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Jones  v.  Horn^ 

[61  Arkansas,  19.] 

Damaoes,  where  Defendant  has  a  Special  Lien  or  Interest.  —  If  the 
defendant  is  a  mortgagee,  and  as  such  is  entitled  to  the  possession  of 
and  is  vested  with  power  to  sell  property  which  he  unlawfully  seizes, 
and  he  becomes  a  wrong-doer  by  reason  of  his  manner  of  acquiring  pos- 
session, or  of  some  irregularity  in  making  the  sale,  he  is  liable  to  his 
mortgagor  only  for  the  value  of  the  property  at  the  time  of  the  conver- 
sion, less  the  amount  of  the  mortgage  lien. 

Landlord's  Lien,  Recoupment  for  Amount  of.  —  If  a  landlord  having  a 
lien  on  a  tenant's  crop  unlawfully  converts  it,  he  is,  when  sued  for  such 
conversion,  entitled  to  have  deducted  from  the  damages  otherwise  allow- 
able the  amount  of  such  lien. 

Action  by  Jones  against  Horn  for  unlawfully  taking  and 
converting  certain  property  of  the  former,  and  for  the  use  of 
such  property.  The  defendant  justified  the  taking  under  a 
deed  of  trust  made  by  Jones  to  B.  M.  Cook  for  the  purpose  of 
securing  an  indebtdness  to  V.  Y.  Cook,  and  which  indebted- 
ness had  been  sold  and  transferred  to  the  defendant,  Jones. 
The  latter  was  also  landlord  of  the  plaintiff,  and  as  such  en- 
titled to  a  lien  for  rents.  The  case  was  tried  before  a  jury. 
The  fact  that  the  taking  was  unlawful  was  conceded,  but  the 
defendant  claimed  the  right  to  have  deducted  from  the  dam- 
ages otherwise  allowable  the  amount  secured  to  him  by  the 
trust  deed,  and  also  the  amount  secured  to  him  as  landlord 
by  lien  on  the  plaintiff's  crop.  The  instruction  of  the  court  to 
the  jury  was  to  the  effect  that  if  the  defendant  had  a  right 
to  foreclose  the  lien  created  by  the  trust  deed,  he  was  entitled 
to  have  deducted  from  the  value  of  the  property  converted  the 
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amount  of  the  debts  secured  by  such  deed.  The  jury  allowed 
the  defendant  the  deductions  claimed  by  him,  and  therefore 
the  plaintiflF  appealed. 

Robert  Neill,  for  the  appellee. 

Coleman  and  Yancey,  for  the  appellant. 

CocKRiLL,  C.  J.  It  appears  to  have  been  conceded  on  the 
trial  that  the  defendant  was  a  wrong-doer,  and  liable  to  the 
plaintiff  for  the  conversion  of  the  property  in  question.  The 
controversy  turned  on  the  rule  of  damages.  The  rule  is,  that 
wherever  the  defendant  has  a  legal  or  equitable  interest  in  or 
claim  upon  the  specific  property  for  the  conversion  of  which  he 
is  sued,  the  recovery  against  him  is  limited  to  the  actual  net 
amount  of  the  plaintiff's  interest,  although  the  possession  is 
wrongly  assumed  or  retained.  This  fully  indeonnifies  the  plain- 
tiff, and  leaves  the  balance  of  value  in  the  hands  of  him  who  is 
entitled  to  it,  thus  settling  the  whole  controversy  in  one  suit. 

Where  the  defendant  is  a  mortgagee  who  was  entitled  to  the 
possession,  with  power  to  sell  at  the  time  of  the  seizure  or  con- 
version, and  who  has  become  a  wrong-doer  by  reason  of  the 
manner  of  acquiring  possession,  or  in  the  irregularity  of  the 
sale,  he  is  liable  to  the  mortgagor  (in  the  absence  of  proof  of 
special  damages)  only  for  the  value  of  the  property  at  the 
time  of  the  conversion,  less  the  amount  of  the  mortgage  debt: 
McClure  v.  Hill,  36  Ark.  268;  Street  v.  Sinclair,  71  Ala.  llOj 
Chamberlin  v.  Shaw,  18  Pick.  278;  29  Am.  Dec.  586;  Brinck 
V.  Freoff,  44  Mich.  69;  Brown  v.  Phillips,  3  Bush,  656;  Sedg- 
wick on  Measure  of  Damages,  *482,  note  2,  and  cases  cited; 
Jones  on  Chattel  Mortgages,  sec.  437. 

The  jury  in  this  cause  found,  in  effect,  that  the  mortgagors^ 
neglect  of  his  crop  had  worked  a  forfeiture  by  the  terms  of  the 
mortgage,  and  that  the  right  to  take  and  sell  the  property  for 
the  defendant's  benefit  existed  at  the  time  it  was  exercised. 
It  was  only  for  the  improper  method  of  exercising  his  rights 
that  the  defendant  was  mulcted  in  damages.  It  is  obvious, 
therefore,  that  the  value  of  the  property  at  the  time  of  the 
conversion,  and  not  at  some  subsequent  period,  should  govern. 

The  defendant  was  also  the  landlord  of  the  plaintiff,  and 
had  a  lien  on  the  crop,  which  he  converted  for  rent.  This 
specific  lien  was  also  the  subject  of  recoupment  in  his  favor, 
and  it  was  not  error  to  admit  proof  in  regard  to  it.  If  the 
jury,  in  estimating  the  damages  to  be  assessed  against  the 
defendant,  gave  him  the  benefit  of  the  amount  due  him  for 
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rent,  they  did  no  more  than  they  should  have  "been  instructed 
to  do.  If  they  allowed  him  nothing  upon  that  account  be- 
cause they  understood  the  court  to  instruct  them  not  to  do  so, 
the  error  was  favorable  to  appellant.  The  evidence  of  the 
value  of  the  property  was  conflicting.  In  any  view,  the  ver- 
dict is  within  the  evidence;  the  charge  was  favorable  to  the 
appellant,  and  the  judgment  will  not  be  disturbed. 
Affirm.  ,  

Trover.  —  As  to  What  Damages  are  Recoverable  in  actions  of  tro- 
ver: Beede  v.  Lamprey,  64  N.  H.  510;  10  Am.  St.  Rep.  426,  and  cases  cited 
in  note  431.  Plaintiff  in  an  action  of  trover  may  recover  the  value  of  the 
converted  property  with  hire;  Ezzard  v.  Fridc,  76  Ga.  512;  and  in  determin- 
ing what  is  the  value  or  what  was  the  value  of  property  at  the  time  of  its 
conversion,  the  cost  of  such  property  may  be  considered  as  a  circumstance 
to  aid  in  ascertaining  such  value:  Angell  v.  Hopkins,  79  Cal.  181. 

Trover  —  Landlord  and  Tknant. — Trover  will  not  lie  where  a  land- 
lord, under  a  lease,  by  the  terms  of  which  he  was  to  have  a  share  in  the 
crops,  took  possession  of  the  crops  when  they  had  been  gathered,  and  refused 
to  divide,  because  the  property  was  not  in  a  fit  condition  for  divisionr 
SkeaHn  v.  Higgsbee,  97  N.  C.  216;  for  under  such  a  lease,  a  landlord  and  ten- 
ant are  merely  tenants  in  common  with  respect  to  the  crops,  and  being  ten- 
ants in  common,  cannot  maintain  trover  against  each  other:  Id.;  Baughman 
V.  Eeed,  75  Cal.  319;  7  Am.  St.  Rep.  170,  and  note  172.  But  a  share-crop- 
per or  his  mortgagee  can  maintain  trover  for  converted  crops,  when  he  had 
a  right  to  have  his  share  set  apart  as  wages,  or  might  have  asserted  a  lien 
upon  such  crops  for  his  wages:  Parks  v.  Webb,  48  Ark.  293.  And  so  the 
owner  of  sheep  may  maintain  trover  against  his  lessee  and  the  purchaser 
from  such  lessee,  for  a  joint  conversion  of  wool,  they  having  failed  to  set 
apart  his  share  of  such  wool,  and  refused  to  deliver  it  to  him  upon  demandj 
notwithstanding  the  purchaser  was  ignorant  of  plaintiff 's  rights  as  to  a  part 
of  the  wool:  Chamberlin  v.  Shaw,  18  Pick.  278;  29  Am.  Dec.  586,  and  note  590. 

CJoNVERsiON  BY  A  MORTGAGEE.  —  Ordinarily  a  chattel  mortgage  vest* 
the  legal  title  to  the  property  in  the  mortgagee,  with  a  right  to  the  possession 
thereof,  and  for  that  reason  the  general  rule  is,  that  a  mortgagor  cannot  sua 
his  mortgagee  in  a  chattel  mortgage  for  alleged  conversion:  Hill  v.  Merri- 
tnan,  72  Wis.  483.  But  when  a  mortgagee  in  a  chattel  mortgage  becomes  a 
purchaser  at  his  own  sale,  for  a  grossly  inadequate  price,  and  converts  the 
property  to  his  own  use  under  the  title  vested  by  such  a  colorable  sale,  and 
refuses  to  allow  the  mortgagor  to  redeem,  he  is  guilty  of  conversion,  and  re- 
sponsible to  the  mortgagor  for  the  fair  value  of  the  converted  property:  Lee 
V.  Fox,  113  Ind.  98;  and  so,  by  keeping  a  surplus  remaining  in  his  hands 
after  a  sale  under  a  chattel  mortgage,  a  mortgagee  may  be  guilty  of  conver- 
sion: Bearss  v.  Preston,  66  Mich.  12;  Cooper  v.  First  National  Bank,  40  ELan. 
6.  And  a  mortgagee  may  be  guilty  of  conversion  when  he  takes  possession 
of  the  mortgaged  property  without  authority,  the  terms  of  the  mortgage 
stipulating  that  the  mortgagor  should  retain  possession  until  condition 
broken:  Harder  v.  Hosp,  69  Wis.  288. 

Recouphbnt  is  Actions  between  a  Landlord  and  Tenakt:  See  not* 
to  Van  Eppa  v.  Harrison,  40  Am.  Dec.  335,  336. 
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Nichols  v.  Council. 

[51  Arkansas,  26.J 

Homestead  under  Law  of  the  United  States,  Convetanob  of.  —  An 
agreement  to  convey  or  a  conveyance  by  a  homesteader,  executed  before 
his  entry  is  completed,  is  against  public  policy  and  void,  and  the  courts 
will  so  declare  it,  notwithstanding  the  homesteader  is  the  plaintiff,  and  as 
such  is  seeking  to  avoid  his  own  contract  or  deed. 

Right  or  Soldier  to  Additional  Homestead  under  the  Statutes  of 
THE  United  States  is  Inalienable  before 'such  right  is  perfected,  and 
if  a  power  of  attorney  is  given  by  a  soldier  to  convey  lands  of  which  he 
may  be  or  become  seised,  including  any  which  may  be  located  under  the 
soldiers'  additional  homestead  act  of  June  8,  1872,  and  if  thereafter  an 
entry  is  made  in  his  name,  followed  by  a  conveyance  by  his  attorney  in 
fact,  acting  under  such  power  of  attorney,  and  afterwards  final  proof  is 
made  and  a  patent  issued,  such  conveyance  is  void. 

Statute  of  Limitations.  —  Where  Title  is  Acquired  by  Patent  from 
the  United  States,  the  statute  of  limitations  cannot  operate  against 
such  patentee  until  his  right  to  the  patent  becomes  perfect,  and  such 
right  is  not  perfect  in  one  who  has  made  an  additional  homestead  entry 
under  the  laws  of  the  United  States  until  the  patent  certiticate  issues 
upon  which  such  patent  was  based. 

Cos.  Altenberg,  for  the  appellant. 

Edward  H.  Mathes,  for  the  appellees, 

CocKRiLL,  C.  J.  Nichols  brought  his  action  of  ejectment  in 
1886  against  Council  for  the  possession  of  eighty  acres  of  land, 
relying  upon  a  patent  from  the  United  States,  issued,  as  it  re- 
cites, "pursuant  to  the  act  of  Congress  approved  20th  May, 
1862,  to  secure  homesteads  to  actual  settlers  on  the  public 
domain,  and  the  acts  supplemental  thereto."  The  homestead 
entry  upon  which  the  patent  is  based  was  made  November 
13,  1875,  the  final  proof  certificate  issued  January  12,  1885, 
and  the  patent  followed  in  November  of  the  latter  year. 

The  defense  was  a  conveyance  from  the  plaintiflf  to  the  de- 
fendant's ancestor,  and  seven  years'  adverse  possession  under 
that  claim  of  title. 

The  conveyance  under  which  defendant  claims  was  executed 
by  one  Wittich  on  the  eighteenth  day  of  November,  1875,  pur- 
suant to  a  power  of  attorney  from  the  plaintiff,  dated  August 
24th  of  the  same  year.  It  empowered  the  attorney  to  convey 
any  lands  of  which  the  plaintiff  was  then  or  might  thereafter 
become  seised,  including  any  which  might  be  located  under  the 
soldiers'  additional  homestead  act  of  June  8, 1872,  under  which, 
the  instrument  recited,  the  plaintiff  was  then  entitled  to  enter 
120  acres  in  addition  to  what  was  called  his  "[my]  forty-acre 
homestead." 
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From  this  statement  it  will  be  seen  that  the  power  of  attor- 
ney, which  is  the  basis  of  the  defendant's  claim  of  title,  was 
executed  by  the  plaintiff  before  he  had  made  application  to 
enter  the  land  for  a  homestead.  But  it  is  against  the  policy 
of  the  United  States  homestead  laws  to  permit  a  conveyance 
of  any  part  of  the  homestead  before  the  entry  is  completed. 
An  agreement  to  convey  or  a  conveyance  by  the  homesteader 
is  therefore  void,  and  it  is  the  recognized  doctrine  that  the 
public  interest  requires  that  the  courts  shall  lend  their  aid  to 
carry  out  the  policy  of  the  statue,  notwithstanding  the  home- 
steader is  the  plaintiff,  and  party  to  an  agreement  looking  to 
the  violation  of  the  law:  Cox  v.  Donnelly,  34  Ark.  762;  Sorrels 
v.  Self,  43  Id.  451;  Shorman  v.  Eakin,  47  Id.  351;  Marshall  \\ 
Cowles,  48  Id.  362. 

It  is  argued  that  the  land  in  suit  was  entered  by  the  plaintiff 
as  a  soldier's  additional  homestead  under  the  act  of  June  8, 
1872,  and  that  the  inhibition  of  sale  contained  in  the  original 
homestead  act  does  not  apply  to  this  class  of  homesteads.  The 
record  does  not  make  apparent  the  fact  contended  for,  but  the 
conclusion  as  to  the  law  would  not  follow  if  we  should  view 
the  facts  as  the  appellee  does. 

What  is  known  as  the  soldiers'  additional  homestead  right 
is  the  privilege  granted  by  the  second  section  of  the  act  of 
June  8,  1872,  to  honorably  discharged  soldiers  and  sailors  who 
had  previously  made  homestead  entries  of  less  than  160  acres 
to  make  an  additional  entry  of  a  sufficient  number  of  acres 
to  make  the  aggregate  160.  The  act  is  supplemental  to 
the  original  homestead  law.  The  first  section,  which  favors 
the  veteran  by  deducting  his  time  of  actual  service  from  the 
period  of  residence  on  the  land  required  by  the  general  home- 
stead law,  expressely  requires  of  those  who  attempt  to  take 
advantage  of  its  terms  a  compliance  with  the  provisions  of 
that  law,  except  as  modified  by  the  new  act.  One  of  those 
provisions  is  an  affidavit  by  the  enterer,  on  making  final  proof, 
that  he  has  not  alienated  any  part  of  the  land.  The  soldier 
who  makes  an  original  homestead  entry  under  this  act  is  then, 
by  the  express  terms  of  the  law,  subject  to  this  provision,  and 
there  is  no  general  policy  manifested  by  the  act  to  remove  his 
incapacity  to  alienate  before  final  entry.  The  section  which 
confers  the  additional  homestead  right  contains  nothing  that 
indicates  a  change  of  this  policy.  No  procedure  to  govern  in 
making  the  additional  entry  is  provided.  The  old  law,  there- 
fore, BO  far  as  applicable,  must  govern,  for  no  rule  of  construe- 
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tion  warrants  the  conclusion  that  a  repeal  of  the  law  in  force 
at  the  passage  of  the  act  was  intended,  except  as  it  is  expressly 
changed  or  irreconcilably  conflicts  with  the  last  act.  What- 
ever other  proof  required  by  that  law  is  dispensed  with  in  an 
effort  to  acquire  the  additional  homestead,  that  of  non-alien- 
ation has  not  been.  The  practice  adopted  by  the  land  de- 
partment requires  it:  See  French's  Case,  2  Land  Decisions  of 
Interior  Department,  235. 

It  follows  that  the  additional  homestead  which  the  soldier 
may  acquire  is  inalienable  before  the  right  is  perfected.  This 
leaves  the  defendant  to  stand  upon  his  plea  of  adverse  posses- 
sion. But  the  statute  of  limitations  could  not  be  put  in  mo- 
tion while  the  title  was  yet  in  the  United  States:  Gibson  v. 
€houteau,  13  Wall.  92;  Simmons  v.  Ogle,  105  U.  S.  271. 

If  the  statute  can  run  at  all  before  the  patent  issues,  it  would 
be  only  in  a  case  where  the  right  to  the  patent  has  been  com- 
pleted by  the  performance  of  every  act  going  to  the  foundation 
of  the  right.  In  such  cases  it  has  been  held  by  the  supreme 
<court  of  the  United  States  that  the  land  is  segregated  from  the 
public  domain;  that  it  becomes  private  property,  and  conse- 
quently the  subject  of  sale  for  taxes:  Witherspoon  v.  Duncan, 
4  Wall.  210;  Union  Pac.  R.  R.  Co.  v.  McShane,  22  Id.  444; 
Van  Brockliny.  Tennessee,  117  U.  S.  151.  The  same  reasoning, 
it  would  seem,  would  give  operation  to  the  statute  of  limita- 
tions. But  in  this  case  the  right  to  the  patent  did  not  accrue 
■until  the  patent  certificate  issued  in  1885,  which  was  only  one 
year  before  suit  was  brought.  The  verdict  and  judgment, 
then,  cannot  be  sustained  on  that  theory. 

Heverse  the  judgment,  and  remand  the  cause. 


Homestead.  —  A  valid  mortgage  may  be  given  by  one  who  has  made  entry 
vinder  the  homestead  laws  of  the  United  States,  upon  the  land  so  entered, 
before  he  has  made  final  proof,  and  received  the  certificate  thereof:  Lang  v. 
Marey,  40  Minn.  396;  12  Am.  St.  Rep.  748,  and  note.  Chapter  6  of  the  Re- 
vised Statutes  of  the  United  States,  requiring  a  homestead  claimant  of  pub- 
lie  lands  to  be  an  occupant  thereof,  and  restricting  his  right  to  alienate  tho 
«ame  prior  to  the  issuance  of  the  patent,  is  not  applicable  to  the  additional 
homesteads  allowed  to  honorably  discharged  soldiers;  and  such  additional 
homesteads  may  be  located,  entered,  and  alienated  by  the  soldier  even  before 
«  patent  is  issued  to  him:  Boaev.  Nevada  etc.  Co.,  73  Cal.  385.  It  will  be  ob- 
served that  the  case  last  cited  is  in  direct  conflict  with  the  principal  case. 
The  question  is  one  of  very  great  importance  in  many  localities,  and  must 
remain  in  doubt  until  finally  determined  by  the  national  courts.  Where  a 
party  has  entered  land  under  the  homestead  laws,  and  made  final  proof,  and 
complied  with  all  the  requirements  on  his  part  entitling  him  to  a  patent,  he 
nay  make  a  valid  dedication  of  a  part  of  such  land  for  public  purposes,  prior 


Nov.  1888.]  Penzkl  v.  Brookmibe.  23 

to  the  issuance  of  his  patent:  i?w5c  v.  Sullivan,  23  Neh.  779;  compare  Bur- 
Ungton  etc.  S'y  Co.  v.  Johnson,  38  Kan.  142. 

Statute  of  Limitations.  —  The  statute  of  limitations  will  run  against  a 
party  entering  upon  land  under  the  laws  respecting  public  lands,  or  his  gran- 
tee, in  favor  of  one  holding  adversely  from  the  date  of  the  entry:  Carroll  t. 
Patrick,  23  Neb.  835. 


Penzel  V.  Brookmire. 

[51  Arkansas,  105.] 
When  a  Mortqaqb  is  Made  to  Secube  Several  Notes  which  mature 
at  different  times,  and  are  assigned  to  different  persons,  and  the  proceeds 
of  the  mortgaged  property  are  not  sufficient  to  pay  all  of  the  notes,  such 
proceeds  must  be  distributed  among  the  different  holders  pro  rata,  irre- 
spective of  the  dates  of  the  assignments  or  of  the  maturity  of  the  differ- 
ent notes. 

Hall  and  Carter,  for  the  appellants. 

Jacoway  and  Jacoway,  and  W.  A.  Nolen,  for  the  appellees. 

Battle,  J.  On  the  16th  of  March,  1885,  James  Quigel  exe- 
cuted to  West  Brothers  three  promissory  notes,  one  for  $150, 
due  on  the  16th  of  June,  1885,  one  for  $125,  due  on  the  16th 
of  August,  1885,  and  the  other  for  $116,  due  on  the  16th  of 
November,  1885,  and  at  the  same  time  executed  a  mortgage 
to  secure  their  payment.  On  the  17th  of  March,  1885,  West 
Brothers  transferred  the  note  for  $150  to  Charles  F,  Penzel, 
and  thereafter  transferred  the  one  for  $125  to  H.  Friedlander 
and  Son,  as  collateral  to  secure  a  debt,  and  the  one  for  $116 
to  Brookmire,  Rankin,  and  Scudder.  After  the  maturity  of 
the  first  two  notes,  Penzel  took  possession  of  a  part  of  the 
mortgaged  peoperty,  and  sold  the  same,  with  the  consent  of 
all  parties  concerned,  at  private  sale,  for  $216,  on  a  credit,  of 
which  $50  have  been  collected. 

The  mortgage  contained  no  stipulation  as  to  the  order  in 
which  the  notes  should  be  paid.  It  is  not  alleged  in  the 
pleadings,  and  was  not  claimed  in  the  court  below,  and  is  not 
insisted  on  here,  that  there  was  any  agreement  between  the 
mortgagees  and  any  one  of  their  assignees  as  to  the  order  of 
precedence  each  note  should  take,  or  that  there  was  any 
special  equities  arising  out  of  the  assignments.  There  is  no 
issue  of  that  kind  in  the  case.  Appellants  insist  that  Penzel 
should  be  first  paid  out  of  the  property  mortgaged,  because 
he  is  the  holder  of  the  note  first  falling  due,  and  first  assigned; 
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and  appellees  insist  that  the  proceeds  should  be  paid  ratably 
upon  the  notes,  without  regard  to  the  order  in  which  they  fell 
due  or  were  assigned.  The  only  question  here  is,  Which  of 
these  contentions  is  correct? 

In  the  absence  of  such  a  stipulation  or  agreement,  or  speciaJ 
equities,  the  authorities  are  not  agreed  as  to  how  the  proceeds- 
of  the  sale  of  property  mortgaged  to  secure  the  payment  of 
several  notes,  and  sold  under  the  mortgage,  shall  be  appro- 
priated, when  the  notes  secured  mature  at  difiFerent  times, 
have  been  assigned  to  different  persons,  and  the  proceeds  are 
not  sufficient  to  pay  all  of  them.  One  class  holds  that  the 
notes  shall  be  paid  in  the  order  of  their  assignment:  McClintic 
V.  Wise,  25  Gratt.  448;  18  Am.  Rep.  694;  Cullum  v.  Erwin,  4 
Ala.  452;  Griggsby  v.  Hair,  25  Id.  327;  Waterman  v.  Hunt,  2 
R.  I.  298.  Another,  that  the  notes  should  take  precedence  in 
the  order  of  their  maturity:  Mitchell  v.  Ladew,  36  Mo.  526,  530> 
88  Am.  Dec.  156;  Sargent  v.  Howe,  21  111.  148;  Vansant  v. 
Allman,  23  Id.  30;  Koester  v.  Burke,  81  Id.  436;  State  Bank  v. 
Tweedy,  8  Blackf.  447;  46  Am.  Dec.  486;  Doss  v.  Ditmars,  70 
Ind.  451;  Marine  Bank  v.  International  Bank,  9  Wis.  57,  64; 
McVay  v.  Bloodgood,  9  Port.  547;  Richardson  v.  McKim,  20 
Kan.  346,  350;  Hinds  v.  Mooers,  11  Iowa,  211;  Walker  v. 
Schreiber,  47  Iowa,  529;  Wilson  v.  Hayward,  6  Fla.  171,  190;. 
Kyle  V.  Thompson,  11  Ohio  St.  616;  Winters  v.  Franklin  Bank, 
33  Id.  250.  And  a  third  class,  that  the  proceeds  should  be 
applied  pro  rata  in  part  payment  of  the  several  notes,  irre- 
spective of  their  dates  of  maturity  or  assignment:  Donlay  v. 
Hays,  17  Serg.  &  R.  400,  404;  Cowden's  Estate  Appeal,  1 
Pa.  St.  278;  Mohler's  Appeal,  5  Pa.  St.  418,  420;  47  Am.  Dec. 
413;  Perry's  Appeal,  22  Pa.  St.  43,  45;  60  Am.  Dec.  63;  Grat- 
tan  v.  Wiggins,  23  Gal.  16;  Dixon  v.  Clayville,  44  Md.  573,  578; 
English  v.  Carney,  25  Mich.  178,  181;  McCurdy  v.  Clark,  27 
Id.  445,  348;  Parker  v.  Mercer,  6  How.  (Miss.)  320,  324;  38 
Am.  Dec.  438;  Cage  v.  Her,  5  Smedes  &  M.  410;  43  Am.  Dec. 
521;  Pugh  v.  Holt,  27  Miss.  461;  Andrews  v.  Hobgood,  1  Lea,. 
693;  Paris  Exchange  Bank  v.  Beard,  49  Tex.  363;  Delespine  v. 
Campbell,  52  Id.  4;   Wilson  v.  Eigenbrodt,  30  Minn.  4. 

The  authorities  which  hold  that  the  notes  should  be  paid  in- 
the  order  in  which  they  were  assigned  do  so  upon  the  ground 
that  the  debt  secured  was  the  principal  and  the  mortgage  an 
accessory,  and  that  the  transfer  of  a  part  of  the  debt  carried 
with  it  the  assignment  of  so  much  of  the  lien  created  by  the 
mortgage  as  is  necessary  to  pay  the  part  assigned  as  effectually 


Nov.  1888.]  Penzel  v.  Brookmire.  25 

as  it  existed  in  the  mortgage;  and  that  no  second  assignment 
can  divest  the  first  assignee  of  his  lien  and  preference. 

The  courts  adhering  to  the  doctrine  that  the  notes  should  be 
paid  in  the  order  of  their  maturity  say  that  the  debt  is  the 
principal  thing,  and  the  mortgage  to  secure  it  is  only  an  in- 
cident; that  the  assignment  of  the  debt  passes  the  mortgage 
without  being  referred  to  in  the  assignment;  that  "the  assignee 
of  the  debt  takes  the  security  by  the  assignment,  in  the  same 
condition  and  to  the  same  extent  it  was  held  by  the  payee  at 
the  time  of  the  assignment,  as  security  for  the  debt  assigned, 
and  succeeds  under  it  to  all  the  rights  of  the  assignor";  that 
the  assignor,  the  payee,  in  the  absence  of  a  stipulation  to  the 
contrary,  had  the  right  to  foreclose  the  mortgage  when  default 
should  be  made  in  the  payment  of  the  notes  first  falling  due, 
and  as  each  one  should  fall  due,  and  satisfy  them  out  of  the 
proceeds  in  the  order  of  their  maturity,  so  far  as  the  proceeds 
would  extend,  although  there  should  not  be  enough  to  pay  all; 
and  that,  therefore,  inasmuch  as  the  assignee,  by  the  assign- 
ment of  any  one  of  the  notes,  succeeded  to  the  rights  which 
his  assignor  had,  he  has  the  right,  in  the  event  there  is 
not  enough  to  pay  all,  to  be  paid  out  of  the  mortgaged  prop- 
erty so  far  as  it  will  extend,  according  to  the  order  in 
which  his  note  stands  in  the  line  of  maturity  with  the  others 
secured  by  the  mortgage;  and  that  "  the  different  installments 
in  the  mortgage,  when  secured  by  corresponding  notes,  may  be 
regarded  as  so  many  successive  mortgages,  each  having  pri- 
ority according  to  its  time  of  becoming  payable." 

The  reasons  assigned  for  the  two  doctrines  first  mentioned 
are  not  convincing.  While  the  notes  were  in  the  hands  of  the 
mortgagee  there  could  be  no  priority  of  liens.  He  was  not 
bound  to  foreclose  when  default  was  made  in  the  payment  of 
the  note  first  falling  due.  He  could  have  waited  until  all  be- 
came due,  and  then,  if  the  mortgage  empowered  him  to  sell 
when  default  should  be  made  in  the  payment  of  any  one  of  the 
notes,  have  sold  the  property  and  appropriated  the  proceeds  of 
the  sale,  if  the  mortgage  did  not  forbid,  to  the  payment  of  any 
of  the  notes,  if  there  were  not  more  than  enough  for  that  pur- 
pose: Saunders  v.  McCarthy,  8  Allen,  42;  Allen  v.  Kimball,  23 
Pick.  473;  Mathews  v.  Switzler,  46  Mo.  301.  If  he  appro- 
priated the  proceeds  to  the  payment  of  the  note  first  falling 
due,  it  thereby  attained  a  preference  through  the  act  of  the 
mortgagee,  and  so  might  have  the  second  or  last  in  the  same 
manner.     The  mortgagee  being  the  owner  of  all  the  notes. 
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unrestricted  by  the  mortgage,  can  give  the  preference  in  the 
appropriation  of  the  proceeds  to  either  of  them,  by  virtue  of  his 
ownership  and  control  over  the  entire  mortgage  debt;  and  the 
question  of  preference  or  right  to  priority  in  payment  out  of 
the  proceeds  can  only  arise  when  there  is  a  diversity  in  the 
ownership  of  the  debt  secured.  Hence  the  assignment  of  one 
of  the  notes  could  not,  ipso  facto,  carry  with  it  the  right  to  be 
paid  in  preference  to  the  other  notes,  because  the  mortgagee 
had  the  right  to  appropriate  the  proceeds  of  the  sale  of  the 
property  mortgaged  to  its  payment;  for  the  condition  on  which 
the  mortgagee  could  have  exercised  the  power  does  not  exist 
in  the  case  of  the  assignee  of  one  of  the  notes;  and  for  the 
same  reason  it  follows  that  the  assignee  of  the  note  first  falling 
due  is  not  entitled  to  preference,  because  the  mortgagee  could 
have  given  preference  in  the  appropriation  of  payments  when 
he  owned  all  the  notes. 

The  comparison  of  a  mortgage  given  to  secure  several  notes 
to  successive  mortgages  given  to  secure  each  one  of  them  does 
not  support  the  doctrine  it  is  made  to  prove.  To  make  the 
cases  analogous,  the  mortgages  to  secure  each  note  must  bear 
the  same  date,  and  be  executed,  delivered,  and  filed  for  record, 
and  recorded,  at  the  same  time,  and  the  property  mortgaged 
must  be  the  same.  In  the  latter  case,  the  mortgages  would  be 
concurrent;  neither  one  would  have  preference  over  the  others, 
and  all  would  have  equal  claims  to  be  paid  ratably  out  of  the 
property  mortgaged.  If  one  should  be  transferred  to  a  third 
party  it  would  not  thereby  become  paramount  to  the  others, 
but  all  would  stand  on  an  equality.  Hence  the  comparison 
does  not  sustain  the  doctrine  that  the  notes,  while  in  the  hands 
of  different  persons,  are  entitled  to  priority  of  payment  accord- 
ing to  the  order  in  which  they  mature. 

We  do  not  think  that  either  of  the  doctrines  laid  down  by 
the  two  classes  of  decisions  first  mentioned  is  sustained  by 
reason  or  equity.  The  notes  are  secured  by  one  mortgage, 
executed  for  the  equal  benefit  of  all.  It  does  not  provide  that 
one  note  shall  be  preferred  to  the  others,  but  secures  all 
equally,  or  pro  rata.  The  legal  title  to  the  property  mortgaged 
is  conveyed  and  held  for  the  benefit  of  all.  The  rights  and 
interests  acquired  in  the  property  begin  with  the  date  of  the 
mortgage,  and  not  from  the  maturity  or  assignment  of  the 
notes,  or  the  time  when  the  cause  of  action  arises.  There  can 
be  no  priority  of  rights  in  favor  of  one  against  the  others,  as 
the  mortgage  is  one.     The  simple  assignment  of  the  notes  does 
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not  change  the  mortgage,  and  make  it  any  less  security  for 
any  of  the  notes  than  it  was  before  the  assignment.  The 
mortgage  security,  in  following  the  transfer  of  the  notes  as  an 
incident,  does  not  pass  by  the  assignment  any  further  than  it 
was  an  incident  at  the  time  the  transfer  was  made.  The 
holders  of  the  notes,  therefore,  stand  sequile  jure,  and  conse- 
quently are  entitled  to  participate  ratably  in  the  fund  derived 
from  the  security,  if  there  be  not  enough  to  pay  all. 
The  decree  is  affirmed. 


Mortgage  Securing  Several  Notes.  —  Where  one  mortgage  secures  two 
or  more  notes,  the  decree  of  foreclosure  may  provide  that  the  proceeds  be  pi-o 
rata  applied  to  the  several  notes:  Parker  v.  Mercer,  6  How.  (Miss.)  320;  38 
Am.  Dec.  438,  and  particularly  note  440,  441;  Cage  v.  Iler,  6  Smedes  &  M. 
410;  43  Am.  Dec.  521;  Fourth  Nat.  Bank's  Appeal,  123  Pa.  St.  473;  10  Am. 
St.  Rep.  538;  Miller  v.  Rutland  etc.  R.  R.  Co.,  40  Vt.  399;  94  Am.  Dec.  414. 
But  there  are  numerous  cases  opposed  to  this  rule  of  pro  rata  payment  and 
satisfaction:  Grapengetker  v.  Fejervary,  9  Iowa,  163;  74  Am.  Dec.  336,  and 
particularly  note  341;  hett  v.  Lucas,  17  Iowa,  503;  85  Am.  Dec.  572;  Mitchell 
V.  Ladeio,  36  Mo.  526;  88  Am.  Dec.  156;  State  Band  v.  Tweedy,  8  Blackf.  447; 
46  Am.  Dec.  486,  and  note  489;  McClintic  v.  Wise,  25  Gratt.  448;  18  Am. 
Rep.  694;  compare  Bank  of  Napa  v.  Godfrey,  77  Cal.  612. 

Mortgage  Securing  Note  Subsequently  Executed.  —  Where,  in  a  mort- 
gage to  secure  advances,  it  was  expressly  stated  that  as  mortgagor  might  need 
additional  advances,  any  notes  to  the  amount  of  three  thousand  dollars  should 
form  a  part  of  the  consideration  of  the  mortgage,  and  be  secured  by  it,  notes 
for  such  amount,  when  executed  according  to  the  terms  of  the  mortgage,  are 
secured  by  it,  and  equally  with  the  original  debt:  Pillow  v.  Sentelle,  49  Ark. 
430. 


Sharp  v.  State. 

[51  Arkansas,  147.J 

Cbiuinal  Law  —  Wound  Aggravated  by  Improper  Treatment.  —  One 
who  inflicts  upon  another  a  wound  calculated  to  injure  or  destroy  life, 
and  from  which  death  ensues,  may  be  convicted  of  manslaughter,  though 
such  wound  became  mortal  through  the  improper  treatment  of  the  phy- 
sician in  charge,  if  the  person  wounded  dies  as  the  combined  result  of 
such  wound  and  of  such  treatment. 

Criminal  Law  —  Province  op  the  Judge.  — The  judge  has  a  right,  in  a 
criminal  prosecution,  to  interrogate  the  witness;  but  he  has  no  right  to 
usurp  the  place  of  the  prosecuting  attorney,  and  prescribe  the  order  of 
the  introduction  of  the  witnesses,  and  become  active  in  their  examina- 
tions. Neither  has  the  judge  the  right  to  assume  the  duties  resting  on 
the  prisoner's  counsel  in  the  general  conduct  of  the  defense.  He  may, 
however,  ask  questions  which  the  attorneys  have  a  right  to  propound 
and  fail  to  ask,  when  the  answers  to  the  same  may  tend  to  prove  the 
guilt  or  the  innocence  of  the  accused. 
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Jury  Trial.  —  A  Judge  should  not  Express  or  Intimatb  ant  Opinion 
AS  TO  THE  Credibility  of  a  Witness,  or  as  to  controverted  facts. 
Under  the  constitution  of  Arkansas,  a  judge  is  expressly  prohibited 
from  charging  the  jury  with  respect  to  the  facts. 

Jury  Trial  —  Invasion  by  thk  Judge  of  the  Province  of  the  Jury.  — 
Where,  in  a  criminal  prosecution  for  murder,  a  witness  testified  that  he 
was  present  at  a  rencounter  between  the  deceased  and  another,  and 
that  he  made  no  efi'ort  to  stop  their  fighting,  and  the  court  then  asked 
the  witness,  "Do  you  mean  to  say  that  you  remained  there,  and  saw 
these  men  fighting  with  knives,  and  did  not  interfere  in  any  way  to  pre- 
vent it  ?  "  and  defendant's  attorney  thereupon  stated  that  the  witness 
had  not  said  that  he  saw  them  fighting  with  knives,  and  the  judge  re- 
sponded, "The  jury  will  be  the  judge  of  that.  I  am  examining  the 
witness,  and  you  can  object  if  you  do  not  think  it  proper",  and  it  was 
doubtful,  from  the  evidence,  whether  the  defendant  had  participated  in 
the  fight,  —  it  was  held  that  the  language  of  the  judge  was  prejudicial 
to  the  accused,  because  the  jury  might  infer  from  it  that  the  judge  was 
of  the  opinion  that  the  evidence  proved  that  the  defendant  participated 
in  the  fight  with  knives,  and  thereby  contributed  to  the  killing  of  the 
deceased. 

G.  W.  Murphy^  for  the  appellant. 

D.  W.  Jones,  attorney-general,  for  the  appellee. 

Battle,  J.  Appellant  and  Jasper  Dunkin  were  jointly  in- 
dicted for  murder  in  the  first  degree,  were  jointly  tried,  and 
were  convicted  of  murder  in  the  second  degree.  They  moved 
for  a  new  trial.  During  the  pendency  of  the  motion  Dunkin 
died.     The  motion  was  denied,  and  Sharp  appealed. 

It  is  alleged  in  the  indictment  that  the  accused  murdered 
Mike  Martin  by  stabbing  him  with  a  knife.  The  evidence 
shows  that  Dunkin  stabbed  him,  and  that  a  physician  was 
called  in  to  treat  his  wound.  Defendants  introduced  the  tes- 
timony of  experts  for  the  purpose  of  proving  that  the  wound 
was  not  mortal,  and  that  the  death  of  the  deceased  was  caused 
by  the  maltreatment  of  the  physician. 

As  to  the  responsibility  for  the  death  of  Martin,  the  court 
instructed  the  jury,  over  the  objection  of  defendants,  as  fol- 
lows: "  When  one  willfully  and  unlawfully  inflicts  upon 
another  a  wound  which  is  not  within  itself  mortal,  yet  if  by 
improper  treatment  of  such  wound  by  the  physician  in  charge 
it  becomes  mortal,  and  the  person  so  wounded  dies  from  such 
wound  and  the  erroneous  treatment  of  the  same  by  such 
physician,  the  person  inflicting  such  wound  is  criminally  re- 

Bponsible  for  the  death If  you  find,  from  the  evidence 

in  this  case,  that  the  defendants  inflicted  upon  Mike  Martin 
A  mortal  or  dangerous  wound  with  a  knife,  and  you  also  find 
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that  said  wound  was  erroneously  treated  by  the  physician,  and 
that  said  Martin  died  from  said  wound  and  such  erroneous 
treatment  of  the  same,  you  will  find  the  defendants  guilty 
of  murder  or  manslaughter,  according  as  the  evidence  may 
fihow." 

Are  these  instructions  erroneous?  Chief  Justice  Bigelow, 
after  a  careful  examination  of  the  authorities  upon  this  ques- 
tion in  Commonwealth  v.  Hackett,  2  Allen,  141,  said:  "The 
well-established  rule  of  the  common  law  would  seem  to  be, 
that  if  the  wound  was  a  dangerous  wound,  —  that  is,  calcu- 
lated to  endanger  or  destroy  life,  —  and  death  ensued  there- 
from, it  is  sufficient  proof  of  the  offense  of  murder  or 
manslaughter;  and  that  the  person  who  inflicted  it  is  respon- 
sible, though  it  may  appear  that  the  deceased  might  have 
recovered  if  he  had  taken  proper  care  of  himself,  or  submitted 
to  a  surgical  operation,  or  that  unskillful  or  improper  treat- 
ment aggravated  the  wound,  and  contributed  to  the  death,  or 
that  death  was  immediately  caused  by  a  surgical  operation 
rendered  necessary  by  the  condition  of  the  wound:  1  Russell 
on  Crimes,  7th  Am.  ed.,  505;  Roscoe's  Crim.  Ev.,  3d  ed.,  703, 
706;  3  Greenl.  Ev.,  sec.  139;  Commonwealth  v.  Green,  1  Ashm. 
1!'89;  Regina  v.  Haines,  2  Car.  &  K.  368;  State  v.  Baker,  1 
Jones,  267;  Commonwealth  v.  McPike,  3  Cush.  184;  50  Am. 
Dec.  727.  The  principle  on  which  this  rule  is  founded  is  one 
of  universal  application,  and  lies  at  the  foundation  of  all  our 
criminal  jurisprudence.  It  is,  that  every  person  is  to  be  held 
to  contemplate  and  to  be  responsible  for  the  natural  conse- 
quences of  his  own  acts.  If  a  person  inflicts  a  wound  with  a 
deadly  weapon  in  such  a  manner  as  to  put  life  in  jeopardy, 
and  death  follows  as  a  consequence  of  this  felonious  and 
wicked  act,  it  does  not  alter  its  nature  or  diminish  its  crimi- 
nality that  other  causes  co-operated  in  producing  the  fatal 
result.  Indeed,  it  may  be  said  that  neglect  of  the  wound,  or 
its  unskillful  or  improper  treatment,  which  were  of  them- 
selves consequences  of  the  criminal  act,  which  might  natu- 
rally follow  in  any  case,  must  in  law  be  deemed  to  have  been 
among  those  which  were  in  contemplation  of  the  guilty  party, 
and  for  which  he  is  to  be  held  responsible.  But  however  this 
may  be,  it  is  certain  that  the  rule  of  law,  as  stated  in  the  au- 
thorities above  cited,  has  its  foundation  in  a  wise  and  sound 
policy.  A  different  doctrine  would  tend  to  give  immunity  to 
crime,  and  take  away  from  human  life  a  salutary  and  essen- 
tial safeguard.     Amid  the  conflicting  theories  of  medical  men, 
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and  the  uncertainties  attendant  upon  the  treatment  of  bodily 
ailments  and  injuries,  it  would  be  easy,  in  many  cases  of 
homicide,  to  raise  a  doubt  as  to  the  immediate  cause  of  death, 
and  thereby  to  open  a  wide  door  by  which  persons  guilty  of 
the  highest  crime  might  escape  conviction  and  punishment." 

In  Regina  v.  Holland,  2  Moody  &  R.  351,  "it  appeared  by 
the  evidence  that  the  deceased  had  been  waylaid  and  as- 
saulted by  the  prisoner,  and  that,  amongst  other  wounds,  he 
was  severely  cut  across  one  of  his  fingers  by  an  iron  instru- 
ment. On  being  brought  to  the  infirmary,  the  surgeon  urged 
him  to  submit  to  the  amputation  of  the  finger,  telling  him, 
unless  it  were  amputated,  he  considered  that  his  life  would  be 
in  great  hazard.  The  deceased  refused  to  allow  the  finger  to 
be  amputated."  At  the  end  of  two  weeks  lock-jaw  followed  as 
the  result  of  the  wound,  and  caused  his  death.  It  was  held 
that  the  prisoner  was  guilty  of  murder. 

Mr.  Greenleaf,  in  his  work  on  evidence,  says:  "If  death 
ensues  from  a  wound,  given  in  malice,  but  not  in  its  nature 
mortal,  but  which,  being  neglected  or  mismanaged,  the  party 
died,  this  will  not  excuse  the  prisoner  who  gave  it;  but  he  will 
be  held  guilty  of  the  murder,  unless  he  can  make  it  clearly 
and  certainly  appear  that  the  maltreatment  of  the  wound,  or 
the  medicine  administered  to  the  patient,  or  his  own  miscon- 
duct, and  not  the  wound  itself,  was  the  sole  cause  of  his  death; 
for  if  the  wound  had  not  been  given,  the  party  had  not  died." 

Mr.  Bishop,  in  his  work  on  criminal  law,  says:  "  But  where 
the  wound  is  not  of  itself  mortal,  and  the  party  dies  in  conse- 
quence solely  of  the  improper  treatment,  not  at  all  of  the 
wound,  the  result  is  otherwise But  we  should  not  suf- 
fer these  propositions  to  carry  us  too  far;  because,  in  law,  if 
the  person  dies  by  the  action  of  the  wound  and  the  medical 
and  surgical  action  jointly,  the  wound  must  clearly  be  re- 
garded suflficiently  a  cause  of  the  death.  And  the  wound 
need  not  be  even  the  concurrent  cause;  much  less  need  it  be 
the  next  proximate  one;  for  if  it  is  the  cause  of  the  cause,  no 
more  is  required":  2  Bishop's  Crim.  Law,  7th  ed.,  sec.  639; 
State  v.  Morphy,  33  Iowa,  270;  11  Am.  Rep.  122;  Kee  v.  State, 
28  Ark.  155;  Smith  v.  State,  50  Ark.  545;  Crum  v.  State,  64 
Miss.  1;  60  Am.  Rep.  44. 

The  instructions  were  properly  given. 

The  defendants  asked  and  the  court  refused  to  give  the  fol- 
lowing, and  other  instructions  to  the  same  effect,  to  the  jury: 
"The  right  of  self-defense  is  measured  by  the  necessity,  or 
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what  appears  to  be  the  necessity,  in  the  giveii  case,  and  there- 
fore if  a  person  of  great  physical  strength  assaults  a  feeble  one, 
without  any  manifest  or  apparent  intent  to  kill  him,  but  with 
much  greater  force  and  violence  than  he  is  able  to  resist  by 
the  mere  use  of  his  natural  members,  the  person  thus  as- 
saulted may,  if  he  has  no  other  reasonable  way  or  means  of 
avoiding  or  averting  the  violence  and  injury,  avail  himself  of 
any  reasonable  instrument  or  means  of  defense  in  his  posses- 
sion or  within  his  reach,  and  if,  while  defending  himself  there- 
with against  such  assault  and  injury,  and  not  in  a  spirit  of 
revenge,  ill-will,  wantonness,  or  recklessness,  or  for  the  pur- 
pose of  unnecessarily  injuring  the  assailant,  he  inflicts  upon 
the  assailant  a  wound  or  stab  which  is  not  mortal,  but  a  per- 
son called  as  a  surgeon,  by  performing  upon  it  an  unwarranted 
operation,  renders  it  mortal,  or  makes  an  additional  one  which 
is  mortal,  and  death  results  therefrom,  he,  the  person  as- 
saulted, cannot  be  held  criminally  liable  for  the  death  or 
homicide." 

The  death  of  Dunkin  makes  it  unnecessary  for  us  to  decide 
the  question  raised  by  this  instruction.  The  evidence  shows 
that  appellant  was  present  when  deceased  was  stabbed,  and 
prevented  Dunkin  from  stabbing  him  the  second  time.  He 
gave  no  active  aid  or  assistance  to  Dunkin  in  the  infliction  of 
the  wound.  There  was  no  positive  evidence  that  he  advised 
or  encouraged  it  at  the  time  it  was  done.  The  facts  which 
implicated  him,  if  any,  preceded  the  conflict  in  which  the 
wound  was  inflicted.  In  convicting  him,  the  jury  must  have 
concluded  that  there  was  an  understanding  between  Dunkin 
and  Sharp  to  do  some  unlawful  act,  and  that  Dunkin,  when 
proceeding  according  to  the  common  plan,  inflicted  the  wound. 
Under  this  state  of  facts,  the  instructions  asked  and  refused 
could  have  been  of  no  service  to  appellant. 

All  that  is  in  them  which  could  have  been  of  any  advantage 
to  him  was  included  in  other  instructions,  which  were  given. 
For  the  court  expressly  told  the  jury  that  they  could  not  con- 
vict both  of  the  defendants,  unless  the  evidence  showed  that 
they  inflicted  upon  the  deceased  the  wound  of  which  he  died, 
or  that  one  inflicted  the  wound  and  the  other  was  present  and 
aided  and  assisted  him  therein,  or  was  present  and  ready  and 
consented  to  aid,  abet,  or  assist;  and  that,  if  they  believed, 
from  the  evidence,  that  the  wound  was  not  inflicted  by  Sharp, 
they  must  acquit  him,  unless  they  found,  from  the  evidence, 
that  he  assisted  the  person  who  inflicted  it  by  acting  in  con- 
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cert  with  him,  or  counseled  or  advised  hira  to  inflict  it.  If 
Dunkin  was  assaulted  by  the  deceased,  and  to  protect  himself, 
through  no  spirit  of  revenge,  ill-will,  wantonness,  or  reckless- 
ness, or  for  the  purpose  of  unnecessarily  injuring  his  assailant, 
stabbed  him,  it  was  the  duty  of  the  jury,  under  these  instruc- 
tions, to  have  acquitted  the  appellant. 

On  the  trial,  one  Woods  testified  that  he  saw  the  diflBculty 
between  Dunkin  and  the  deceased;  that  he  was  talking  with 
Dunkin,  when  deceased  asked  Dunkin  where  his  (deceased's) 
wife  was,  and  Dunkin  replied  he  did  not  know.  Deceased 
then  said  he,  Dunkin,  was  a  liar,  and  commenced  striking  at 
him.  Dunkin  retreated,  and  deceased  followed.  When  they 
reached  a  corner  of  the  room  in  which  the  difficulty  occurred, 
Dunkin  asked  the  deceased  not  to  cut  him.  About  this  time 
Sharp  came  into  the  room  and  requested  them  to  stop,  and, 
they  refusing  to  do  so,  he  sprang  forward  and  grabbed  at  them, 
or  one  of  them,  and  Dunkin  fled,  the  deceased  and  Sharp  fol- 
lowing; and  as  they  went  through  the  door,  he,  witness,  saw  a 
knife  in  the  hands  of  the  deceased,  but  did  not  see  Sharp  with 
any.  Other  witnesses  had  testified  that  they  had  seen  Sharp 
and  Dunkin  with  knives  in  their  hands  a  short  time  before 
and  after  the  deceased  was  wounded.  Woods  further  testified 
that  he  made  no  efibrt  to  prevent  or  stop  the  fighting.  After 
he  had  made  this  statement,  and  while  he  was  testifying,  the 
presiding  judge  asked  him  this  question:  "Do  you  mean  to 
say  that  you  remained  there,  and  saw  these  men  fighting  with 
knives,  and  did  not  interfere  in  any  way  to  prevent  it  ? " 
Whereupon  defendant's  attorney  stated  that  the  witness  had 
not  said  that  he  saw  them  fight  with  knives;  and  the  judge 
responded:  "The  jury  will  be  the  judge  of  that.  I  am  ex- 
amining the  witness,  and  you  can  object  if  you  don't  think  it 
proper."  And  the  defendants  excepted;  and  appellant  now 
insists  he  was  prejudiced  by  this  question,  in  the  manner  in 
which  it  was  asked,  and  by  the  remark  made  by  the  judge 
in  response  to  his  attorneys,  and  on  that  account  should  have 
a  new  trial. 

The  judge  has  the  right,  in  a  criminal  prosecution,  to  inter- 
rogate the  witnesses,  but  he  has  no  right  to  usurp  the  place  of 
the  state's  attorney,  "  and  prescribe  the  order  of  introduction 
of  the  witnesses,  and  become  active  in  their  examination"; 
nor  has  he  the  right  to  assume  the  duties  resting  on  the  pris- 
oner's counsel  in  the  general  conduct  of  the  defense.  He  may 
ask  questions  which  the  attorneys  had  the  right  to  propound 
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and  failed  to  ask,  when  the  answers  to  the  same  may  tend  to 
prove  the  guilt  or  innocence  of  the  accused.  It  would  be  a  re- 
proach to  the  laws  of  the  state  if  he  was  required  to  sit  and 
see  the  guilty  escape  or  the  innocent  suflFer  through  a  failure 
of  parties,  or  their  attorneys,  to  ask  a  witness  a  necessary  ques- 
tion: State  V.  Lee,  80  N.  C.  483;  1  Wharton  on  Evidence,  sec. 
496. 

In  all  trials  the  judge  should  preside  with  impartiality.  In 
jury  trials  especially,  he  ought  to  be  cautious  and  circumspect 
in  his  language  and  conduct  before  the  jury.  He  should  not 
express  or  intimate  an  opinion  as  to  the  credibility  of  a  wit- 
ness, or  as  to  controverted  facts.  For  the  jury  are  the  sole 
judges  of  fact  and  the  credibility  of  witnesses;  and  the  con- 
stitution expressly  prohibits  the  judge  from  charging  them  as 
to  the  facts.  The  manifest  object  of  this  prohibition  was  to 
give  to  the  parties  to  the  trial  the  full  benefit  of  the  judgment 
of  the  jury  as  to  facts,  unbiased  and  unaffected  by  the  opinion 
of  judges.  Any  expression  or  intimation  of  an  opinion  by  the 
judge  as  to  questions  of  fact  or  the  credibility  of  witnesses 
necessary  for  them  to  decide  in  order  for  them  to  render  a 
verdict  would  tend  to  deprive  one  or  more  of  the  parties  of 
the  benefits  guaranteed  by  the  constitution,  and  would  be  a 
palpable  violation  of  the  organic  law  of  the  state. 

In  McMinn  v.  Whelan,  27  Cal.  300,  a  witness  on  cross- 
examination  was  interrogated  in  respect  to  her  residence  and 
business.  Objection  was  made  to  this  course  of  examination; 
the  court  overruled  the  objection,  at  the  same  time  remarking 
that  the  witness  was  a  woman  of  respectability.  The  appel- 
lant insisted  that  the  remark  of  the  judge  was  an  irregularity  of 
sufficient  magnitude  to  authorize  the  reversal  of  the  judgment 
of  the  court  below.  Mr.  Justice  Currey,  in  delivering  the 
opinion  of  the  court  upon  this  question,  said:  "From  the  high 
and  authoritative  position  of  a  judge  presiding  at  a  trial  be- 
fore a  jury,  his  influence  with  them  is  of  vast  extent,  and  he 
has  it  in  his  power  by  words  or  actions,  or  both,  to  materially 
prejudice  the  rights  and  interests  of  one  or  the  other  of  the 
parties.  By  words  or  conduct  he  may,  on  the  one  hand,  sup- 
port the  character  or  testimony  of  a  witness,  or  on  the  other, 
may  destroy  the  same  in  the  estimation  of  the  jury;  and  thus 
his  personal  and  official  influence  is  exerted  to  the  unfair 
advantage  of  one  of  the  parties,  with  a  corresponding  detri- 
ment to  the  cause  of  the  other.  We  regret  the  necessity  for 
«n  expression  of  our  disapproval  of  the  irregularity  of  which 
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complaint  is  made,  and  though  we  do  not  impugn  the  expres- 
sion as  designed  to  aid  the  side  of  the  plaintiff,  we  may  say 
we  should  not  hesitate  to  reverse  the  judgment  because  of  it, 
if  the  same  depended  in  any  material  degree  upon  the  tes- 
timony of  the  witness  whose  character  and  standing  was  thus 
indorsed." 

In  People  v.  Williams,  17  Cal.  146,  the  judge  charged  the 
jury  that  "the  fact  that  the  deceased  was  a  Chinaman  gave 
the  defendant  no  more  right  to  take  his  life  than  if  he  had 
been  a  white  person;  nor  did  the  fact,  if  you  so  find,  that  the 
defendant  was  seeking  to  enforce  the  collection  of  taxes  against 
another  Chinaman,  or  even  against  his  victim,  give  the  de- 
fendant any  right  to  take  his  life.     Our  laws  do  not  sanction 
the  sacrifice  of  human  life  in  order  to  enforce  the  collection  of 
taxes  or  licenses."     In  reference  to  this  charge,  the  supreme 
court  said:  "The  word  'victim,'  in  the  connection  in  which 
it  appears,  is  an  unguarded   expression,  calculated,  though 
doubtless  unintentionally,  to  create  prejudice  against  the  ac- 
cused.    It  seems  to  assume  that  the  deceased  was  wrongfully 
killed,  when  the  very  issue  was  as  to  the  character  of  the  kill- 
ing.    We  are  not  disposed  to  criticise  language  very  closely 
in  order  to  reverse  a  judgment  of  this  sort,  but  it  is  apparent 
that  in  a  case  of  conflicting  proofs,  even  an  equivocal  expres- 
sion coming  from  the  judge  may  be  fatal  to  the  prisoner. 
When  the  deceased  is  referred  to  as  a  'victim,'  the  impression 
is  naturally  created  that  some  unlawful  power  or  dominion 
had  been  exerted  over  his  person.     And  it  was  nearly  equiva- 
lent, in  effect,  to  an  expression  characterizing  the  defendant 
as  a  criminal.     The  court  should  not,  directly  or  indirectly, 
assume  the  guilt  of  the  accused,  nor  employ  equivocal  phrases 
which  may  leave  such  an  impression.    The  experience  of  every 
lawyer  shows  the  readiness  with  which  a  jury  frequently  catch 
at  intimations  of  the  court,  and   the  great  deference  which 
they  pay  to  the  opinions  and  suggestions  of  the  presiding 
judge,  especially  in  a  closely  balanced  case,  when  they  can 
thus  shift  the  responsibility  of  a  decision  from   themselves  to 
the  court.     A  word,  a  look,  or  a  tone  may  sometimes,  in  such 
cases,  be  of  great,  or  even  controlling,  influence." 

In  People  v.  Dick,  34  Cal.  663,  the  judgment  of  the  court 
below  was  reversed  on  account  of  the  use  of  the  following  lan- 
guage in  the  charge  to  the  jury:  "The  defendant  is  charged 
with  having  murdered,  in  this  county,  on  or  about  the  twelfth 
day  of  May,  1866,  one  S.  M.  Simpson.     Now,  the  first  ques- 
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tion  for  your  decision  is  this:  Was  S.  M.  Simpson,  on  or  about 
the  fourteenth  day  of  May,  1866,  in  this  county,  murdered? 
In  determining  that  question,  the  court  thinks  you  can  have 
no  hesitation  whatever."  In  respect  to  this  language,  the 
court  said:  "We  are  of  opinion,  however,  that  the  other  por- 
tion of  the  charge  noted  is  within  the  clause  of  the  constitu- 
tion which  prohibits  judges  from  charging  juries  upon  matters 
of  fact,  and  are  unable  to  conceive  of  any  state  of  facts  under 
which,  in  view  of  that  restriction,  a  judge  can  be  allowed  to 

address  such  language  to  a  jury Whether  wisely  or 

not,  the  constitution  has  abrogated  the  rule  of  common  law 
by  which  judges  were  allowed  to  express  their  opinions  as  to 
the  facts  in  issue,  or  as  to  the  weight  of  evidence.  To  weigh 
the  evidence  and  find  the  facts  is,  in  this  state,  the  exclusive 
province  of  the  jury;  and  with  the  performance  of  that  duty 
the  judge  cannot  interfere  without  a  palpable  violation  of  the 
organic  law." 

The  conviction  of  the  appellant  depended  upon  his  partici- 
pation in  the  wounding  of  the  deceased.  Upon  this  point  the 
evidence  was  weak  and  unsatisfactory.  When  the  judge  said, 
"Do  you  mean  to  say  that  you  remained  there,  and  saw  these 
men  fighting  with  knives,  and  did  not  interfere  to  prevent  it?" 
the  jury  might  reasonably  have  inferred  that  "these  men*' 
referred  to  were  the  defendants,  and  that  the  judge  was  of  the 
opinion  they  were  concerned  in  the  stabbing  of  the  deceased; 
and  when  the  defendant's  attorneys  stated  that  the  witness 
had  not  said  that  he  saw  them  fighting  with  knives,  and  the 
judge  responded,  "The  jury  will  be  the  judge  of  that,"  they 
might  reasonably  have  concluded  that  the  men  referred  to  by 
the  judge  in  the  question  asked  were  the  defendants,  and 
that,  in  his  opinion,  they  fought  with  knives,  as  they  were 
selected  to  decide  whether  defendants  were  guilty  or  innocent 
of  the  killing  of  the  deceased.  In  the  midst  of  doubt  as  to 
what  their  verdict  should  be  as  to  appellant,  it  was  natural 
for  them  to  seize  upon  and  adopt  any  opinion  which  they 
understood  the  judge  to  have  expressed  or  intimated  upon  the 
questions  which  they  were  required  to  decide.  It  is  there- 
fore evident  he  did  not  have  a  trial  according  to  law,  —  such 
as  was  guaranteed  to  him  by  the  constitution  of  this  state; 
and  in  this  respect  was  prejudiced  by  the  question  and  reply 
of  the  court.  In  so  deciding,  we  do  not  mean  to  impute  to 
the  judge  an  improper  motive.  On  the  contrary,  we  are  sat- 
isfied that  the  question  was  asked  and  the  reply  was  mad© 
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with  no  intention  to  influence  the  jury  or  prejudice  the  de- 
fendants. 

Judgment  reversed,  and  a  new  trial  granted. 

Jury  Trial  —  Invasion  by  thb  Court  or  the  Province  ot  the  Jtjrt. 
—  In  the  note  to  State  v.  Whit,  72  Am.  Dec.  538-549,  the  matters  upon 
which  it  is  proper  for  the  court  to  instruct  the  jury  were  treated  at  con- 
siderable length,  and  reference  was  incidentally  made  to  remarks  of  the 
court,  which,  though  not  contained  in  its  instructions,  might  be  deemed  to 
operate  to  the  prejudice  of  one  of  the  litigants,  and  therefore  to  entitle  him 
to  a  new  trial  in  the  event  of  a  verdict  against  him.  The  same  subjects  are 
thought  worthy  of  additional  consideration  in  the  light  which  the  most  recent 
decisions  throw  upon  them. 

In  England,  in  our  national  courts,  and  in  the  courts  of  many  of  the  states 
of  the  American  Union,  the  judge  may,  if  he  sees  proper,  advise  the  jury,  not 
only  by  stating  the  evidence,  but  also  by  giving  them  the  benefit  of  his  ad- 
vice and  counsel  concerning  it.  He  may  indicate  the  inferences  which  his 
own  mind  has  drawn  from  such  evidence,  and  may  show  in  unmistakable 
language  that,  in  his  opinion,  the  verdict  should  be  for  the  one  side  or  the 
other.  Whatever  opinion  the  judge  expresses  to  the  jury  cannot  be  reviewed 
as  a  matter  of  error  in  any  appellate  court,  so  long  as  no  rule  of  law  is  incor- 
rectly stated  by  him:  Lovejoy  v.  Uruted  States,  128  U.  S.  171;  note  to  State  v. 
WhU,  72  Am.  Dec.  538-542;  Thompson  on  Trials,  sees.  2292-2294.  The  state 
in  which  a  national  court  is  held  has  no  power,  by  its  constitution  or  statutes, 
to  limit  the  authority  of  the  judge,  and  hence  when  the  action  is  tried  in  one 
of  the  national  courts  it  is  immaterial  that  the  constitution  or  statutes  of  thu 
state  declare  in  most  explicit  terms  that  the  judge  shall  not  indicate  his 
opinion  upon  any  question  of  fact:  Vicksburg  and  Meridian  R.  R.  Co.  v.  Put- 
nam, 118  U.  S.  545;  Nudd  v.  Burrows,  91  Id.  426.  Where,  however,  the 
judge  indicates  to  the  jury  his  conclusions  upon  any  question  of  fact,  he 
should  also  give  them  to  understand  that  his  views  are  not  binding  upon 
them,  and  that  they  may  and  ought,  notwithstanding,  to  find  such  verdict  as 
to  them  seems  proper.  In  other  words,  all  matters  of  fact  must  be  ultimately 
submitted  to  the  determination  of  the  jury,  though,  before  permitting  them 
to  make  such  determination,  the  court  may  address  them  upon  the  subject 
and  give  them  its  advice  and  opinion,  and  may  even  use  language  which  must 
inevitably  prejudice  the  one  litigant  or  the  other  in  the  minds  of  the  jury: 
Sorenson  v.  Northern  Pac.  R.  R.  Co.,  36  Fed.  Rep.  166;  Rucker  v.  Wheeler,  127 
U.  S.  85;  Lovejoy  v.  United  States,  128  Id.  171.  Thus  in  New  Jersey  the 
court  refused  to  set  aside  a  verdict  where  the  judge  on  the  trial  of  the  de- 
fendant for  occasioning  an  abortion  charged  the  jury  that  it  was  their  right 
to  decide  all  disputed  questions  of  fact,  and  to  give  the  defendant  the  benefit 
of  every  doubt,  and  also  employed  the  following  language:  *'  There  is  nothing 
more  impressive  than  the  apparent  heartlessness  of  the  defendant  in  talking 
the  way  she  did  about  this  unfortunate  affair.  Her  absence  of  solicitude  to 
the  girl's  condition,  her  absence  of  effort  in  helping  the  state  to  detect  the 
crime,  —  such  facts  as  these  are  important  for  your  consideration,  and  from 
them  you  can  draw  strong  inferences  one  way  or  the  other":  Engle  v.  State,  60 
N.  J.  L.  272. 

The  constitutions  of  several  of  the  states  declare  that  "judges  shall  not 
charge  juries  with  respect  to  matters  of  fact,  but  may  state  the  testimony 
and  declare  the  law."    In  other  states,  provisions  of  similar  import  are  to  be 
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found  in  their  statutes:  Thompson  on  Trials,  sec.  2280;  Ark.  Const.,  art.  7, 
eec.  23;  Nev.  Const.,  art.  6,  sec.  12;  S.  C.  Const.,  art.  4,  sec,  26;  Tenn. 
Const.,  art.  6,  sec.  9;  Cal.  Const.,  art.  6,  sec.  19.  Wherever  these  constitu- 
tional or  statutory  provisions  are  in  force,  the  most  ceaseless  care  and  dili- 
gence are  required  to  enable  the  court  to  instruct  the  jury  and  to  make 
rulings  on  the  admission  or  rejection  of  evidence  without  employing  some 
expression  which  has  more  or  less  bearing  upon  some  issue  of  fact,  or  more 
or  less  tendency  to  augment  or  diminish  the  efifect  of  the  testimony  of  some 
witness.  The  court  may,  by  the  express  terras  of  these  provisions,  "state 
the  te.'^timony,"  This  statement,  when  made,  should  be  without  color  or 
emphasis.  The  judge  should  not  employ  any  language  or  artifice  from  which 
the  jury  may  know  that  he  gives  more  credence  to  one  part  of  the  testimony 
than  to  another.  The  statement  should  be  as  free  from  bias  as  would  the 
reading  of  the  same  evidence  by  a  stenographer  from  his  notes.  As  long  as 
the  judge  merely  states  or  reviews  the  evidence  as  a  whole,  or  repeats  that 
bearing  on  some  particular  question,  he  does  not  give  his  opinion  nor  furnish 
any  ground  for  exception:  Ti/t  v.  Jones,  77  Ga.  181;  Murchie  v.  Gates,  78 
Mo.  .300.  He  may  also  show  wherein  the  evidence  relating  to  any  question 
conflicts,  if  in  fact  such  conflict  exists:  Commonwealth  v.  Bai-ry,  9  Allen,  273; 
State  V.  Dixon,  75  N.  C.  275;  Peoph  v.  Flynn,  73  Cal.  511;  and  may  tell  the 
jury  that  there  is  only  one  piece  of  evidence  upon  a  certain  subject,  and 
what  such  evidence  is,  and  further,  that  "there  can  be  no  misunderstanding 
regarding  it,"  if  there  is  no  doubt  that  such  evidence  was  given,  and  if  the 
language  used  by  the  witness  was  so  clear  that  there  can  be  no  two  opinions 
as  to  its  signification:  People  v.  Perry,  65  Id.  568.  The  judge  may  also  refer 
to  particular  evidence  as  tending  to  prove  the  fact  in  dispute:  Beattie  v.  Hill, 
60  Mo.  72;  People  v.  Va,'<qu€z,  49  Cal.  560;  Morris  v.  Lachman,  68  Id.  109; 
but  he  must  not  say  that  such  evidence  shows  the  existence  of  any  fact,  nor 
proceed  any  further  than  merely  to  indicate  that  the  evidence  is  relevant  aa 
tending  to  establish  some  proposition  involved  in  the  controversy:  People  v. 
Casey,  65  Id.  260. 

Prohibitions  against  charging  juries  upon  matters  of  fact  are  obviously  de- 
signed to  prevent  courts  from  becoming  participants,  as  it  were,  in  the 
settlement  of  controverted  questions  of  fact;  and  if  at  the  trial  it  turns  out 
that  there  is  no  controversy  upon  some  or  upon  all  of  the  issues,  there  is  no 
leason  for  the  prohibition,  and  no  occasion  for  its  enforcement.  Hence  if 
there  are  undisputed  facts,  or  faces  in  relation  to  which  there  is  no  conflict 
in  the  evidence,  the  judge  in  his  charge  may  properly  assume  the  existence 
of  those  facts:  Hooks  v.  Pricks,  75  Ga.  715;  Carter  v.  Chambers,  79  Ala.  223; 
Fields  V.  Wabash  etc.  B'y  Co.,  80  Mo.  203. 

Though  the  evidence  be  without  conflict,  it  may  not  inevitably  tend  to 
establish  any  particular  fact.  The  language  of  the  witness  may  be  suscepti- 
ble of  two  or  more  interpretations,  or  the  fact  testified  to  may  be  such  that 
the  jury  may  or  may  not  draw  any  particular  inference  or  conclusion  there- 
from, though  they  may  give  full  credence  to  the  testimony  of  the  witness. 
In  neither  case  must  the  court  interpose  its  views.  It  must  not  undertake 
to  interpret  the  language  of  the  witness,  if  it  be  such  as  to  need  interpreta- 
tion: Drevia  v.  Woods,  71  Wis.  329;  Prairie  Stale  v.  Doig,  70  111.  52;  nor  can 
the  court  properly  tell  the  jury  what  inference  they  should  draw  from  cer- 
tain undisputed  testimony,  where  it  is  possible  for  such  testimony  to  be  tru» 
and  the  inference  to  be  untrue:  Union  Mut.  Life  Ins.  Co.  v.  Bucluinnan,  100 
Ind.  63.  An  extreme  illustration  of  this  last  proposition  is  to  be  found  in 
Stanley  v.  Montgomery,  102  Id.  102.     The  question  in  that  case  was,  whether 
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tte  defendant  had  given  his  wife  canse  for  divorce.  The  instruction  of  the 
trial  court  and  the  opinion  of  the  appellate  court  thereon  sufficiently  appear 
from  the  following  quotation:  "The  said  instruction  No.  6,  one  of  the  con- 
ditiooa  of  the  bond  being  that  the  said  John  Stanley  should  not,  by  his 
misconduct,  give  the  plaintiff  a  legal  cause  for  a  divorce,  was  as  follows:  'If 
you  find  that  he  (the  defendant),  after  their  said  marriage,  sought  the  society 
of  prostitutes  and  women  of  bad  repute  for  chastity,  or  that  he  went  into  a 
private  bedroom  with  a  woman  of  bad  repute  for  chastity,  or  a  prostitute, 
in  the  night-time,  and  remained  there  for  some  time,  no  one  else  being  pres- 
ent, then,  and  in  either  event,  your  verdict  should  be  for  the  plaintiff.'  This 
was  clearly  wrong.  There  was  no  breach  of  the  condition  now  under  con- 
sideration, unless  the  said  John  Stanley,  by  his  misconduct,  had  given  the 
plaintiff  a  legal  cause  for  a  divorce.  In  a  suit  for  divorce  it  would  be  com- 
petent for  the  plaintiff  to  prove  that  the  defendant  sought  the  society  of 
prostitutes,  and  the  jury  might  make  the  proper  inferences  from  such  proof, 
but  it  would  be  error  if  the  court  should  instruct  the  jury  that  they  were 
bound  on  such  pooof  to  find  a  verdict  for  the  plaintiff.  That  would  be  im- 
posing upon  the  jury  the  inference  made  by  the  court,  and  it  would  deprive 
the  jury  of  their  right  to  make  the  necessary  inferences  from  the  facts  proved. 
So,  in  such  a  case,  it  would  be  proper  to  prove  that  tha  defendant  had  occu- 
]pied  a  room  alone  with  a  prostitute  at  night,  and  perhaps  that  proof  would 
authorize  the  inference  that  adultery  had  been  committed.  But  it  would  be 
the  privilege  of  the  jury  to  make  the  inference,  and  it  would  be  error  to  in- 
struct the  jury  that  on  such  proof  they  were  bound  to  find  that  adultery 
had  been  committed.  In  the  present  case,  when  the  court  charged  the  jury 
that  their  verdict  should  be  for  the  plaintiff,  if  they  should  find  that  John 
Stanley  had  been  seeking  the  society  of  prostitutes,  or  had  been  in  a  room  at 
night  alone  with  a  prostitute,  the  court  determined  that  siich  proof  required 
4he  inference  to  be  made  that  the  plaintiff  had  a  cause  of  divorce.  The 
oonrt,  therefore,  interfered  with  the  province  of  the  jury,  which  is  to  deter- 
mine for  themselves  what  are  the  proper  inferences  to  be  made  from  the  evi- 
dence." Another  and  perhaps  equally  extreme  case  is  Farley  v.  State,  63 
Miss.  333.  The  question  there  was,  whether  certain  bitters  were  spirituous 
liquor  or  not;  and  the  judgment  was  reversed,  because  the  court  told  the 
jury  that  evidence  that  the  witness  "was  made  drunk  by  the  use  of  the 
bitters  is  proof  that  it  was  spirituous  liquors. "  Where  a  court  was  requested 
to  instruct  a  jury  that  "the  fact  that  the  plaintiff's  daughter  was  suflering, 
at  the  time  of  her  alleged  seduction,  with  a  venereal  disease,  if  you  find  such 
fact  to  exist,  would,  if  not  explained,  in  itself  be  sufficient  evidence  of  un- 
cbastity  to  prevent  a  recovery  in  this  action,"  it  was  held  that  the  instruc- 
tion was  properly  refused,  "for  the  reason  that  it  invades  the  province  of 
the  jury  " :  Patterson  v.  Hayden,  17  Or.  238;  11  Am.  St.  Rep.  822. 

As  before  intimated,  the  prohibition  we  are  considering  may  be  violated 
either  in  the  charge  of  the  court  to  the  jury,  or  in  some  expression  made  at 
aome  other  stage  of  the  trial.  In  either  event,  the  error  of  the  court  will 
consist,  —  1.  In  some  statement  which  shows  the  inclination  of  the  court  to 
be  in  favor  of  the  one  party  or  the  other,  by  evincing  its  conclusion  upon  the 
merits  of  the  case,  or  some  sympathy  for  or  aversion  against  a  party  or  a 
cause  of  action  or  of  defense;  2.  By  assuming  some  fact  to  exist  upon  which 
there  is  no  evidence,  or  upon  which  the  evidence  is  conflicting;  3.  By  inti- 
mating to  the  jury  that  weight  should  be  given  to  certain  evidence,  as  where 
something  is  said  either  to  cast  discredit  upon  or  to  give  additional  weight  to 
flome  witness  or  to  some  class  of  evidence. 
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There  is  no  doubt  that  a  judge  must  not,  at  any  stages  of  the  trial,  in  the 
presence  of  the  jury,  employ  any  language  from  which  they  may  understand 
what  conclusion  he  has  reached  upon  controverted  questions  of  fact:  State  v. 
Harlem,  7  Nev.  377;  FvJirman  v.  Mayor,  54  Ala.  263.  The  only  question  is 
in  the  application  of  the  rule.  Some  illustrations  of  its  application  will  be 
given  from  the  adjudged  cases.  If  the  question  is,  whether  a  party  has, 
either  in  person  or  through  his  servant  or  agent,  been  guilty  of  negligence, 
and  there  is  a  dispute  regarding  the  facts  which  are  claimed  to  be  negli- 
gent, or  if,  while  the  facts  are  not  disputed,  different  persons  may  draw  dif- 
ferent conclusions  from  these  facts,  as  to  whether  or  not  they  establish  the 
charge  of  negligence,  the  court  must  not  intimate  that  negligence  has  or  has 
not  been  proved,  nor  assume  its  existence  or  non-existence  in  its  instruction: 
Missouri  Pac.  R'y  v.  Christmas,  65  Tex.  369;  Brady  v.  Burlivgton  etc.  B'y 
Co.,  72  Iowa,  53;  Schmidt  v.  McOill,  120  Pa.  St.  405;  6  Am.  St.  Rep.  713; 
Costley  V.  Oalveston  City  R'y  Co.,  70  Tex.  112.  In  WeiderMnd  v.  Tuolumne 
County  Water  Co.,  65  Cal.  431,  the  question  at  issue  was,  whether  the  defend- 
ant had  been  negligent  or  not  in  the  management  of  a  dam  maintained  by  it, 
and  the  instruction  given  by  the  trial  court,  and  condemned  by  the  supreme 
court,  together  with  an  opinion  of  the  latter  court  thereon,  are  shown  in  the 
following  extracts  from  the  opinion:  "We  think  the  court  overstepped  the 
limit  prescribed  by  section  19,  article  6,  of  the  constitution,  when  it  in- 
structed the  jury:  'If  you  find,  from  the  evidence,  that  the  defendant  did 
not  have  suflBcient  gates  to  let  out  the  water,  so  as  to  prevent  any  break  that 
occurred  below  the  top  of  the  dam  from  being  enlarged  by  the  continual  flow 
of  the  waters  through  it,  then  said  dam  is  insuSiciently  and  negligently  con- 
structed. It  should  have  had  gates  sufficient  to  let  all  the  water  out  by 
degrees,  so  as  to  prevent  a  flood  below  by  a  sudden  breakage  of  the  dam.' 
It  was  proper  to  instruct  the  jurj'  as  to  the  degree  of  care  and  vigilance 
which  the  law  devolved  on  the  defendant  in  the  construction  and  mainte- 
nance of  its  dam,  and  that  if  it  neglected  or  failed  to  exercise  that  degree  of 
care  and  vigilance,  it  would  be  liable  for  such  damages  as  any  one  might  suf- 
fer from  the  dam's  breaking  away.  But  when  the  court  went  beyond  that, 
and  instructed  the  jury  that  the  dam  was  '  insufficiently  and  negligently 
constructed,'  unless  it  had  gates  sufficient  for  a  certain  purpose,  it  charged 
with  respect  to  a  matter  of  fact.  The  court  might  have  as  well  charged 
them  that  if  the  dam  were  not  of  certain  dimensions,  or  constructed  of  a 
particular  kind  of  material,  it  was  insufficiently  and  negligently  constructed. 
The  defendant  had  a  right  to  have  the  opinion  of  the  jury  on  those  ques- 
tions. And  we  think  the  court  erred  in  charging  that  '  it  was  the  duty  of 
the  defendant  to  constantly  examine  said  dam  during  the  season  of  freshets.' 
That  might  depend  on  circumstances,  and  should  have  been  left  to  the  jury." 
So  in  St.  Louis,  A.,  <b  T.  R'y  Co.  v.  Burns,  71  Tex.  479,  the  trial  court  was 
adjudged  to  have  committed  an  error  in  instructing  the  jury  that  what  would 
be  a  reasonable  time  for  a  man  to  alight  from  a  train  would  not  be  a  reason- 
able time  for  an  aged  lady,  on  the  ground  that  what  was  a  reasonable  time 
was,  under  the  circumstances,  wholly  a  matter  of  fact  "for  the  considera- 
tion and  determination  of  the  jury,  and  whether  more  time  was  required  for 
her,  by  reason  of  age,  sex,  or  infirmity,  than  for  a  person  of  the  other  sex, 
whose  energy  was  unimpaired,  should  have  been  left  to  their  decision." 

The  following  instructions  have  been  adjudged  to  violate  the  prohibition 
under  consideration:  An  instruction  which  virtually  assumed  that  the  state- 
ment made  by  the  defendant  was  true  as  a  matter  of  fact,  and  informed  the 
jury  that  a  payment  referred  to  by  the  defendant  in  his  evidence  was,  as  the 
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court  nnderstood  it,  the  completion  of  a  contract:  VuUceint^  v.  Skinner,  77 
Cal.  239;  an  instruction  that  certain  facts  stated  by  defendant  might  reduc» 
the  crime  to  manslaughter  when  there  was  a  claim  that  he  acted  in  self- 
defense:  StaU  V.  Turner,  29  S.  C.  34;  13  Am.  St.  Rep.  706;  an  instruction 
that  it  is  a  rule  of  law  that  no  person  can  accept  without  objection  the  ser- 
vices of  another  without  being  liable  to  pay  their  reasonable  value,  and  that 
the  judge  can  see  no  reason  why  this  rule  should  not  be  applied  in  the  case 
tinder  consideration:  Richardson  v.  Hoyt,  60  Iowa,  38;  an  instruction  on  the 
trial  of  an  indictment  for  murder,  where  one  count  of  the  indictment  charged 
the  defendant  as  a  principal,  and  the  other  as  aiding  and  abetting  the  mur- 
der, that  the  defendant  was  guilty  as  principal  or  not  at  all,  there  being  evi- 
dence to  show  that  he  might  have  been  present  aiding  and  abetting,  but  not 
as  principal:  Lovejoy  v.  State,  82  Ga.  87;  an  instruction  that  "if  the  death 
of  the  deceased  was  accelerated  by  the  violence  of  the  prisoner,  his  guilt  i* 
not  extenuated  because  death  might,  and  probably  would,  have  been  the  re- 
sult of  any  disease  with  which  the  deceased  was  afflicted  at  the  time  of  the 
violence."  The  reasons  inducing  the  condemnation  of  this  instruction,  in 
connection  with  the  facts  of  the  case  in  which  it  was  given,  were  thus  stated 
in  the  appellate  court:  "The  charge  is  quoted  from  an  approved  text-writer, 
and  in  a  proper  case  may  be  accepted  as  sound  law.  But  in  this  case  it  wa» 
insisted,  and  there  was  evidence  tending  to  show,  that  the  only  blows  given 
to  the  deceased  by  the  prisoner  were  given  with  the  fists  only,  and  were  given 
in  self-defense;  also,  that  the  deceased  died  of  disease  produced  by  injuries 
received  otherwise  than  at  the  hands  of  defendant.  It  might,  therefore,  be 
that  the  '  violence  of  the  prisoner '  was  not  unlawful.  If  it  was  not,  then 
no  guilt  would  flow  from  it,  even  if  death  had  resulted  from  such  violence. 
It  follows,  under  these  circumstances,  that  this  charge  may  have  been  mislead- 
ing to  the  jury,  and  from  it  they  may  have  assumed  the  guilt  of  the  defendant, 
when  with  a  proper  modification  they  would  not  have  done  so.  Instructions 
should  not  directly  or  indirectly  assume  or  hypothetically  suggest  the  guilt 
of  the  defendant":  People  \.  Lanagan,  81  Cal.  142;  citing  Peop/c  v.  Williams,. 
17  Id.  142;  People  v.  Hurley,  57  Id.  145. 

If  a  prisoner  on  trial  makes  a  statement,  and  the  judge  at  its  conclusion 
asks  him  whether  he  meant  to  deny  the  testimony  of  a  witness,  this  question 
is  improper,  unless  it  was  intended  simply  for  the  purpose  of  calling  the  pris- 
oner's attention  in  a  friendly  way  to  some  omission  in  his  statement,  and 
allowing  him  an  opportunity  to  supply  such  omission,  if  he  saw  proper:  Bob- 
inson  v.  State,  82  Ga.  535.  On  a  trial  for  murder,  in  which  the  defense  was 
that  the  death  was  accidental,  and  that  no  crime  had  been  committed,  the 
judge  in  his  charge  stated  that  the  evidence  connecting  the  prisoner  with  the 
crime  was  circumstantial,  and  was  not  equivalent  to  that  of  two  witnesses, 
and  therefore  was  not  sufficient  to  justify  a  verdict  of  murder  in  the  first 
degree.  It  was  held  that  this  language  could  not  be  properl3'  construed  as  an, 
intimation  to  the  jury  that  in  the  opinion  of  the  judge  the  circumstantial 
evidence  which  had  been  received  connected  the  defendant  with  the  coiiimis- 
sion  of  the  crime,  and  justified  his  conviction,  though  of  some  grade  of 
offense  less  than  that  of  murder  in  the  first  degree:  State  v.  Coffee,  56  Conn. 
399. 

The  judge  must  not  place  himself  in  an  attitude  of  hostility  to  the  law  or 
to  the  parties,  and  while  stating  the  law  correctly,  substantially  nullify  his- 
fltatement  by  indicating  his  opinion  of  its  justice  or  injustice.  If,  under  tha 
law,  the  plaintiff  has  a  good  cause  of  action,  the  judge  should  not  for  any 
reason  tell  the  jury  that  the  action  ought  not  to  have  been  brought:  Ludden- 
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V.  demons,  16  Neb.  506.  If  it  is  the  law  that  certain  citcumstances  cannot 
properly  be  taken  into  consideration  by  the  jury  in  estimating  the  damages 
to  be  awarded  to  the  plaintiff,  the  judge  should  not  express  his  regrets  that 
the  law  is  as  he  finds  it,  and  indicate  that  he  esteems  it  a  great  hardship  to 
the  plaintiff  that  the  jury  cannot  allow  him  dainages,  to  which  the  decision 
of  the  higher  (Jourt  maintains  he  is  not  entitled:  McFadden  v.  Reynolds, 
Pa.,  Nov.,  1887.  The  fact  that  the  judge  repeats  the  same  legal  propo- 
sition many  times  in  his  charge,  as  where  he  seven  times  states  to  the  jury 
that  the  evidence,  to  impeach  a  written  instrument  on  the  ground  of  fraud, 
accident,  or  mistake,  must  be  precise  and  indubitable,  cannot  be  success- 
fully complained  of  as  error:  Murry  v.  New  Tm-k  etc.  R'y  Co.,  103  Pa.  St. 
37.  While  the  court  ought  not  to  do  anything  toward  or  with  relation 
of  either  of  the  parties  contributing  to  prejudice  of  him  or  his  case  in  the 
minds  of  the  jury,  yet  if  a  party  has  wantonly  misbehaved  during  the  trial, 
he  cannot  avoid  a  verdict  against  him  upon  the  ground  that  he  was  notified 
by  the  judge,  in  the  presence  of  the  jury,  that  he  must  show  cause  why  he 
should  not  be  attached  for  contempt  of  court:  Bowden  v.  Bailes,  101  N.  C. 
612. 

A  class  of  defenses  may  be  so  frequently  employed  in  criminal  prosecu- 
tions as  to  warrant  a  suspicion  that  they  are  resorted  to  for  unworthy  pur- 
poses, and  supported  by  perjury  and  the  subornation  of  perjury.  Where 
this  is  the  case  there  is  a  somewhat  natural  inclination  upon  the  part  of  the 
judges  to  give  some  warning  with  respect  to  the  character  of  the  defense, 
and  the  means  which  are  sometimes  emploj'ed  to  support  it.  A  familiar 
illustration  of  this  is  the  defense  of  alibi.  In  C(ymmonwealth  v.  Webster,  5 
Cush.  295,  52  Am.  Dec.  711,  Chief  Justice  Shaw,  in  his  charge  to  the  jury, 
after  explaining  the  nature  of  this  defense,  said:  "This  is  a  defense  often 
attempted  by  contrivance,  subornation,  and  perjury.  The  proof,  therefore, 
offered  to  sustain  it  is  to  be  subjected  to  a  rigid  scrutiny,  because,  without 
attempting  to  control  or  rebut  the  evidence  of  facts  sustaining  the  charge,  it 
attempts  to  prove  affirmatively  another  fact  wholly  inconsistent  with  it;  and 
this  defense  is  equally  available,  if  satisfactorily  established,  to  avoid  the 
force  of  positive  as  of  circumstantial  evidence."  Following  the  lead  of  this 
eminent  jurist,  other  judges  have  undertaken  to  warn  juries  against  the  same 
defense.  Thus  in  People  v.  Wong  Ah  Foo,  69  Cal.  180,  an  instruction  was 
complained  of  which  had  been  given  in  the  following  words:  "Now,  in  de- 
termining that  fact,  gentlemen,  I  instruct  you  that  evidence  to  establish  an 
alibi,  like  any  other  evidence,  may  be  open  to  special  observation;  persons 
may  perhaps  fabricate  it  with  greater  hopes  of  success  or  less  fear  of  pun- 
ishment than  most  other  kinds  of  evidence,  and  honest  witnesses  often  mis- 
take dates  and  periods  of  time  and  identity  of  people,  and  other  things  about 
which  they  testify. "  The  instruction  was  defended  in  an  opinion  written  by 
Commissioner  Foote,  as  follows:  "  Upon  a  close  examination  of  the  whole 
charge,  including  the  part  quoted,  and  giving  to  it  an  unstrained  interpreta- 
tion, we  do  not  perceive  that  the  court  charged  the  jury  upon  the  weight 
of  evidence.  It  is  undoubtedly  true,  as  a  matter  of  fact,  that  untruthful 
witnesses  may  fabricate  anything,  and  testimony  of  an  alibi  may  perhaps  be 
more  easily  fabricated  than  most  other  kinds,  and  those  facts  are  within  the 
knowledge  of  most  persons  of  ordinary  understanding  and  experience.  And 
in  support  of  this  theory  we  have  the  authority  of  eminent  jurists.  It  is 
perfectly  proper  for  a  court,  where  a  son  testifies  in  behalf  of  a  father,  to 
admit  the  evidence  to  the  jury  of  their  relationship,  and,  alluding  to  such  a 
fact  as  being  in  evidence,  to  charge  the  jury  that  they  may  consult  their 
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general  knowledge  and  experience  in  life  as  to  whether  or  not  a  son  would 
perhaps  be  apt  to  favor  his  father  in  giving  his  testimony,  and  the  like,  this 
being  in  the  nature  of  an  observation  upon  a  witness  and  his  relationship  to 
the  accused:  1  Bishop's  Grim.  Froc,  sec.  982.  And  in  the  present  instance 
we  do  not  see  how  the  jury  could  have  understood  that  they  were  to  lay  less 
stress  upon  the  evidence  of  alibi  than  any  other  testimony,  for  in  fact  they 
were  expressly  informed  that  *  evidence  to  establish  an  alibi,  like  any  other 
evidence,  may  be  open  to  special  observation,'  and  these  special  observations 
did  not  go  to  the  length  of  informing  the  jury  positively  that  such  evidence 
was  less  reliable  than  other  testimony  in  the  present  case,  but  informed  them 
simply  >jt  the  legal  infirmities  which  were  '  perhaps  '  inherent  in  such  testi- 
mony, leaving  to  the  jury  fully  and  exclusively  as  their  province  to  deter- 
mine its  truth  or  falsity.  And  viewed  in  the  light  of  good  sense,  we  do  not 
see  that  the  language  complained  of  went  beyond  a  reasonable  and  fair  lati- 
tude of  observation  permissible  from  the  judge  to  the  jury:  1  Bishop's  Grim. 
Proc,  sees.  982,  1064." 

In  another  case  in  the  same  state  it  appeared  that  the  jury  had  been  told: 
"The  fact,  however,  which  experience  has  shown,  that  an  alibi,  as  a  defense, 
is  capable  of  being  and  has  been  occasionally  successfully  fabricated,  that  eveu 
when  wholly  false  its  detection  may  be  a  matter  of  great  difficulty,  and  that 
the  temptation  to  resort  to  this  as  a  spurious  defense  may  be  very  great,  es- 
pecially in  cases  of  importance,  —  these  are  considerations  attendant  upon 
this  defense  which  call  for  some  special  suggestion  on  the  part  of  the  court. 
These  are,  while  you  are  not  to  hesitate  at  giving  this,  as  a  defense,  full 
weight,  —  that  conclusive  effect  to  which,  when  established,  it  is  justly  enti- 
tled, either  as  entirely  satisfying  you  of  the  innocence  of  the  defendant  or  as 
creating  the  reasonable  doubt  which  entitles  the  defendant  to  an  acquittal,  — 
S.till  you  are  to  scrutinize  the  testimony  offered  in  the  support  of  an  alibi  with 
care,  that  you  may  be  satisfied  that  a  fabricated  defense  is  not  being  imposed 
upon  you."  This  instruction  was  not  commented  upon  at  any  considerable 
length  by  the  appellate  court.  The  commissioner  writing  the  opinion  cou- 
teuted  himself  with  referring  to  the  opinion  in  the  case  of  People  v.  Wong 
Ah  Foo,  hereinbefore  quoted,  and  declared  that  the  instruction  was  sus- 
tainable upon  the  reasons  stated  in  that  opinion:  People  v.  See  Yam,  69  Cal. 
552. 

Certainly  the  only  thing  which  can  be  said  in  favor  of  these  instructions 
upon  the  defense  of  alibi  is  that  urged  by  the  court,  namely,  that  they  did 
not  cast  discredit  upon  the  defense  nor  incite  the  jury  to  regard  it  with  sus- 
picion. This  defense  of  these  instructions  was  not  ingenuous.  They  were 
manifestly  not  in  favor  of  the  defense,  nor  were  they  meaningless.  Any  sen- 
sible jury  must  have  understood  them  as  a  note  of  warning,  as  significant  as 
if  the  j  ..(Ige  had  said:  "  Here,  gentlemen,  is  the  pitfall  into  which  many  jurors 
have  fallen,  and  which  you  will  not  escape  except  by  the  exercise  of  unusual 
care.     Here  is  the  point  where  incredulity  is  a  virtue. " 

Undoubtedly  one  accused  of  a  crime  is  strongly  tempted  to  defend  himself 
by  whatever  evidence  he  can  summon  to  his  aid,  and  instances  have  occurred 
in  which  every  availal)le  defense  has  been  supported  by  questionable  methods, 
and  even  by  the  suppression,  perversion,  and  fabrication  of  evidence.  This 
is  not  more  true  of  the  defense  of  aUbi  than  of  other  defenses.  Thus  self- 
defense,  which  is  an  especially  meritorious  defense,  is  also  one  which  is  most 
likely  to  be  supported  by  testimony  which  is  not  only  false,  but  is  particu- 
larly difficult  to  disprove,  for  while  the  slayer  remains  to  testify  in  his  own 
behalf,  his  act  hcis  sealed  the  lips  of  his  victim.     Nevertheless,  this  defense 
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would  surely  be  improperly  discredited  if  the  presiding  judge  should  sub- 
stantially charge  the  jury  that  the  result  of  his  observation  and  experience 
had  led  him  to  the  conviction  that  murdering  men,  and  then  testifying  and 
procuring  others  to  testify  that  the  act  was  done  in  self-defense,  had  become  a 
very  frequent  occurrence,  and  that  they  must  view  with  incredulity  all  evi- 
dence tending  to  establish  a  like  defense  in  the  case  before  them. 

The  vice  of  these  instructions  upon  any  particular  defense  extends  beyond 
the  language  to  be  found  in  them,  for  the  mere  giving  of  them  indicates  to 
the  jurors  that  the  judge  has  considered  the  defense,  thinks  illy  of  it,  and 
warns  them  not  to  seriously  regard  it. 

It  ought  to  be  remembered  that  the  remarks  of  Judge  Shaw  in  the  Web- 
ster case  were  dicta.  The  defendant  had  not  undertaken  to  prove  that  he 
was  at  a  place  different  from  that  at  which  the  crime  was  committed  at  the 
time  of  its  probable  commission.  If  there  was  any  question  of  alifn,  it  was 
of  an  alibi  on  the  part  of  the  deceased,  —  a  contention  that  he  had  been  seen 
alive,  and  walking  upon  the  streets  after  the  time  at  which  the  prosecution 
insisted  that  he  had  been  murdered  by  the  accused.  The  propriety  of  Judge 
Shaw's  remarks  was  not  questioned  at  any  subsequent  stage  of  the  case;  nor 
could  it  have  been  questioned,  except  to  criticise  them  for  irrelevancy.  The 
defense  of  alibi  had  not  been  interposed,  and  the  aversion  shown  to  it  could 
not  have  prejudiced  the  defendant. 

Whenever  an  instruction  has  been  given  which  clearly  casts  discredit  upon 
the  defense  of  alibi,  and  it  appeared  possible  that  it  could  have  prejudiced 
the  accused,  and  aided  in  his  conviction,  the  appellate  court  has  granted  him 
a  new  trial.  The  courts  have  even  condemned  remarks  upon  this  defense, 
which,  while  not  discrediting  it  in  express  terms,  have  implied  that  the  judge 
did  not  regard  it  with  favor.  Thus  in  Walker  v.  State,  37  Tex.  .387,  where  it 
appeared  that  the  judge  had  remarked  to  the  jury  that  "an  alibi  is  a  species 
of  defense  often  set  up  in  criminal  cases,  and  one  which  seems  to  figure  some- 
what in  this,"  the  appellate  court  remarked:  "It  is  believed  that  this  por- 
tion of  the  learned  judge's  charge,  as  well  as  others  heretofore  referred  to, 
were  the  result  of  haste  and  excitement,  which  almost  always  attends  trials 
for  ofiFenses  of  so  grave  a  character  as  the  one  now  under  consideration.  But 
it  is  the  duty  of  the  appellate  court  to  act  with  more  deliberation,  and  cor- 
rect such  errors  whenever  they  may  occur.  The  peculiar  language  of  the 
charge  in  regard  to  the  defense  of  an  alibi  is  well  calculated  to  convey  to  the 
minds  of  the  jury  the  impression  that  the  court  regarded  that  particular  de- 
fense as  a  pretense  without  much  foundation  in  truth." 

In  Albin  v.  State,  63  Ind.  598,  the  trial  court  instructed  the  jury  as  fol- 
lows: "The  defendant  has  introduced  some  evidence  for  the  purpose  of 
showing  that  he  could  not  have  been  present  at  the  place  where  the  alleged 
crime  was  committed  at  the  time  when  it  was  committed,  because  of  liis 
presence  at  another  place  at  the  time  of  the  commission  of  the  oflFense.  This 
is  usually  called  an  alibi.  This  defense  is  liable  to  great  abuse,  growing  out 
of  the  ease  with  which  it  may  be  fabricated,  and  difficulty  with  which  such 
fabrications  can  be  detected.  It  often  happens,  in  the  recollection  of  ordi- 
nary events,  that  the  day  may  become  to  be  mistaken  for  another,  as  being 
confounded  by  the  preceding  or  following.  Thus  it  has  occurred  that  the  as- 
signment of  events,  true  in  themselves,  of  one  day,  have  been  confounded 
with  another.  The  evidence  ofifered  upon  this  subject  should  be  carefully 
compared  with  the  other  evidence  given  in  the  cause,  and  you  should  ascer- 
tain how  it  corresponds  with  the  account  which  the  accused  himself  haa 
given  of  his  whereabouts  on  that  day." 
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The  defendant,  having  been  convicted,  appealed  to  the  supreme  court, 
where  this  instruction  was  condemned,  and  the  rules  applicable  to  the  de- 
fense of  aUbi  thus  stated:  "  It  cannot  be  held  as  a  principle  of  law  that  the 
defense  of  alibi  is  liable  to  great  abuse,  growing  out  of  the  ease  with  which 
it  may  be  fabricated,  and  the  difficulty  of  detecting  the  fabrication.  This  is 
not  always  true  of  such  a  defense.  Sometimes  the  evidence  which  tends  to 
prove  an  alibi  is  open,  clear,  and  direct,  without  any  of  the  signs  of  fabrica- 
tion about  it.  Sometimes,  doubtless,  it  is  open  to  suspicion.  So  may  evi- 
dence be  which  tends  to  prove  any  other  fact.  Law  is  fixed  and  uniform;  it 
cannot  be  one  thing  in  one  case,  and  another  thing  in  another  case,  as  evi- 
dence may  be.  We  know  of  no  rule  of  law  which  attaches  a  suspicion  to 
or  fixes  a  blemish  upon  evidence  tending  to  prove  an  alibi,  any  more  than  it 
does  upon  evidence  tending  to  prove  any  other  fact.  What  creates  sus- 
picion against  or  marks  evidence  with  a  blemish  io  a  question  of  fact,  and  not 
of  law;  and  as  the  court  must  instruct  the  jury  upon  questions  of  law,  and 
not  of  fact,  we  think  the  court  erred  in  giving  the  instruction  complained 
of."  This  is  doubtless  a  correct  expression  of  the  law  upon  this  subject. 
Where  the  judge  is  forbidden  to  express  his  views  upon  questions  of  fact,  or 
regarding  the  credibility  of  witnesses,  he  is  necessarily  inhibited  from  criti- 
cising any  particular  defense  or  cause  of  action,  unless  it  be  when  proved  in- 
sufficient in  law.  Therefore,  instructions  respecting  the  defense  of  an  alibi 
cannot  be  sustained,  if  their  natural  tendency  is  to  prejudice  the  jurors 
against  it:  French  v.  State,  12  Ind.  670;  Slater  v.  State,  56  Id.  378;  Kaufman 
v.  State,  49  Id.  248;  People  v.  Kelly,  42  Hun,  295;  Walker  v.  State,  37  Tex, 
367;  Albin  v.  State,  63  Ind.  598. 

An  instruction  should  not  be  based  upon  supposed  facts  of  which  there  is 
no  evidence,  as  where  the  jury  are  told  that  if  they  believed  that  employees 
had  testified  under  a  fear  of  losing  their  employment,  such  fact  may  be  taken 
into  consideration  in  weighing  their  evidence,  there  being  nothing  in  the  tes- 
mony  to  suggest  the  presence  of  such  a  fear  in  the  minds  of  the  witnesses: 
St.  Louis  etc.  E.  B.  Co.  v.  Huggins,  20  111.  App.  639;  or  where  the  court  stated 
that  the  jury  may  take  the  fact  of  an  employee  being  around  an  employer's 
store  as  evidence  of  the  former's  willingness  to  perform  services,  when  there 
was  no  evidence  of  his  being  around  such  store:  Jones  v.  Field,  83  Ala.  445. 
Instructions  of  this  character  are  vicious,  independently  of  the  prohibitions 
now  under  consideration,  because  they  invite  the  jury  to  act  upon  evidence 
which  is  not  before  them,  and  which  may  not  exist. 

If  there  is  a  disputed  question  of  fact,  the  judge  must  not  assume  that  such 
question  has  been  settled  one  way  or  the  other  by  the  evidence.  To  do  this 
would  be  to  pass  upon  the  credibility  of  the  respective  witnesses,  and  this  is 
especially  the  province  of  the  jury;  and  any  invasion  of  it  by  the  court,  how- 
ever slight,  must  lead  to  a  new  trial  at  the  instance  of  the  party  injured: 
Finch  V.  Bevfjins,  89  Ind.  360;  Carpenter  v.  Joliet  Bank,  119  111.  352;  Shaver 
McCarthy,  lio  Pa.  St.  339;  Weybright  v.  Fleming,  40  Ohio  St.  32.  If  evidence 
has  been  received  which  is  competent  and  material,  the  court  must  never  in- 
struct the  jury  to  disregard  it:  Bressler  v.  People,  117  111.  422. 

There  are  many  circumstances  which  may  lead  the  jury  to  weigh  the  testi- 
mony of  a  certain  witness  with  caution,  or  to  disregard  it  altogether,  as  where 
the  witness  is  a  party  in  interest,  or  evinces  a  bias  or  prejudice  for  or  against 
some  of  the  parties  in  interest,  or  where  his  character  is  impeached,  his  testi- 
mony contradicted  by  a  great  number  of  witnesses,  or  from  all  the  circum- 
stances of  the  case  seems  improbable,  or  where  it  appears  to  the  satisfaction 
of  tiie  jury  that  the  witness  has  willfully  testified  falsely  relative  to  some 
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material  fact,  but  there  is  nothing  to  show  whether  the  other  parts  of  the  tes- 
timony are  true  or  false.  In  some  of  the  states  it  is  doubtful  whether  the 
court  has  a  right  to  call  attention  of  the  jury  to  the  circumstances  which 
would  seem  to  discredit  the  testimony  of  the  witnesses.  In  Kentucky  it  is 
regarded  as  improper  to  make  any  suggestion  to  the  jury  concerning  the 
credibility  of  witnesses.  In  one  instance,  where  it  appeared  that  the  jury 
had  been  told  that  they  were  the  judges  of  the  weight  of  the  testimony  and 
credibility  of  the  witnesses,  it  was  said  that  such  an  instruction  ought  never 
to  be  given,  because  it  might  be  taken  by  the  jury  "as  an  intimation  by  the 
court  that  some  of  the  witnesses  were  not  entitled  to  credit,  and  that  some  of 
the  testimony  was  without  weight":  Smith  v.  Commonwealth,  Ky.,  April, 
1888.  The  jury  may,  doubtless,  in  determining  the  effect  which  they  will 
award  to  the  evidence  of  a  witness,  consider  his  interest  in  the  result  of  the 
litigation;  and  perhaps  the  court  may  and  ought  to  tell  them  that  they  may 
do  so.  Any  instruction  on  this  subject,  however,  must  le  very  cautiously 
drawn,  and  kept  free  from  any  suggestion  that,  as  a  matter  of  law,  less  force 
is  to  be  given  to  the  evidence  of  an  interested  witness  than  of  one  who  is  dis- 
interested: Woollen  V.  Whitacre,  91  Ind.  502.  Therefore,  the  following  in- 
structions have  been  adjudged  erroneous:  "The  weight  which  you  give  the 
testimony  of  a  witness  depends  upon  the  interest  which  such  witness  may 
have  in  the  result  of  your  verdict.  You  therefore  give  such  effect  and 
force  to  the  testimony  of  the  plaintifiF  and  defendant  as  you  think  would  be 
proper  in  view  of  what  may  be  at  stake  to  the  plaintiff  and  to  the  defend- 
ant":  Dodd  V.  Moore,  91  Id.  525.  "The  evidence  of  parties  to  the  action, 
and  those  related  to  them,  as  their  sons  and  daughters,  is  not  entitled  to  as 
much  weight  as  the  evidence  of  disinterested  witnesses  ":  Nelson  v.  Vorce,  55 
Id.  458. 

Though  a  witness  has  willfully  sworn  falsely  respecting  some  material  fact, 
the  court  should  not  instruct  the  jury  that  they  must  disregard  his  statements 
concerning  a  different  fact:  Frierson  v.  Qalhraith,  12  Lea,  129;  but  the  jury 
may  be  instructed  that  if  they  believe  a  witness  willfully  testified  falsely  in 
respect  to  any  material  fact,  they  may,  if  they  think  proper,  reject  his  entire 
testimony:  State  v.  Hicham,  95  Mo.  322;  6  Am.  St.  Rep.  54;  Evens  v.  St. 
Louis,  Iron  Mountain  etc.  R'y  Co.,  16  Mo.  App.  522;  Fath  v.  Hake,  16  Id. 
537;  Barney  v.  Dudley,  40  Kan.  247;  Freeman  v.  Easly,  117  111.  317.  If 
the  instruction  omits  the  word  "willfully"  in  connection  with  the  word 
"falsely,"  it  is  erroneous,  except  in  California,  where  the  omission  of  this 
word  is  sanctioned  by  the  Code  of  Civil  Procedure:  People  v.  Treadwell,  69 
Cal.  226.  The  rule  in  this  state,  as  prescribed  by  the  code,  differs  from  that 
in  other  states  in  this  further  respect,  that  in  California  the  jury  must  be  told 
that  a  witness  false  in  one  part  of  his  testimony  is  to  be  distrusted  in  others, 
while  in  other  states  they  should  be  instructed  that  a  witness  willfully  false 
in  one  part  of  his  testimony  may  be  distrusted  in  other  parts:  WhUe  v.  Disher, 
67  Id.  402. 

The  testimony  of  one  of  the  parties  may  be  spoken  of  as  uncorroborated; 
and  where  one  witness  is  contradicted  by  three,  the  jury  may  be  told  that 
if  all  the  witnesses  are  of  equal  credibility,  the  party  in  whose  favor  the  three 
testified  has  shown  by  a  fair  preponderance  of  proof  that  the  facts  are  as  they 
have  stated:  Lillibridge  v.  Barber,  55  Conn.  366.  If  one  of  the  parties  has  at- 
tempted to  impeach  a  witness,  the  jury  may  be  told  that  they  should  not  dis- 
regard his  testimony,  if  he  has  given  a  fair,  honest,  and  candid  statement: 
McCasland  v.  Kimherlin,  100  Ind.  121.  The  jury  may  be  instructed  to  disre- 
gard the  testimony  of  experts,  if  they  deem  it  unreasonable:  St.  Louis  v. 
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Rankin,  95  Mo.  189;  bnt  they  should  not  be  informed  that  such  evidence 
should  be  received  and  weighed  with  great  caution:  Atchison  etc.  B.  R.  Co.  r. 
Thul,  .32  Kail.  '255;  49  Am.  Rep.  484;  nor  that  direct  evidence  of  the  fact  of 
the  execution  of  a  writing  is  entitled  to  greater  weight  than  the  opinion  of 
experts  as  to  the  genuineness  of  a  signature:  Buxley  v.  Burton,  92  N.  C.  479. 

In  Illinois  and  Indiana,  it  is  improper  to  instruct  the  jury  regarding  the 
weight  to  be  given  to  oral  admissions  testified  to  have  been  made  by  one  of 
tlie  parties,  or  to  caution  the  jury  that  admissions  are  liable  to  be  misunder- 
stood or  incorrectly  remembered  or  repeated:  Lewis  v.  Chrintie,  99  Ind.  377; 
Zenoe  v.  Johnson,  107  Id.  69;  Wickersham  v.  Beers,  20  111.  App.  243.  In 
Wisconsin,  on  the  other  hand,  the  court  may  properly  tell  the  jury  "  that 
all  admissions  made  to  third  and  disinterested  parties  are  the  weakest  kind 
of  evidence  that  can  be  produced":  Haven  v.  Markstrum,  67  Wi.s.  493;  Nash 
V.  Boxie,  59  Id.  884, 

Where  there  is  any  conflict  between  witnesses,  the  jury  must  be  left  free 
to  decide  which  they  will  believe;  and  this  freedom  does  not  consist  in  their 
being  permitted  to  disagree  with  the  court.  They  must  not  know  what  the 
court's  views  are  upon  the  subject.  Any  instruction  which,  in  effect,  charges 
upon  the  weight  of  the  evidence  or  the  credibility  of  witnesses  is  highly  im- 
proper: Lampe  v.  Kennedy,  60  Wis.  110.  The  amount  of  credit  to  be  given 
a  witness  is  wholly  a  question  for  the  jury:  MecheJJce  v.  Bramer,  59  Id.  57. 
Hence  it  is  error  for  the  court  to  instruct  the  jury  that  "  the  law  presumes 
that  a  witness,  in  his  statement  under  oath,  spoke  the  truth  ":  Stix  v.  Keath, 
85  Ala.  465;  or  that  certain  coucurring  badges  of  fraud,  which  are  specifi- 
cally enumerated,  taken  together,  raise  a  violent  presumption  of  a  secret 
trust:  Shealy  v.  Edwards,  75  Id.  411;  or  that  "the  opinion  of  witnesses 
whose  attention  has  been  particularly  called  to  an  alleged  insane  person, 
who  were  familiarly  acquainted  with  him  and  the  operations  of  his  mind,  is 
ordinarily  entitled  to  greater  weight  than  that  of  witnesses  of  equal  capacity 
whose  opportunities  of  forming  an  opinion  were  more  limited  ":  Fulvnder  v. 
Ingels,  87  lad.  414.  So,  also,  it  is  erroneous  for  the  court,  after  referring  to 
certain  statements  in  the  evidence  of  the  defendant,  to  charge  the  jury  that 
they  may  disregard  such  statements,  if  they  "find,  from  evidence  or  acts 
or  conduct  of  the  defendant,  that  his  actions  speak  louder  than  the  words 
thus  testified  to  by  him":  Wilkinson  v.  Searcy,  76  Ala.  176.  If  the  court 
instructs  the  jury  on  the  weight  of  evidence,  the  error  is  not  rendered 
innocuous  by  supplementing  it  by  the  statement,  "  The  jury  are  the  exclu- 
sive judges  of  the  weight  of  the  evidence  ":  Shorb  v.  Kinzie,  100  Ind.  429. 
As,  however,  in  ruling  upon  the  admissibility  of  evidence,  and  controlling 
the  cross-examination  of  witnesses,  the  judge  must  necessarily  make  allu- 
sions to  the  testimony  already  received,  any  evil  effect  which  might  possibly 
result  therefrom  will  be  regarded,  in  the  appellate  court,  as  having  been 
obviated  if  the  jurors  are  told  that  they  are  the  judges  of  the  weight  of  the 
evidence  and  of  the  credibility  of  the  witnesses.  "Owing  to  the  regard 
which  is  paid  by  jurors  to  the  opinion  of  the  judge,  he  should  use  great  cau- 
tion in  expressing  his  opinion  on  any  question  which  it  is  the  province  of  tlie 
jury  to  determine.  But  every  unguarded  expression  of  the  judge,  in  stating 
reasons  to  counsel  for  his  rulings,  cannot  be  treated  as  a  ground  for  grant- 
ing a  new  trial.  To  do  so  would  be  to  greatly  embarrass  the  administration 
of  justice":  Birmingham  F.  I.  Co.  v.  Pulver,  126  IlL  329;  9  Am.  St.  Rep. 
598. 

The  rule  that  the  jury  are  the  sole  judges  of  the  credibility  of  witnesses, 
knd  that  the  court  must  not  seek  or  influence  their  judgment  in  this  respect, 
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is  often  nnconscionaly  violated  in  instmctiona  which  asantne  certain  facts  to 
be  established  or  disproved,  when  so  to  do  is  to  assume  that  some  witness  is 
to  be  believed  or  disbelieved.  Remarks  of  the  court,  made  in  the  presence 
of  the  jury  during  the  progress  of  the  case,  may  also,  either  intentioually  or 
unintentionally,  infringe  the  rule,  and  entitle  the  losing  party  to  have  a 
verdict  to  which  they  may  have  contributed  set  aside.  At  no  time  should 
the  court,  in  the  presence  of  the  jury,  make  any  remark  which  may  tend  to 
enhance  or  diminish  the  importance  of  any  witness  or  any  item  of  evidence. 
The  character,  or  culture,  or  official  or  social  position  of  the  witness  should 
not  be  referred  to;  and  if  any  reference  is  made  to  it  which  may  have  influ- 
enced the  jury,  the  verdict  wUl  be  vacated:  McMinn  v.  Wheelan,  27  Cal. 
300;  C^-utchfield  v.  Richmond,  76  N.  0.  320;  Commonwealth  v.  Barry,  9  Allen, 
276.  In  the  case  last  referred  to,  all  of  the  witnesses  were  policemen.  The 
defendant's  counsel  having,  in  his  argument  to  the  jury,  commented  with 
some  severity  upon  their  testimony,  as  the  testimony  of  policemen,  the 
judge,  in  his  charge,  told  the  jury  "  that  the  same  rules  were  applicable  to 
policemen  as  to  all  other  witnesses  in  determining  the  credit  to  be  given  to 
their  testimony;  that  in  very  many  cases  which  had  been  tried  at  the  pres- 
ent term  of  the  court,  policemen  had  been  the  principal  witnesses,  and  he 
thought  that  the  jury  would  agree  with  him  in  his  opinion  that,  in  all  cases, 
they  had  manifestly  great  intelligence,  and  testified  with  apparent  candor 
and  impartiality."  This  charge  was  condemned  on  appeal,  among  other 
reasons,  upon  the  ground  that  it  was  an  invasion  of  the  province  of  the 
jury,  in  indicating  to  them  the  credit  to  be  given  to  testimony  of  certain 
witnesses. 

It  is  also  improper  for  a  judge  to  discuss  evidence  either  sneeringly  or  in  a 
manner  otherwise  tending  to  discredit  it,  as  where,  after  evidence  had  been 
given  of  the  finding  of  monuments  of  an  old  survey,  he  said,  "It  is  not  to  be 
expected  that  the  monumenbs  thus  made  on  the  ground  are  now  to  be  found  ": 
Gross  V.  Tyrone  Min.  and  Mfg.  Co.,  121  Pa.  St.  387;  or  where,  after  evidence 
had  been  given  of  the  making  of  a  memorandum  at  the  time  of  the  transac- 
tion, from  which  the  witness  purported  to  testify,  the  judge  spoke  in  a  man- 
ner from  which  the  jury  might  well  infer  that  he  doubted  the  making  of  the 
memorandum  at  the  time  testified  to  by  the  witness:  Valley  Lumber  Co.  v. 
Smith,  71  Wis.  304;  5  Am.  St.  Rep.  216.  If  a  witness  is  entirely  unim- 
peached  and  uncontradicted,  and  his  testimony  is  not  discredited  by  any- 
thing in  the  case,  it  may  be  proper  for  the  court  to  instruct  the  jury  that 
they  should  accept  the  testimony  of  such  witness.  Such  an  instruction  is  no 
more  than  telling  the  jury  that  they  must  find  according  to  the  uncontra- 
dicted evidence,  unless  such  evidence  was  discredited  in  some  way:  Engmann 
V.  Immel,  59  Wis.  249.  It  is  evident,  however,  that  such  an  instruction  can 
only  be  given  when  there  is  no  circumstance  whatever  that  the  jury  ought  to 
consider  in  estimating  the  credibility  of  the  witness,  other  than  that  of  his 
being  unimpeached  and  uncontradicted.  In  State  v.  Mallwood,  75  N.  C.  104, 
the  judge  instructed  the  jury  "that  they  were  bound  to  believe  a  witness, 
unless  he  was  impeached  either  by  the  testimony  of  another  witness  or  by 
some  one  fact  or  circumstances  in  the  case."  This  instruction  was  considered 
erroneous  and  misleading  in  the  case  in  which  it  was  given,  "  because  there 
were  circumstances  which  the  jury  should  have  considered  in  estimating  the 
credit  to  be  given  to  the  witness,  and  which,  so  far  as  appears,  were  not  pre- 
sented to  the  jury  in  that  light,  so  as  to  explain  or  qualify  the  expression 
complained  of."  In  a  criminal  prosecution  the  judge  employed  this  language: 
"Now,  do  you  believe  the  witnesses?  It  is  not  a  question  as  to  their  veracity. 
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I  hare  heard  no  evidence  against  their  veracity,  but  counsel  argues  that  they 
are  mistaken."  This  was  held  not  to  be  error,  there  being  in  fact  no  efifort  to 
impeach  the  witnesses.  But  in  the  same  case,  there  being  a  conflict  between 
the  testimony  of  the  accused  and  that  of  an  unimpeached  witness,  the  court 
told  the  jury  that  the  unimpeached  witness  having  testified  to  a  material 
fact,  it  was  not  probable  that  he  was  mistaken,  and  that  if  defendant  had 
willfully  misstated  that  one  fact,  it  would  be  safe  to  conclude  that  he  would 
make  other  false  statements,  it  was  held  that  this  was  an  invasion  of  the 
province  of  the  jury,  and  entitled  the  defendant  to  a  new  trial:  StaU  v.  Jacob, 
30  S.  0.  131;  post,  p.  897. 


DuGGBR  V.  Wright. 

[51  Abkansas,  232.] 

Sttbbtiks.  —  Whbbb  thbrb  arb  Two  Sbts  of  Surbtibs  of  an  Executor 
OB  Administrator  upon  bonds  given  at  different  times,  both  seta  are 
answerable  for  breaches  committed  prior  to  the  execution  of  the  second 
bond. 

Contribution  ahonq  Suretibs.  — Where  there  are  two  or  more  sureties  for 
the  same  principal  debtor  and  for  the  same  obligation,  whether  by  the 
same  or  different  instruments,  they  are  co-sureties,  and  as  between  them- 
selves are  under  obligation  to  equalize  their  common  burden. 

4DMINISTRAT0R,    HsiRS   AS   SURETIES    OF.  —  If   HeIRS    OR  DISTRIBUTEES   ARB 

ALSO  Sureties  on  the  Bond  of  Executors  or  Administrators,  and 
they  bring  an  action  against  other  sureties  of  the  same  executors  or  ad- 
ministrators, though  upon  a  different  bond,  the  latter  have  an  equitable 
defense  to  the  extent  of  the  amount  which  they  could  claim  by  way  of 
contribution  against  the  plaintiffs  as  their  co-sureties. 

Coleman  and  Yancey,  for  the  appellants. 

U.  M.  and  G.  B.  Rose,  for  the  appellees. 

CocKRiLL,  C.  J.  This  is  a  suit  by  some  of  the  distributees 
of  the  estate  of  John  S.  Dugger,  against  the  sureties  on  the 
bond  of  the  delinquent  executor,  to  recover  the  sum  of  $291.50 
and  interest,  as  the  value  of  property  of  the  estate  converted  by 
the  executor.  The  validity  of  the  bond  and  the  delinquency 
of  the  executor  are  not  questioned.  The  defendants,  who  are 
the  appellees  here,  were  released  from  future  liability  upon  the 
bond  by  the  probate  court,  and  new  sureties  were  supplied  in 
lieu  of  them  after  the  converted  assets  were  received  by  the 
executor.  It  is  argued  that  the  breach  of  the  bond  occurred 
after  their  release,  and  that  they  are  not  liable.  But  the  facts 
as  certified  to  us  fix  the  date  of  the  conversion  in  the  lifetime 
of  the  defendants'  liability.  The  property  was  not  accounted 
for,  nor  was  the  claim  for  it  passed  upon  in  the  adjudication 
and  allowance  of  any  of  the  executor's  accounts,  in  such  a 
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manner  as  to  preclude  the  probate  court  from  eventually- 
charging  him  with  it,  and  requiring  a  distribution,  as  it  did, 
of  the  full  amount  due  to  the  distributees.  The  right  of  re- 
covery is  therefore  plain.  But  there  is  an  obstacle  in  the 
way  of  a  full  recovery.  Three  of  the  distributees,  who  are 
plaintiffs  in  this  cause,  became  sureties  on  the  bond  at  the 
time  the  defendants  were  released.  They  signed  the  old 
bond  upon  which  the  defendants  were  sureties,  and  the  con- 
ditions of  their  undertaking  were,  of  course,  identical  with 
those  the  defendants  had  assumed.  The  conversion  had 
taken  place  when  they  signed,  and  the  liability  of  the  de- 
fendants, who  were  the  former  sureties,  had  become  fixed.  It 
required  only  the  order  of  the  probate  court  to  authorize  suit 
against  them.  But  the  breach  was  a  continuing  one,  because 
it  was  still  the  executor's  duty  to  account  to  the  probate  court 
for  the  proceeds  of  the  property;  and  when  he  failed  to  comply 
■with  the  order  of  the  court  directing  him  to  pay  over  the 
amount  with  which  he  had  been  charged  on  that  account,  the 
new  sureties  became  liable  by  the  terms  of  their  undertaking 
to  make  good  his  default.  There  are  no  terms  in  the  office  of 
executor  or  administrator,  and  the  principle  which  is  properly 
invoked  in  the  case  of  a  public  officer  who  executes  a  bond  for 
the  faithful  discharge  of  the  duties  of  his  office  for  the  term 
upon  which  he  is  about  to  enter  is  not  applicable.  The  new 
bond,  or  the  obligation  of  the  new  sureties,  relates  back,  and 
the  two  sets  of  sureties  are  jointly  liable  to  the  distributees 
and  others  for  whose  benefit  they  have  contracted,  for  breaches 
committed  prior  to  the  second  execution:  Schouler  on  Execu 
tors,  sec.  148;  Beard  v.  Roth,  35  Fed.  Rep.  397;  Scofield  v 
Churchill,  72  N.  Y.  565;  Chonte  v.  Arrington,  116  Mass.  552 
Dawes  v.  Edes,  13  Id.  177;  Commonwealth  v.  Gould,  118  Id 
300;  Pinkstaff  v.  State,  59  111.  148;  State  y.  Berning,  74  Mo.  87 
Morris  v.  Morris,  9  Heisk.  814;  Powell  v.  Powell,  48  Cal.  234 
Field  V.  Pelot,  1  McMull.  Eq.  369. 

But  where  there  are  two  or  more  sureties  for  the  same  prin- 
cipal debtor,  and  for  the  same  obligation,  whether  on  the 
same  or  on  different  instruments,  they  are  co-sureties,  and  as 
between  themselves  are  under  the  obligation  to  equalize  their 
common  burden:  Schouler  on  Executors,  supra;  3  Ponieroy's 
Eq.  Jur.,  sec.  1418;  Powell  v.  Powell,  supra;  State  v.  Berning, 
supra.  The  case  is  readily  distinguished  from  the  class  to 
which  Chrisman  v.  Jones,  34  Ark.  73,  belongs:  See  Bering  v. 
Earl  of  Winchelsea,  1  Lead.  Cas.  Eq.,  pt.  1,  pp.  155  et  seq.    If 
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the  defendants,  then,  are  forced  to  pay  the  deficiency  sued  for, 
they  will  be  entitled  to  contribution  against  the  new  sureties. 
But  the  new  sureties  are  distributees,  and  are  all  plaintiffs  in 
this  suit.  The  defendants'  answer,  which  sets  forth  all  the 
facts,  presents  an  equitable  defense  to  the  extent  of  the  amount 
they  could  claim  by  way  of  contribution  against  their  co-sure- 
ties, who  are  plaintiffs.  For  the  excess  over  that  sura,  the 
plaintiff  co-sureties  are  entitled  to  recover  as  distributees. 
Narcissa  Davis,  who  is  one  of  the  distributees,  and  a  plaintiff 
and  appellant  here,  is  not  a  surety  on  the  bond,  and  is  entitled 
tr  her  full  distributive  share  of  the  sum  sued  for. 

The  judgment  will  be  reversed,  and  a  judgment  entered 
here  in  accordance  with  this  opinion. 


Right  of  On«  SaRXTT  to  Enforcb  Coktributiow  kbom  Another,  and 
the  remedies  for  its  enforcemeat:  Extended  note  to  Oroaa  v.  Dams,  10  Am. 
St.  Rep.  639-647;  WoleoU  v.  Hagerman,  50  N.  J.  L.  289;  TUcomb  v.  McAUu- 
ter,  81  Me.  399;  Block  v.  Estea,  92  Mo.  318;  Mason  v.  Pierron,  69  Wis.  585. 


Shepherd  v,  Jerniqan. 

[61  Akkansas,  275.J 

CoMVKTANCic  BY  Co-TINANT.  —  If  Several  pieces  of  land  are  held  in  common 
by  the  same  persons,  either  may  convey  his  interest  in  each  parcel. 

CoMVBTANCK  BY  Co-TKNANT  OF  A  TowN  LoT.  —  If  co-tenants  of  a  single  tract 
of  land  by  agreement  lay  it  off  into  town  lots,  each  may  thereafter  con- 
vey his  interest  in  any  of  such  lands. 

BKTTERMBNT3  —  RlOHT  OF  OCCUPYING  CO-TBNANTS  TO  VaLTH  OF  ImPROVE- 
HBNTS.  —  One  who  improves  land  in  good  faith  in  the  belief  that  he  is 
the  owner  thereof  in  severalty  is  entitled  to  payment  for  such  improve- 
ments by  the  terms  of  the  betterment  act;  and  his  co-tenant  will  not  be 
permitted  to  recover  a  moiety  of  such  land,  except  upon  condition  of 
paying  his  share  of  the  improvements,  although  the  person  making  the 
improvements  had  constructive  notice  of  the  plaintifif  's  title. 

Crump  and  Watkina,  for  the  appellant. 

The  appellee  in  person. 

CocKRiLL,  C.  J.  This  is  an  action  of  ejectment.  The  plain- 
tiff and  defendant  were  each  the  grantee  of  different  tenants 
in  common  of  the  town  lot  in  controversy,  though  the  title 
deed  of  each  purported  to  convey  the  entire  estate.  The  lot 
was  a  part  of  an  eighty-acre  tract  which  had  been  patented  to 
one  Evans,  who  sold  an  undivided  interest  in  it  to  D.  B.  Jer- 
nigan.     It  was  then  laid  off  into  town  lots  by  Evans  and  D. 
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B.  Jernigan,  when  the  latter  conveyed  his  interest  in  the  lot 
in  suit  by  deed,  as  mentioned  above,  to  the  plaintiff,  J.  M. 
Jernigan,  who  is  the  appellee  here.  The  Eureka  Improve- 
ment Company  afterwards  obtained  a  conveyance  from  D.  B. 
Jernigan  and  the  other  grantees  of  Evans  to  the  entire  inter- 
est in  the^  eighty  acres.  The  defendant,  Shepherd,  is  the  grantee 
of  the  Eureka  Improvement  Company.  The  plaintiflf's  deed 
was  recorded  when  D.  B.  Jernigan  made  the  second  transfer. 
The  cause  was  submitted  to  the  court  without  a  jury.  The 
defendant  asked  the  court  to  declare  the  deed  of  D.  B.  Jerni- 
gan to  the  plaintiff  of  no  effect,  upon  the  ground  that  it  was 
an  attempt  by  one  tenant  to  convey  a  part  of  a  larger  tract 
owned  in  common  by  him  and  others,  but  the  court  refused 
the  request,  and  ruled  that  the  common  estate  having  been 
divided  into  lots  by  the  consent  of  the  owners,  a  conveyance 
by  one  tenant  of  any  lot  carried  the  title  to  his  interest  therein. 

The  evidence  tended  to  show  that  the  defendant  had  entered 
into  possession  and  made  valuable  improvements  upon  the 
land,  under  the  belief  that  he  was  the  sole  owner,  but  the 
court  refused  to  allow  him  the  benefit  of  the  betterment  act, 
upon  the  ground  that  the  plaintiff's  deed  was  of  record  when 
the  defendant's  grantor  obtained  its  title.  These  two  propo- 
sitions present  the  questions  raised  by  the  appeal.  The  judg- 
ment was  for  the  plaintiff  for  an  undivided  one  fifth  of  the  lot. 

Whether  one  tenant  in  common  can  convey  his  share  of  a 
specific  portion  of  a  larger  joint  estate  is  a  question  upon 
which  the  authorities  are  not  harmonious:  See  Freeman  on 
Cotenancy,  sees.  199  et  seq.;  3  Washburn  on  Real  Property, 
*565,  sec.  25  a;  1  Id.  *417;  Tiedeman  on  Real  Property,  sec. 
258. 

But  where  several  parcels  of  land  are  held  in  common  by 
the  same  parties,  the  rule  is  that  either  may  convey  his  inter- 
est in  a  separate  parcel.  This  is  true  even  in  jurisdictions 
which  deny  the  right  of  the  tenant  to  make  a  valid  convey- 
ance to  a  several  part  of  a  larger  joint  estate.  And  where 
the  subject  of  the  tenancy  is  a  single  tract  of  land,  the  co- 
tenants  may,  by  agreement,  convert  it  into  several  smaller 
tracts,  as  by  laying  it  off  into  town  lots,  and  so  become  co- 
tenants  of  each  lot;  and  each  is  thereafter  capable  of  convey- 
ing his  interest  in  any  of  tlie  several  parcels:  Freeman  on 
Cotenancy,  sec.  208.  The  authorities  are  reviewed,  the  ques- 
tion ably  presented,  and  the  conclusion  we  have  stated 
reached  in  the  case  of  Butler  v.  Boys,  25  Mich.  54;  12  Am. 
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Rep.  218;  see  also  Primm  v.  Walker,  38  Mo.  99;  Barnhart  v. 
Campbell,  50  Id.  597;  Markoe  v.  Wakeman,  107  111.  262;  Green 
V.  Arnold,  11  R.  I.  364;  23  Am.  Rep.  466. 

The  objection  urged  to  the  legality  of  the  conveyance  in  this 
class  of  cases  is,  that  it  impairs  the  right  of  the  other  co-ten- 
ant in  respect  to  partition;  that  instead  of  giving  him  his 
share  in  one  parcel,  as  he  might  have  if  there  had  been  no 
conveyance  by  his  co-tenant,  it  may  require  him  to  take  it  in 
many  distinct  parcels.  No  question  of  partition  arises  in  this 
cause;  and  whether  partition  would  be  directed  in  favor  of  the 
tenant  whose  interest  remains  intact  without  reference  to  his 
co-tenant's  conveyances,  or  whether  those  conveyances  are  in 
contemplation  of  law  no  prejudice  to  the  co-tenant,  are  ques- 
tions not  germane  to  our  inquiry:  See  authorities  supra;  and 
Stark  V.  Barrett,  15  Cal.  361;  Gates  v.  Salmon,  35  Id.  588;  95 
Am.  Dec.  139;  Sutter  v.  San  Francisco,  36  Id.  116;  Rohinett  v. 
Preston's  Heirs,  2  Rob.  (Va.)  278. 

If  the  plaintiff's  grantor,  who  was  co-tenant  of  the  en- 
tire tract,  had  been  excluded  from  the  participation  in  the 
possession  of  the  particular  parcel  in  suit,  he  might  have 
maintained  his  action  of  ejectment  for  that  parcel  alone.  But 
as  to  the  possession  of  that  parcel,  the  plaintiff's  attitude  is 
as  good  as  his  grantor's,  and  it  is  no  prejudice  to  the  defend- 
ant to  permit  the  grantee  of  his  co-tenant  to  enjoy  the  fruits 
of  a  parcel  of  the  undivided  property. 

If,  however,  the  defendant  has  improved  the  land  in  good 
faith,  under  the  belief  that  he  was  the  sole  owner,  he  is  enti- 
tled to  pay  for  his  improvements  by  the  terms  of  the  better- 
ment act.  Constructive  notice  of  title,  such  as  is  implied 
from  the  registry  of  a  deed,  is  not  in  itself  sufficient  to  pre- 
clude an  occupant  from  its  benefits:  Beard  v.  Dansby,  48  Ark. 
186.  The  plaintiff  must,  therefore,  pay  one  fifth  of  the  value 
of  the  improvements  before  he  can  be  let  into  possession  of 
the  undivided  interest  to  that  extent.  The  judgment  refusing 
to  allow  the  defendant  for  improvements  is  reversed,  and  the 
cause  will  be  remanded  for  further  proceedings  in  that  re- 
gard. The  judgment  of  recovery  is  afiirraed,  but  shall  not  be 
executed  until  the  further  order  of  the  Carroll  circuit  court. 


Co-TENANCT.  — A  tenant  in  common  may  sell  and  convey  hia  undivided  in- 
terest: Butler  V.  Roys,  25  Mich.  53;  12  Am.  Rep.  218;  Green  v.  Arnold,  11 
R.  I.  364;  23  Am.  Rep.  466;  Brown  v.  Wellington,  106  Mass.  318;  8  Am.  Rep. 
330;  Campau  v.  Ood/rey,  18  Mich.  27;  100  Am.  Deo.  133,  and  note;  Page  v. 
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Branch,  97  K  C.  97;  2  Am.  St.  Rep.  281.  But  a  tenant  in  common  cannot 
Bell  the  whole  common  property  without  the  authority  of  his  co- tenants: 
Sima  y.  Dame,  113  Ind.  127. 

Bettbbments — Improvements  in  Good  Faith. — The  right  of  a  pur- 
chaser to  recover  his  improvements  in  an  action  by  his  vendor  to  rescind  the 
contract  of  sale  is  not  governed  by  the  statutes  with  respect  to  actions  of 
trespass  to  try  title:  Eberling  v.  Verdn,  72  Tex.  339.  A  plea  by  the  defend- 
ant in  trespass  to  try  title,  claiming  compensation  for  improvements  made  in 
good  faith,  alleging  that  the  land  was  sold  for  taxes  in  18—,  and  that  the 
sale  was  made  in  1878,  under  which  defendant  claimed,  must  be  stricken  out 
on  special  exception:  Oul/etc.  B'y  Co.  v.  Poindexter,  70  Id.  98.  A  defendant 
who  claims  compensation  for  improvements  made  by  him  upon  the  real  estate 
Bued  for  must  show  that  his  possession  was  in  good  faith:  Brown  v.  Bedinger, 
72  Id.  247;  Holstein  v.  Adams,  72  Id.  486;  and  he  must  not  only  believe  that 
he  has  a  superior  title,  but  there  must  be  reasonable  grounds  for  such  belief: 
Johnson  v.  Schumacher,  72  Id.  334.  So  an  imperfect  deed  may  be  the  valid 
basis  for  a  claim  for  improvements,  when  made  by  a  possessor  in  good  faith, 
under  such  deed:  Coker  v.  Roberts,  71  Id.  597;  but  one  claiming  improve- 
ments must  have  been  in  possession  under  at  least  a  color  of  title:  McClellan 
v.  Omodt,  37  Minn.  157;  BarreU  v.  Stradl,  73  Wis.  385;  9  Am.  St.  Rep.  795, 
and  cases  cited  in  note  805,  806.  One  in  possession  under  a  deed  giving  him 
a  remainder  in  fee  upou  condition  that  he  supports  the  life  tenant  does  not 
hold  the  premises  "  under  a  supposed  legal  title  "  within  the  statute  respect- 
ing betterments:  Walker  v.  Walker,  64  N.  H.  55;  nor  does  the  statute  apply 
to  a  case  where  a  co-tenant,  being  also  a  life-tenant  of  the  entire  premises^ 
and  keeping  his  co-tenant  out  of  possession,  is  sued  by  the  latter:  Curtis  v. 
Fowler,  66  Mich.  696;  but  the  owner  of  an  undivided  interest  in  land  who 
occupies  the  whole  estate  in  good  faith,  under  claim  and  color  of  title,  and 
has  made  permanent  and  valuable  improvements  thereon,  is  accountable  only 
for  the  fair  rental  value  of  the  property  as  it  was  when  he  went  into  posses- 
sion: Carver  v.  Fennimore,  116  Ind.  236.  A  person  who  claims  under  a  deed 
which  gives  him  the  means  of  knowing  the  limits  of  the  land  conveyed  by 
it  is  not  a  possessor  ia  good  faith  when  asking  for  improvements  made  by 
him  on  realty  without  the  limits  of  his  deed:  Smith  v.  Navasota  City,  72  Tex. 
422.  One  may  be  entitled  to  permanent  and  necessary  improvements  upon 
realty  when  under  a  similar  state  of  affairs  he  would  not  be  entitled  to  com- 
pensatiou  for  temporary  and  movable  improvements:  Hale  v.  Young,  24  Neb. 
465.  It  may  be  permissible  for  the  court  to  ascertain  and  allow  compensa- 
tion for  improvements,  even  though  no  claim  is  made  for  improvements  by 
the  one  entitled  thereto:  Moore  v.  Ligon,  .SO  W.  Va.  147.  Compare  Holstein 
V.  Adams,  72  Tex.  486;  Ogden  v.  Ball,  40  Minn.  94. 

Where  compensation  for  improvements  made  in  gQod  faith  are  asked  for, 
defendant  may  prove  that  he  never  heard  of  the  plaintiff,  that  plaintiff  had 
not  paid  the  taxes'upon  the  land,  and  that  defendant  had  paid  them:  Polk  v. 
Chaiaon,  72  Tex.  501.  In  ascertaining  the  enhancement  of  the  value  of  land 
by  reason  of  certain  improvements,  testimony  of  witnesses  as  to  the  mere 
value  of  the  improvements,  without  reference  to  the  enhanced  value  accruing 
to  the  land  thereby,  should  be  disregarded:  Fisher  v.  Edington,  85  Tenn.  23. 
As  to  the  burden  of  proof  in  a  case  where  a  plaintiff  in  ejectment  replies  to 
defendant's  answer,  and  in  his  reply  sets  up  a  claim  for  improvements  under 
the  occupying  claimant's  act,  see  Mueller  v.  Jackson,  39  Minn.  431. 

There  must  have  been  a  judgment  for  the  plaintiff  in  an  ejectment  suit  be- 
fore the  proceedings  can  be  instituted  by  the  defendant  under  the  "act  for 
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the  relief  of  the  occupying  claimant":  Asia  v.  Hiser,  22  Fla.  378;  bot  in 
Wiaconsin  it  has  been  held  that  where  claim  for  improvements  is  made  by  a 
defendant  in  ejectment,  whether  set  up  as  a  counterclaim  or  made  after  rer* 
diet  and  before  judgment,  he  is  entitled  to  have  the  issue  tried  by  a  jury 
before  judgment:  Fowler  r.  Schcifer,  69  Wis.  23. 
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Damaoks.  —  If  AK  ArrACHHEirr  is  Maliciously  Sued  out,  the  defendant 
cannot  recover  damages  therefor,  unless  he  has  suffered  some  injury 
therefrom. 

Thk  Damaoes  Which  hat  bb  Recovered  for  a  Malicious  Attachment 
must  be  restricted  to  injury  done  by  the  writ,  without  regard  to  what  it 
may  have,  by  its  example,  induced  another  creditor  to  do.  Hence  the 
defendant  cannot  recover  for  a  malicious  attachment  because  it  occa- 
sions some  of  his  judgment  creditors  to  issue  executions  on  their  judg- 
ments,  and  to  seize  and  sell  his  property  thereunder,  as  they  have  the 
right  to  do. 

Levy  of  Attachment  on  the  Defendant's  Books  of  Account  is  a  Levy 
ONLY  ON  the  Materials  of  which  they  are  composed,  and  not  upon  the 
credits  or  accounts  therein  set  forth. 

Damages  Recoverable  for  Malicious  Attachment  do  not  Include  Ex- 
penses incurred  by  the  defendant  in  prosecuting  an  action  to  recover 
such  damages. 

U.  M.  and  O.  B.  Rose,  and  0.  P.  Lyles,  for  the  appellants. 

E.  F.  Adams  and  H.  M.  McVeigh,  for  the  appellee. 

CocKRiLL,  C.  J.  Goodbar  &  Co.  sued  out  an  attachment 
against  Lindsley  in  an  action  at  law,  but  failing  to  sustain 
their  cause  in  that  behalf,  damages  were  assessed  in  the  same 
proceeding,  as  authorized  by  the  statute,  against  them  and 
their  sureties  in  the  attachment  bond  for  the  wrongful  issue 
of  the  attachment.  The  question  presented  by  the  appeal  is, 
Does  the  evidence  sustain  the  assessment  of  damages? 

The  attachment  went  into  the  hands  of  the  sheriff  simul- 
taneously with  two  executions  which  had  been  issued  upon 
judgments  recovered  by  other  creditors  against  the  attachment 
defendant.  The  three  writs  were  levied  together  upon  a  stock 
of  merchandise  and  some  live-stock,  the  defendant's  books  of 
account,  and  some  ungathered  cotton  in  the  field.  The  mer- 
chandise and  live-stock  were  sold  under  the  execution,  but 
failed  to  bring  enough  to  pay  them  off.  The  defendant  in  the 
attachment  testified  in  a  general  way  that  they  were  sold  un- 
der the  attachment,  but  that  was  merely  a  matter  of  opinion 
on  his  part,  and  was  obviously  an  incorrect  statement;  for  the 
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sheriff  who  held  the  order  of  attachment  was  not  authorized 
by  it  to  do  more  than  perfect  a  levy  upon  the  property,  and 
the  record  shows  that  the  order  was  returned  and  filed  in  the 
clerk's  office  by  the  sheriff  before  the  sale;  and  it  fails  to  show 
any  further  action  under  it  by  the  officer,  who  specifically 
testified  that  the  sale  was  made  under  the  executions  only. 

1.  It  is  argued  that  the  attachment  was  maliciously  sued 
out,  and  that  the  defendant  may  recover  on  that  score.  But 
the  recovery  in  proceedings  of  this  nature  is  confined  strictly 
to  compensatory  damages,  and  cannot  go  beyond:  Holliday  v. 
Cohen,  34  Ark.  710  et  seq.;  Patton  v.  Garrett,  37  Id.  612,  613; 
Boatwright  v.  Stewart,  37  Id.  619-621. 

2.  But  it  is  urged  that  the  proof  shows  that  the  issue  of  the 
attachment  precipitated  the  levy  of  the  executions;  that  those 
writs  would  not  have  issued  at  all  if  the  plaintiff's  wrongful 
process  had  not  been  sued  out;  that  it  was  the  cause  of  the 
injury,  and  that  the  verdict  is,  therefore,  justified.  But  the 
recovery  against  the  Goodbars  and  their  sureties  must  be 
based  on  the  injury  that  was  done  by  their  writ,  without  re- 
gard to  what  another  creditor  may  have  been  induced  by 
their  example  to  do.  If  another  person,  acting  without  privity 
or  concert  with  them,  has  been  guilty  of  an  injurious  act,  he, 
and  not  they,  is  responsible  therefor;  for  the  two  are  inde- 
pendent actors.  The  rule  that  consecutive  wrongs  done  by 
independent  agents  cannot  be  joined  together  to  increase  the 
responsibility  of  one  of  the  wrong-doers  has  been  applied, 
with  apparent  correctness,  in  a  case  where  the  issuing  of  one 
wrongful  attachment  was  the  occasion  of  the  issuing  of  others: 
Marqueze  v.  Southeimer,  59  Miss.  430.  But  the  executions 
in  this  case  were  not  wrongfully  issued.  It  was  lawful  for 
Lindsley's  creditors  to  issue  process  upon  their  judgments, 
and  to  cause  his  property  to  be  seized  and  sold  for  their  satis- 
faction; and  the  levies  and  sales  did  not  become  unlawful 
because  they  were  precipitated  by  the  bad  example  of  the 
appellants.  It  is  not  an  actionable  wrong  to  induce  a  man  to 
assert  his  legal  rights:  Bishop's  Non-Contract  Law,  sec.  489. 

The  only  injury  proved  to  the  merchandise  and  live-stock 
was  the  loss  by  reason  of  the  sale,  which,  we  have  seen,  was 
made  by  virtue  of  the  executions  alone;  but  there  is  no  lia- 
bility upon  the  bond  of  the  attaching  creditors  for  that  injury. 
As  there  was  no  proof  of  actual  injury  to  the  live-stock  or  mer- 
chandise by  the  wrongful  attachment,  only  nominal  damages 
could  be  assessed  on  that  account. 
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3.  The  defendant  laid  his  damages  at  five  hundred  dollars 
because  of  the  levy  upon  his  books  of  account.  These  books 
showed  who  his  debtors  were;  and  the  levy  upon  them  seems 
to  have  been  regarded  by  the  parties  as  a  levy  upon  the  debts, 
which,  it  is  said,  were  lost  by  reason  of  the  levy.  But  a  levy 
upon  a  debtor's  credits  can  only  be  reached  by  garnishment 
or  judicial  proceedings.  A  levy  upon  his  books  is  a  levy  only 
upon  the  materials  which  compose  them,  or  the  property  rep- 
resented by  the  books  themselves,  nothing  more  (2  Freeman 
on  Executions,  sec.  262),  and  does  not  prevent  the  person 
to  whom  the  debts  are  due  from  pursuing  any  of  his  remedies 
for  collection  against  his  debtor.  It  was  only  by  the  sup- 
posed suspension  or  deprivation  of  the  right  to  collect  the 
debts  that  any  damages  were  claimed  on  that  behalf.  It  was 
said  that  the  debts  were  secured  by  mortgages  on  cotton  by 
insolvent  debtors,  who  shipped  the  cotton  while  the  sheriff 
held  the  books.  But  that  fact  showed  no  legal  injury  trace- 
able to  the  attachment. 

4.  The  defendant's  personal  expenses  incurred  in  attending 
the  trial  of  the  case  were  laid  at  seventy-five  dollars.  It  was 
not  shown  that  any  part  of  that  amount  was  expended  in  re- 
sisting the  wrongful  attachment.  But  it  is  on  account  of  the 
attachment  alone  that  a  recovery  can  be  had  on  the  attach- 
ment bond.  Expenses  incurred  by  a  defendant  in  attachment 
in  prosecuting  his  own  suit  for  damages  must  be  borne  by 
himself,  the  same  as  expenses  are  borne  by  others  who  become 
actors  in  the  courts  to  right  their  wrongs. 

5.  The  items  enumerated  embrace  the  only  elements  of 
damages  claimed  upon  the  trial,  except  an  inconsiderable  loss 
to  cotton  in  tbe  field.  No  argument  has  been  made  in  refer- 
ence to  it  by  either  side,  and  we  leave  it,  as  counsel  has  done,, 
without  comment. 

The  verdict  was  for  $1,485,  which  the  court  reduced  to  $750. 
But  that  amount  is  grossly  in  excess  of  the  damages  shown 
by  the  proof  to  be  legally  assessable  in  the  proceeding,  and. 
there  must  be  a  new  trial. 

Reverse  the  judgment,  and  remand  the  cause. 

Malicious  Attachment  —  Damages.  —  Only  actual  damages  can  be  re- 
covered where  an  attachment  is  simply  wrongfully  sued  out;  but  where  it  i» 
maliciously  sued  out,  with  intention  to  harass  and  injure  the  defendant, 
exemplary  damages  may  be  awarded:  Jieed  v.  Samuels,  22  Tex.  114;  73  Am. 
Dec  253;  compare  Wood  v.  Barker,  37  Ala.  60;  76  Am.  Dec.  346;  extended 
note  to  Burton  v.  iCnopp,  81  Am.  Dec,  467-480;  Mayer  v.  Dukt,  72  Tex.  445, 
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Bell  v.  Pelt. 
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Vikdor's  Lisif  coia  hot  Exist  whkn  the  vendee,  in  eoiuideratioii  of  the 
conveyance  of  land  to  him,  gives  his  contract  to  deliver  the  vendor  speci- 
fied quantities  of  personal  property. 

Equitablb  Mobtoaoe.  — Ant  Agreehknt  Which  Shows  a»  Intentiom 
ro  Create  a  Lien  is  an  equitable  mortgage.  Therefore  a  promissory 
note,  followed  by  the  statement  that  the  note  is  given  "  as  aid  for  that 
of  the  purchase-money  "  of  a  certain  parcel  of  land,  a  description  of 
such  land,  and  the  further  statement  that  a  "  vendor's  lien  is  hereby  re- 
served on  such  land  fur  the  purchase  money,"  constitutes  an  equitable 
mortgage,  though  not  given  to  the  vendor  of  the  land  described. 

J.  M.  Kelso,  for  the  appellant. 

Atkinson  and  Tompkins,  for  the  appellee. 

Hemingway,  J.  The  record  in  this  cause  discloses  about 
the  following  state  of  case:  On  the  first  day  of  November, 
1879,  one  W.  W.  Atkinson  sold  to  the  appellant,  by  warranty 
deed,  for  the  consideration  of  nine  hundred  dollars,  the  lands 
in  controversy.  The  deed  recites  full  payment  of  the  con- 
sideration in  cash,  but  a  part,  at  least,  was  not  so  paid.  The 
appellant  gave  Atkinson  two  or  more  obligations  for  the  de- 
livery of  cotton,  and  it  is  probable  that  the  entire  considera- 
tion was  to  be  so  paid.  Two  of  these  cotton  obligations  were 
assigned  by  Atkinson  to  the  appellee;  the  cotton  was  not  de- 
livered according  to  their  terras,  and  on  the  10th  of  January, 
1883,  the  appellant  and  appellee  had  a  settlement  of  the  mat- 
ter, and  fixed  the  sum  of  $320.64  to  be  paid  on  account  of  them. 
When  the  settlement  was  made,  the  appellant  executed  and 
delivered  to  the  appellee  an  instrument  in  the  words  follow- 
ing:— 

"  $320.64.  On  or  by  the  first  day  of  November,  1883,  1 
promise  to  pay  James  D.  Pelt,  or  bearer,  the  sum  of  three  hun- 
dred and  twenty  dollars  and  sixty-four  c'ts,  for  value  received 
with  ten  per  cent  interest  from  the  first  day  of  November, 
1882.  This  note  given  as  aid  for  that  of  the  purchase-money 
of  parcel  land,  the  W.  -J  of  N.  W.  i,  sec.  21,  and  the  S.  E.  i 
of  S.  E.  i,  sec.  17,  and  the  N.  E.  i  of  sec.  20,  all  in  township 
15,  range  20  west,  and  vendor's  lien  is  hereby  reserved  on  said 
land  for  the  purchase-money,  all  of  the  above  land  being  in 
the  county  of  Columbia  and  state  of  Arkansas. 

"This  the  10th  day  of  January,  1883. 

"  Witness  my  hand.  m, 

"John  M.  x  Bell. 

"  Witness,  J.  D.  Pelt."  -"" 
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In  the  deed  from  Atkinson  there  was  no  express  reservation 
of  a  lien.  The  complaint  alleges  the  execution  of  the  deed, 
the  assignment  of  purchase-money  notes,  that  a  lien  was  re- 
served in  the  deed,  that  the  settlement  of  January  10,  1883, 
was  made,  and  asks  that  the  lands  be  charged  with  a  lien  and 
sold  to  pay  the  debts. 

The  defendant  filed  a  general  demurrer  with  answer. 

He  contests  the  claim  to  a  lien,  —  1.  Because  the  plaintiflf 
sued  as  assignee,  and  no  lien  was  expressly  reserved  in  the 
deed;  2.  Because  obligations  to  deliver  cotton,  executed  in 
purchase  of  land,  are  not  secured  by  a  vendor's  lien. 

The  plaintiff  demurred  to  the  answer,  his  demurrer  was 
overruled,  and  the  suit  went  to  final  hearing.  The  court  found 
that  the  instrument  of  January  10,  1883,  was  intended  to  be, 
and  in  fact  was,  a  mortgage  on  the  land,  and  accordingly  ren- 
dered judgment,  from  which  the  defendant  prosecutes  this 
appeal.  As  the  vendor's  lien  was  not  expressly  reserved  in 
the  deed  from  Atkinson,  Pelt,  as  the  assignee  of  Bell's  paper, 
could  acquire  none:  Mansfield's  Digest,  sec.  474,  and  cases 
cited.  As  Bell  gave  no  promissory  notes  in  the  purchase  of 
the  land,  but  gave  contracts  to  deliver  specified  quantities  of 
cotton  at  specified  times,  there  was  no  vendor's  lien  even  in 
favor  of  the  vendor:  Harris  v.  Hanie,  37  Ark.  348.  The  decree 
can  find  no  support  in  the  original  transaction.  This  conclu- 
sion requires  that  we  determine  the  character  and  efiect  of 
the  instrument  of  January  10,  1883;  for  the  decree  must  stand 
upon  it,  if  at  all.  What  is  the  instrument?  It  comprises,  — 
1.  An  ordinary  promissory  note  by  the  appellant  to  the  ap- 
pellee; 2.  A  recital  that  it  is  given  "in  aid"  of  the  note  for 
purchase-money;  3.  A  stipulation  that  a  lien  is  thereby  re- 
served on  the  land,  which  ie  accurately  described.  This  is  not 
an  ordinary  technical  mortgage;  it  contains  neither  words  of 
grant  nor  defeasance.  Is  it  an  instrument  which  a  court  of 
equity  will  enforce  as  an  equitable  mortgage?  Such  an  instru- 
ment has  never  received  the  consideration  of  this  court,  so  far 
as  we  are  advised. 

In  the  case  of  Barnett  v.  Mason,  7  Ark.  254,  a  bill  of  sale 
was  offered  in  evidence,  and  excluded,  which  contained  the 
statement  "that  B.  A.  &  L.  are  to  retain  a  lien  on  the  boat 
until  the  above-named  notes  are  discharged."  The  court  say 
that  "  the  mere  allegation  in  the  bill  of  sale  that  they  retained 
a  lien  cannot  be  considered  a  mortgage."  Again,  a  note  con- 
tained this  expression:  "The  tax  lien  given   bylaw  on  my 
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property,  for  which  this  money  was  advanced  to  pay  taxes,  I 
hereby  recognize."  But  the  law  gave  no  lien,  and  as  the 
owner  only  "recognized"  the  lien  given  by  law,  there  was  no 
lien  fixed  by  the  notes:  Peay  v.  Field,  30  Ark.  600.  A  lien 
was  claimed  on  a  crop  upon  the  following  expression  in  a  note: 
"This  note  constitutes  a  lien  upon  the  cotton  and  corn  raised 
upon  said  land  this  year."  It  was  held  not  to  create  a  lien; 
to  be  a  mere  assertion,  and  not  an  undertaking:  Roberts  v. 
Jacks,  31  Id.  597.  A  lease  executed  by  both  lessor  and  lessee, 
reserving  a  lien  in  favor  of  the  lessor  on  crops  to  be  grown  on 
the  demised  land,  was  held  to  be  a  chattel  mortgage:  Mitchell 
V.  Badgett,  33  Id.  387.  A  deed  recited  that  "said  lands  and 
improvements  are  held  bound  for  the  payment  of  said  two 
notes."  This  was  held  to  be  an  equitable  mortgage:  Talie- 
ferro^s  ExW  v.  Barnett,  37  Id.  511.  The  recital  in  a  promis- 
sory note  given  for  land,  that  "  this  note  is  to  stand  as  a  lien 
on  said  land  until  fully  paid,"  was  held  not  to  create  a  mort- 
gage. No  precise  reason  is  given  for  this  conclusion.  The 
fact  that  the  expression  contains  no  words  of  grant  is  alluded 
to,  but  the  opinion  seems  to  rest  on  the  reason  that  controlled 
in  the  other  cases  cited:  that  the  terms  used  implied  the  mere 
suggestion  of  a  fact,  and  not  a  stipulation;  a  statement,  and 
not  an  obligation:  Waddell  v.  Carlock,  41  Id.  523.  The  de- 
fect pointed  out  in  the  cases  cited  was,  that,  while  the  instru- 
ment under  consideration  contained  statements  in  one  form 
or  another,  that  liens  would  be  or  were  retained,  they  indicated 
no  intent  to  create  or  fix  the  liens.  They  professed  to  state 
what  were  assumed  as  facts,  but  indicated  no  purpose  to  ac- 
complish them.  The  instrument  under  consideration  provides 
that  "a  vendor's  lien  is  hereby  reserved."  It  is  not  a  recital 
of  what  has  been  done  or  exists,  but  is  a  manifest  effort,  by 
its  own  terms,  and  through  its  own  efSciency,  to  produce  the 
result.  Mr.  Pomeroy  says  that  where  an  instrument  manifests 
an  intent  to  charge  or  pledge  property,  real  or  personal,  as 
security  for  a  debt,  and  the  property  is  so  described  that  the 
thing  intended  to  be  charged  or  pledged  can  be  sufficiently 
identified,  it  is  held  that  a  lien  follows:  3  Pomeroy's  Eq.  Jur., 
sec.  1237.  An  attempt  to  create  a  security  in  legal  form  hav- 
ing failed,  equity  will  give  effect  to  the  intention  of  the  par- 
ties, and  enforce  the  lien  as  an  equitable  mortgage.  Any 
agreement  that  shows  an  intention  to  create  a  lien  is  in  equity 
a  mortgage:  1  Jones  on  Mortgages,  168;  Daggett  v.  Rankin,  31 
Cal.  321.     In  the  case  of  Flagg  v.  Mann,  2  Sum.  486,  Judge 
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Story  said,  if  a  transaction  resolve  itself  into  a  security,  what- 
ever may  be  its  form,  and  whatever  name  the  parties  may 
choose  to  give  it,  it  is  in  equity  a  mortgage. 

These  principles  have  received  a  wide,  if  not  universal,  rec- 
ognition and  application.  A  purchaser  of  land  executed  two 
notes,  with  sureties,  reciting  that  they  were  given  for  land,  and 
providing,  "  in  case  I  fail  to  pay  said  notes,  I  do  bind  myself, 
etc.,  to  convey  to  said  sureties  the  aforesaid  land."  Upon  de- 
fault in  paying  said  notes,  the  sureties  were  held  entitled  to  a 
mortgage  on  the  lands:  Courtney  v.  Scott,  Litt.  Sel.  Cas.  457. 
So  an  instrument  reciting  that  the  maker  had  employed  coun- 
sel to  prosecute  a  claim  for  certain  land,  and  would  at  the  end 
of  the  litigation  pay  them  a  certain  sum  "  out  of  the  land," 
was  held  to  be  a  mortgage:  Jackson  v.  Carswell,  34  Ga.  279. 
An  agreement  by  the  owner  to  pay  the  occupant  of  his  land  a 
given  sura,  conditioned  that  if  the  land  should  be  sold  to  raise 
the  amount,  the  occupant  would  surrender  his  possession, 
meantime  the  use  of  the  land  to  offset  interest  was  held  to 
be  an  equitable  mortgage,  and  to  charge  a  lien  on  the  land: 
Blackburn  v.  Tweedie,  60  Mo.  505.  A  purchaser  gave  his  obli- 
gation for  the  purchase  of  land.  On  the  face  of  the  bond,  and 
immediately  below  the  seal,  it  was  stated  that  the  land  should 
be  liable  to  the  debt  until  the  purchase-money  was  paid.  It 
was  held,  in  a  suit  by  the  assignee  of  the  bond,  that  it  was  an 
equitable  mortgage:  Eskridge  v.  McClure,  2  Yerg.  84.  The 
owners  of  land  agreed  in  writing  to  pay  a  sum  of  money  out 
of  the  proceeds  of  sale  of  land  if  they  were  sold;  "  it  being  un- 
derstood and  agreed  that  the  debt  was  a  charge  on  their  joint 
estate  in  the  land."  This  was  held  to  charge  the  land  with 
the*  payment  of  the  debt:  Pinch  v.  Anthony,  8  Allen,  536. 

A  vendor  conveyed  by  absolute  deed,  but  took  the  notes  of 
his  purchaser,  in  which  a  lien  was  reserved  on  the  lands  con- 
veyed. Renewal  notes  were  given,  containing  similar  reserva- 
tions. It  was  held,  in  a  suit  on  them,  that  they  constituted  a. 
lien  on  the  lands  which  a  court  of  equity  would  enforce: 
Helm  V.  Weaver,  69  Tex.  143.  A  deed  contained  a  stipulation 
that  if  notes  given  in  purchase  of  the  land  conveyed  were  not 
paid  at  maturity,  it  should  be  lawful  for  the  sheriff  to  sell  the 
lands  conveyed  to  satisfy  the  notes.  The  notes  were  assigned, 
and  the  assignee  brought  suit  to  establish  and  foreclose  a  lien 
on  the  lands.  As  the  vendor's  lien  had  not  passed  to  the  as- 
signee, the  case  turned  upon  the  clause  authorizing  the  sheriff" 
to  sell.     It  was  contended    that   this   provision   constituted 
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neither  a  mortgage  nor  deed  of  trust;  that  there  must  be  words 
of  grant  to  constitute  either.  The  court  held  that  although  it 
was  not  "  an  ordinary  technical  mortgage  or  deed  of  trust," 
it  was  intended  to  be  a  security  for  a  debt,  and  was  there- 
fore an  imperfect  or  equitable  mortgage.  This  decision  was 
placed  upon  the  ground  that  courts  of  equity  look  through 
form  to  the  substance  of  an  agreement,  and  exact  no  peculiar 
formula  to  create  a  lien  on  lands:  Moore  v.  Lackey,  53  Miss. 
85.  The  case  of  Mitchell  v.  Wade,  39  Ark.  377,  seems  to  sus- 
tain the  doctrine  of  the  cases  last  cited.  Pillow  was  involved 
in  a  lawsuit  with  the  executors  of  Pointer,  affecting  the  title  to 
lands.  A  compromise  was  agreed  on,  and  in  order  to  perfect 
it.  Pillow  borrowed  money  from  Wade,  a  person  not  interested 
in  the  controversy,  which  was  paid  the  executors.  They  con- 
veyed to  Pillow  a  tract  of  land  comprising  a  part  of  the  Defeat 
Cone  plaoe,  by  deed  which  contained  the  following  stipulation: 
*'  The  said  G.  J.  Pillow  stipulates  and  agrees  that  his  portion 
of  the  Defeat  Cone  place  shall  be  still  held  subject  to  a  lien  in 
favor  of  Wade."  This  was  held  to  give  Wade  a  perfect  lien 
on  the  land.  We  are  satisfied  that  Bell  intended  in  the  in- 
strument of  January  10,  1883,  to  fix  a  charge  upon  the  land. 
It  contravenes  no  rule  of  law  or  public  policy,  is  supported  by 
a  valuable  consideration,  and  accurately  describes  the  land. 
There  can  be  no  doubt  of  its  validity  as  a  lien,  unless  it  be 
necessary,  in  order  to  create  one,  to  square  the  instrument  by 
inflexible  rules  of  technical  conveyancing.  The  courts  of 
equity  make  no  such  requirements.  The  findings  and  judg- 
ment of  the  circuit  court  were  correct,  and  the  judgment  is 
afiirmed.  

Equitable  Mortgage,  What  Constitutes:  Hutzler  v.  Phillips,  26  S.  C. 
136;  4  Am.  St.  Rep.  687,  and  particularly  extended  note  696-708;  Martin  v. 
Nixm,  92  Mo.  26. 

Vendor's  Lien.  —  A  vendor's  lien  for  which  notes  have  been  executed  is 
not  modified  or  afifected  by  the  execution  and  substitution  of  other  notes  in 
lieu  of  the  first  notes:  Helm  v.  Weaver,  69  Tex.  143.  A  lien  for  purchase- 
money  exists  between  a  vendor  and  purchaser,  even  though  it  is  not 
apparent  from  the  deed  that  some  or  all  of  the  purchase-money  remains 
unpaid:  Bi-own  v.  Ferrell,  83  Ky.  417.  A  vendor's  lien  need  not  be  expressed 
in  a  contract  for  the  sale  of  land;  for,  in  the  absence  of  anything  showing 
an  intention  to  waive  it,  such  a  lien  is  always  implied:  Robinson  v.  Appleton, 
124  111.  276;  and  when  a  purchaser  denies  the  existence  of  a  vendor's  lien, 
the  onus  probandi  is  upon  him  to  rebut  the  presumption  of  its  existence: 
Dunton  v.  Outhouse,  64  Mich.  419.  But  no  lien  can  be  said  to  exist  where  no 
title  h£i3  been  conferred  upon  the  supposed  purchaser:  Harper  v.  WiUdnqs, 
65  Miss.  215. 
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Vbitdor's  LiBif  —  Waivbr  OB  EiTiNauisHMBirr  o».  —  Accepting  per- 
sonal security  upon  a  note  given  to  secure  the  purchase-money  of  land  which 
has  been  sold  is  prima  fade  a  waiver  of  the  vendor's  lien:  Samage  v.  Toteks, 
85  Ala.  588;  but  when  a  note,  reciting  that  it  is  given  for  unpaid  purchase- 
money,  contains  a  waiver  of  exemptions  of  personalty,  it  is  not  presump- 
tively a  waiver  also  of  the  vendor's  lien:  Thompson  y.  Sheppard,  85  Id.  611; 
nor  does  a  clause  in  a  bond  for  a  deed,  providing  for  a  forfeiture  of  the  con- 
tract in  case  of  default  in  any  of  the  payments,  operate  as  a  waiver  of  the 
vendor's  lien  for  unpaid  purchase-money:  Bobinson  v.  Appkton,  124  111.  276; 
and  a  vendor's  lien  is  not  extinguished  by  the  mere  assignment  of  the  pur- 
chase-price notes  by  the  vendor  as  collateral  security  for  his  debts:  Cat*  ▼. 
CaUj  87  Tenn.  41. 
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EviDiNCK. — Thb  Onus  Probandi  is  on  the  party  who  wishes  to  support 
his  case  by  a  particular  fact  which  lies  more  peculiarly  within  his  knowl- 
edge, or  of  which  he  is  supposed  to  be  cognizant. 

POXTND-KEEPKB  MUST  ShOW  THAT   Hk   HAS   STRICTLY  COMPLIBD  with  the  law 

in  order  to  successfully  defend  an  action  brought  against  him  by  the 
owner  of  an  impounded  animaL 
Presumption.  — Noticb  ot  the  Imfoundiko  and  Selling  of  an  animal 
will  not  be  presumed  where  it  was  impounded  and  sold  by  a  city  mar- 
shal acting  under  an  ordinance  of  a  city,  which  required  him  within  two 
days  after  impounding  an  animal  to  give  specific  notice  of  the  same,  and 
that  the  property  would  be  sold  at  public  auction  five  days  from  the 
date  of  such  notice. 

T.  S.  Osborne,  for  the  appellant. 
Clayton  and  Forrester,  for  the  appellee. 

Hemingway,  J.  This  is  an  action  in  favor  of  the  appellee 
to  recover  of  the  appellant  twenty-five  dollars,  the  value  of  a 
hog.  It  was  tried  in  the  Sebastian  circuit  court  upon  an 
agreed  state  of  facts,  substantially  as  follows:  The  hog  belonged 
to  plaintiff;  it  was  worth  twenty-five  dollars;  it  was  sold  by 
the  defendant's  marshal,  who  assumed  to  act  by  the  authority 
of  a  city  ordinance;  the  ordinance  was  in  full  force,  prohibited 
the  running  at  large  of  swine  on  the  streets  and  uninclosed 
grounds  of  the  city,  and  cast  upon  the  marshal  the  duty  to 
take  up  and  impound  swine  found  at  large  in  violation  of  the 
ordinance. 

The  ordinance  further  provides  that  "  within  two  days  after 
impounding  the  animal  the  city  marshal  shall  cause  to  be 
posted  in  three  public  places  in  the  city  limits  a  notice  of  the 
same,  containing  a  description  of  the  animal  so  impounded, 
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the  date  of  impounding,  and  notice  that  the  same  Bhall  be 
Bold  at  public  auction,  to  the  highest  bidder,  five  days  from 
the  date  of  said  notice,  unless  said  animal  shall  be  reclaimed 
before  that  time."  There  was  evidence  tending,  upon  the  one 
side,  to  prove  that  the  prescribed  notice  had  been  given;  and 
upon  the  other,  that  it  had  not  been  given.  There  was  no 
other  issue  in  the  cause.  The  plaintiff  asked,  and  the  court 
gave,  the  following  instructions:  "  That  the  burden  of  proof 
is  upon  the  defendant  city  to  show,  by  a  preponderance  of  the 
testimony,  that  the  city  marshal  complied  with  the  ordinance 
read  in  evidence,  by  giving  the  notice  therein  required  before 
making  the  sale."  To  this  action  of  the  court  the  defendant 
excepted,  and  asked  the  court  to  give  instructions  placing  the 
burden  of  proof  that  notice  was  not  given  on  the  plaintiff. 
The  court  refused  to  give  the  instruction  asked,  and  the  de- 
fendant excepted. 

There  was  verdict  and  judgment  for  the  plaintiff,  from 
which  the  defendant  prosecutes  this  appeal.  The  only  error 
complained  of  is  the  action  of  the  court  in  giving  the  instruc- 
tion asked  by  the  plaintiff,  and  refusing  the  one  asked  by  de- 
fendant. Did  the  law  cast  upon  the  plaintiff  the  burden  of 
proving  that  the  notice  had  not  been  given?  Or  was  the  bur- 
den cast  on  the  defendant  to  prove  that  it  had  been  given? 
A  sale  without  the  notice  would  be  a  nullity.  In  one  case, 
where  notice  had  been  given  for  a  time  less  than  that  required 
by  only  a  part  of  a  day,  the  sale  was  held  void.  In  another, 
the  law  required  ten  days'  notice,  and  but  eight  days'  notice 
was  given,  and  the  sale  was  held  void.  Notice  is  required  to 
apprise  the  owner  that  his  animal  is  impounded,  and  will  be 
sold  unless  reclaimed.  In  the  ordinance  under  consideration, 
the  notice  is  given  by  posting  bills  in  three  public  places  in 
the  city;  and  if  the  animals  posted  are  not  reclaimed  in  five 
days,  they  are  sold  by  the  marshal,  and  title  transferred. 
Notice  is  the  fact  that  imparts  validity  to  the  marshal's  act, 
and  deprives  the  owner  of  title  to  his  property.  It  is  the  war- 
rant of  the  officer.  It  is  affirmative,  defensive  matter;  it  is 
matter  peculiarly  within  the  knowledge  of  the  city.  In  so 
large  a  city  as  Fort  Smith,  while  the  city  could  easily  prove 
whatever  notice  it  gave,  it  would  be  exceedingly  difficult  for 
the  owner  to  prove  that  no-notice  had  been  given.  Any  num- 
ber of  persons  might  testify  that  they  had  not  seen  the  no- 
tices; still  the  fact  would  not  be  proven  that  notices  had  not 
been  posted.     That  is  the  best  proof  the  owner  could  offer. 
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If  the  notice  had  been  given,  it  was  done  through  the  agent  of 
the  city,  who  could  be  called  and  easily  establish  the  fact. 

A  general  rule  of  evidence  requires  "that  the  issue  must  be 
proved  by  the  party  who  states  an  affirmative,  not  by  the 
party  who  states  a  negative."  Another,  that  *'the  onus  pro- 
bandi  lies  on  the  party  who  wishes  to  support  his  case  by  a 
particular  fact  which  lies  more  peculiarly  within  his  knowl- 
edge, or  of  which  he  is  supposed  to  be  cognizant":  Bailey's 
Onus  Probandi,  1. 

If  the  action  of  the  lower  court  should  be  tested  by  these 
rules,  there  would  be  little  doubt  that  it  was  correct. 

But  it  is  contended  that  the  sale  was  made  by  an  officer, 
and  that  the  law  will  presume  that  all  things  requisite  to  its 
validity  were  done.  This  contention  is  met  by  the  opposing 
contention  that  the  law  raises  no  presumptions  in  favor  of  the 
gales  of  officers  made  under  special  statutory  authority,  with- 
out judgment  or  decree  of  court,  and  that  they  depend  for 
their  validity  upon  a  strict  compliance  with  the  statutes  au- 
thorizing them. 

In  the  case  of  Rose  v.  Ford,  2  Ark.  26,  a  sheriff  made  return 
upon  a  summons  in  the  following  language:  "Executed  the 
within  by  reading,  April  9,  1839."  The  rule  under  considera- 
tion was  invoked  to  sustain  the  return.  The  court  held  the 
service  bad,  and  declared  that  the  rule  raised  for  facts  stated 
the  presumption  of  truth,  but  could  not  be  invoked  to  supply 
necessary  facts  that  were  omitted. 

In  the  case  of  Hogins  v.  Brashears,  13  Ark.  242,  the  plaintiff 
offered  in  evidence  a  tax  deed.  Objection  was  raised  to  its 
introduction  because  its  recitals  failed  to  show  a  sale  accord- 
ing to  law.  The  court  held  that  the  deed  should  disclose  the 
performance  of  all  "essential  prerequisites,"  and  that  nothing 
was  presumed  as  to  their  performance.  We  think  the  correct 
application  and  extent  of  the  rule  is  defined  by  the  court  in 
the  case  of  Davany  v.  Koon,  45  Miss.  71.  The  matter  under 
consideration  was  the  lease  of  sixteenth-section  lands,  and 
what  presumptions  would  be  raised  by  the  law  as  to  the  per- 
formance of  conditions  essential  to  its  valid  execution.  The 
court  say:  "When  the  register,  receiver,  or  state  commissioner 
issues  a  paper,  on  its  face  conforming  to  the  law,  that  a  cer- 
tain person  has  become  the  purchaser,  it  has  has  always  been 
held  that  the  paper  itself  is  prima  facie  evidence  that  all 
things  required  to  be  done  have  been  performed.  It  is  the 
state  who  can  only  act  through  agents  and  officers,  disposing 
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of  lands  held  by  her  for  public  purpose,  and  not  like  the  case 
of  a  marshal  or  tax  collector,  who  assumes  the  right  to  sell 
private  property  for  a  sum  due  to  the  government.  Before 
the  citizen  can  be  deprived  of  property  for  public  uses,  or  to 
•satisfy  a  debt  to  the  state,  the  due  course  of  law  must  be 
rigidly  pursued.  An  officer  laying  his  hand  upon  the  prop- 
erty of  the  citizen,  and  passing  the  title  by  sale,  must  be 
strictly  within  the  pale  of  the  law,  and  his  purchaser  must 
show  full  compliance." 

The  rule  of  presumption  would  be  the  same  whether  the  city 
or  or  its  purchaser  were  defending.  The  law  could  not  exact 
a  more  rigid  compliance  with  the  conditions  of  authority  of  a 
tax  collector  than  of  a  pound-keeper.  Each  acts  without  any 
warrant  from  a  court,  upon  a  state  of  facts  authorizing  it,  of 
the  existence  of  which  the  pound-keeper  certainly  judges  alone 
for  himself.  It  is  a  rule  of  law,  as  well  as  of  common  justice, 
then,  which  exacts  that  the  pound-keeper  must  show  that  he 
has  strictly  complied  with  the  law,  to  justify  an  action  brought 
against  him  by  the  owner  of  the  animal:  Dillon  on  Municipal 
Corporations,  sec.  150.  That  the  notice  must  be  given,  and 
that  the  burden  of  proving  it  is  upon  the  pound-keeper  or 
those  who  justify  under  him,  whether  the  proof  can  be  made 
easily  or  not,  is  announced  by  high  authority:  Clark  v.  Lewis, 
35  111.  417;  Coffin  v.  Vincent,  12  Cush.  98;  Morse  v.  Reed,  28 
Me.  481. 

Mr.  Chief  Justice  Marshall,  discussing  a  claim  under  a  tax 
deed,  said:  "  If  the  validity  of  a  deed  depends  on  an  act  in 
pais,  the  party  claiming  under  that  deed  is  as  much  bound  to 
prove  the  performance  of  the  act  as  he  would  be  bound  to 
prove  any  matter  of  record These  facts  should  be  ex- 
amined by  him  before  he  becomes  a  purchaser,  and  the  evi- 
dence of  them  should  be  preserved  as  a  necessary  muniment 
of  title It  is  easy,  for  example,  to  show  that  the  collec- 
tor has  posted  up  the  necessary  notifications  in  four  public 
places  in  his  election  district,  as  is  required,  but  very  difficult 
to  show  that  he  has  not."  He  then  sustained  an  instruction 
of  the  circuit  court  to  the  effect  that  the  burden  rested  upon 
the  tax  purchaser  to  show  that  the  lands  had  been  advertised 
for  sale  as  the  law  directed,  and  that  such  proof  could  not  be 
supplied  by  the  legal  presumption  that  the  officer  did  his 
duty:  Williams  v.  Peyton's  Lessee,  4  Wheat.  77.  The  sale  of 
property  under  this  class  of  ordinances,  like  the  sale  for  taxes, 
is  in  derogation  of  private  property  rights.     It  deprives  aa 
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owner,  in  invitum,  of  his  property,  and  transfers  it  to  another. 
Attempts  to  enforce  these  ordinances  should  not  be  received 
with  more  favor  than  attempts  to  sell  for  taxes.  They  affect 
the  citizen  in  the  same  way,  are  executed  alike  without  judi- 
cial warrant,  and  a  rigid  compliance  with  the  conditions  of 
authority  should  be  exacted  of  officers,  and  proven  by  all  per- 
sons who  justify  under  them. 

The  judgment  is  correct,  and  will  be  affirmed. 


BuRDKN  OF  Proof.  —  As  to  the  general  rules  respecting  the  burden  of 
proof:  Note  to  Oldham  v.  Kerchner,  28  Am.  Rep.  308,  309.  The  general  rule 
is,  that  the  burden  of  proof  is  upon  him  who  asserts  the  aflSrmative  of  an 
issue:  Blum  v.  Strong,  71  Tex.  321;  Chrisman  v.  Ckiisman,  16  Or.  127;  Knott 
Wldtjield,  99  N.  C.  76;  and  the  one  asserting  the  affirmative  of  an  issue  is 
usually  the  plaintiff:  Scott  v.  Pettigrew,  72  Tex.  322;  and  the  burden  of  proof 
will  not  shift  from  the  plaintiff  to  defendant,  although  the  defendant  alleges 
new  matter  in  his  answer,  provided  such  affirmative  allegation  was  unneces- 
sary, and  immaterial  to  the  issues  in  the  case:  Homire  v.  Badgers,  74  Iowa, 
396;  but  the  burden  does  shift  from  plaintiff  to  the  defendant,  ordinarily, 
when  the  defendant  sets  up  and  affirms  new  matters  in  his  answer  or  defense: 
Smith  V.  State,  86  Ala.  28.  But  the  general  rule  as  to  the  burden  of  proof  is 
subject  to  the  following  modification:  that  when  a  fact  is  peculiarly  within 
the  knowledge  of  one  party,  rather  than  of  the  other,  the  former  has  the  bur- 
den cast  upon  him  of  proving  such  fact:  Weber  v.  Bothchild,  15  Or.  385;  3 
Am.  St.  Rep.  162.  But  he  upon  whom  the  burden  of  proof  is  cast,  in  civil 
cases,  need  only  establish  his  case  by  a  fair  preponderance  of  evidence:  Mu- 
souri  P.  B'y  Co.  v.  Brasail,  72  Tex.  233. 


St.  Louis,  Iron  Mountain,  and  Southern  Eail- 
WAY  Company  v.  Grafton. 

[61  Arkansas,  604.] 

Rewards.  —  The  Policy  of  the  Law  Forbids  a  Public  Officer,  or  those 
called  to  aid  him  in  the  discharge  of  a  public  duty,  receiving  for  his  or 
their  services  any  reward  or  compensation  beyond  that  allowed  by  law. 

Rewards.  —  Persons  Acting  as  a  Posse  Comitatus  and  as  Special 
Dbputt  Sheriffs,  and  under  the  direction  and  immediate  control  of 
the  sheriff  of  a  county,  and  who,  while  acting  in  the  discharge  of  their 
duty,  arrest  persons  for  whose  arrest  and  conviction  a  reward  has  been 
offered,  are  not  entitled  to  such  reward,  because  in  making  such  arrest 
they  are  simply  doing  their  duty. 

Dodge  and  Johnson,  for  the  appellant. 

Arnold  and  Cook,  for  the  appellees. 

HuQHES,  J.    In  March,  1886,  in  the  time  of  the  great  strike 
upon   the   Missouri    Pacific    railway  system,  the   appellant 
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offered  a  reward  of  five  hundred  dollars  each  for  the  arrest 
and  conviction  of  any  one  found  interfering  with  the  switches, 
side-tracks,  or  railroad  property  in  the  county  of  Miller,  in 
this  state.  Appellees  brought  suit  to  recover  six  thousand 
dollars  of  appellant  for  the  arrest  and  conviction  of  twelve 
persons,  alleged  to  have  interfered  with  a  switch  on  appellant's 
road.  Appellant  filed  a  demurrer  to  the  couiplaint,  and  a 
motion  for  a  change  of  venue,  and  the  cause  was  transferred 
to  Nevada  County  for  trial.  Appellant  answered,  admitting 
the  offer  of  the  reward,  denying  the  arrest  of  the  twelve  per- 
sons named  in  the  complaint,  or  any  or  either  of  them,  or 
that  any  or  either  of  the  appellees  prosecuted  said  twelve  per- 
sons, or  either  or  any  of  them,  to  conviction  for  interfering 
with  defendant's  (appellant's)  switches,  side-tracks,  trains,  or 
railroad  property  in  the  county  of  Miller;  and  denied  that  the 
twelve  persons,  or  any  or  either  of  them,  were  ever  arrested 
and  convicted  by  the  plaintiffs  of  the  offense  of  interfering 
with  defendant's  property,  as  charged  in  the  complaint. 

The  second  paragraph  in  the  answer  avers  that  the  twelve 
men  were  arrested  by  the  sheriff  of  Miller  County;  that  at  the 
time  of  said  arrests,  said  plaintiffs  were  each  acting  as  a  posse 
comitatus  and  as  special  deputy  sheriff,  and  as  a  member  of 
the  Arkansas  state  militia,  and  under  the  direction  and  im- 
mediate control  of  the  sheriff  of  Miller  County,  and  were 
simply  discharging  their  duty,  and  were  not  entitled  to  any 
reward.  The  case  having  been  submitted  to  a  jury,  upon  the 
testimony  and  instructions  of  the  court,  they  returned  a  ver- 
dict for  the  plaintiff  for  six  thousand  dollars.  Defendant  filed 
a  motion  for  a  new  trial,  which  was  overruled,  and  he  appealed 
to  this  court. 

Without  going  into  the  evidence  in  detail,  or  discussing  the 
instructions  of  the  court  below,  we  think  that  the  evidence  in 
the  case  shows  that  the  appellees  were,  at  the  time  of  the  ar- 
rest of  the  men  for  the  arrest  and  conviction  of  whom  they 
claim  the  rewards  offered  by  appellant,  acting  as  a  part  of  the 
posse  comitatus  of  the  sheriff  of  Miller  County,  called  out  to 
aid  him  in  preserving  the  peace,  and  in  preventing  interfer- 
ence with  the  railroad  tracks,  engines,  trains,  etc.,  in  Miller 
County,  and  that  they  cannot  be  heard  to  say  that  in  making 
the  arrests  they  ignored  the  sheriff  and  acted  as  private  indi- 
viduals. We  are  of  the  opinion  that  the  verdict  is  without 
evidence  to  support  it.  The  policy  of  the  law  forbids  a  pub- 
lic officer,  or  those  called  to  aid  him  in  the  discharge  of  a 
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public  duty,  receiving  any  reward  or  compensation  for  his 
services  outside  of  that  allowed  by  law.  The  plaintiffs  were 
assisting  the  sheriflF's  deputies  —  and  in  fact  some  of  the 
plaintiffs  were  his  regular  deputies — in  making  these  ar- 
rests, and  they  were  paid  for  their  services  as  a  sheriff's  posse 
by  Miller  County.  Public  policy  and  the  laws  forbid  that 
they  receive  other  reward  for  the  same.  "The  rewards  of 
officers  are  established  by  law;  their  services  are  to  be  per- 
formed for  these  legal  rewards;  and  other  private  rewards  for 
acts  which  are  required  from  them  as  public  duties  by  the 
laws  of  their  country  and  the  obligations  of  their  stations 
must  be  regarded  as  corrupt  and  illegal  exactions  ":  Weaver 
V.  Whitnsy,  1  Hopk.  11.  A  promise  of  a  reward  for  perform- 
ing a  duty  is  illegal  and  without  consideration:  Pool  v.  City  of 
Boston,  5  Cush.  220;  Stoteshury  v.  Smith,  2  Burr.  924.  "It  is 
against  public  policy  to  allow  a  man  to  receive  a  reward  for 
doing  his  duty  as  a  public  officer":  Davies  v.  Burns,  87  Mass. 
352;  Kick  v.  Merry,  23  Mo.  74;  66  Am.  Dec.  658;  Means  v. 
Hendershoit,  24  Iowa,  79;  Pillie  v.  City  of  New  Orleans,  19  La. 
Ann.  275. 

"It  is  undoubtedly  a  sound  rule  of  law  that  a  public  officer 
shall  not  be  allowed  to  receive  for  performing  an  official  duty 
any  other  compensation  or  reward  than  that  which  is  per- 
mitted by  law The  statute  makes  it  the  duty  of  a 

sheriff  to  keep  and  preserve  the  peace  of  his  county,  for  which 
purpose  he  is  empowered  to  call  to  his  aid  such  person  or  per- 
sons of  his  county  as  he  deems  necessary.  He  shall  also  pur- 
sue and  apprehend  felons,  execute  all  warrants,  writs,  and 
other  processes.  And  whether  a  sheriff  arrests  a  party  under  a 
warrant  or  not,  he  acts  in  his  official  capacity;  ....  for 
making  an  arrest  in  such  case  the  sheriff  is  entitled  to  the 
same  compensation  as  for  making  an  arrest  under  a  warrant. 
And  the  conclusion  is,  if  the  arrest  is  made  by  the  sheriff  or 
his  deputies,  he  or  they  were  but  doing  their  duty,  and  are  not 
entitled  to  a  reward  ":  Warner  v.  Grace,  14  Minn.  489;  Austin 
V.  Supervisors  of  Milwaukee,  24  Wis.  279;  Preston  v.  Bacon,  4 
Conn.  479;  Smith  v.  Smith,  1  Bail.  71;  Smith  v.  Whildin,  10 
Pa.  St.  40;  49  Am.  Dec.  572;  Ring  v.  Devlin,  68  Wis.  384. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for 
further  proceedings.  

Rbwards.  —  A  constable  may  claim  a  reward  for  making  an  arrest  not  re* 
quirod  by  his  official  duty:  Kasling  v.  Morris,  71  Tex.  584;  10  Am.  St.  Rep. 
797«  ADd  note  800.     But  one  who  gives  such  information  to  a  sheriff  as  en> 
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ables  him  to  capture  an  escaped  prisoner,  although  he  accompanies  the  sheriff 
as  one  of  his  posse,  does  not  thereby  become  entitled  to  a  reward  offered  for 
the  capture  of  such  escaped  prisoner:  County  qf  Juniata  v.  McDonald,  122 
Pa.  St.  115.  A  contract  arises  upon  compliance  by  a  person  with  the  condi- 
tions of  an  offer  of  reward  for  the  arrest  of  a  criminal:  McLeod  v.  Meade,  77 
Cal.  87. 


Fordyce   v.  MoCants. 

[51  Arkansas,  509.] 

Res  Gest^.  — In  an  action  against  a  railway  company  for  the  killing  of  the 
decedent,  a  physician  was  permitted  to  testify  to  the  contents  of  a  tele- 
gram received  by  him  from  the  plaintiff  (who  subsequently  sued  as  ad- 
ministrator of  the  decedent),  that  the  witness  drove  some  twelve  or 
thirteen  miles  to  see  the  deceased,  and  to  what  the  deceased  then  told 
him  regarding  the  injuries  which  he  had  received,  and  the  means  by 
which  they  had  been  occasioned.  It  was  held  that  the  admission  of  this 
testimony  was  error,  that  the  contents  of  the  telegram  were  hearsay, 
and  the  statements  made  to  the  physician  were  not  part  of  the  res  gestte. 

Damages  to  a  Father  for  the  Death  of  his  Son.  —  An  instruction  to 
a  jury,  in  an  action  by  a  father  to  recover  for  the  death  of  his  son,  that 
the  measure  of  damages  is  the  probable  earnings  of  the  deceased  during; 
his  expectancy  of  life,  less  his  expenses,  taking  into  consideration  his 
age,  business  capacity,  habits,  health,  and  energy,  is  erroneous,  because 
the  expectancy  of  the  life  of  the  son  was  much  greater  than  that  of  the 
father,  and  the  jury,  in  following  the  instructions,  must  give  the  father 
damages  for  a  period  of  time  after  the  probable  termination  of  his  life. 

Damages  can  be  Recovered  by  a  Father  for  the  Death  of  his  Son 
ONLY  by  showing  that  deceased  gave  assistance  to  his  father,  as  by  con- 
tributing money  to  his  support,  or  that  the  father  had  a  reasonable  ex- 
pectation of  pecuniary  benefit  from  the  continued  life  of  the  son.  In 
the  absence  of  such  proof,  only  nominal  damages  can  be  recovered. 

J.  C.  Hawthorne,  for  the  appellant. 

Palmer  and  Nichols,  for  the  appellee. 

Sandels,  J.  The  appellee,  as  administrator  of  the  estate 
of  R.  Lee  Connor,  deceased,  sued  appellant,  Fordyce,  as  re- 
ceiver of  the  Texas  and  St.  Louis  Railway  Company,  to  recover 
damages  for  the  killing  of  his  decedent.  It  was  alleged  that 
deceased  was  a  passenger  upon  said  railway,  and  that  by  rea- 
son of  the  negligence,  etc.,  of  defendant's  servants,  the  car  in 
which  deceased  sat  was  thrown  from  the  track,  whereby  de- 
ceased was  killed.  Defendant  denied  that  deceased  was  killed 
by  reason  of  said  car  being  thrown  from  the  track.  It  is  al- 
leged that  the  deceased  left  him  surviving  his  father,  L.  D. 
Connor,  his  sole  heir  at  law,  who  had  suffered  pecuniary  loss 
and  damage  from  the  death  of  his  son.     While  there  is  a 
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singular  absence  of  proof  identifying  the  time,  place,  and  cir- 
cumstance of  the  accident,  it  does  appear  that  plaintiff,  on 
September  25,  1885,  found  deceased  lying  about  sixty  yards 
from  where  there  had  been  a  wreck  on  a  railroad,  suffering 
much;  that  he  caused  him  to  be  carried  to  his  (plaintiff's) 
house,  and  sent  for  a  physician;  that  the  doctor,  after  driving 
some  twelve  or  thirteen  miles,  arrived  at  McCants's  house, 
and  saw  deceased  about  seven  o'clock,  p.  m.  Deceased  com- 
plained of  pain  in  the  stomach,  and  was  vomiting  blood.  He 
died  seven  or  eight  hours  after  the  doctor  arrived.  The  court 
permitted  the  physician,  Youmans,  against  the  objection  of 
the  defendant,  to  testify  to  the  contents  of  the  telegram  re- 
ceived by  him  from  McCants;  that  Connor  had  been  injured; 
that  there  had  been  an  accident  on  the  railroad,  and  that  he 
had  been  seriously  hurt,  and  required  the  witness's  assistance; 
and  further,  to  the  statements  made  to  him  (Youmans)  by 
Connor,  after  his  arrival  at  McCants's  house;  that  he  (Con- 
nor) had  been  thrown  heavily  across  the  corner  of  a  seat,  and 
so  received  the  injury.  Deceased  was  an  adult,  twenty-two 
years  of  age,  and  unmarried.  The  action  was  for  the  benefit 
of  his  father.  There  was  verdict  and  judgment  against  de- 
fendant for  six  thousand  dollars,  and  he  appealed. 

The  appellant,  among  other  causes  for  new  trial,  assigns  as 
error  the  admission  of  the  testimony  of  witness  Youmans 
as  to  the  contents  of  the  telegram  and  the  statements  of  the 
deceased  to  him  as  to  the  cause  and  manner  of  the  injury, 
and  also  the  giving  of  instructions  prayed  by  plaintiff,  and  that 
prepared  by  the  court. 

1.  The  contents  of  the  telegram  were  hearsay,  and  the  state- 
ments of  Connor  to  the  witness  were  not  part  of  the  res  gestae. 
It  was  error  to  admit  them.  It  does  not  follow  in  all  cases 
that  a  reversal  should  ensue  because  improper  testimony  has 
gone  to  the  jury.  In  this  case,  however,  there  is  not,  beyond 
the  statements  of  Connor  to  Dr.  Youmans,  a  scintilla  of  direct 
proof,  and  very  little  circumstantial,  from  which  to  conclude 
that  deceased  received  his  injuries  by  reason  of  the  car  being 
thrown  from  the  track.  And  while,  in  the  absence  of  this 
testimony,  this  court  might  sustain  a  verdict  upon  the  other 
facts  proved,  it  cannot  measure  the  cogency  of  this  statement 
with  the  jury,  and  think  the  admission  of  Connor's  statement 
manifestly  prejudicial  to  the  defendant. 

2.  Lord  Campbell's  act,  9  &  10  Vict.,  c.  93,  has  been  sub- 
atantially  re-enacted  in  many  of  the  American  states;  and  to 
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obviate  the  difficulties  which  early  beset  the  construction  of 
that  act,  as  to  the  character  of  the  loss  for  which  a  recovery 
might  be  had,  and  as  to  the  principle  upon  which  an  action 
was  maintainable,  many  legislatures  provide  that  the  damages 
shall  be  compensation,  with  reference  to  the  pecuniary  injuries 
resulting  to  the  wife  or  next  of  kin  of  such  deceased  from  the 
death.  It  is  so  provided  in  this  state:  Mansfield's  Digest,  sees. 
5223,  5226.  The  liability  of  carriers,  particularly  under  simi- 
lar statutes,  has  been  so  stubbornly  contested  in  the  various 
states  that  every  imaginable  phase  of  the  law  has  been  some- 
where and  at  some  time  presented.  And  upon  a  thorough  ex- 
amination of  the  authorities,  it  is  a  matter  of  no  little  concern 
that  we  find  the  opinions  of  the  courts  as  divergent  and  unsat- 
isfactory as  the  verdicts  of  the  juries  upon  which  they  passed. 
The  chief  difficulty  seems  to  lie  in  their  failure  to  recognize 
the  impossibility  of  laying  down  a  fixed  rule  by  which  dam- 
ages are  to  be  measured  in  all  cases. 

Some  courts  say  that  the  earnings  of  the  deceased  during 
bis  or  her  expectancy  of  life,  less  necessary  expenses,  should 
be  the  measure  of  damages.  Others  say  that  sums  propor- 
tioned to  those  habitually  given,  the  value  of  assistance  habit- 
ually rendered,  or  amounts  promised,  which  reasonably  may 
be  expected  to  be  paid,  should  be  the  measure.  While  others, 
despairing,  apparently,  of  a  satisfactory  formulation  of  a  rule, 
say  to  the  jury:  "  It  would,  perhaps,  be  a  fair  way,  to  estimate 
the  amount  of  damages,  to  take  the  probable  amount  of  his 
(deceased's)  accumulation  for  the  time  he  might  reasonably 
have  been  expected  to  live,  and  find  that  for  the  plaintiff;  but 
if  you  can  find  a  better  rule,  you  are  at  liberty  to  adopt  it": 
Pa.  R.  R.  Co.  V.  McCloskey,  23  Pa.  St.  526. 

There  may  be  great  differences  between  the  pecuniary  loss 
sustained  by  diflferent  persons  who  are  next  of  kin.  The  pecu- 
niary loss  to  a  child  of  tender  years  arising  from  the  death  of 
its  father  is  different  from  its  pecuniary  loss  upon  the  death 
of  the  mother.  In  the  latter  case  the  care,  moral,  intellectual, 
and  physical  culture,  bestowed  by  a  mother  have  been  held  to 
have  a  pecuniary  value:  Mclntyre  v.  N.  Y.  Cent.  R.  R.  Co.,  37 
N.  Y.  287. 

The  loss  of  a  husband  produces  still  a  different  pecuniary 
injury  to  the  wife;  while  the  loss  of  an  adult  son  to  a  father, 
as  in  this  case,  involves  other  elements  of  damage.  By  the 
fourth  instruction  given  to  the  jury  in  this  case  they  were  told 
that  the  measure  of  damages  was  the  probable  earnings  of  de- 
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ceased  during  his  expectancy  of  life,  less  his  expenses,  taking, 
into  consideration  his  age,  business  capacity,  habits,  health, 
and  energy.  How  do  we  arrive  at  expectancy  of  life  of  de- 
ceased? Properly  by  tables  compiled  from  mortuary  reports. 
The  expectancy  of  life  of  deceased  was  shown  to  be  forty-two 
years.  By  the  same  table  the  expectancy  of  life  of  his  father^ 
for  whose  benefit  this  suit  is  prosecuted,  is  fourteen  years.  The 
vice  of  the  instruction  becomes  apparent  when  we  reflect  that 
there  is  recovered  by  the  father,  as  a  pecuniary  loss  to  himself, 
the  accumulations  of  the  son  for  a  period  of  twenty-eight  years, 
after  he  (the  father)  is  presumed  to  have  died.  In  this  case 
the  plaintiflF  can  recover  substantial  damages  for  the  father  of 
deceased  only  by  showing  that  deceased  gave  assistance  to  hi& 
father,  —  contributed  money  to  his  support,  —  or  that  the  father 
had  a  reasonable  expectation  of  pecuniary  benefit  from  the 
continued  life  of  the  son;  the  reasonable  character  of  this  ex- 
pectation to  appear  from  the  facts  in  proof.  These  should  fur- 
nish the  measure  of  damages.  In  the  absence  of  such  proof, 
only  nominal  damages  can  be  recovered:  Pierce  on  Railroads,. 
393-399,  and  cases  cited;  3  Hurl.  &  N.  211;  Dalton  v.  South 
Eastern  Ry  Co.,  4  Com.  B.,  N.  S.,  296;  4  Jur.,  N.  S.,  711;  Pa. 
R  R  Co.  V.  Brooks,  57  Pa.  St.  339;  98  Am.  Dec.  229;  Little 
Rock  and  Fort  Smith  Ry  v.  Townsend,  41  Ark.  382;  and  many 
other  cases.  For  the  errors  indicated,  let  the  judgment  be  re- 
versed, and  the  cause  remanded  for  further  proceedings. 

Res  GESTiS.  —  As  to  what  declarations  are  and  what  are  not  res  gestce: 
Erie  etc.  B.  R.  Co.  v.  SmitTi,  125  Pa.  St.  259;  11  Am.  St.  Rep.  895,  and  cases 
cited  in  note  900;  City  qf  Austin  v.  liiix,  72  Tex.  392. 

HxABSAr  Tkstimont.  —  Hearsay  testimony,  as  a  general  mle,  is  not  ad- 
missible: Wormsdor/y.  Detroit  City  B'y  Co.,  75  Mich.  402;  13  Am.  St.  Rep. 
453,  and  cases  cited  in  note  457;  Oriffin  v.  Brittle,  39  Minn.  456;  but  when 
the  bodily  or  mental  feelings  or  condition  of  a  person  are  material,  the  usual 
expression  of  such  feelings  are  admissible  in  evidence,  although  such  evidence 
may  be  hearsay:  State  v.  Har grave,  97  N.  C.  457. 

Fabknt  akd  Child.  —  Under  a  statute  allowing  an  action  to  the  parent 
of  a  minor  child  for  injury  to  such  child  from  negligence  or  wrong  of  another,^ 
pecuniary  loss  as  to  the  child's  services  will  be  presumed:  Durkee  v.  Central 
P.  B'y  Co.,  66  Cal.  388;  38  Am.  Rep.  59;  compare  Ihl  v.  Forty-second  Street 
etc.  B.  R.  Co.,  47  N.  Y.  317;  7  Am.  Rep.  450.  As  to  the  measure  of  dam- 
ages for  causing  the  death  of  a  child:  Note  to  Donaldson  v.  Mississippi  etc 
B.  B.  Co.,  87  Am.  Dec.  399  et  seq. 

Mbasxtkb  or  Dahagbs  tor  Personal  Injuries:  See  note  to  Bichmond 
etc  B'y  Co.  t.  Norment,  10  Am.  St.  Rep.  834,  and  cases  therein  cited.  In  an 
action  for  damages  for  personal  injuries  caused  by  another's  negligence,  the 
jury  may  consider  the  occupation  of  the  plaintiff  in  estimating  what  amount 
of  damages  will  fully  compensate  him  for  the  injuries  he  has  snatained:  OMo' 
etc  B.B.CO.  T.  Hedit,  116  lud.  443. 
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Usury.  — Statute  ov  Arkansas  Denounces  the  taking  of  nsury,  and  upon 
all  contracts  for  its  payment  impresses  the  stamp  of  absolute  nullity;  and 
this  blight  covers  the  entire  transaction.  It  extends  to  the  principal  as 
well  as  to  the  unlawful  interest  contracted  for. 

Usury  cannot  be  Imputed  to  the  Reservinq  and  Receiving  in  Advanok 
the  highest  lawful  rate  of  interest. 

Usury  —  Discount.  — The  interest  for  ordinary  paper  having  the  usual  time 
to  run,  such  as  is  the  custom  of  banks,  may  be  taken  in  advance  by  way 
of  discount,  and  not  subject  the  paper  to  the  taint  of  usury. 

Constitutional  Law. — The  provision  of  the  constitution  of  Arkansas  de- 
nouncing the  taking  of  usury  must  be  understood  as  prohibiting  that 
which  had  been  judicially  determined  to  be  usury  under  pre-existing 
statutes  of  the  state,  or  under  the  act  of  12  Anne,  upon  the  same  sub- 
ject, and  a  statute,  therefore,  does  not  violate  this  constitution  because 
it  permits  interest  to  be  taken  in  advance. 

Usury. — What  a  Borrower  Pay.s  to  his  Own  Agent  for  procuring  a 
loan  is  no  part  of  the  sum  paid  for  the  loan  or  for  the  forbearance  of 
money,  and  therefore  cannot  be  regarded  as  impressing  the  transaction 
with  the  taint  of  usury. 

Usury— Bonus  Paid  to  Lender's  Agent. — If  the  agent  of  the  lender 
receive  from  the  borrower  a  bonus  in  excess  of  the  highest  lawful  rate  of 
interest,  either  with  the  lender's  knowledge  or  under  circumstances 
from  which  the  law  presumes  he  had  knowledge,  then  the  transaction  is 
usurious;  while  if  the  agent  receives  the  bonus  without  the  lender's 
knowledge,  and  under  circumstances  from  which  knowledge  cannot  be 
reasonably  presumed,  the  transaction  is  not  usurious.  If  a  lender  places 
money  with  an  agent  to  be  loaned,  with  the  understanding  that  he  must 
receive  the  highest  lawful  interest,  and  must  look  to  the  borrower  for 
his  commission,  the  circumstances  necessarily  import  knowledge  of  the 
lender  of  a  usurious  bonus  received  by  the  agent;  and  if  the  money  was 
so  placed,  and  nothing  said  as  to  the  compensation  of  the  agent,  the  same 
result  must  follow,  unless  the  relations  between  the  lender  and  his  agent 
are  such  as  to  reasonably  justify  the  belief  that  the  agent  would  act 
solely  for  the  accommodation  of  the  lender,  and  without  expectation  of 
reward. 

R.  G.  Davies,  for  the  appellant. 

J.  M.  Harrell,  for  the  appellee. 

Hemingway,  J.  The  appellant,  claiming  title  under  the 
appellee,  brought  ejectment  in  the  Garland  circuit  court  to  re- 
cover of  her  two  parcels  of  land.  The  lands  had  been  sold 
under  the  power  contained  in  two  deeds  of  trust  executed  by 
her,  and  the  appellant  had  purchased  them.  She  seeks  to  de- 
feat the  title  thus  acquired  upon  a  plea  that  the  deeds  of  trust 
were  each  given  to  secure  usurious  loans  from  the  appellant  to 
her. 
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The  case  was  tried  by  a  jury.  There  was  verdict  and  judg- 
ment for  the  appellee,  defendant  in  the  court  below.  The  ap- 
pellee assigns,  as  grounds  to  reverse  the  judgment,  that  the 
court  erred  in  instructing  the  jury.  It  is  contended,  on  the 
other  hand,  that  such  error,  if  committed,  was  without  preju- 
dice to  the  appellant,  for  the  reason  that  upon  the  evidence  no 
other  verdict  than  the  one  found  by  the  jury  could  have  been 
rendered.  The  evidence  conclusively  establishes  the  following 
facts: — 

The  appellee  applied  to  one  0.  F.  Smith,  a  broker  in  Hot 
Springs,  for  a  loan  of  $300;  Smith  procured  that  amount 
from  the  appellant,  and  delivered  to  him  one  of  the  notes  and 
deeds  of  trust  to  which  the  taint  of  usury  is  now  imputed; 
the  note  was  for  $300,  due  in  three  months,  without  interest 
until  due;  Smith  paid  to  the  appellee  $261  of  the  amount 
procured  from  appellant,  and  returned  to  the  appellant  the 
amount  of  the  interest  on  the  note  for  three  months  at  ten 
per  cent  per  annum.  Smith  retained  the  amount  of  his  own 
commissions,  and  the  cost  of  acknowledging  and  recording 
the  deed  of  trust.  Whether  this  exhausted  the  balance  or 
not  is  left  in  doubt.  Afterwards,  the  appellee  applied  to 
Smith  for  a  loan  of  $100;  Smith  procured  from  appellant 
$120.  and  delivered  to  him  the  appellee's  note  for  that 
amount,  due  in  three  months,  without  interest  until  due,  with 
a  deed  of  trust  on  part  of  the  land  in  controversy,  to  which 
note  and  deed  of  trust  the  defendant  imputes  the  taint  of 
usury;  Smith  gave  to  appellee  $100  of  the  amount  thus  pro- 
cured, returned  to  the  appellant  the  amount  of  the  interest 
on  the  note  for  three  months  at  ten  per  cent  per  annum, 
and  retained  out  of  the  balance  the  amount  of  his  own  com- 
missions, with  fees  for  acknowledging  and  recording  the  deed 
of  trust.  Whether  this  exhausted  the  balance  or  not  is  left  in 
doubt. 

The  appellant  contends  that  upon  each  loan  he  received  in- 
terest in  advance  at  the  rate  of  only  ten  per  cent  per  annum, 
while  the  appellee  contends  that  he  received  more. 

The  notes  were  not  satisfied.  The  lands  were  sold  under 
the  power  in  the  two  deeds  of  trust,  and  the  appellant  pur- 
chased them. 

Uusury  is  charged, — 1.  Because  the  lender  reserved  inter- 
est in  advance  upon  the  face  of  the  note  at  the  highest  lawful 
rate  of  interest;  and  2.  Because,  in  addition  to  the  highest 
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lawful  interest,  paid  directly  to  the  lender,  interest  in  excess 
thereof  was  paid,  by  way  of  bonus,  to  Smith. 

As  the  notes  were  given  for  the  entire  amount  applied  for, 
and  as  the  amount  actually  received  by  the  borrower  was  less 
than  such  amount  by  the  amount  deducted  for  interest,  it  is 
contended  that  this  constitutes  usury  to  a  mathematical  cer- 
tainty. 

The  constitution  denounces  the  taking  of  usury,  and  upon 
all  contracts  for  its  payment  impresses  the  stamp  of  absolute 
nullity.  This  blight  covers  the  entire  transaction;  it  extends 
to  the  principal  as  well  as  to  the  unlawful  interest  contracted 
for.  Besides  this,  the  constitution  requires  the  general  assem- 
bly to  prohibit  usury  by  law:  Constitution  1874,  art.  19,  sec. 
13.  The  general  assembly  which  convened  within  a  few 
weeks  after  the  constitution  was  adopted,  in  the  attempt  to 
execute  the  mandate  above,  enacted  a  statute  against  usury. 
In  it,  it  is  provided,  among  other  things,  that  all  persons  loan- 
ing money  in  the  state  shall  be  authorized  to  reserve  or  dis- 
count interest  upon  any  note,  bond,  bill,  draft,  acceptance,  or 
other  commercial  paper,  mortgages  or  other  securities,  at  any 
rate  stipulated  or  agreed  upon  by  the  parties,  not  to  exceed 
ten  per  cent:  Acts  1874-75,  p.  145;  Mansfield's  Digest,  sec. 
4736. 

Unless  the  legislative  interpretation  of  the  terms  of  its  man- 
date was  in  violation  thereof,  it  is  clear  that  usury  cannot  be 
imputed  to  the  reserving  in  advance  of  the  highest  lawful  rate 
of  interest.  Although  the  statute  was  intended  to  enforce,  if 
it  in  fact  violates,  the  provisions  of  the  constitution,  it  is 
void.  The  language  of  the  constitution,  as  of  other  similar 
instruments,  is  general  and  comprehensive.  It  deals  with 
large  topics  couched  in  broad  phrase;  it  attempts  neither 
minute  definition  or  enumeration.  It  should  be  so  construed 
as  to  subserve  its  broad  purposes,  and  in  the  accomplishment 
of  this  end,  it  should  not  be  subjected  to  the  application  of 
arbitrary  rules  of  construction,  which,  it  is  said,  are  more 
often  resorted  to  as  aids  in  ingenious  attempts  to  make  the 
constitution  say  what  it  does  not  than  with  a  view  to  make  it 
express  its  real  intent:  Endlich  on  Interpretation  of  Statutes, 
sec.  506;  Cooley's  Constitutional  Limitations,  101. 

As  a  constitution  does  not  deal  in  detail  or  enumeration,  we 
should  not  give  it  so  broad  a  meaning  as  will  carry  it  beyond 
its  true  sense  and  spirit,  nor  apply  to  it  such  narrow  or  con- 
strained views  as  to  defeat  the  object  of  those  who  framed  it: 
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Cooley's  Constitutional  Limitations;  People  ▼.  Fancher<,  50 
N.  Y.  291;  People  v.  Cowles,  13  Id.  350;  Temple  v.  Mead,  4 
Vt.  535. 

It  has  been  said  by  a  court  distinguished  for  its  learning 
and  ability  that  conventions  do  not  always  use  language  with 
mathematical  accuracy,  and  that  in  them  exceptions  and  quali- 
fications are  sometimes  implied  when  not  expressed:  Kennedy 
V.  Gies,  25  Mich.  83. 

It  is  also  said  to  be  a  correct  rule  in  constitutional  interpre- 
tation to  construe  it,  not  according  to  its  technical  meaning, 
but  according  to  the  acceptation  of  those  who  adopted  it:  State 
V.  Mace,  5  Md.  337-351. 

Mathematical  scope  and  technical  signification  should  each 
yield  to  the  purposes  of  the  instrument,  to  be  ascertained  upon 
an  examination  of  its  provisions,  and  a  consideration  of  the 
evils  it  was  intended  to  remedy,  and  the  benefits  it  was  in- 
tended to  secure.  The  meaning  may  be  drawn  from  all  these 
sources,  and  should  be  in  consonance  with  each  of  them.  It 
must  be  presumed  that  it  was  framed  and  adopted  in  the  light 
and  understanding  of  prior  and  existing  laws,  and  with  refer- 
ence to  them.  When  the  framers  of  a  constitution  employ 
terms  which,  in  legislative  and  judicial  interpretation,  have 
received  a  definite  meaning  and  application,  which  may  be 
either  more  restricted  or  more  general  than  when  employed  in 
other  relations,  it  is  a  safe  rule  to  give  to  them  that  signifi- 
cation sanctioned  by  the  legislative  and  judicial  use:  Daily  y. 
Swope,  47  Miss.  367-383. 

Nor  will  it  be  presumed  that  the  constitution  intended  to 
destroy  or  change  the  existing  laws,  except  as  such  intent  is 
manifested  by  its  spirit  and  letter:  Endlich  on  Interpretation 
of  Statutes,  sec.  520. 

Applying  these  rules  to  the  construction  of  the  clauses  un- 
der consideration,  it  becomes  material  to  ascertain  whether  its 
terms  had  received  judicial  interpretation  before  it  was  incor- 
porated into  the  constitution. 

The  statute  of  12  Anne  provided  in  substance  that  no  per- 
son should  take,  directly  or  indirectly,  for  loan  of  money,  etc., 
interest  at  a  higher  rate  than  five  per  cent  per  annum;  and 
that  all  contracts  whereby  there  was  reserved  or  agreed  to  be 
paid  interest  at  a  higher  rate  should  be  utterly  void.  The 
question  came  before  the  court  of  common  pleas  under  this 
statute,  and  Sir  William  Blackstone  "  conceived  that  interest 
may  as  lawfully  be  received  beforehand,  for  forbearing,  as  after 
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the  term  is  expired,  for  having  forborn":  Lloyd  v.  Williams,  2 
W.  Black.  792. 

The  same  principle  was  approved  under  the  same  statute  in 
so  far  as  it  applied  to  commercial  transactions  in  bills  and 
notes:  Auriol  v.  Thomas,  2  Term  Rep.  52;  Marsh  v.  Martindale, 
3  Bos.  &  P.  154;  Floger  v.  Edwards,  1  Cowp.  112. 

In  the  case  last  above,  the  court  say:  "  Upon  a  nice  calcula- 
tion it  will  be  found  that  the  practice  of  the  banks  in  discount- 
ing bills  exceeds  the  rate  of  five  per  cent;  for  they  take  interest 
upon  the  whole  sum,  but  pay  only  part  of  the  money,  viz.,  by 
deducting  the  interest  first;  yet  this  is  not  usury."  Although 
this  practice  was  held  lawful  under  the  usury  laws,  it  was  not 
permitted  to  become  a  cover  for  usury.  In  the  case  of  Ma.rsh 
V.  Martindale,  supra,  the  court,  after  approving  this  construc- 
tion of  the  law  to  the  extent  indicated,  says:  "No  shift  will 
enable  a  man  to  take  more  than  legal  interest  upon  a  loan." 

If  any  English  court  ever  gave  to  the  statute  of  12  Anne 
any  other  construction,  it  has  not  come  within  our  knowledge. 
Its  construction  is  of  the  highest  importance  in  construing  all 
subsequent  legislation  upon  the  subject,  because  it  has  been 
taken  as  the  model  for  such  subsequent  legislation.  Usury 
laws  differ  widely  as  to  the  effects  of  usury,  but  there  are 
slight  differences  in  defining  its  elements.  As  the  American 
states  have  adopted  the  English  statute  as  a  model,  so  the 
American  courts  have  adopted  the  construction  given  it  by 
English  courts.  So  we  find  the  statement  that  "  the  courts 
uniformly  hold,  at  the  present  day,  that  the  interest  for  ordi- 
nary paper,  having  the  usual  time  to  run,  such  as  is  the  cus- 
tom of  banks,  may  be  taken  in  advance  by  way  of  discount, 
and  not  subject  the  paper  to  the  taint  of  usury  " :  Tyler  on 
Usury,  298-^38;  3  Parsons  on  Contracts,  131,  132,  and  note; 
Morse  on  Banks  and  Banking,  133;  Ticonic  Bank  v.  Johnson,  31 
Me.  414;  Maine  Bank  v.  Butts,  9  Mass.  49;  Fleckner  v.  United 
States  Bank,  8  Wheat.  354;  Manhattan  Co.  v.  Osgood,  15  Johns. 
162.  Although  this  relaxation  of  the  prohibition  against  usury 
was  first  sanctioned  in  the  transaction  of  banks  and  other  corpo- 
rations authorized  to  make  discount,  a  distinction  could  not  be 
made  against  individual,  and  it  became  universal:  3  Parsons 
on  Contracts,  131;  Maine  Bank  v.  Butts,  9  Mass.  49;  Marsh  v. 
Martindale,  supra;  New  York  F.  Ins.  Co.  v.  Ely,  2  Cow.  703;  Cole 
V.  Lockhart,  2  Ind.  631;  Parker  v.  Cousins,  2  Gratt.  372;  45 
Am.  Dec.  388. 

The  question  has  never  been  expressly  ruled  by  this  court. 
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In  an  action  on  a  bond  bearing  ten  per  cent,  payable  semi- 
annually in  advance,  given  to  the  commissioner  of  internal 
improvements  for  borrowed  money,  the  court  held  the  instru- 
ment void  for  usury.  Although  not  decided,  the  principle  of 
the  cases  herein  cited  seemed  to  be  approved  by  the  court, 
which  held  it  inapplicable  to  the  case  under  consideration,  be- 
cause the  bond  was  not  intended  to  circulate  as  a  negotiable 
instrument  for  the  benefit  of  trade:  Hogan  v.  Hensley,  22  Ark. 
413.  It  was  not  within  the  rule,  for  the  further  reason  that 
the  bond  was  not  "  ordinary  paper,  having  the  usual  time  to 
run,  such  as  is  the  custom  of  banks "  to  deal  in.  As  the 
Arkansas  statute  then  in  force  was  in  all  essential  features 
like  the  similar  statutes  of  England  and  the  other  states, 
which  had  been  fully  and  uniformly  construed,  it  cannot  be 
doubted  that  a  similar  construction  would  have  been  given. 
The  like  usage  certainly  obtained  and  was  acquiesced  in  in 
this  state. 

The  first  prohibition  against  usury  in  Arkansas  was  con- 
tained in  the  act  of  1838.  It  was  in  force  continuously  until 
1868.  Then  the  administration  of  the  state  government 
changed  hands,  and  a  constitution  was  adopted  which  pro- 
vided that  no  law  limiting  the  rate  of  interest  for  which  per- 
sons might  contract  should  ever  be  passed.  In  1874,  after  the 
administration  of  the  government  had  been  restored  to  those 
from  whom  it  was  taken  in  1868,  the  present  prohibition 
against  usury  was  incorporated  into  the  constitution.  There 
was  no  intent  to  change  the  usury  laws  that  for  thirty  years 
rested  upon  the  statute-books  of  the  state,  but  rather  to  re- 
move the  inhibition  against  such  laws,  and  to  restore  them 
upon  a  safer,  more  permanent  and  stable  basis.  The  clause 
of  the  constitution  is  no  broader  in  its  terms,  and  seems  to 
reach  no  further  in  its  purpose,  than  the  act  of  1838,  the  act  of 
12  Anne,  or  the  acts  of  the  other  states  upon  the  subject. 

The  framers  of  the  constitution  intended  only  to  make  the 
prohibition  against  usury,  as  it  had  formerly  been  understood, 
a  part  of  the  organic  law,  and  not  leave  it  to  depend  on  the 
discretion  of  the  legislators,  or  the  chances  of  party  ascendency. 
Such  being  the  purpose  of  the  constitution,  and  such  the  mean- 
ing given  statutes  embodying  its  terms  by  previous  judicial 
construction,  it  follows  that  it  will  receive  the  same  construc- 
tion placed  upon  the  similar  statutes.  This  conclusion  re- 
ceives support  in  the  fact  that  the  legislature  meeting  very 
Boon  after  its  adoption,  dominated  by  the  purpose  that  con- 
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trolled  in  its  adoption,  and  charged  with  the  duty  of  carrying 
it  into  effect,  enacted  the  statute  referred  to.  We  consider  the 
act  valid  so  far  as  it  relates  to  transactions  of  a  commercial 
kind  in  short-time  paper. 

The  appellant  collected  the  highest  lawful  rate  of  interest; 
in  addition  to  this,  Smith,  who  acted  as  agent  either  of  appel- 
lant or  appellee,  received  a  bonus  for  his  services.  It  is  con- 
troverted whether  he  acted  as  the  agent  of  the  one  or  of  the 
other;  this  involves  a  question  of  fact  to  be  submitted  to  a 
jury,  and  upon  its  finding  would  perhaps  depend  the  decision 
of  the  case. 

If  he  acted  as  the  agent  of  the  borrower  alone,  whether  he 
received  or  did  not  receive  a  bonus  is  immaterial  to  the  plea 
of  usury.  What  the  borrower  pays  to  his  own  agent  for  pro- 
curing a  loan  is  no  part  of  the  sum  paid  for  the  loan  or  for- 
bearance of  money:  Merck  v.  American  F.  L.  Mfg.  Co.,  79  Ga. 
213;  McFarland  v.  Carr,  16  Wis.  276;  Ballinger  v.  Bourland, 
87  111.  513;  Philo  v.  Butterfield,  3  Neb.  256;  Gray  v.  Van  Blar- 
com,  29  N.  J.  Eq.  454;  Eddy  v.  Badger,  8  Biss.  238. 

If  he  acted  as  the  agent  of  the  lender,  the  effect  is  involved 
amid  a  mass  of  conflicting  judicial  utterances,  embarrassing 
and  irreconcilable. 

Some  courts  hold  that  if  the  agent  collect  the  bonus  for  his 
own  exclusive  benefit,  and  the  lender  receives  no  part  of  it, 
that  this  will  not  constitute  usury,  whether  the  lender  knew 
of  it  or  not:  Conover  v.  Van  Meter,  18  N.  J.  Eq.  481;  Acheson 
V.  Chase,  28  Minn.  211;  see  also  Mackey  v.  Winkler,  35  Id.  513; 
New  England  M.  S.  Co.  v.  Gay,  32  Fed.  Rep.  636. 

Others  hold  that  although  the  lender  had  no  knowledge 
that  his  agent  received  a  bonus  from  the  borrower,  still  it  will 
constitute  usury  if  he  did  receive  it:  Philo  v.  Butterfield,  3 
Neb.  256;  New  England  M.  S.  Co.  v.  Hendrickson,  13  Id.  157; 
Olmstead  v.  New  England  M.  S.  Co.,  11  Id.  487;  Cheney  v. 
White,  5  Id.  261;  25  Am.  Rep.  487;  Austin  v.  Harrington,  28 
Vt.  130. 

We  will  not  discuss  what  we  deem  to  be  obvious  vices  in 
each  doctrine  above  stated,  but  announce  the  rule  which  we 
consider  most  in  consonance  with  reason  and  justice,  and  best 
sustained  by  authority.  The  lender  may  receive  for  the  for- 
bearance of  money  ten  per  cent  per  annum,  and  no  more.  In 
excess  of  that  his  agent  can  receive  no  bonv^  from  the  bor- 
rower. If  the  agent  do  receive  from  the  borrower  a  bonus  in 
excess  of  the  highest  lawful  interest,  either  with  his  knowl- 
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edge,  or  under  circumstances  from  which  the  law  will  pre- 
sume he  had  knowledge,  then  the  transaction  is  usurious; 
while  if  the  agent  received  the  excessive  bonus  without  hia 
knowledge,  and  under  circumstances  from  which  his  knowl- 
edge could  not  be  reasonably  presumed,  the  transaction  would 
not  be  usurious.  What  circumstances  will  raise  the  presump- 
tion of  knowledge  must  be  determined  in  each  case,  in  accord- 
ance with  the  principle  by  which  knowledge  is  imputed  to 
persons  in  controversies  generally. 

We  will  add  now  that  where  a  lender  places  money  with  an 
agent  to  be  loaned,  with  the  understanding  that  he  must  re- 
ceive the  highest  lawful  interest,  and  that  the  agent  must  look 
to  the  borrower  for  his  commissions,  the  circumstances  neces- 
sarily impute  knowledge  to  the  lender  of  a  usurious  bonus  re- 
ceived by  the  agent  upon  each  loan.  And  if  the  money  was 
so  placed,  and  nothing  said  as  to  the  compensation  of  the 
agent,  but  the  lender  demanded  for  himself  the  highest  lawful 
rate  of  interest,  the  same  result  would  follow,  unless  the  rela- 
tions between  the  lender  and  his  agent  were  such  as  reason- 
ably to  justify  the  belief  that  the  agent  would  act  solely  for 
the  accommodation  of  the  lender,  and  without  expectation  of 
reward.  It  would  not  be  right  to  punish  the  principal  for  the 
unlawful  acts  of  his  agent,  done  without  his  authority  or 
knowledge,  either  express  or  implied;  but  although  the  acts  be 
unlawful,  if  they  are  done  by  the  authority  or  with  the  knowl- 
edge, express  or  implied,  of  the  principal,  they  are  the  acts 
of  the  principal,  for  which,  upon  correct  principle,  he  is  and 
should  be  held  responsible.  To  hold  otherwise  would  be  to 
permit  the  lender  to  exact  the  highest  lawful  interest,  and  the 
payment  of  a  debt  for  which  he  is  bound.  If  this  could  be 
done,  why  not  permit  the  lender  to  collect  excessive  interest, 
and  excuse  his  misconduct  by  showing  that  he  had  used  the 
excess  in  paying  a  debt  he  owed?  Payne  v.  Newcomb,  100  111. 
611;  39  Am.  Rep.  69;  Condit  v.  Baldwin,  21  N.  Y.  219;  Bell  v. 
Day,  32  Id.  165;  Rogers  v.  Buckingham,  33  Conn.  81;  McFar- 
land  V.  Carr,  16  Wis.  276;  Call  v.  Palmer,  116  U.  S.  98. 

The  instructions  were  given  under  a  mistaken  view  of  the 
law,  and  state  it  incorrectly;  for  that  reason,  the  judgment 
must  be  reversed,  and  the  cause  remanded  for  a  new  trial  in 
accordance  with  the  law  as  herein  announced. 


Usury.  —  With  respect  to  what  are  usurious  coutracts,  and  the  law  gov- 
eraiug  such  contracts,  see  extended  note  to  Davis  v.  Garr,  55  Am.  Dec.  391- 
400.     The  illegality  of  usury  is  dependent  altogether  upon  statute:   Coleman 
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▼.  Commins,  77  Cal.  548.  Although  the  innocent  purchaser  of  usurious  secu- 
rities, when  such  purchase  was  brought  about  by  fraud,  may  enforce  the 
■ecurities  against  the  maker  to  the  extent  of  the  money  paid  by  the  pur- 
chaser, with  interest,  yet  under  the  usury  laws  he  can  only  recover  such  an 
amount  as  is  not  usurious:  Miller  v.  Zeimer,  111  N.  Y.  441.  Usurious  inter- 
est in  a  judgment,  which  is  satisfied  upon  the  giving  of  a  new  security  for 
the  same  amount,  cannot  afterwards  be  set  up  as  a  credit  when  suit  is  brought 
upon  the  new  security,  though  in  such  a  suit  credit  must  be  allowed  for  usu- 
rious interest  paid  upon  the  loan  after  the  satisfaction  of  the  judgment:  Col- 
vin  V.  Blymer,  121  Pa.  St.  582.  The  payment  of  usurious  interest  is  a  valid 
consideration  for  an  extension  of  time,  made  upon  such  payment,  upon  a 
promissory  note:  Mann  v.  Broum,  71  Tex.  241;  compare  WoodaUv.  Kelly,  85 
Ala.  368;  7  Am.  St.  Rep.  57,  and  note;  Knox  v.  Williams,  24  Neb.  630;  8 
Am.  St.  Rep.  220,  and  note;  Mutual  Nat.  Bank  v.  Regan,  40  La.  Ann.  17; 
Vaught  V.  Rider,  83  Va.  669;  5  Am.  St.  Rep.  305,  and  note;  Truby  v.  Moa- 
grove,  118  Pa.  St.  89;  4  Am.  St.  Rep.  575,  and  note;  Swird  v.  Carr,  76  Ga. 
322;  2  Am.  St.  Rep.  44,  and  note. 

Usury. — Bonus  Paid  to  Agknt  of  Borrower,  whether  it  constitutM 
«sury:  Note  to  Ballinger  v.  Bourland,  29  Am.  Rep.  70-76. 
Jlm.  St.  Esp..  Voju  XIV.  -« 
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Dyson  v.  New  York  and  New  England  E.  E.  Co. 

[67  connbcticdt,  9.] 

Bailboad  Companies  —  Negligence.  —  Genebal  Rule  is,  that  Negli- 
OBNCE  CANNOT  BE  INFERRED  from  the  rate  of  speed  alone  at  which  rail- 
way trains  are  run. 

Railroad  Companies  —  Negligence  in  Running  Train  at  High  Rate  of 
Speed  over  Crossing.  —  The  plaintiff's  intestate  was  driving  an  omni- 
bus on  the  highway,  and  was  ran  over  and  killed  at  a  highway  crossing 
by  the  defendant's  passenger  train,  which  was  running  at  a  high  but  not 
nnusual  rate  of  speed.  The  crossing  was  within  the  city  limits,  and  the 
highway  was  much  used,  though  the  locality  was  not  a  thickly  settled 
one,  and  the  city,  though  having  authority  under  its  charter  to  do  so, 
had  made  no  order  limiting  the  rate  of  speed  of  trains  within  its  limits. 
The  railroad  curved  as  it  approached  the  crossing,  and  the  view  was 
intercepted  for  the  distance  of  two  hundred  feet  on  the  highway,  until 
the  train  was  within  about  twenty  feet  of  the  crossing.  Under  this 
■tate  of  facts,  it  cannot  be  held  that  the  defendant  company  was  negli- 
.  gent  by  reason  of  the  rate  of  speed  maintained  at  the  crossing. 

Railroad  Companies  —  Danger  Signals  at  Crossings.  —  Railroad 
Company  is  not  Guilty  of  Negligence  in  not  providing,  at  highway 
crossings,  additional  signals  to  those  required  by  statute,  the  statute  also 
authorizing  the  railroad  commissioners  to  require  other  signals  at  cross- 
ings when  they  should  deem  them  necessary  for  the  protection  of  the 
public.  Such  statute  is  exhaustive,  and  defines  the  whole  duty  of  such 
companies  in  the  matter  to  which  it  relates. 

Railroad  Company  cannot  be  Held  Liable  for  Injury  Caused  by  the 
collision  of  a  train,  run  at  a  high  rate  of  speed,  with  a  vehicle  at  a  high- 
way crossing,  because  the  fireman  on  the  train,  although  he  saw  the  ve- 
hicle at  some  distance  from  the  crossmg,  did  not  call  the  attention  of 
the  engineer  to  it  until  it  was  again  seen  just  before  the  collision. 

Railroad  Companies.  —  No  General  Duty  Rests  upon  Locomotive- 
BNOINEER  in  respect  to  a  traveler  whom  he  sees  approaching  a  crossing. 
Ordinarily,  he  has  a  right  to  assume  that  the  traveler  will  regard  the 
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signals  if  they  have  been  given,  and  he  is  only  called  upon  to  act  when 
the  traveler  ia  so  near  the  crossing  as  naturally  to  startle  him  by  a  sense 
of  danger. 
Evidence.  — Photographio  Sketches  of  the  Scene  op  an  Accident 
ARK  Admissible  in  Evidence  as  a  correct  representation  of  the  locality 
and  its  surroundings,  and  any  change  in  the  appearance  of  the  locality, 
arising  from  the  views  being  taken  at  a  different  season  of  the  year,  is 
open  to  explanation. 

Action  brought  by  John  B.  Dyson,  administrator  of  Charles 
Dyson,  to  recover  damages  for  the  death  of  the  plaintiff's  in- 
testate, alleged  to  have  been  caused  by  the  negligence  of  the 
defendant,  the  New  York  and  New  England  Railroad  Com- 
pany, in  the  running  of  one  of  its  trains.  The  deceased, 
while  driving  an  omnibus  on  the  highway,  was  run  over  and 
killed  at  a  crossing  by  one  of  the  defendant's  passenger  trains, 
which,  at  the  time  of  the  accident,  was  running  at  the  rate  of 
about  forty  miles  an  hour.  Other  facts  appear  in  the  opinion. 
Judgment  was  rendered  in  favor  of  the  plaintiff,  and  the  de- 
fendant appealed. 

S.  E.  Baldwin  and  E.  D.  Rohbins,  for  the  appellant. 
C.  E.  Mitchell  and  F.  L.  Hungerford,  for  the  appellee. 

Beardsley,  J.  The  superior  court  finds  that  the  collision 
which  caused  the  death  of  the  intestate  was  produced  by  the 
negligence  of  the  defendant  company,  and  has  detailed  the 
facts,  and  presumably  all  the  material  facts,  upon  which  it 
formed  that  conclusion. 

The  question  presented  by  the  second  assignment  of  errors 
is,  whether  these  facts  are  legally  sufficient  to  justify  the  find- 
ing of  negligence.  Such  negligence  is  found  to  consist  of  a 
violation  of  duty  by  the  defendant  in  three  particulars:  1.  In 
running  its  train  at  so  high  a  rate  of  speed  over  the  crossing 
in  question;  2.  In  not  protecting  the  crossing  by  a  flag-man, 
gates,  or  some  danger  signal  other  than  those  which  were  em- 
ployed; and  3.  That  the  fireman  on  the  train  was  negligent 
in  not  calling  the  attention  of  the  engineer  to  the  approach- 
ing omnibus. 

Was  the  defendant  company  negligent  by  reason  of  the  rate 
of  speed  which  was  maintained  at  the  crossing?  The  cross- 
ing is  just  within  the  limits  of  the  city  of  New  Britain,  and 
the  highway  which  forms  it  is  much  traveled,  but  we  infer, 
from  the  finding,  and  especially  from  the  photographic 
sketches  of  the  locality,  that  it  was  not  surrounded   hj  a 
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thickly  settled  neighborhood.  The  train  in  question  was  run- 
ning at  a  rate  of  speed  which,  though  high,  cannot,  at  the 
present  day,  be  regarded  as  excessive  for  a  fast  passenger 
train,  and  we  infer,  from  the  finding  that  trains  "customarily 
run  over  the  crossing  at  a  high  rate  of  speed,"  that  it  was  not 
unusual. 

The  city  of  New  Britain  had  made  no  order  limiting  the 
speed  of  trains  at  the  crossing,  though  authorized  by  its  char- 
ter to  do  so. 

We  think  that  the  court  below  erred  in  its  conclusion  that 
it  was  the  legal  duty  of  the  defendant  company  to  slacken  the 
speed  of  its  train.  As  a  general  rule,  negligence  cannot  be  in- 
ferred from  speed  alone.  In  the  case  of  Warner  v.  New  York 
Central  R.  R.  Co.,  44  N.  Y.  465,  the  law  is  thus  stated:  «  The 
law  places  no  restrictions  upon  the  rate  of  speed  at  which 
trains  may  be  run  across  the  country,  at  the  crossings  of  high- 
ways, or  elsewhere;  nor  is  the  train  required  to  stop  or  reduce 
its  speed  at  such  places;  ....  nor  does  the  law  subject  the 
company  to  liability  to  damages  occasioned  by  the  rate  of 
speed,  if  the  signals  required  by  law  are  observed."  To  the 
same  effect  are  Telfer  v.  Northern  R.  R.  Co.,  30  N.  J.  L.  188, 
192;  Chicago  etc.  R.  R.  Co.  v.  Lee,  68  111.  576;  Chicago  etc. 
R.  R.  Co.  V.  Harwoody  80  Id.  88;  Grows  v.  Maine  Central  R.  R. 
Co.,  67  Me.  100. 

It  is  found  that  the  crossing  was  especially  dangerous.  It 
was  undoubtedly  so,  as  compared  with  those  where  the  traveler 
upon  the  highway  has  a  continuous  view  of  the  approaching 
train  for  a  considerable  distance.  The  fact  that  the  view  was 
intercepted  for  the  distance  of  two  hundred  feet  on  the  high- 
way until  the  approaching  train  was  within  twenty  feet  of  the 
crossing,  and  that  the  railroad  curved  as  it  approached  the 
crossing,  were  elements  of  danger  to  the  traveler  upon 
the  highway. 

The  habits  of  men  are  such  that  all  crossings  of  highways 
by  railroads  at  grade  are  practically  dangerous,  and  it  is  the 
policy  of  the  state  to  abolish  them  as  fast  as  is  practicable. 
The  danger  arises  mainly  from  the  forgetfulness  of  the  railroad 
employees,  or  the  inattention  or  temerity  of  the  traveler  upon 
the  highway. 

This  danger  is  obviously  diminished  where  the  conditions  are 
Buch  that  the  traveler  is  not  required  to  rely  upon  the  danger 
signals,  but  can  see  the  approaching  train  in  time  to  avoid  it, 
and  the  engineer  can  see  an  object  at  the  crossing  in  time  to 
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effectually  reduce  the  speed  of  his  train  before  reaching  it. 
But  such  conditions  are  hardly  the  more  common  ones  at  rail- 
road crossings  in  this  state. 

In  many,  if  not  in  most,  cases,  the  traveler  must  rely  for  his 
safety  upon  the  danger  signals.  In  the  present  case  they  were 
given  as  required  by  the  statute,  and  so  far  as  appears  there 
was  nothing  to  materially  obstruct  their  sound.  The  cuts 
from  four  to  seven  and  a  half  feet  high,  through  which  the 
train  ran  as  it  approached  the  crossing,  could  hardly  have  this 
effect,  as  in  ordinary  locomotives  the  whistle  and  bell  are 
higher  than  that  from  the  track.  The  highway  was  much 
traveled  by  inhabitants  of  New  Britain  and  adjoining  towns. 
It  seems  highly  probable  that  if  a  diminished  speed  at  this 
crossing  was  essential  to  the  safety  of  travelers  in  the  exer- 
cise of  due  caution,  the  city  of  New  Britain  would  have  de- 
manded it. 

A  rule  requiring  trains  to  so  reduce  their  speed  before  coming 
in  view  of  all  crossings,  where  the  conditions  are  similar  to 
those  of  this  one,  as  to  avoid  collision  with  an  object  at  or  near 
the  crossing,  would  seriously  incommode  the  public,  and  be 
unnecessary  for  travelers  exercising  proper  care. 

Doubtless  in  some  cases  the  company  might  be  liable  for 
the  neglect  of  the  engineer  to  slacken  the  speed  of  his  train, 
if  by  doing  so  he  might  have  avoided  a  collision;  as  if  he  was 
informed  that  a  person  was  approaching  a  crossing  in  such  a 
condition  or  under  such  circumstances  as  to  indicate  that  he 
was  heedless  of  the  danger  signals,  as  if  other  sounds  were 
prevailing,  as  of  a  thunder-storm,  which  might  render  the 
sound  of  the  signals  indistinguishable.  In  such  cases  the 
company  might  properly  be  charged  with  the  consequences  of 
the  personal  negligence  of  the  engineer. 

Nor  do  we  think  that  the  defendant  was  guilty  of  negligence 
in  not  providing  at  the  crossing  additional  signals  to  those  re- 
quired by  statute.  In  this  state  the  legislature  has  assumed 
the  regulation  of  this  matter  by  providing  specifically  what 
signals  shall  be  given  of  the  approach  of  trains  to  crossings, 
and  by  instructing  the  railroad  commissioners  to  require  other 
signals  at  crossings  when  they  shall  deem  them  necessary  for 
the  protection  of  the  public.  This  legislation  is  exhaustive, 
and  defines  the  whole  duty  of  railroad  companies  in  the  mat- 
ter to  which  it  relates:  Weber  v.  New  York  Central  R.  R.  Co.y 
58  N.  Y.  451;  Pakalinsky  v.  New  York  etc.  R.  R.  Co.,  82  Id.  424; 
State  ex  rel.  Fay  v.  Philadelphia  etc.  R.  R.  Co.,  47  Md.  76;  Haeu 
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V.  Grand  Rapids  etc.  R.  R.  Co.,  47  Mich.  401;  Cliffy.  Midland 
R'y  Co.,  L.  R.  5  Q.  B.  264. 

Nor  do  we  think  that,  upon  the  facts  found,  the  company 
should  be  held  liable  because  the  fireman  did  not  sooner  tell 
the  engineer  of  the  approach  of  the  omnibus.  No  general 
duty  rests  upon  the  engineer  in  respect  to  a  traveler  whom  he 
sees  approaching  the  crossing,  and  of  course  none  upon  the 
fireman.  Ordinarily,  he  has  a  right  to  assume  that  he  will 
regard  the  signals  if  they  have  been  given,  and  is  only  called 
upon  to  act  when  the  traveler  is  so  near  the  crossing  as  natu- 
rally to  startle  him  by  a  sense  of  danger.  The  distance  of  the 
omnibus  from  the  crossing  when  seen  by  the  fireman  is  not 
found  distinctly,  but  the  inference  from  the  finding  is  that  it 
was  at  least  two  hundred  feet,  as  it  is  found  that  for  that  dis- 
tance the  intestate  could  not  see  the  train  until  he  came  to  the 
company's  right  of  way,  and  the  engineer  from  his  post  on  the 
locomotive  could  not  see  the  omnibus.  If  this  inference  is 
the  correct  one,  the  lad  must  have  driven  rapidly  from  that 
point  to  the  crossing  to  have  met  the  train,  which  was  about 
six  hundred  feet  from  the  crossing  when  the  fireman  saw  the 
omnibus,  —  much  more  rapidly  than  he  was  driving  when  he 
•started,  or  when  he  was  last  seen.  But  if  the  horses  were 
'driven  for  the  two  hundred  feet  at  the  same  rate  as  when 
£een  by  the  witnesses,  the  probable  distance  of  the  omnibus 
from  the  crossing  when  the  fireman  saw  it  was  about  eighty 
feet.  If  this  was  so,  we  cannot  say  that  he  was  in  fault  in 
not  instantly  calling  the  attention  of  the  engineer  to  it.  It 
is  not  unusual  for  prudent  persons  driving  horses  accustomed 
to  trains  to  approach  as  near  as  or  nearer  than  this  to  cross- 
ings when  a  train  is  about  to  pass. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the 
other  questions  presented  by  the  assignment  of  errors. 

We  refer,  however,  to  the  objection  made  by  the  defendant 
to  the  photographic  sketches  ofl"ered  in  evidence  by  the  plain- 
tiflF,  as  it  presents  a  question  of  evidence  which  has  not  hitherto 
been  passed  upon  by  this  court.  The  court  properly  overruled 
the  objection.  The  pictures  represented  the  crossing  in  ques- 
tion and  its  surroundings,  and  presumably  the  court  below 
found  that  it  was  a  correct  representation  of  them;  the  change 
in  the  appearance  of  the  locality  made  by  the  falling  of  the 
leaves  from  the  trees  was  of  course  open  to  explanation:  Marcy 
V.  Barnes,  16  Gray,  161;  77  Am.  Dec.  405;  Randall  v.  Chase, 
133  Mass.  210;  Ruloffv.  People,  45  N.  Y.  213;  Church  v.  City 
oj  Milwaukee,  31  Wis.  512;  Abbott's  Trial  Evidence,  102. 
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There  was  error  in  the  judgment  appealed  from,  and  it  is 
reversed.  

Railroads.  —  Duty  of  Travelers  vpon  Railroad  Tracics  or  Cross- 
ings: See  Dtirbin  v.  Oregon  H.  E.  -He  Nav.  Co.,  17  Or.  5;  11  Am.  St.  Rep.  778, 
and  particularly  cases  cited  in  note  786.  Ordinary  care  and  prudence  must 
be  exercised  by  a  person  approaching  a  railway  crossing:  Dallas  etc.  R'y  Co.  v. 
Able,  72  Tex.  150;  and  ordinary  care  requires  looking  up  and  down  the  track 
for  approaching  engines:  Hamilton  v.  Delaware  etc.  R.  R.  Co.,  50  N.  J.  L. 
263;  Galveston  etc.  R'y  Co.  v.  Kutac,  72  Tex.  644;  Trousclair  v.  Steamship  Co., 
80  Cal.  521.  And  where  a  railroad  company  and  the  public  both  use  a  street, 
the  railroad  company  must  keep  a  lookout  for  persons  upon  its  track,  and  the 
travelers  in  the  street  must  keep  a  lookout  for  approaching  trains:  Eswin  v. 
St.  Louis  etc.  R'y  Co.,  96  Mo.  290. 

Railroad  Crossings.  —  Duty  of  Company  with  Respect  to  Persons 
UPON  OR  Approaching  Crossings:  See  cases  cited  in  note  to  Durbin  v.  Oregon 
R.  R.  A  Nav.  Co.,  11  Am.  St.  Rep.  786;  Louisville  etc.  R.  R.  Co.  v.  Hall,  87 
Ala.  708;  13  Am.  St.  Rep.  84,  and  particularly  cases  cited  in  note  93,  94. 
The  duty  of  those  in  charge  of  a  railroad  train  to  stop  it  on  account  of  the 
nearness  of  one  about  to  cross  its  track,  or  of  one  who  is  upon  the  track,  does 
not  arise  until  it  appears  that  such  person  intends  to  go  upon  the  track  in 
front  of  the  approaching  train:  Railway  v.  Kuehn,  70  Tex.  583;  compare  East 
Tennessee  etc.  R'y  Co.  v.  Winteis,  85  Tenn.  240.  The  fact  that  the  public, 
without  protest  from  the  railroad  company,  habitually  crossed  its  track  at  a 
place  other  than  a  regular  street  or  highway  crossing  imposes  upon  the  com- 
pany a  degree  of  care  greater  than  at  a  place  where  there  is  merely  an  occa- 
sional crossing  or  none  at  all:  St.  Louis  etc.  R'y  Co.  v.  Crosnoe,  72  Tex.  79.  A 
railway  company  may  set  up  as  a  defense  that  its  gates  at  a  crossing  were 
left  open  by  the  land-owner  or  some  other  wrong-doer  other  than  one  of  the 
company's  employees:  Chicago  etc.  R'y  Co.  v.  Barnes,  116  Ind.  126.  But  con- 
tributory negligence  upon  the  part  of  one  who  is  injured  will  ordinarily  pre- 
clude his  recovery,  although  the  defendant  was  also  guilty  of  negligence: 
Trousclair  v.  Steamship  Co.,  SO  Cal.  521;  but  if  an  engineer  knows  that  the 
whistles  and  bells  are  insufficient  to  warn  a  traveler  upon  the  track  of  his  dan- 
ger from  the  approaching  train,  and  he  is  able  to  stop  the  train,  and  reck- 
lessly fails  to  do  so,  the  contributory  negligence  upon  the  part  of  such  traveler 
will  not  avail  against  such  conduct  on  the  part  of  the  engineer:  Bouwmeester 
V.  Grand  Rapids  etc.  R.  R.  Co.,  67  Mich,  87. 

Railroads  —  Negligence  by  Reason  of  Undue  Speed.  —  Ordinarily, 
the  running  of  railroad  trains  within  the  limits  of  a  city  at  a  rate  of  speed 
greater  than  is  allowed  by  the  ordinances  of  such  city  is  negligence  per  se: 
Schlereth  v.  Missouri  P.  R'y  Co.,  96  Mo.  509;  Virginia  etc.  R'y  Co.  v.  White,  84 
Va.  498;  10  Am.  St.  Rep.  874,  and  note  883;  and  it  is  always  at  least  a  cir- 
cumstance for  the  jury  to  consider  in  determining  whether  the  railroad  com- 
pany was  or  was  not  guilty  of  negligence:  Union  Pac.  R'y  Co.  v.  Rassmussen, 
25  Neb.  810;  13  Am.  St.  Rep.  527,  and  note  532;  Blanchard  v.  Lake  Sliore 
etc.  R'y  Co.,  126  111.  416;  9  Am.  St.  Rep.  630.  Railroad  companies,  in  the 
absence  of  statutes  forbidding  it,  may  run  trains  off  schedule  time,  and  at  in- 
creased rates  of  speed,  and  doing  so  does  not  constitute  negligence  per  »e: 
East  Tennessee  etc  R.  R.  Co.  v.  Winters,  85  Tenn.  240. 

Evidence  —  Photographs.  —  As  to  the  admissibility  of  photographs  as 
evidence:  Bbom  v.  Zimpelman,  47  Tex.  503;  26  Am.  Rep.  315,  and  extended 
aote  319-321. 
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Shoninger  V.  Peabody. 

[57  Connecticut.  42.] 
AoBKCT  —  Principal  is  Required  to  Affirm  or  Repudiate  Contract 
OF  AoKNT  IN  ITS  ENTIRETY.  —  Where  an  agent  sella  the  gooda  of  his 
principal  at  an  agreed  price,  to  be  paid  for  in  services  to  be  rendered 
to  the  agent  by  the  purchaser,  and  the  principal,  with  full  knowledge 
of  the  facta,  sues  the  purchaser  in  assumpsit  for  the  price  agreed,  he 
thereby  aflBrms  the  contract  of  his  agent,  both  as  to  the  sale  and  the 
mode  of  pajdng  the  price.  In  such  case,  the  principal  might  repudiate 
the  entire  contract,  and  recover  the  goods  in  an  action  of  replevin,  or 
their  value  in  an  action  of  trover,  but  he  cannot  adopt  the  contract  in 
part  without  adopting  it  wholly. 

Action  of  assumpsit,  brought  by  Shoninger  and  another 
against  Peabody,  to  recover  for  the  price  of  a  piano  sold.  The 
facts  appear  in  the  opinion.  There  was  a  judgment  for  th& 
plaintiffs,  and  the  defendant  appealed. 

/.  O'Neil  and  C.  A.  Colley,  for  the  appellant. 

S.  W.  Kellogg  and  J.  P.  Kellogg,  for  the  appellees. 

LooMis,  J.  The  plaintiffs  have  been  for  many  years  deal- 
ers in  musical  instruments  at  New  Haven,  with  a  branch  store 
at  Waterbury,  which,  from  1880  to  October,  1886,  was  under 
the  sole  charge  and  management  of  one  Henry  R.  Day,  the 
general  agent  of  the  plaintiffs.  Day  was  paid  a  regular  sal- 
ary, and  received,  in  addition,  a  commission  on  all  sales  made 
by  him  for  the  plaintiffs.  While  acting  as  such  agent  he  sold 
from  the  store  in  Waterbury  one  of  the  plaintiffs'  pianos  to  the 
defendant  for  the  agreed  price  of  three  hundred  dollars,  which 
was  agreed  to  be  paid  for  wholly  by  certain  commissions  that 
might  become  due  from  Day  to  the  defendant  on  future  stock 
transactions  between  the  defendant  and  Day  on  his  private 
account.  The  defendant  has  been  for  a  considerable  time  en- 
gaged in  the  business  of  a  stock-broker,  and  as  such  had  had 
previous  dealings  with  Day.  The  plaintiffs  had  no  actual 
knowledge  of  the  sale  of  the  piano  until  after  Day  had  left 
their  employment.  He  had  reported  to  them  that  the  piano 
was  rented  to  the  defendant.  But  the  finding  is  explicit  that 
the  plaintiffs  were  informed  of  the  terms  of  the  sale  after  Day 
left  their  employ,  and  before  the  bringing  of  this  suit.  The 
defendant  earned  commissions  in  his  stock  transactions  on 
Day's  account  to  the  amount  of  $185,  which  were  credited  by 
Day  on  the  piano  account,  but  not  paid  over  to  the  plaintiffs. 
In  the  year  1886  the  defendant  paid  the  plaintiffs  several 
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sums,  aggregating  seventy-five  dollars,  which  is  all  the  plain- 
tiffs ever  received  towards  the  price  of  the  piano.  Day  was 
a  defaulter  in  his  dealings  with  the  plaintiffs  to  an  amount 
exceeding  five  thousand  dollars. 

The  manifest  wrong  and  injustice  perpetrated  upon  the 
plaintiffs  by  the  defendant  and  Day  make  us  regret  that  the 
principles  of  law  applicable  to  the  remedy  chosen  by  the  plain- 
tiffs are  not  flexible  enough  to  afford  relief.  But  the  greatest 
good  to  the  greatest  number  requires  adherence  to  sound  gen- 
eral principles,  even  though  in  a  given  case  a  party  may  fail 
in  obtaining  redress.  The  whole  trouble  in  this  case  arises 
from  a  mistake  as  to  the  plaintiffs'  remedy. 

When  the  plaintiffs  were  informed  of  the  terms  of  the  con- 
tract made  by  their  agent  for  the  sale  of  the  piano  to  the  de- 
fendant, they  had  an  election  to  repudiate  the  arrangement, 
and  by  tendering  back  what  they  had  received  in  ignorance  of 
the  terms  of  the  sale,  and  demanding  the  piano,  they  could 
have  recovered  it  by  an  action  of  replevin  or  obtained  its  value 
in  trover.  But,  knowing  the  terms  of  the  sale,  they  elected  to  sue 
in  assumpsit  on  the  contract  for  the  agreed  price,  and  thereby 
they  affirmed  the  contract,  and  ratified  the  act  of  the  agent, 
precisely  as  if  it  had  been  expressly  approved  upon  being  re- 
ported to  them  hy  the  agent  or  the  defendant;  and  in  contem- 
plation of  law,  a  subsequent  ratification  and  adoption  of  an 
act  has  relation  back  to  the  time  of  the  act,  and  is  tantamount 
to  a  prior  command:  1  Am.  Lead.  Cas.,  4th  ed.,  592. 

The  argument  for  the  plaintiffs  (though  it  is  not  so  stated) 
seems  really  to  involve  the  fallacious  assumption  that  the 
plaintiffs  could  affirm  the  contract  in  part  and  repudiate  it  in 
part;  that  is,  that  the  contract  is  to  be  treated  as  good  for  the 
agreed  price,  but  bad  as  to  thie  agreed  mode  of  payment.  But 
the  law  requires  a  contract  to  be  affirmed  or  repudiated  in  its 
entirety:  Shepard  v.  Palmer ,  6  Conn.  100;  Newell  v.  Hurlburt, 
2  Vt.  351.     See  also  the  cases  hereinafter  cited. 

There  was  no  contract  at  all  relative  to  the  piano  except 
the  one  made  by  Day  as  their  agent;  and  when  the  plaintiffs, 
knowing  the  facts,  sued  on  that  contract,  they  affirmed  it  in 
every  essential  particular,  both  as  to  price  and  as  to  the  terms 
of  paying  the  price. 

The  leading  case  on  this  subject  is  Smith  v.  Hodson,  4  Term 
Rep.  211,  where  it  was  held  that  if  a  bankrupt,  on  the  eve  of 
his  bankruptcy,  fraudulently  deliver  goods  to  one  of  his  cred- 
itors, the  assignees  may  disaffirm  the  contract,  and  recover 
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the  value  of  the  goods  in  trover;  but  if  they  bring  assumpsit, 
they  affirm  the  contract  with  all  its  incidents,  so  that  a  cred- 
itor may  even  set  oflF  his  debt;  and  the  principle  established 
in  that  case  has  ever  since  been  considered  to  rest  upon  an 
impregnable  foundation,  that  the  existence  of  the  contract 
could  not  be  affirmed  to  promote  the  purpose  of  a  recovery, 
and  at  the  same  time  be  treated  as  a  nullity  in  order  to  shut 
out  the  opposite  party  from  a  defense  otherwise  open  to  him. 

In  Butler  v.  Gable,  1  Watts  &  S.  108,  the  trustees  in  a 
domestic  attachment,  which  is  a  proceeding  in  the  nature  of 
a  commission  of  bankruptcy,  sued  the  defendant  in  assumpsit 
for  the  amount  of  a  check,  which  had  been  transferred  to  him 
by  the  party  against  whom  the  attachment  issued  subse- 
quently to  its  date,  and  relied  on  the  invalidity  of  the  trans- 
fer as  ground  of  recovery.  But  it  was  held  by  the  court  that, 
whatever  the  result  might  have  been  had  the  action  been  laid 
in  tort,  the  necessary  result  of  laying  it  in  contract  was  to 
affirm  the  transaction  on  which  it  was  founded,  and  entitle 
the  defendant  to  show  that  he  had  received  the  check  in  pay- 
ment of  a  debt. 

For  the  same  reason,  it  has  long  been  held  that  a  principal 
who  seeks  to  enforce  a  sale  made  by  his  agent  cannot  ordi- 
narily allege  that  the  agent  exceeded  his  instructions  in  war- 
ranting the  goods,  because  he  must  accept  the  contract  as  a 
whole  if  he  means  to  rely  on  any  portion. 

The  general  concensus  of  judicial  opinion  in  the  United 
States  is  in  perfect  accord  with  the  authorities  cited  from  the 
English  courts.  We  will  select  a  few  only  of  the  numerous 
cases  affirming  the  principles  upon  which  we  base  our  opin- 
ion. 

One  of  the  most  recent  cases  is  that  of  Billings  v.  Mason,  80 
Me.  496,  decided  in  August,  1888.  The  case  is  stated  by 
Danforth,  J.,  in  giving  the  opinion  of  the  court,  as  follows: 
"The  action  is  assumpsit  upon  an  account  annexed.  The  de- 
fendant admits  that  he  received  from  the  plaintiff  the  goods 
charged,  and  makes  no  question  as  to  the  prices.  This 
makes  a  prima  facie  case  against  him;  and  though  techni- 
cally it  does  not  change  the  burden  of  proof,  it  devolves  upon 
him,  if  he  would  avoid  the  responsibilitiy,  to  give  some  rea- 
son why.  The  explanation  offered  by  the  defendant  is,  that 
though  he  received  the  goods  from  the  plaintiff,  he  received 
them  by  virtue  of  an  express  agreement  with  an  agent  or 
traveling  salesman  of  the  plaintiff,  one  element  of  which  was 
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that  certain  goods  of  a  like  kind,  which  the  defendant  then 
had,  should  be  taken  in  payment.  This  agreement  with  the 
agent  is  not  questioned,  but  the  answer  to  it  is  twofold:  1. 
That  the  agent  had  no  authority  to  make  such  a  contract; 
and  2.  That  the  contract  under  which  the  action  is  sought  to 
be  maintained  was  made  directly  with  the  plaintiff,  though 
in  some  degree  through  the  instrumentality  of  the  agent. 
Assuming,  under  the  first,  that  the  agent  had  no  authority  to 
make  the  contract  he  did,  —  and  the  evidence  is  quite  conclu- 
sive upon  that  point,  —  still  it  does  not  change  the  conceded 
fact  that  he  not  only  assumed  the  authority  to  do  so,  but  did 
actually  make  such  a  contract.  Waiving  for  the  moment  the 
second  point  raised,  this  was  the  only  contract  having  the 
assent  of  the  defendant,  —  the  contract  under  which  he  acted, 
and  by  virtue  of  which  he  obtained  the  goods.  It  is  quite 
clear  that  the  plaintiff  cannot  hold  him  upon  a  contract  he 
did  not  make,  or  repudiate  the  contract  in  part,  and  hold  the 
remainder  valid:  Brigham  v.  Palmer,  3  Allen,  450.  Nor  can 
he  be  holden  upon  an  implied  contract,  for  that  is  excluded 
by  the  express." 

In  Smith  v.  Plummer,  5  Whart.  89,  34  Am.  Dec.  530,  a  con- 
tract made  for  the  benefit  of  the  defendants  was  held  to  have 
been  ratified  by  their  giving  it  in  evidence  as  a  defense  in  a 
suit  brought  contrary  to  its  terms. 

In  Beidman  v.  Goodell,  56  Iowa,  592,  an  agent  for  the  owner 
of  a  note  and  mortgage  took  new  notes  for  the  debt,  and  in 
consideration  of  their  being  signed  by  the  wife  of  the  maker, 
who  was  not  a  party  to  the  former  note,  agreed  (without  the 
authority  of  his  principal)  to  cancel  the  mortgage.  His  prin- 
cipal, having  brought  a  suit  and  taken  judgment  against  the 
makers  of  the  new  notes,  was  held  to  have  ratified  the  agree- 
ment, so  that  he  could  not  enforce  the  mortgage,  which  at  the 
time  was  improperly  canceled. 

In  Peninsular  Bank  v.  Hanmer,  14  Mich.  208,  a  contract 
was  entered  into  by  the  cashier  in  behalf  of  the  bank,  by  which 
security  was  given  by  a  debtor  on  long  time  to  a  creditor,  in 
the  interest  and  on  motion  and  arrangement  of  the  cashier, 
who,  in  order  to  procure  the  assent  of  the  creditor,  without 
authority  from  the  bank,  made  and  delivered  a  bond  of  in- 
demnity against  a  prior  mortgage  on  the  property  covered  by 
the  collateral  security.  The  bank  received  the  benefit  of  the 
transaction,  and  defended  the  creditor  against  a  suit  to  fore- 
close the  prior  mortgage.     It  was  held  that,  having  appropri- 
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ated  the  benefits,  the  bank  must  affirm  or  rescind  in  toto;  that 
it  could  not  disaffirm  as  to  those  parts  which  impose  an  ob- 
ligation, and  affirm  it  so  far  as  it  operated  to  its  advantage,, 
and  that  the  entire  arrangement  was  ratified. 

In  Whitlock  V.  Heardj  3  Rich.  88,  the  plaintiff  was  a  car- 
riage-maker, and  his  shop  was  under  the  management  of  W., 
as  his  foreman.  W.  owed  the  defendant  by  note,  and  made 
and  delivered  to  her  a  buggy  belonging  to  the  plaintiff,  in  ex- 
change for  the  note.  The  plaintiff,  on  hearing  of  this,  dis- 
approved of  the  arrangement,  and  brought  his  action  for  the 
price,  alleging  it  to  have  been  sold.  It  was  held  that  he  could 
not  recover;  that,  regarding  him  as  having  adopted  the  con- 
tract, he  would  then  be  only  entitled  to  the  note;  regarding 
Lim  as  having  repudiated  the  contract,  there  would  then  be 
no  sale  of  the  buggy,  and  that  his  remedy  was,  after  demand, 
to  bring  trover. 

In  Berkshire  Glass  Co.  v.  Wolcott,  2  Allen,  227,  79  Am.  Dec. 
787,  an  agent  was  intrusted  with  chattels  for  a  certain  speci- 
fied purpose;  he  wrongfully  sold  the  goods,  and  received  pay- 
ment in  money.  The  principal  brought  an  action  of  assumpsit 
against  the  purchaser  for  the  price.  It  was  held  that  he  could 
not  recover  in  assumpsit,  the  purchaser  not  having  sold  the 
property  and  received  the  money  for  it,  but  that  the  plaintiff 
might  have  recovered  in  an  action  of  tort.  The  same  princi- 
ple is  recognized  in  Jones  v.  Hoar,  5  Pick.  285.  In  the  case 
at  bar,  there  is  no  claim  that  the  defendant  had  sold  the 
piano. 

In  Butler  v.  Hildreth,  5  Met.  49,  an  insolvent  conveyed 
away  his  property  in  fraud  of  his  creditors.  The  trustee 
brought  a  suit  against  the  purchaser  to  recover  the  value  of 
the  property;  then  he  discontinued  that  suit,  and  brought  an 
action  to  set  aside  the  sale  on  the  ground  of  fraud.  It  was 
held  that,  having  brought  an  action  ex  contractu,  the  sale  was 
affirmed,  and  the  latter  action  could  not  be  maintained. 

In  Marsh  v.  Pier,  4  Rawle,  273,  26  Am.  Dec.  131,  the  defend- 
ant purchased  goods  from  A,  as  agent  of  the  plaintiff,  who 
brought  an  action  and  recovered  judgment  for  the  price. 
Afterwards  the  plaintiff  disavowed  the  agency  and  brought 
replevin  for  the  goods.  It  was  held  that  the  record  of  the 
former  judgment  was  conclusive  as  an  affirmance  of  the  sale. 

A  vast  number  of  other  cases  establishing  the  same  princi- 
ples might  be  cited,  but  the  above  will  suffice.     No  conflicting 
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cases  were  cited  by  the  plaintififs,  unless  Stewart  v.  Woodward, 
50  Vt.  78,  23  Am.  Rep.  488,  and  Squires  v.  Barber,  37  Vt.  558, 
are  to  be  so  regarded. 

In  the  first  of  these  cases,  an  agent  of  the  plaintifiFs,  who 
were  merchant  tailors,  owed  the  defendant,  who  was  a  phy- 
sician, a  private  debt  for  medical  services  for  himself  and 
family,  and  being  unable  to  pay  money,  persuaded  the  de- 
fendant to  take  a  suit  of  clothes  out  of  the  plaintiffs'  shop  in 
part  payment,  which  was  done.  The  court  allowed  the  plain- 
tiffs to  recover  of  the  defendant  the  price  of  the  suit  in  an 
action  of  book-debt,  on  the  ground  that  the  act  of  the  defend- 
ant in  receiving  and  converting  the  goods  to  his  own  use  raised 
an  implied  promise  to  pay  for  them.  The  opinion  of  the  court 
is  very  brief,  and  contains  no  discussion  as  to  the  form  of  rem- 
edy, and  no  reference  to  the  authorities  generally.  As  to  the 
form  of  remedy,  it  is  manifestly  difficult  to  reconcile  the  case 
with  some  others  we  have  cited.  In  regard,  however,  to  the 
question  whether  the  suit  would  be  effectual  as  a  ratification 
of  their  agent's  act,  we  suggest  this  distinction:  that  the  act 
of  the  agent  in  paying  his  private  debt  with  the  plaintiffs' 
goods  could  not,  perhaps,  be  regarded  as  an  act  done  for  or  in 
behalf  of  the  principals  at  all,  nor  even  in  the  principals'  name, 
and  was  not  properly  a  contract  of  sale  at  all,  so  that  there 
was  no  express  contract  to  be  affirmed  by  the  bringing  of  the 
suit,  and  nothing  to  prevent  the  raising  of  the  implied  promise 
except  the  fact  that  the  defendant  had  not  sold  the  goods  and 
received  money  thereon.  It  is  undoubtedly  a  sound  doctrine, 
established  by  numerous  authorities,  that  to  make  a  ratifica- 
tion effectual  it  must  be  of  some  act  done  or  engagement  made 
as  agent  for  or  on  behalf  of  the  person  whom  it  is  alleged  to 
bind. 

The  other  case  cited  from  37  Vt.  558,  was  very  similar 
in  the  principles  that  apply.  An  agent  of  the  plaintiffs, 
who  had  authority  to  sell  their  goods,  became  insolvent,  and 
owing  the  defendant  a  private  debt,  undertook  to  pay  it  out  of 
the  plaintiffs'  goods,  the  defendant  being  charged  with  knowl- 
edge of  all  the  circumstances  at  the  time.  The  plaintiffs  sued 
in  assumpsit,  and  the  defendant,  instead  of  denying  the  plain- 
tiffs' claim,  undertook  merely  to  set  off  the  debt  against  their 
claim,  which,  of  course,  could  not  be  done. 

There  is  error  in  the  judgment  complained  of,  and  it  is  re- 
versed. 
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Aoxiror — Rattjtcation  or  Agent's  Acts. —  A  principal's  ratification  of 
the  acts  and  contracts  of  his  agent  most  be  tn  Mo;  he  cannot  ratify  a  part 
and  repudiate  a  part  of  an  unauthorized  contract  made  by  the  agent:  Skinner 
T.  Dayton,  19  Johns.  613;  10  Am.  Dec.  286;  BilUnga  v.  Morrow,  7  Cal.  17l| 
68  Am.  Dec  235;  TayUyr  r.  Conner,  41  Miss.  722;  97  Am.  Deo.  419;  Smith  r. 
SmUh,  80  CaL  323;  Nichoh  v.  Shaffer^  63  Mioh.  699. 
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[57  CONNXcncuT,  182.] 

Statutes — Constructiok. — Fundamental  Canon  of  Constructioh  u, 
that  a  statute  shall  always  be  interpreted  so  as  to  operate  prospectively, 
and  not  retrospectively,  unless  the  language  is  so  clear  as  to  preclude  all 
question  as  to  the  intention  of  the  legislature. 

Wills.  —  Validity  of  Execution  of  Will  is  to  be  Determined  by  the 
law  in  force  at  the  time  of  its  execution,  and  not  by  the  law  in  force  at 
the  death  of  the  testator,  unless  the  later  law  is  clearly  retrospective. 

Appeal  from  a  probate  decree  approving  and  allowing  an 
instrument  purporting  to  be  a  will.  The  opinion  states  the 
case. 

J.  Halsey  and  M.  A.  Shumway,  for  the  appellant. 

/.  H.  Potter,,  for  the  appellee. 

LooMis,  J.  In  January,  1879,  Mrs.  Hannah  P.  Dimick  made 
and  executed  what  purported  to  be  her  last  will  and  testa- 
ment. It  was  first  signed  by  her  in  the  presence  of  only 
one  witness,  and  subsequently  taken  to  the  second  witness, 
and  after  that  to  the  third,  each  of  whom  signed  as  a  wit- 
ness in  the  absence  of  the  other  two.  This  paper  remained 
without  change  until  the  death  of  the  testatrix,  on  the  sixth 
day  of  February,  1888,  and  afterwards,  on  the  third  day  of 
March,  1888,  the  same  was  presented  to  the  probate  court. 
and  there  approved  as  her  last  will  and  testament.  Upon  ap- 
peal to  the  superior  court  the  decree  of  the  probate  court  was 
reversed,  and  the  appellee  now  brings  the  case  to  this  court  for 
the  revision  of  alleged  errors  in  the  superior  court. 

The  sole  question  is,  whether  the  instrument  was  invalid  as 
a  will  for  want  of  proper  attestation.  The  answer  dependB 
upon  the  construction  and  effect  of  our  statutes  relating  to  the 
execution  and  attestation  of  wills. 

The  difficulty,  however,  is  not  so  much  in  determining  the 
meaning  of  our  statutes  as  in  ascertaining  which  of  two  dif- 
ferent statutes  applies.     If  we  take  the  statute  in  force  when 
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the  instrument  was  executed,  which  positively  required  the 
witnesses  to  sign  in  the  presence  of  each  other  and  of  the  testa- 
tor, the  attestation  was  clearly  contrary  to  law,  and  the  will 
was  void.  If,  on  the  other  hand,  we  take  and  apply  the  statute 
as  it  stood  at  the  decease  of  the  testatrix,  which  was  first 
passed  in  1885,  the  attestation  was  legal,  and  the  instrument 
valid  as  a  will. 

The  statute  in  force  when  the  will  was  attested  provided 
that  "  no  will  or  codicil  shall  be  valid  to  pass  any  estate,  un- 
less it  be  in  writing,  subscribed  by  the  testator,  and  attested 
by  three  witnesses,  all  of  them  subscribing  in  his  presence 
and  in  the  presence  of  each  other;  but  no  will  of  personal  es- 
tate made  before  the  twenty-seventh  day  of  June,  1848,  shall 
be  invalid  if  not  so  attested;  and  all  wills  executed  according 
to  the  laws  of  the  state  or  country  where  they  were  executed 
may  be  admitted  to  probate  in  this  state":  Gen.  Stats.  1875, 
p.  369,  sec.  2. 

The  statute  in  force  at  the  death  of  the  testatrix  provided 
that  "no  will  or  codicil  shall  be  valid  to  pass  any  estate,  unless 
it  be  in  writing,  subscribed  by  the  testator,  and  attested  by 
three  witnesses,  each  of  them  subscribing  in  his  presence;  and 
'all  wills  executed  according  to  the  laws  of  the  state  or  country 
where  they  are  executed  may  be  admitted  to  probate  in  this 
state,  and  shall  be  effectual  to  pass  any  estate  of  the  testator 
situated  in  this  state":  Gen.  Stats.  1888,  sec.  538. 

As  a  will  is  ambulatory  during  the  lifetime  of  the  one  exe- 
cuting it,  and  no  rights  can  vest  under  it  till  the  death  of  the 
testator,  it  must  be  conceded  to  be  within  the  rightful  au- 
thority of  the  legislature,  until  the  death  of  such  testator,  by 
retroactive  legislation  to  change  the  formalities  previously  pre- 
scribed for  the  due  execution  of  wills,  and  to  affect  every  in- 
strument previously  executed,  making  it  valid  or  invalid  as  the 
case  may  be.  But  it  is  one  of  the  fundamental  canons  of  con- 
struction accepted  everywhere,  and  most  firmly  held  by  this 
court,  that  a  statute  shall  always  be  interpreted  so  as  to  oper- 
ate prospectively,  and  not  retrospectively,  unless  the  language 
is  so  clear  as  to  preclude  all  question  as  to  the  intention  of  the 
legislature:  Brewster  v.  McCalVs  Devisees,  15  Conn.  274;  Good- 
telVs  Appeal  from  Probate,  55  Id.  171. 

In  the  light  of  this  well-settled  rule,  it  would  seem  impos- 
sible to  give  the  last-mentioned  statute  a  retroactive  operation; 
for  not  only  is  such  intent  not  made  clear,  but  the  contrary 
more  clearly  appears.     All  the  provisions  look  forward,  rather 
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than  backward.  But  suppose  the  act  is  not  clear  either  way, 
are  there  any  other  principles  which  may  control  and  enable 
us  to  determine  whether  the  validity  of  the  execution  of  a  will 
should  be  determined  by  the  law  existing  at  the  execution,  or 
as  it  was  at  the  death  of  the  testator? 

Upon  this  question  there  is  a  disagreement  among  the  au- 
thorities, to  which  we  may  hereafter  refer,  but  at  present  we 
will  look  only  at  the  reasons  for  the  dififering  opinions.  The  rea- 
sons for  applying  the  later  statute,  stating  them  as  strongly  as 
possible,  are  as  follows:  "  As  until  the  death  of  the  testator  the 
paper  executed  by  him,  expressing  his  wishes,  is  not  a  will, 
but  a  mere  inchoate  act  which  may  or  may  not  be  a  will,  the 
law  in  force  at  the  testator's  death  applies,  and  controls  the 
proof  of  the  will":  Sutton  v.  Chenault,  18  Ga.  1.  This,  in  sub- 
stance, is  the  reasoning  of  all  the  courts  that  have  accepted 
the  doctrine  that  the  validity  of  a  will  must  be  determined  by 
the  law  existing  at  the  death  of  the  testator. 

But  as  plausible  as  the  reasoning  may  seem,  we  think  it  is 
fallacious,  at  least  as  applicable  to  our  laws.  The  act  of  be- 
queathing or  devising  is  something  more  than  inchoate  or 
ambulatory.  On  the  other  hand,  it  becomes  a  completed  act 
when  the  will  is  executed  and  attested  according  to  law,  al- 
though it  does  not  take  effect  on  the  property  till  a  future 
time.  A  power  of  revocation  is  retained  for  life,  but  even 
that,  to  be  effectual,  must  be  exercised  in  the  way  and  manner 
prescribed.  What  need  could  there  be  of  any  revocation, 
with  prescribed  formalities,  if  the  executed  paper  is  to  be  con- 
sidered only  as  an  expression  of  the  signer's  wish,  and  is  in 
no  sense  a  will?  The  latest  wish,  however  expressed,  ought  to 
overcome  the  former. 

The  theory  of  our  statutes  seems  to  us  directly  opposed  to 
the  reasoning  referred  to,  however  it  may  be  with  the  statutes 
of  other  jurisdictions.  Certain  formalities  of  execution  and 
attestation  are  prescribed  as  prerequisites  to  the  validity  of  a 
will,  and  without  compliance  with  which  it  is  no  will  at  all, 
although  it  is  clearly  a  wish.  In  terms,  it  is  declared  to  be 
incompetent  to  pass  the  title  to  property  at  the  death  of  the 
testator.  The  precise  language  is:  "  No  will  or  codicil  shall 
be  valid  to  pass  any  estate,  unless,"  etc.  So  that  our  statute 
amounts  to  a  positive  rule  for  the  transmission  of  property, 
which  must  be  complied  with,  as  a  complete  act  at  the  time 
of  execution,  or  never,  so  far  as  the  act  of  the  testator  is  con- 
cerned.     And  what  the  statute   makes  positively  bad   can 
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only  be  made  good  by  positive  legislation  manifestly  retro- 
«pective. 

Our  law,  in  effect,  says  to  every  person  who  would  make  a 
valid  disposition  of  his  property  by  will  that  he  must  observe 
the  specified  formalities,  and  if  he  complies,  it  contains  an 
implied  assurance  that  he  shall  not  be  disappointed  and  de- 
feated in  his  purposes  by  any  subsequent  change,  unless  the 
new  law  clearly  affects  wills  previously  made. 

That  such  is  the  true  theory  of  our  statutes  is  rendered 
still  more  manifest,  we  think,  by  reference  to  the  provision, 
which  has  for  more  than  a  century  existed,  that  at  the  time 
of  executing  a  will,  or  at  any  time  during  his  life,  the  testa- 
tor may  obtain  the  aflBdavit  of  the  witnesses  of  the  facts  re- 
quired to  prove  it  in  court,  which,  having  been  written  upon 
or  attached  to  the  will,  "shall  be  accepted  by  the  court  of 
probate  as  if  it  had  been  taken  before  said  court":  Gen.  Stats. 
1784,  p.  264,  and  of  1888,  sec.  545.  It  has  thus  been  the 
settled  policy  of  our  law,  in  effect,  to  assure  the  person  who 
executes  a  will,  not  only  that  the  prescribed  formalities  shall 
be  sufficient  and  controlling,  but  that  even  the  evidence  of 
the  proper  execution  shall  be  sufficient  finally  to  establish  it, 
though  many  years  shall  have  intervened.  Under  such  a 
system,  surely  it  cannot  be  said  that  what  the  testator  has 
thus  prepared  for  his  will  is  only  a  mere  paper  upon  which  he 
has  indicated  simply  his  wishes  at  the  time  as  to  the  final  dis- 
position of  his  property. 

If  we  have  rightly  apprehended  the  true  theory  of  our  stat- 
ute laws,  no  further  vindication  of  the  ruling  of  the  superior 
court  is  necessary.  If,  however,  our  views  find  confirmation 
in  the  decisions  of  the  courts  of  other  jurisdictions,  we  may 
well  feel  greater  assurance  that  we  are  right. 

This  subject  has  not  been  mucVi  discussed  in  the  courts  of 
the  United  States,  and  the  few  decisions  that  may  be  found 
on  the  subject  are  not  harmonious,  as  we  have  before  stated. 
The  text-writers  make  only  a  brief  reference  to  the  question. 
Of  these,  Jarman  and  Redfield  favor  the  doctrine  that  the  law 
existing  at  the  death  of  the  testator  controls,  rather  than  that 
at  the  date  of  execution:  1  Jarman  on  Wills,  337;  1  Redfield 
on  Wills,  4th  ed.,  408.  In  1  Williams  on  Executors,  4th  ed., 
94,  note,  the  question  is  left  as  doubtful.  In  Schouler  on 
Wills,  section  2,  and  in  1  Revision  of  Swift's  Digest,  140,  the 
contrary  view  is  held. 

The  courts  of  New  York,  South  Carolina,  and  Georgia  adopt 
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substantially  the  proposition  as  laid  down  by  the  text-writers 
first  mentioned:  Lawrence  v.  Hehbard,  1  Bradf.  252;  Houston 
V.  Houston,  3  McCord,  491;  15  Am.  Dec.  647;  Elcock's  Will,  4 
McCord,  39;  17  Am.  Dec.  703;  Sutton  v.  Chenault,  18  Ga.  1; 
Hargroves  v.  Redd,  43  Id.  142. 

But  the  courts  of  England,  and  of  Vermont  and  Pennsyl- 
yania,  have  adopted  substantially  the  principles  for  which  we 
contend:  Downing  y.  Townsend,  Amh.  280;  Gillmore\.  Shooter's 
ExW,  2  Mod.  310;  Oiddings  v.  Turgeon,  58  Vt.  106;  Mullen  v. 
McKelvy,  5  Watts,  399;  Taylor  v.  Mitchell,  57  Pa.  St.  209. 

The  difference  of  opinion  referred  to  may  perhaps  be  attrib- 
uted in  some  measure  to  a  diflference  in  the  language  and 
theory  of  the  local  statutes.  For  instance,  in  Lawrence  v.  Heh- 
hard,  supra,  the  surrogate,  while  he  adopts  the  line  of  reason- 
ing referred  to  as  contained  in  Sutton  v.  Chenault,  supra,  yet 
he  emphasizes  the  fact  that  the  statute  of  New  York,  in  terms, 
refers  to  wills  previously  executed,  and  says  they  shall  not  be 
made  void,  and  thereby  contains  an  implication  that  they 
may  be  made  good  by  the  latest  statute,  and  so  the  court 
holds. 

The  courts  of  South  Carolina  confine  their  decisions  to  wills 
of  personal  property.  Referring  to  the  distinction  between 
wills  as  to  personal  and  real  estate,  they  intimate  that  as  to 
the  latter  the  law  existing  at  the  date  of  execution  may  pos- 
sibly control,  upon  the  ground  that  to  transfer  the  title  to  real 
estate  the  existing  statutory  regulations  may  possibly  control. 
But  our  statute  practically  abolishes  any  such  distinction  by 
putting  wills  of  personal  estate  upon  the  same  ground  as  those 
affecting  realty,  so  far  as  the  formalities  of  the  execution  of 
the  will  are  concerned;  the  language  being,  "no  will  shall  be 
valid  to  pass  any  estate,"  unless,  etc. 

The  counsel  for  the  appellee  contended  that  the  case  of  Gid- 
dings  v.  Turgeon,  58  Vt.  106,  had  no  application,  because  the 
question  there  was  so  different  from  the  one  in  the  case  at 
bar.  While  conceding  the  difference  between  the  two  cases, 
we  still  think  the  principle  adopted  by  the  court  is  applica- 
ble. The  validity  of  the  entire  will  was  there  under  consid- 
eration, in  which  one  of  the  legatees  was  a  married  woman, 
whose  husband  was  one  of  the  witnesses  to  the  execution  of 
the  will.  As  the  law  of  Vermont  then  stood,  he  was  incom- 
petent as  a  witness,  and  it  was  improperly  attested.  By  a 
subsequent  act,  however,  a  husband  was  made  a  competent 
witness,  where  a  legacy  had  been  given  to  his  wife,  to  prove 
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and  establish  the  will,  although  the  legacy  to  the  wife  would 
not  be  good.  It  was  contended  that  the  subsequent  law 
■would  apply,  but  the  court  held  that  the  will  was  not  good, 
because  it  must  be  proved  as  the  law  required  at  the  time  of 
its  execution,  which  is  the  principle  contended  for  here. 

In  Taylor  v.  Mitchell,  57  Pa.  St.  209,  the  point  made  was, 
that  the  will  there  in  question  was  void  under  the  statute  in 
force  when  the  testator  died.  The  case  was  very  well  consid- 
ered, and  in  the  opinion  of  the  court,  by  Sharswood,  J.,  it  is 
said:  "Retrospective  laws  generally,  if  not  universally,  work 
injustice,  and  ought  to  be  so  construed  only  when  the  man- 
date of  the  legislature  is  imperative.  When  a  testator  makes 
a  will,  formally  executed  according  to  the  requirements  of  the 
law  existing  at  the  time  of  its  execution,  it  would  unjustly 
disappoint  his  lawful  right  of  disposition  to  apply  to  it  a  rule 
subsequently  enacted,  though  before  his  death.  While  it  is 
true  that  every  one  is  presumed  to  know  the  law,  the  maxim, 
in  fact,  is  inapplicable  to  such  a  case;  for  he  would  have  an 
equal  right  to  presume  that  no  new  law  would  affect  his  past 

act,  and  rest  satisfied  in  security  on  that  presumption 

It  is  true  that  every  will  is  ambulatory  until  the  death  of  the 
testator,  and  the  disposition  made  by  it  does  not  actually  take 
effect  until  then.  General  words  apply  to  the  property  of 
which  the  testator  dies  possessed,  and  he  retains  the  power  of 
revocation  as  long  as  he  lives.  The  act  of  bequeathing  or  de- 
vising, however,  takes  place  when  the  will  is  executed,  though 
to  go  into  effect  at  a  future  time." 

No  case  hitherto  has  been  before  this  court  involving  the 
precise  question  now  under  consideration,  but  analogous  ques- 
tions have  been  discussed  in  several  cases,  and  principles  ap- 
plied to  them  which  naturally  and  logically  lead  to  the  result 
we  have  reached  in  this  case. 

In  Brewster  v.  McCalVs  Devisees,  15  Conn.  274,  one  question 
was,  whether  the  will,  executed  in  1826  by  a  person  who  died 
in  1838,  could  convey  real  estate  purchased  after  the  will  was 
executed,  and  before  the  act  of  1831,  which  provided  for  the 
devising  of  real  estate  not  owned  by  a  testator  at  the  time  of 
executing  his  will,  but  acquired  afterwards.  The  court,  in  re- 
fusing to  apply  the  act  existing  at  the  death  of  the  testator, 
said:  "The  general  rule  is,  that  statutes  shall  not  be  con- 
strued retrospectively,  unless  by  their  express  terms  or  other- 
wise such  appears  to  be  the  manifest  intent  of  the  legislature. 
....  Here  there  is  nothing  from  which  we  have  a  right  to 
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infer  that  it  was  intended  to  affect  any  wills  which  had  been 
executed  prior  to  the  passing  of  the  act." 

In  Gaylor^s  Appeal  from  Probate,  43  Conn.  82,  the  question 
was,  whether,  under  the  statute  existing  when  the  will  was  made 
(Gen.  Stats.  1866,  p.  402),  witnesses  must  subscribe  in  the 
presence  of  each  other.  Carpenter,  J.,  in  giving  the  opinion 
of  the  court,  says,  on  page  85:  "The  language  of  our  statute 
existing  when  the  will  was  made  is  explicit,  and  entirely  free 
from  abiguity.     It  only  requires  that  all  the  witnesses  shall 

subscribe  their  names  in  the  presence  of  the  testator 

In  the  revision  of  1875  we  find,  in  addition  to  the  statute  as  if 
previously  existed,  the  clause  inserted,  '  and  in  the  presence 
of  each  other.'     But  that  cannot  affect  the  validity  of  any  will 
previously  executed." 

In  GoodseWs  Appeal  from  Probate,  55  Conn.  171,  the  will  was 
made  in  January,  1871,  and  the  testator  married  in  May  fol- 
lowing, and  died  in  1886,  leaving  a  widow,  but  no  child  had 
been  born  to  him.  When  the  will  was  executed,  and  when  the 
marriage  took  place,  the  common  law  was  in  force,  which  re- 
quired both  a  subsequent  marriage  and  the  birth  of  a  child  to 
revoke  a  will.  In  1885  an  act  was  passed  providing  that  "if 
after  the  making  of  a  will  the  testator  shall  marry,  or  if  a  child 
is  born  to  the  testator  and  no  provision  is  made  in  the  will  for 
such  a  contingency,  such  marriage  or  birth  shall  operate  as  a 
revocation  of  such  will."  It  was  held  that  the  latter  statute 
did  not  apply,  and  that,  "  as  a  rule  of  interpretation,  all  stat- 
utes are  to  operate  prospectively,  unless  they  contain  language 
unequivocally  and  certainly  retrospective." 

For  the  foregoing  reasons,  we  conclude  there  was  no  error  in 
thp  judgment  of  the  superior  court 

Statutes  —  Retrospectivk  Operation.  —  A  statute  must  never  be  given 
a  retrospective  effect,  unless  its  language  expressly  requires  it:  People  v. 
O'Brien,  111  N.  Y.  1;  7  Am.  St.  Rep.  684;  Richmond  v.  Henrico  County,  83 
Va.  204;  McCarthy  v.  Havia,  23  Fla.  508;  Russell  etc.  District  v.  Benson,  125 
HI.  490;  QoodselVs  Appeal,  55  Conn.  171;  compare  Connecticut  Mutual  Life 
Ins.  Co.  v.  Talbot,  113  Ind.  373;  3  Am.  St.  Rep.  655,  and  note;  Fitzpatrick  v. 
Board  of  Trustees,  87  Ky.  133.  The  word  "hereafter,"  occurring  in  a  stat- 
ute, makes  it  prospective  in  its  operation:  State  v.  Hicks,  48  Ark.  515.  There 
is  a  want  of  harmony  in  the  application  of  this  rule  to  the  formalities  required 
for  the  due  execution  of  wills.  In  our  judgment,  the  better  view  is  that  a 
will  ought  to  be  regarded  as  taking  effect,  or  rather  as  consummated,  at  the 
death  of  the  testator,  and  not  before,  and  therefore  as  valid  as  if  executed 
and  attested  in  conformity  with  the  laws  in  force  at  the  date  of  such  death, 
though  not  in  conformity  with  the  statutes  existing  when  it  was  in  fact 
■igned,  published,  and  attested:  Elcock's  Will,  4  McCord,  39;  17  Am.  Deo.  703. 


(^ne,  1889.]  Johnes  v.  Beers.  101 


89 


Johnes  v.  Beers. 

[57  Connecticut,  295.1 

Wnxs  —  Construction  and  Erf xcr.  —  In  the  absence  of  a  clear  manifesta- 
tion of  intent  on  the  part  of  a  testator  to  postpone  to  an  uncertain  and 
possibly  distant  time  after  his  death  the  vesting  of  the  title  to  his  es- 
tate  in  hia  children,  the  law  prefers,  and  presumes  that  he  intended, 
that  it  should  vest  at  the  moment  when  the  will  should  become  opera- 
tive. 

Wills  —  Construction.  —  Bulb  is  Wbll  Established,  that  where  there 
is  a  bequest  or  devise  to  A,  and  in  case  of  his  death  to  B,  if  A  survives 
the  testator,  h&  takes  absolutely,  there  being  nothing  else  in  the  will 
decisive  of  the  matter.  And  where  a  testator  left  part  of  his  estate  in 
trust  for  the  use  of  his  widow  for  life,  and  after  her  death  to  be  con- 
verted into  money  and  divided  equally  among  his  children,  and  in  casa 
of  the  death  of  any  of  his  children,  the  share  of  the  decedent  to  go  tor 
his  or  her  issue,  or  if  there  were  no  issue,  then  to  the  surviving  chil- 
dren or  their  issue,  it  was  held  that  the  general  rule  applied,  and  the 
children  of  the  testator  surviving  him  took  their  shares  absolutely,  sub- 
ject to  the  life  use  of  his  widow. 

Wills  —  Construction.  —  A  testator  left  the  residue  of  his  estate  in  trust 
for  his  four  children,  to  be  converted  into  money  upon  his  decease  and 
divided  equally  among  them,  and  if  either  of  his  children  should  die- 
"before  he  or  she  shall  have  received  his  or  her  share,"  then  such  share; 
to  go  to  his  or  her  lawful  issue,  or  if  there  was  no  issue,  then  to  the 
surviving  children,  or  their  issue,  if  deceased.  In  such  case,  the  words 
"shall  have  received  "are  to  be  interpreted  as  meaning  "shall  have 
become  entitled  to  receive  by  surviving  me  ";  and  the  children  surviv- 
ing the  testator  are  entitled  to  take  absolutely  at  his  death. 

Wills  —  When  Estate  Vests  in  Devisee.  —  In  common  understanding, 
the  devisee  of  an  estate  in  fee-simple  absolute  "  receives  "  it  at  the  mo- 
ment of  the  testator's  death,  although  the  enjoyment  may  be  postponed 
to  a  future  time. 

Suit  for  the  construction  of  a  will.  The  facts  appear  in  the 
opinion. 

J.  H.  Perry,  for  Henry  J.  Beers. 
O.  Stoddard,  for  Julia  A.  Beers. 

Pardee,  J.  Henry  J.  Beers  executed  his  will  in  1882,  and 
died  in  1884;  his  wife,  one  son,  William  A.  Beers,  and  three 
daughters  surviving.  After  giving  to  his  wife  the  use  of  cer- 
tain lands  for  life,  the  will  proceeds  as  follows:  — 

^^Fifth.  I  order  and  direct  my  executor  and  trustee,  here- 
inafter named,  to  collect  and  set  apart  from  my  estate  se- 
curities producing  interest  of  the  par  value  of  the  sum  of 
seventy-five  thousand  dollars,  and  to  collect  and  receive  and 
pay  the  income  derived  therefrom,  as  fast  as  the  same  shall 
be  received,  to  my  said  wife  so  long  as  she  may  live 
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"Seventh.  Immediately  upon  the  death  of  my  said  wife,  or 
if  she  should  die  before  me,  then  upon  my  decease,  I  order 
and  direct  my  said  executor  and  trustee  to  turn  said  afore- 
mentioned real  and  personal  property  into  money,  and  to 
divide  the  same  into  four  equal  parts,  and  pay  one  part 
thereof  to  my  son,  William  A.  Beers,  one  part  to  my  daugh- 
ter Mary  B.  Johnes,  wife  of  Goldsmith  D.  Johnes,  one  part  to 
my  daughter  Addie  Curtiss,  wife  of  Henry  W.  Curtiss,  and 
the  remaining  part  to  my  daughter  Elizabeth  G.  Alsop,  wife 
of  Charles  R.  Alsop.  In  case  of  the  death  of  any  of  my  said 
children,  I  order  and  direct  that  the  part  of  him  or  her  so 
dying  be  paid  to  his  or  her  lawful  issue;  and  in  case  he  or 
they  shall  die  without  leaving  any  lawful  issue,  to  pay  and 
divide  the  part  of  him  or  her  so  dying  to  and  amongst  my 
surviving  children  and  the  lawful  descendants  of  any  of  my 
said  children,  William,  Mary,  Addie,  and  Elizabeth,  who  may 
have  deceased,  such  descendants  of  children  to  receive  per 
stirpes,  and  not  per  capita. 

^^  Eighth.  For  the  purpose  of  carrying  into  effect  the  afore- 
mentioned purposes,  I  give,  devise,  and  bequeath  to  my  said 
executor  and  trustee  all  of  my  said  aforementioned  real  and 
personal  estate,  in  trust,  however,  giving  and  granting  unto 
liim  full  power  and  authority  to  sell  and  convey  the  same  to 
eflfectuate  the  purposes  of  this  my  will. 

'^  Ninth.  All  the  rest,  residue,  and  remainder  of  my  estate, 
both  real  and  personal,  and  wheresoever  the  same  may  be 
situated,  and  the  rents,  issues,  and  profits  thereof,  I  give,  de- 
vise, and  bequeath  to  my  executor  and  trustee,  hereinafter 
named,  in  trust,  nevertheless,  upon  my  decease  to  convert  the 
whole  thereof  into  money,  and  to  divide  the  same  into  four 
equal  parts,  and  to  pay  one  equal  part  thereof  to  my  said 
son,  William  A.  Beers,  absolutely,  one  part  thereof  to  my  said 
daughter  Mary  B.  Johnes,  absolutely,  one  part  thereof  to  my 
said  daughter  Addie  Curtiss,  absolutely,  and  the  remaining 
part  to  my  said  daughter  Elizabeth  G.  Alsop,  absolutely.  In 
the  event  of  the  death  of  either  of  my  said  children  before  he 
or  she  shall  have  received  his  or  her  share,  then  to  pay  the 
share  of  him  or  her  so  dying  to  his  or  her  lawful  issue.  In 
case  he  or  she  shall  die  without  leaving  lawful  surviving 
issue,  then  to  pay  the  part  of  the  one  so  dying  to  my  surviv- 
ing children,  and  to  the  issue  of  such  of  my  said  children, 
William,  Mary,  Addie,  and  Elizabeth,  who  may  have  died, 
Buch  issue  to  take  per  stirpes,  and  not  per  capita." 
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Goldsmith  D.  Johnes,  the  husband  of  the  testator's  daugh- 
ter Mary,  was  made  executor  and  trustee.  As  such,  he  asked 
the  superior  court  for  instructions  as  to  his  duty  in  the  mat- 
ter. In  his  compliant,  he  alleges,  among  other  things,  as  fol- 
lows:— 

"Since  the  death  of  said  testator,  and  on  the  ninth  day  of 
December,  1887,  William  A.  Beers  died,  leaving  him  surviv- 
ing his  widow,  Julia  A.  Beers,  and  one  son,  Henry  J.  Beers. 

"  William  A.  Beers  bequeathed  and  devised  all  his  estate  to 
Julia  A.  Beers,  his  widow. 

**  Prior  to  the  death  of  William  A,  Beers,  the  plaintiff,  as 
executor  and  trustee,  in  accordance  with  the  ninth  section  of 
the  will,  converted  into  money,  and  paid  over  to  the  parties 
entitled  thereto,  all  the  residue  and  remainder  therein  referred 
to,  except  a  lot  of  land  in  Fairfield,  known  as  corner  lot,  ap- 
praised at  $2,500,  and  notes  for  $666.66,  secured  by  a  mort- 
gage on  a  farm  in  Indiana,  and  about  $164.50  in  cash,  as 
appears  by  the  administration  accounts  rendered  to  the  pro- 
bate court  by  the  executor,  the  last  thereof  having  been  ren- 
dered February  18,  1888. 

"  From  the  date  of  the  probate  of  the  will  of  Henry  J.  Beers 
to  the  date  of  the  death  of  William  A.  Beers,  the  corner  lot 
was  in  the  possession  and  control  of  the  plaintiff,  as  executor 
and  trustee. 

"  The  mortgage  and  cash  represent  the  proceeds  of  the  sale 
of  a  certain  farm,  owned  by  Henry  J.  Beers,  in  the  state  of 
Indiana,  which  was  sold  by  the  executor  prior  to  the  death  of 
William  A.  Beers,  and  a  portion  of  the  cash  proceeds  derived 
therefrom  divided  among  said  legatees  and  devisees,  including 
William  A.  Beers. 

"  Prior  to  his  death,  William  A.  Beers  requested  the  execu- 
tor to  convert  the  corner  lot  into  cash,  provided  that  it  could 
be  done  without  selling  the  same  at  a  sacrifice,  and  distribute 
the  proceeds  thereof  among  said  legatees  and  devisees;  but  the 
executor  could  not  realize  such  price  therefor  as  was  believed 
by  all  the  heirs  to  be  sufficient  and  proper,  and  for  the  best 
interests  of  all  concerned  therein,  although  he  endeavored  so 
to  do,  and  therefore  the  lot  was  not  sold. 

"  The  mortgage  was  taken  by  the  executor  to  secure  a  por- 
tion of  the  purchase-money  of  the  farm  so  sold  as  aforesaid  by 
him. 

"  In  accordance  with  the  fifth  clause  of  the  will  of  Henry  J. 
Beers,  interest-producing  securities  of  the  par  value  of  seventy- 
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five  thousand  dollars  were  set  apart  by  the  executor,  the  in- 
come derived  therefrom  to  be  paid  to  Priscilla  A.  Beers,  his 
widow,  during  life.     She  is  still  living. 

"Various  questions  have  arisen,  and  various  claims  have 
been  made  by  the  different  persons  hereinbefore  named,  rela- 
tive to  the  construction  and  legal  effect  of  certain  of  the  pro- 
visions and  trusts  in  said  will  contained,  among  which  are  the 
following:  — 

*'  1,  Whether  the  cash  in  the  hands  of  the  executor  and 
trustee,  and  the  proceeds  arising  from  the  note  and  mortgage 
and  the  corner  lot,  are  to  be  paid  to  Henry  J.  Beers,  the  sole 
surviving  issue  of  William  A.  Beers,  or  to  Julia  A.  Beers,  a& 
executrix  and  sole  legatee  and  devisee  under  the  will  of  Wil- 
liam A.  Beers. 

"2.  Whether,  in  the  event  of  the  death  of  Priscilla  A.  Beers,, 
the  share  which  William  A.  Beers  would  have  taken,  if  living,^ 
of  the  real  and  personal  estate  devised  and  bequeathed  in  the 
second,  third,  and  fifth  sections  of  said  will  for  the  benefit  of 
Priscilla  A.  during  her  life,  shall  be  paid  to  Henry  J.  Beers  or 
his  heirs,  or  to  Julia  A.  Beers  or  her  heirs." 

The  questions  are  reserved  for  the  advice  of  this  court. 

The  cited  clauses  make  it  quite  certain  that  it  was  the  in- 
tention of  the  testator  to  give  his  entire  estate  to  his  children 
absolutely, — the  whole  of  it  in  right  at  his  death;  the  posses- 
sion and  enjoyment  of  a  part  then,  of  the  remainder  at  the 
death  of  his  wife. 

At  the  execution  of  the  will  it  was  of  course  unknown 
whether  any  one  of  his  children  would  survive  him;  unknown,. 
in  case  the  death  of  any  one  preceded  his  own,  whether  that 
one  would  or  would  not  leave  a  child  or  children  surviving. 

Therefore,  that  he  might  die  testate  as  to  all  of  his  estate,. 
and  might  avoid  the  necessity  for  another  will,  he  so  framed 
this  as  to  meet  the  possibilities  in  this  regard. 

In  the  absence  of  a  clear  manifestation  of  intent  on  the 
part  of  a  testator  to  postpone  to  an  uncertain  and  possibly 
distant  time  after  his  death  the  vesting  of  the  title  to  his  estate 
in  his  children,  the  nearest  objects  of  his  love  and  bounty,  the 
law  prefers,  and  presumes  he  intended,  that  it  should  vest  at 
the  moment  when  the  will  should  become  operative. 

Of  course  the  testator  was  well  aware  of  the  possibility  of 
long  delay  in  the  satisfactory  conversion  of  the  entire  assets 
of  an  estate  into  money,  in  adjusting  claims  against  it,  and 
in  reaching  the  point  of  final  distribution.     But  unless  he- 


June,  1889.]  Johnes  v.  Beers.  105 

60  says  explicitly,  it  cannot  be  presumed  to  be  bis  will  tbat 
either  unavoidable  or  permitted  delays  should  put  it  in  the 
power  of  an  executor  to  carry  to  a  grandson  an  estate  which 
he  intended  for  his  son. 

There  is  every  presumption  in  favor  of  a  father's  desire, 
circumstances  permitting,  that  his  children  should  take  his 
estate  in  the  form  in  which  he  leaves  it  invested.  But  as 
there  may  be  difficulties  attending  satisfactory  division  in 
specie  among  numerous  heirs,  testators  often  provide  for 
melting  the  estate  into  money  for  absolute  equality  in  divis- 
ion. That  is  the  extent  of  the  testator's  wish.  His  pro- 
vision for  division  in  that  manner  furnishes  no  foundation  for 
the  belief  that  he  thereby  intended  to  postpone  beyond  his 
death  the  vesting  in  his  children  of  the  right  to  his  estate. 

In  the  seventh  clause  the  testator  says  that  "in  case  of  the 
death  of  any  of  my  said  children,  I  order  and  direct  that  the 
part  of  him  or  her  so  dying  be  paid  to  his  or  her  lawful  issue." 
Here,  the  death  of  the  devisee,  an  absolutely  certain  event,  not 
being  by  the  testator  associated  with  any  circumstance  or 
other  event,  the  law  refers  it  to  the  time  of  his  own  death.  It 
is  a  well-established  rule  that  where  there  is  a  devise  to  A, 
and  in  case  of  his  death  to  B,  if  A  survives  the  testator,  he 
takes  absolutely:  Lowfield  v.  Stoneham,  2  Strange,  1261;  Hinck- 
ley V.  Simmons,  4  Ves.  160.  And  this  is  the  language  of  the 
testator  in  the  seventh  paragraph. 

The  presumptions,  from  the  frame  of  this  will,  that  the  tes- 
tator preferred  children  to  grandchildren,  the  vesting  of  his 
estate  in  his  children  at  his  death,  rather  than  upon  an  event 
of  uncertain  time  thereafter,  and  the  express  provision  for 
such  vesting  contained  in  the  seventh  clause,  —  are  together 
too  weighty  to  permit  any  inference  to  the  contrary  to  be 
drawn  from  the  words  "shall  have  received,"  in  the  ninth 
clause.  In  the  light  of  all  else  in  the  will,  these  are  to  be 
interpreted  as  meaning  "shall  have  become  entitled  to  receive 
by  surviving  me."  In  common  understanding,  also,  the  de- 
visee of  an  estate  in  fee-simple  absolute  "receives"  it  at  the 
moment  of  the  testator's  death,  although  the  enjoyment  is 
postponed  until  the  demands  of  creditors  shall  be  satisfied. 
He  can  convey  and  give  title;  he  can  devise. 

The  superior  court  is  advised  that  the  devises  by  the 
beventh  and  ninth  clauses  vested  in  right  in  the  children  of 
the  testator  at  his  death. 
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Wills,  Construction  op  —  When  Leqacies  are  Vested,  and  when 
Contingent:  Extended  note  to  Ooehel  v.  Wolf,  10  Am.  St.  Rep.  471-478; 
Coggin'a  Appeal,  124  Pa.  St.  10;  10  Am.  St.  Rep.  565,  and  note;  Lonng  v. 
Carnes,  148  Mass.  223;  Crosby  v.  Crosby,  64  N.  H.  77;  Rhodes  v,  Sltaw,  43 
N.  J.  Eq.  430;  WiUianis  v.  Williams,  73  Cal.  99.  The  rule  that  controls  all 
others  in  the  interpretation  of  wills  is,  that  the  intention  of  the  testator, 
which  must  be  gathered  from  the  entire  will,  must  govern:  Jenks  v.  Jackson, 
127  111.  341;  Sutherland  v.  Sydnor,  84  Va.  880;  East  v.  OarreU,  84  Id.  523; 
Jaggery.  Jasper,  17  Or.  590;  Elliot  v.  Elliot,  117  Ind.  380;  10  Am.  St.  Rep. 
54,  and  note  59. 

WiLL.s  WHEN  Take  Effect.  —  The  English  rule  is,  that  as  to  realty,  a 
will  speaks  at  its  date,  but  as  to  personalty,  at  the  date  of  the  testator's 
death:  Raines  v.  Barker,  13  Gratt.  128;  67  Am.  Dec.  762. 


State  v.  Scheele. 

[67  Connecticut,  807.] 

Criminal  Law  —  Homicide  in  Resisting  Illegal  Arrest.  —  A  person  may 
rightfully  resist  the  attempt  of  another  to  enter  his  house  for  the  pur- 
pose of  illegally  arresting  him;  and  if  resistance  by  lawful  means  results 
in  the  death  of  the  assailant,  it  is  excusable  homicide;  if  by  unlawful 
means,  but  without  malice,  it  is  manslaughter;  if  by  unlawful  means, 
prompted  by  hate  and  malice,  and  death  in  cool  blood  is  intended,  it  is 
murder  in  the  first  degree. 

Criminal  Law — Murder  —  Instruction  to  Jury. — Where,  upon  a  trial 
for  murder,  there  is  evidence  tending  to  show  that  the  accused  was 
actuated  by  malice,  as  well  as  by  motives  of  self-protection,  against  an 
apprehended  assault  for  the  purpose  of  an  illegal  arrest,  the  court  may 
properly  submit  to  the  jury  the  whole  question  of  motive,  whether  of 
defense  or  of  malice. 

Criminal  Law  —  Murder  —  Proper  Submission  ot  Case  to  Jury.  —  Upoi* 
a  trial  for  murder  in  shooting  and  killing  an  officer,  who  bad  a  warrant 
for  the  prisoner's  arrest,  and  wets  approaching  his  house  to  execute  it,  the 
jury  were  instructed  that  "a  specific,  willful,  deliberate  intent  to  kill 
would  constitute  express  malice  aforethought,"  and  the  charge  continued 
M  follows:  "If  you  find  that  the  deceased  was  approaching  the  house 
for  the  purpose  of  breaking  in  to  arrest  the  accused  illegally,  and  the 
accused,  under  the  circumstances,  had  reason  to  believe,  and  did  believe, 
that  the  deceased  was  about  to  execute  such  purpose,  he  had  a  right  to 
make  all  reasonable  resistance;  and  if  you  find  that,  without  saying  a 
word  to  the  deceased,  and  while  he  was  at  some  distance  from  the  house, 
and  had  made  no  actual  assault  upon  it,  the  accused  shot  at  and  killed 
him,  such  act  would  not  be  a  reasonable  exercise  of  bis  right  to  resist, 
and  such  killing,  if  done  with  express  malice,  as  explained,  would  be 
murder  in  the  first  degree;  but  otherwise,  if  done  without  express  malice. 
It  is  for  you  to  say,  from  all  the  evidence,  what  were  the  facts,  and 
whether,  under  all  the  circumstances,  what  the  accused  did  was  reason- 
able and  proper,  and  done  without  express  malice;  and  you  are  to  judge 
this  man  as  the  circumstances  appeared  to  him  at  the  time."  In  a  later 
part  of  the  charge,  the  jury  were  instructed,  in  substance,  that  if  the 
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kflling  was  done  on  account  of  provocation,  in  a  sndden  beat  of  pasiion 
caused  thereby,  and  not  of  express  malice,  it  would  reduce  the  crime  to 
manslaughter;  but  if  the  killing  was  the  result  of  deliberate,  willful,  and 
premeditated  intent,  and  not  the  result  of  provocation,  it  would  be  mur* 
der.  In  such  case,  taking  the  whole  charge  together,  the  jury  could  not 
fail  to  understand  that  if  the  killing  was  done  in  defense  of  house,  per^ 
•on,  or  liberty  from  the  apprehended  assault,  and  without  other  motive, 
bat  under  such  circumstances  as  to  be  an  nnreasonable  exercise  of  the 
right  of  defense,  the  prisoner  would  be  guilty  of  manslaughter  only,  and 
the  case  was  properly  submitted  to  the  jury. 

D.  B.  Lockwood  and  H.  J.  Curtis^  for  the  appellant. 

S.  Fessenden,  state's  attorney,  and  J.  0.  Chamberlain,  for  the 
state. 

Carpenter,  J.  The  facts  of  this  case  are  stated  in  the 
finding  as  follows:  — 

Upon  the  trial  of  this  cause  to  the  jury,  it  was  shown  by 
uncontradicted  evidence  that  on  the  twenty-fifth  day  of  Janu- 
ary, 1888,  at  New  Canaan,  in  Fairfield  County,  Scheele,  the 
prisoner,  shot  and  killed  one  Louis  Drucker,  of  said  New 
Canaan;  that  at  the  time  of  the  killing  Drucker  had  in  his 
possession  a  warrant  for  the  arrest  of  Scheele,  for  the  crime  of 
violation  of  the  laws  relating  to  the  sale  of  spirituous  and  in- 
toxicating liquors;  that  Scheele  was  in  his  own  house,  with 
the  doors  and  windows  fastened  against  the  entrance  of 
Drucker,  and  that  Drucker,  having  a  short  time  before  tried 
to  enter  the  house,  was,  with  his  assistants,  on  the  land  of  the 
prisoner,  and  in  the  act  of  approaching  the  house,  for  the  pur- 
pose of  executing  the  warrant. 

The  state  claimed,  and  offered  evidence  to  prove,  that  at 
the  time  Drucker  was  a  lawfully  elected  and  qualified  con- 
stable of  New  Canaan;  that  on  said  day  he  went  to  the  house 
of  Scheele  for  the  purpose  of  lawfully  arresting  him  upon  the 
complaint  which  he  then  had  in  his  hand  for  service;  that  he 
tried  the  doors  of  the  house,  and  found  them  locked,  and  that 
some  words  passed  between  Drucker  and  the  prisoner;  that 
Drucker  then  went  to  the  village  of  New  Canaan  for  assist- 
ance, and  returned  to  the  house  in  about  fifteen  minutes,  and 
on  approaching  within  nineteen  feet  of  the  house,  the  pris- 
oner, without  warning  Drucker,  or  saying  a  word  as  to  his  in- 
tention, fired  a  gun  loaded  with  shot  at  Drucker,  killing  him 
instantly. 

The  state  further  claimed,  and  ofi^red  evidence  to  prove, 
that,  prior  to  the   killing,  the  prisoner  had  a   quarrel  with 
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Drucker,  and  had  a  bitter  feeling  towards  him,  and  had  made 
threats  against  him,  and  planned  to  murder  him;  and  in 
proof  thereof,  among  other  witnesses,  offered  as  a  witness 
Charles  Seacord,  who  testified  that  on  the  twenty-fifth  day  of 
December,  1887,  while  in  his  custody  under  arrest,  the  pris- 
oner asked  him  where  the  "damned  Jew"  was,  meaning 
Drucker,  saying,  "  I  '11  fix  him  so  he  will  stay  fixed,  and  he 
will  not  be  dogging  me  around  any  more";  also  Charles 
Griebel,  who  testified  that,  two  weeks  before  the  shooting, 
Scheele  said  to  him  that  "Drucker,  Hawley,  and  others  were 
troubling  him,  and  that  if  he  could  get  rid  of  these  men  he 
would  be  willing  to  die  for  it";  also  Frank  F.  Sandford,  who 
testified  that  he  was  at  Scheele's  house  on  Christmas  day, 
1887,  and  while  there,  and  while  Drucker  was  searching  his 
house  on  a  search-warrant,  Scheele  wanted  to  go  to  his  room, 
saying  that  he  "  had  something  there,  which  if  he  had  it,  he 
would  rip  him  [Drucker]  up,"  and  that  he  also  said,  "  what 
they  want  in  New  Canaan  was  three  men  like  them  in  Chi- 
cago"; and  also  Ezra  S.  Hall,  who  testified  that  after  the 
killing,  when  he  told  Scheele  that  he  had  killed  Drucker,  he 
replied,  "I  don't  care  a  damn;  I  am  glad  of  it." 

The  state  also,  for  the  purpose  of  showing  deliberation  and 
premeditation,  ofiered  as  a  witness  Mary  Banzhalf,  who  testi- 
fied that,  five  minutes  after  Drucker  had  left  the  house  the 
first  time,  Scheele  began  to  nail  up  the  windows  of  his  house, 
and  that  he  broke  pieces  of  glass  out  of  one  of  the  windows 
in  the  second  story,  and  that  she  saw  a  hand  pull  out  the 
broken  glass;  and  the  state  also  offered  evidence  that  Scheele 
fired  the  gun  out  of  the  window  so  broken. 

The  defense  claimed,  and  offered  the  testimony  of  the  pris- 
oner to  prove,  that  Drucker  intended,  if  necessary,  to  enter 
the  house  by  force,  and  to  take  him,  dead  or  alive,  and  that 
he  believed  that  he  so  intended  to  do.  The  defense  also 
claimed,  from  the  testimony  of  certain  witnesses  for  the  state, 
that  Drucker,  when  approaching  Scheele's  house  the  second 
time,  intended  and  was  about  to  break  into  the  house  unlaw- 
fully, and  arrest  Scheele  in  an  unlawful  manner,  and  that 
Scheele  so  believed,  and  was  justified  in  so  believing.  The 
state  denied  this  claim,  and  from  the  whole  evidence  claimed 
that  Scheele  neither  believed,  nor  was  justified  in  believing, 
that  Drucker  intended  or  was  about  to  break  into  the  house 
unlawfully,  or  to  make  the  arrest  unlawfully. 

The  defense  also  claimed,  and  offered  evidence  to  prove, 
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that  the  prisoner  was  of  unsound  mind  at  the  time  of  the 
killing;  that  immediately  after  killing  Drucker  he  attempted 
to  kill  himself,  by  firing  four  small  bullets  from  a  pocket- 
pistol,  one  into  his  head  and  three  into  his  body;  and  by  such 
action,  and  his  conduct  before  and  at  the  time  of  the  shoot- 
ing, claimed  to  have  proved  that  he  was  incapable  of  forming 
a  deliberate  intent  to  kill;  at  least,  incapable  of  forming  an 
intent  to  commit  the  crime  of  murder  in  the  first  degree. 
The  state  claimed,  and  offered  evidence  to  prove,  that  the 
prisoner  was  of  sound  mind  at  the  time  of  the  commission  of 
the  crime,  and  that  he  was  capable  of  forming  a  deliberate 
and  premeditated  intent  to  take  the  life  of  Drucker,  and  also 
that  Drucker  had  no  intention  to  enter  the  house  by  force,  or 
to  make  the  arrest  of  the  prisoner  in  any  other  than  a  lawful 
manner,  and  that  there  was  nothing  in  the  conduct  or  lan- 
guage of  Drucker  to  indicate  any  such  intention,  or  to  induce 
such  belief  on  the  part  of  Scheele,  and  that  Scheele  did  not 
in  fact  believe  it. 

Upon  the  evidence  so  ofi'ered  the  state  claimed  that  Scheele 
willfully,  deliberately,  and  premeditatedly,  and  of  his  malice 
aforethought,  killed  Drucker,  and  thereby  committed  the  crime 
of  murder  in  the  first  degree. 

The  prisoner  was  convicted  of  murder  in  the  first  degree, 
and  appealed  to  this  court.  The  reasons  of  appeal  relate  to 
the  charge  to  the  jury  and  the  refusal  of  the  court  to  charge  as 
requested. 

The  part  of  the  charge  complained  of  in  the  second  reason  of 
appeal  is  as  follows:  "If  you  find  that  the  deceased  entered 
upon  said  land  and  was  approaching  said  house  for  the  pur- 
pose of  breaking  into  the  house  to  arrest  the  accused  in  an  ille- 
gal manner,  and  the  accused,  under  the  circumstances,  had 
reason  to  believe,  and  did  believe,  that  the  deceased  was  about 
to  carry  such  purpose  into  immediate  execution  by  an  assault 
upon  the  house,  the  accused  had  the  right  to  make  all  reason- 
able resistance  to  prevent  the  deceased  from  executing  said 
purpose;  and  if  you  find  that,  under  the  circumstances,  the 
accused,  without  saying  a  word  to  the  deceased  by  way  of 
warning  or  otherwise,  and  while  the  deceased  was  at  some  con- 
siderable distance  from  the  house,  and  had  made  no  actual 
assault  upon  it,  as  claimed  by  the  state,  shot  at  and  killed 
him,  such  an  act  would  not  be  a  reasonable  exercise  of  the 
right  of  the  accused  to  resist  under  such  circumstances,  and 
such  killing,  if  done  with  express  malice  aforethought,  as  I 
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have  explained  it,  would  be  murder  in  the  first  degree;  but  if 
done  without  Buch  express  malice  aforethought,  but  with  im- 
plied malice,  would  be  murder  in  the  second  degree.  It  is  for 
you  to  say,  as  a  question  of  fact,  from  all  the  evidence  in  the 
case,  what  were  the  facts  and  circumstances  under  which  the 
killing  was  done,  and  whether,  under  all  the  circumstances, 
what  the  accused  did  was  reasonable  and  proper,  and  done 
without  express  malice;  and  you  are  to  judge  this  man  as  the 
circumstances  appeared  to  him  at  the  time." 

Counsel  for  the  defense  claim,  "that,  on  the  facts  assumed 
by  the  court  to  be  proved,  the  instructions  given  were  not  cor- 
rect and  adapted  to  the  issue,  or  sufficient  for  the  guidance  of 
the  jury  in  the  case  before  them;  for  while  the  court  charges 
the  jury  that  the  action  of  the  prisoner  in  firing  upon  the  de- 
ceased nineteen  feet  from  the  house,  and  without  warning,  is  an 
unreasonable  exercise  of  his  right  of  defense,  the  court  fails  to 
say  that  if  the  shooting  was  done  in  defense  of  house,  person, 
or  liberty  from  an  unlawful  assault,  or  one  about  to  be  made, 
and  from  no  other  motive,  the  prisoner  would  be  guilty  of  man- 
slaughter." 

This  claim  assumes  what  the  record  will  not  warrant,  that 
the  evidence  was  such  as  to  require  a  charge  upon  the  theory 
that  the  prisoner's  sole  motive  was  to  defend  his  house  and 
person  by  repelling  an  attack  which  he  supposed  was  about  to 
be  made  upon  them  by  the  deceased;  for  there  was  evidence, 
and  pretty  strong  evidence,  that  the  prisoner  was  actuated  by 
express  malice.  If  so,  there  was  also  the  motive  of  revenge  or 
the  gratification  of  malice.  The  criticism  is  based  upon  the 
theory  that  it  was  the  duty  of  the  court  to  ignore  all  evidence 
tending  to  prove  such  a  motive,  and  submit  this  part  of  the 
case  to  the  jury  on  the  motive  of  defense  alone.  The  case  did 
not  call  for  that;  therefore  we  think  the  court  properly  sub- 
mitted to  them  the  whole  question  of  motive,  whether  of  de- 
fense or  of  malice.  If  there  was  express  malice,  there  were 
necessarily  motives  apart  from  those  of  self-protection.  It  is 
conceded  that  motives  of  defense,  in  order  to  avail  the  prisoner, 
must  have  been  the  only  ones;  for  counsel  certainly  do  not  go 
BO  far  as  to  claim  that,  if  there  was  occasion  to  defend  person 
or  property,  or  both,  the  prisoner  might  avail  himself  of  that 
occasion  to  deliberately  and  of  his  express  malice  take  the  life 
of  the  assailant  for  other  reasons,  and  incur  no  greater  risk 
than  the  penalty  for  manslaughter. 

"  And  such  killing,  if  done  with  express  malice  aforethought, 
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as  I  have  explained  it,  would  be  murder  in  the  first  degree." 
This  sentence  is  objected  to  as  telling  the  jury,  in  eflFect,  that 
the  shooting  not  being  justifiable,  the  prisoner  is  guilty  of 
murder  in  the  first  degree.  We  do  not  think  that  that  ex- 
presses fairly  the  meaning  of  the  charge,  the  whole  of  which 
is  to  be  taken  together  in  determining  its  meaning.  The  court 
very  fully  and  fairly  explained  malice  to  the  jury,  and  the 
distinction  between  express  and  implied  malice,  and  also  an 
unlawful  killing  without  malice;  and  the  jury  was  distinctly 
told  repeatedly  that  express  malice  was  essential  to  the  crime 
of  murder  in  the  first  degree.  We  cannot  interpret  the  charge 
as  giving  the  jur^  to  understand  that  an  intent  to  take  life 
unlawfully  was  necessarily  equivalent  to  express  malice,  or 
that  any  form  of  killing  without  malice  would  be  murder.  It 
seems  impossible  that  the  jury  could  have  received  the  im- 
pression that  the  killing,  if  without  malice,  could  be  murder 
in  the  first  degree.  The  jury  could  not  fail  to  understand  that 
if  the  shooting  was  done  in  defense  of  house,  person,  or  lib- 
erty from  the  apprehended  assault,  and  without  other  motives, 
consequently  without  malice,  but  under  such  circumstances  as 
to  be  an  unreasonable  exercise  of  the  right  of  defense,  the  pris- 
oner would  be  guilty  of  manslaughter  only. 

But  if  it  be  conceded  that  the  defense  was  entitled  to  a 
charge  which  would  or  might  take  from  the  jury  the  question 
of  malice,  and  require  them  to  pass  upon  the  case  upon  the 
theory  that  malice  was  wholly  wanting,  then  we  think  that  the 
jury  were  told,  in  substance,  all  that  the  defense  now  claims 
that  they  should  have  been  told,  in  the  court's  response  to  the 
defendant's  requests.  But  aside  from  that,  the  jury  were  not 
required  to  take  that  view  of  the  case,  or  to  consider  it  in  that 
aspect;  for  they  found,  and  must  have  found,  that  the  killing 
was  willful,  deliberate,  and  premeditated,  or  as  the  court  ex- 
pressed it,  "of  his  express  malice,  and  out  of  the  hatred  of  his 
heart." 

It  is  also,  claimed  that  the  court  erred  in  stating  as  a  matter 
of  law  that,  under  the  circumstances  of  the  case  there  out- 
lined, the  killing  would  be  an  unreasonable  exercise  of  the 
right  of  defense.  But  counsel  in  their  requests  and  in  their 
arguments  admit  that  it  was  an  unreasonable  exercise  of  the 
right  of  defense;  for  they  claim  that  the  offense  was  man- 
slaughter; whereas,  if  it  had  been  a  reasonable  exercise  of 
the  right,  the  act  was  justifiable,  and  not  a  crime  at  all. 
Moreover,  the  opinion  expressed  by  the  court  was  based  on 
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the  assumption  that  the  facts  as  claimed  by  the  state  were 
proved,  and  on  that  assumption  was  obviously  correct.  Again, 
the  court  submitted  it  to  the  jury  "  to  say,  from  all  the  evi- 
dence in  the  case,  what  were  the  facts  and  circumstances  under 
which  the  killing  was  done,  and  whether,  under  all  the  circum- 
stances, what  the  accused  did  was  reasonable  and  proper,  and 
done  without  express  malice." 

The  third  reason  of  appeal  arises  upon  the  court's  response 
to  the  prisoner's  seventeenth  request  to  charge  the  jury,  which 
request  and  answer  are  as  follows:  "  If  the  jury  find  that  the 
deceased  was  not  in  fact  attempting  to  make  a  forcible  and 
unlawful  entry  into  the  dwelling-house  of  the  prisoner,  yet  if 
they  are  of  opinion  that  the  deceased  and  his  party  were  on 
the  point  of  unlawfully  breaking  in,  or  likely  to  do  so,  and 
under  such  circumstances  as  to  raise  a  reasonable  belief  in  the 
prisoner's  mind  that  such  was  their  intent,  and  that  imminent 
danger  of  great  bodily  harm  was  threatened  him,  and  under 
this  belief  he  fired  the  shot,  such  circumstances  are  a  sufficient 
provocation  to  make  the  killing  manslaughter,  and  not  mur- 
der." To  this  the  judge  responded:  "I  charge  that,  gentlemen, 
with  this  limitation,  if  this  killing,  under  the  circumstances 
here  claimed,  was  done  on  account  of  the  provocation,  in  a 
sudden  heat  of  passion  caused  by  such  provocation,  and  not 
of  his  express  malice,  and  out  of  the  hatred  of  his  heart,  that 
is  the  law.  It  would,  under  such  circumstances,  reduce  the 
crime  to  manslaughter.  But  if,  on  the  other  hand,  under  the 
circumstances  stated  in  this  request,  he  had  hatred  in  his 
heart  toward  this  man,  and  intended  to  kill  him,  and  the  kill- 
ing was  the  result  of  deliberate,  willful,  and  premeditated  in- 
tent, and  not  the  result  of  this  provocation,  it  would  not  reduce 
the  crime  to  manslaughter  at  all,  but  in  such  case  would  be 
murder." 

It  will  be  observed  that  one  of  the  assumed  facts  on  which 
this  request  is  based  is,  that  there  was  a  reasonable  belief  in 
the  prisoner's  mind  that  he  was  in  "imminent  danger  of  great 
bodily  harm."  That  claim  need  not  be  considered  in  this 
connection,  because  that  was  the  subject  of  a  distinct  request, 
and  the  court  charged  as  requested.  We  quote  the  request 
and  charge. 

"If  the  jury  find  that  the  prisoner  was  occupying  a  dwelling- 
house,  and  resisting  an  unlawful  attempt  to  enter  his  house 
by  force,  and  fired  the  shot  under  such  circumstances  as 
would  produce  in  his  mind  a  reasonable  belief  of  imminent 
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danger  of  great  bodily  harm  or  death,  the  tilling  of  his  as- 
sailant is  not  criminal,  but  excusable."  To  which  the  judge 
responded:  "If  you  find  such  a  state  of  facts  to  exist  in  this 
case,  gentlemen,  that  is  the  law.  If  you  find  that  this  man, 
under  the  circumstances,  within  the  language  of  this  request, 
was  occupying  his  dwelling-house,  and  resisting  an  unlawful 
attempt  to  enter  the  house  by  force,  and  that  he  fired  the  shot 
under  such  circumstances  as  would  produce  in  his  mind, 
judging  him  by  the  circumstances  as  they  appeared  to  him, 
a  reasonable  belief  of  imminent  danger  of  great  bodily  harm 
or  death,  the  killing  of  his  assailant  is  not  criminal,  but  ex- 
•cusable." 

We  return  now  to  the  seventeenth  request.  There  can  be  no 
objection  to  the  court's  response  to  that.  The  jury  were  prop- 
erly required  to  find  whether  the  homicide  was  the  result  of 
passion  and  excitement  caused  by  the  provocation,  or  was  the 
result  "of  his  express  malice,  and  out  of  the  hatred  of  his 
heart."     Of  course  the  jury  found  the  latter  to  be  true 

It  is  not  a  fair  interpretation  of  the  charge  to  say  that  the 
jury  were  told  that  if  they  found  "  that  this  man  was  defend- 
ing his  house,  person,  or  liberty,  and  acted  with  any  delibera- 
tion whatever,  and  was  not  in  a  sudden  heat  of  passion,  then 
they  must  find  him  guilty  of  murder."  There  is  another  side 
to  it.  This  particular  portion  of  the  charge  —  and  in  that  it 
agrees  with  the  tenor  of  the  whole  charge  —  instructed  the 
jury  to  inquire  whether  "  the  killing  was  the  result  of  delib- 
erate, willful,  and  premeditated  intent,  and  not  the  result  of 
this  provocation";  and  that  if  it  was,  "it  would  not  reduce 
the  crime  to  manslaughter  at  all,  but  in  such  case  would  be 
murder." 

The  eighteenth  request,  and  the  response  thereto,  were  as 
follows:  "If  the  jury  find  that  the  deceased  was  not  in  fact 
attempting  to  make  a  forcible  and  unlawful  entry  into  the 
dwelling-house  of  the  prisoner,  yet  if  they  believe  that  the  de- 
ceased and  his  party  were  on  the  point  of  breaking  in,  or 
likely  to  do  so,  and  under  such  circumstances  as  to  raise  a 
reasonable  belief  in  the  prisoner's  mind  that  such  was  their 
intent,  and  that  he  would  be  powerless  to  prevent  their  en- 
trance by  the  exercise  of  a  less  degree  of  force  than  that  ap- 
plied, or  such  a  degree  of  force  less  promptly  applied,  such 
circumstances  are  a  sufficient  provocation  to  make  the  killing 
manslaughter,  and  not  murder."  The  instruction  given  was 
as  follows:  "Gentlemen,  if  you  find  the  facts  as  here  claimed| 
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the  law  is  so;  with  the  limitation  stated  under  the  other  re- 
quest, that,  under  all  the  circumstances,  the  shooting  was  the 
result  of  a  sudden  heat  of  passion  arising  from  this  provoca- 
tion; that  the  prisoner,  under  all  the  circumstances, had  reason 
to  be  provoked;  that  as  he  looked  at  it,  as  the  circumstances 
appeared  to  him,  he  was  suddenly  carried  beyond  a  control  of 
his  will  by  an  excess  of  passion,  caused  by  such  provocation, 
and  that  the  shooting  was  not  the  result  of  malice." 

Here  the  defense  called  attention  to  the  facts  and  circum- 
stances tending  to  prove  a  provocation,  and  on  which  the 
request  was  based,  and  asked  the  court  to  consider  them  with- 
out regard  to  the  evidence  tending  to  prove  malice,  and  to  say 
that  such  circumstances  are  a  sufficient  provocation  to  make 
the  killing  manslaughter,  and  not  murder.  It  was  not  the 
duty  of  the  court  so  to  charge,  without  qualification  or  limita- 
tion, and  such  a  charge  would  not  have  been  adapted  to  the 
facts  and  claims  of  the  parties.  Here,  too,  the  jury  were  prop- 
erly told,  in  substance,  to  inquire  whether  the  killing  was 
with  or  without  malice. 

The  prisoner's  counsel,  under  the  fourth  head  of  their  brief, 
enlarge  upon  the  objections  raised  in  the  second  and  third 
heads.  Here  they  admit  that  the  law  as  given  by  the  court 
may  be  a  sufficiently  correct  general  statement,  but  claim  that 
it  fails  to  be  correct  when  applied  to  a  case  like  this,  where  a 
homicide  is  claimed  to  have  been  committed  in  defense  of 
house,  liberty,  or  person. 

The  objections  made  by  the  defense,  and  the  whole  course 
of  the  argument,  seem  to  imply  a  claim  that  if  the  element  of 
defense  of  property  or  person  was  involved  in  the  act,  the 
offense,  as  matter  of  law,  could  not  be  greater  than  man- 
slaughter, no  matter  how  strong  the  evidence  might  be  of  ex- 
press malice.  That  cannot  be  the  law.  It  was  for  the  jury  to 
say  whether  there  was  malice  and  consequent  murder. 

In  support  of  their  claim,  counsel  cite  Commonwealth  v. 
Carey,  12  Gush.  246.  In  that  case,  the  prisoner  had  broken 
into  the  ticket-office  of  a  railroad  company,  but  there  was  no 
evidence  that  he  had  stolen  anything.  The  deceased,  who 
was  a  constable,  caught  him  in  the  ticket-office,  and  arrested 
him.  The  prisoner  attempted  to  escape,  and  was  pursued  by 
the  deceased.  The  prisoner  turned  around,  with  a  pistol  in 
his  hand,  and  told  the  deceased  to  go  back  or  he  would  shoot 
him.  The  deceased  stopped,  but  did  not  go  back,  and  the 
prisoner  shot  him.     On  the  sole  ground  that  the  deceased  had 
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no  right  to  arrest  him  without  a  warrant,  the  crime  he  had 
committed  not  being  a  felony,  the  court  held  that  the  homi- 
cide was  manslaughter,  and  not  murder.  Shaw,  C.  J.,  said: 
"The  court  were  of  opinion,  and  proposed  to  instruct  the  jury, 
that  if  a  prisoner  is  unlawfully  arrested,  and  if,  in  resisting 
the  arrest,  or  attempting  to  escape,  he  takes  the  life  of  the  per- 
son so  arresting  him,  although  the  act  is  not  justifiable,  and 
amounts  in  law  to  a  criminal  homicide,  yet  it  is  not  homicide 
with  malice  aforethought,  which  is  necessary  to  constitute  mur- 
der, but  it  will,  in  contemplation  of  law,  be  manslaughter.  This 
was  a  principle  somewhat  technical,  but  yet  well  established 
by  law;  that  although  in  many  cases,  and  even  in  the  present 
case,  if  the  evidence  already  offered  should  remain  uncontro- 
verted,  the  act  might  be  done  under  such  circumstances  of  de- 
liberate cruelty  as  would  equal  or  surpass,  in  point  of  atrocity 
and  moral  turpitude,  many  cases  recognized  as  murder,  yet 
the  prisoner  must  be  tried  by  the  rules  of  law,  and  not  by  the 
aggravation  of  the  offense  as  tried  and  tested  by  another  and 
different  standard." 

Thus  the  question  whether  it  was  murder  or  manslaughter 
depended  upon  the  common-law  distinction  between  felony 
and  minor  offenses, — a  distinction  without  much  significance 
at  the  present  day,  and  one  with  which,  presumptively,  both 
the  prisoner  and  his  victim  were  not  familiar,  instead  of  upon 
the  facts  attending  the  homicide  and  the  animus  of  the  pris- 
oner. Murder  was  then  (in  1853)  but  one  offense,  having 
been  divided  into  the  first  and  second  degrees  five  years  later. 
As  it  was  either  a  capital  offense  or  manslaughter,  we  can  ap- 
preciate the  willingness  and  even  the  desire  of  the  court  to  re- 
gard it  as  the  lesser  offense.  But  aside  from  this,  there  was 
no  evidence  of  previous  ill-will  or  animosity  toward  the  de- 
ceased; and  the  prisoner  gave  him  warning,  thus  indicating 
a  desire  to  escape  without  taking  life;  while  in  this  case  there 
was  evidence  of  express  malice,  indicating  a  desire  to  take 
life,  and  the  act  was  perpetrated  without  caution  or  warning. 
On  the  whole,  we  can  hardly  regard  that  case  as  a  controlling 
authority. 

In  State  v.  Patterson,  45  Vt.  308,  12  Am.  Rep.  200,  the  court 
treats  mainly  of  justifiable  homicide  in  defense  of  one's  dwell- 
ing-house. The  question  of  manslaughter,  in  such  cases,  is 
indeed  spoken  of;  but  we  do  not  find  in  that  case  any  author- 
ity for  the  proposition  that  if  an  officer  is  about  to  enter  a 
house  unlawfully,  in  the  daytime,  for  the  purpose  of  arresting 
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the  occupant  for  a  misdemeanor,  and  the  occupant,  out  of  the 
hatred  of  his  heart,  and  of  express  malice,  kills  the  officer,  the 
crime,  as  matter  of  law,  is  manslaughter  only.  The  law  of 
self-defense,  or  the  defense  of  one's  domicile,  does  not  require 
the  giving  to  evil-minded  persons  an  opportunity  to  take  the 
life  of  another  on  such  easy  terms. 

In  Brooks  v.  Commonwealth,  61  Pa.  St.  352,  100  Am.  Dec. 
645,  a  theft  was  committed  in  a  house.  Soon  after,  the 
owner  and  his  brother  pursued  the  thieves,  and  overtook 
them.  In  attempting  to  arrest  them,  the  brother  was 
killed.  The  prisoners  were  indicted  for  murder.  On  the 
trial,  the  court  was  asked  to  charge  that  the  pursuers,  not 
being  public  officers,  had  no  authority  to  arrest,  the  arrest  was 
illegal,  and  the  killing  was  not  murder,  but  manslaughter. 
The  court  refused  so  to  charge.  It  was  held  not  to  be  error, 
as  so  to  charge  would  have  taken  the  whole  case  from  the  jury. 
The  syllabus  says:  "If  the  arrest  had  been  illegal,  it  was  still 
for  the  jury  to  determine  whether  the  killing  was  without 
malice,  and  arose  from  a  sudden  heat  upon  the  arrest."  In 
the  course  of  the  opinion  the  court  says:  "An  innocent  man 
is  unconscious  of  guilt,  and  may  stand  on  his  own  defense. 
When  assailed  under  a  pretense  which  is  false,  his  natural 
passion  rises,  and  he  turns  upon  his  assailant  with  indigna- 
tion and  anger.  To  be  arrested  without  cause  is  to  the  inno- 
cent great  provocation.  If  in  the  frenzy  of  passion  he  loses 
his  self-control,  and  kills  his  assailant,  the  law  so  far  regards 
his  infirmity  that  it  acquits  him  of  malicious  homicide.  But 
this  is  not  the  condition  of  the  felon.  Conscious  of  his  crime, 
he  has  no  just  provocation;  he  knows  his  violation  of  law,  and 
■  that  duty  demands  his  capture.  Then  passion  is  wickedness, 
and  resistance  is  crime.  Neither  reason  nor  law  accords  to 
hira  that  sense  of  outrage  which  springs  into  a  mind  uncon- 
scious of  offense,  and  makes  it  stand  in  defense  of  personal 
liberty.  On  the  contrary,  fear  settles  upon  his  heart,  and 
when  he  uplifts  his  hand,  the  act  is  prompted  by  wicked 
hate  and  the  fear  of  punishment A  sense  of  guilt  can- 
not arouse  honest  indignation  in  the  breast,  and  therefore 
cannot  extenuate  a  cruel  and  willful  murder  to  manslaugh- 
ter." 

That  case,  in  some  of  its  features,  resembles  this;  and 
especially  in  respect  to  the  all-important  fact  that  there  is 
evidence  of  express  malice,  the  existence  of  which,  under  the 
charge  of  the  court,  has  been  found  by  the  jury.     Of  course 
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the  observations  in  that  case  have  no  application  to  a  case 
where  an  innocent  man  is  being  lawfully  arrested.  Nor  do 
they  apply  in  full  force  to  the  case  at  bar;  but  they  are  ap- 
plicable to  some  extent.  The  officer  was  attempting  to  arrest 
the  prisoner  for  a  violation  of  the  law  relating  to  the  sale  of 
spirituous  liquors.  Whether  guilty  or  innocent,  it  was  his 
duty  as  a  law-abiding  citizen  to  submit  to  the  arrest.  Men 
generally,  uninfluenced  by  passion,  would  have  done  so.  Had 
he  done  so,  he  would  have  been  discharged  as  innocent,  or 
have  received  a  comparatively  light  punishment  for  his  offense, 
and  no  serious  consequences  would  have  resulted.  His  house 
would  have  received  no  harm,  and  his  life  and  the  life  of  the 
officer  would  have  been  saved.  True,  he  was  not  bound  ta 
submit  to  an  illegal  arrest.  He  had  a  strict  legal  right  to 
fortify  himself  in  his  castle,  and  to  resist  an  attack  upon  it  by 
all  lawful  means.  If  resistance  by  lawful  means  results  in 
death,  it  is  excusable  homicide;  if  by  unlawful  means,  and 
without  malice,  it  is  manslaughter;  if  by  unlawful  means,, 
prompted  by  hate  and  malice,  and  death  in  cool  blood  is  in- 
tended, it  is  murder  in  the  first  degree.  No  man  who  is  being 
wronged  may  take  that  occasion  to  deliberately  murder  the 
wrong-doer. 

In  Rafferty  v.  People,  69  111.  Ill,  18  Am.  Rep.  601,  the  pris- 
oner was  being  arrested  for  violating  a  by-law  of  the  city  of 
Chicago,  on  a  warrant  signed  in  blank  by  a  magistrate,  and 
subsequently  filled  out  by  a  sergeant  of  police,  who  gave  it  to 
a  policeman  to  serve.  The  officer  and  the  deceased  attempted 
to  arrest  the  prisoner,  when  the  homicide  occurred.  It  was 
held  that  the  warrant  was  void,  and  the  crime  manslaughter 
only.  The  court  says:  "His  name  was  inserted  in  the  war- 
rant by  the  sergeant  of  police,  after  it  had  been  delivered  to 
him  by  the  magistrate,  without  authority.  These  facts,  if  found 
by  the  jury,  should  determine  the  character  of  the  homicide 
to  be  manslaughter,  unless  the  proof  showed  express  malice 
towards  the  deceased." 

The  existence  of  proof  of  express  malice  is  what  distin- 
guishes this  case  from  that. 

The  same  case  was  subsequently  before  the  court  (Rafferty 
V.  People  J  72  111.  37),  and  a  portion  of  the  syllabus  reads  as 
follows:  — 

"  4.  If  an  officer  be  resisted  and  killed  by  one  whom  he  is 
illegally  attempting  to  arrest,  and  it  appears  that  the  party 
who  does  the  killing  was   actuated  by  previous  or  express 
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malice  m  so  doing,  such  killing  is  murder,  notwithstanding 
the  illegality  of  the  attempted  arrest." 

"  7.  When  a  party  procures  a  weapon  for  the  express  pur- 
pose of  resisting  an  arrest,  whether  legal  or  illegal,  by  a  par- 
ticular officer,  or  by  one  of  a  particular  class  of  officers,  and 
such  officer  attempts  to  arrest  him,  and  before  any  violence  is 
done  or  offered  to  him,  he  kills  such  officer  with  the  weapon 
thus  provided,  the  jury  will  be  justified  in  finding  that  he  was 
actuated  by  previous  or  express  malice,  and  the  killing  is 
murder,  notwithstanding  the  attempted  arrest  was  illegal." 

On  the  trial  then  under  review  were  two  important  questions 
of  fact:  1.  Was  the  deceased  participating  in  the  attempted 
illegal  arrest?  2.  Was  the  prisoner  actuated  by  express 
malice?  The  court,  in  its  opinion,  says:  "But  there  is  an- 
other view  of  the  evidence  which  would  entirely  override  the 
questions  of  illegal  arrest  or  O'Meara's  participation  in  it,  and 
that  was  the  evidence  of  previous  or  express  malice.  Only 
three  days  previously  the  prisoner  declared,  in  substance,  that 
no  Bridgeport  policeman  should  arrest  him  while  he  had  a 
pistol.  It  appears  that,  although  finding  hira  in  the  saloon 
was  a  matter  of  pure  accident,  he  was  already  prepared  with 
the  very  weapon  alluded  to  in  his  threat.  These  officers  were 
Bridgeport  policemen,  and  it  appears  that  he  did  not  use  it 
upon  the  deceased  merely  because  he  was  preventing  his 
egress  from  the  saloon,  but  when  he  had  shot  hira  through 
the  breast,  then,  without  offering  to  go  out  of  the  door,  he  in- 
stantly turned  around  and  fired  two  shots  at  Scanlon,  who  was 
back  of  him,  and  had  no  agency  in  preventing  egress  from  the 
room,  either  by  personal  violence,  or  constructively  by  guard- 
ing the  door." 

In  the  present  case  the  prisoner  testified  that  he  believed 
that  Drucker  intended,  if  necessary,  to  enter  the  house  by  force, 
and  that  he  intended  to  take  the  prisoner  "  dead  or  alive," 
and  that  he  believed  that  he  intended  so  to  do.  Whether 
there  was  other  evidence  tending  to  prove  that  the  officer  in- 
tended great  bodily  harm,  we  know  not;  but,  as  we  have  seen, 
the  question  whether  the  prisoner  was  in  imminent  danger  of 
great  bodily  harm  or  death,  or  that  he  believed  that  he  was, 
was  submitted  to  the  jury,  and  the  verdict  was  an  emphatic 
negative  answer.  The  prisoner  therefore  cannot  be  regarded 
as  defending  his  life  or  himself  against  great  bodily  harm,  but 
simply  as  defending  his  house  against  an  unlawful  entry  by 
parties  whom  he  knew,  in  the  daytime,  for  the  purpose  of  exfr* 
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cuting  a  lawful  warrant,  and  his  person  against  an  unlawful 
arrest  by  reason  of  such  unlawful  entry. 

If,  in  making  such  defense,  the  prisoner  had  not  intended  to 
kill  the  deceased,  but  had,  by  an  unreasonable  defense,  unin- 
tentionally killed  him,  the  crime  would  have  been  man- 
slaughter. If  the  prisoner  had  warned  him  of  his  intention, 
had  commanded  him  to  desist,  had  given  him  a  reasonable 
opportunity  to  desist  before  shooting,  the  offense  could  hardly 
have  been  regarded  as  greater  than  manslaughter.  Now,  take 
the  case  as  it  was.  There  was  evidence  tending  to  prove  that, 
prior  to  the  killing,  the  prisoner  had  a  quarrel  with  Drucker, 
and  had  a  bitter  feeling  towards  him,  had  made  threats  against 
him,  and  had  planned  to  murder  him.  He  asked  one  witness 
where  the  "damned  Jew"  was,  meaning  Drucker,  saying, 
"  I'll  fix  him  so  he  will  stay  fixed,  and  he  will  not  be  dogging 
me  around  any  more."  About  two  weeks  before  the  shooting, 
he  said  to  another  witness,  that  "  Drucker,  Hawley,  and  others 
were  troubling  him,  and  that  if  he  could  get  rid  of  these  men 
he  would  be  willing  to  die  for  it."  On  one  occasion,  while 
Drucker  was  searching  his  house  on  a  search-warrant,  he 
wanted  to  go  to  his  room,  saying  he  "  had  something  there, 
which  if  he  had  it,  he  would  rip  him  up."  He  also  said: 
"  What  they  want  in  New  Canaan  was  three  men  like  them  in 
Chicago."  Another  witness  testified  that,  five  minutes  after 
Drucker  left  the  house  the  first  time,  ihe  prisoner  began  to  nail 
up  the  windows  of  his  house,  and  that  he  breke  pieces  of  glass 
out  of  one  of  the  windows  in  the  second  story.  The  state  also 
claimed  to  have  proved  that  he  fired  the  gun  from  the  window 
so  broken. 

Now,  suppose  that  the  jury  believed  this  evidence,  as  they 
must  have  done,  is  it  possible  that  the  off'ense  in  law,  by  rea- 
son of  the  defense  of  his  house  and  of  his  person  from  such 
unlawful  arrest,  is  manslaughter  only?  Is  that  the  protec- 
tion which  the  law  throws  around  its  officers?  May  any  one 
who  has  murder  in  his  heart,  and  desires  to  kill  an  officer, 
and  who  is  about  to  be  arrested  for  a  misdemeanor,  fortify 
himself  in  his  dwelling-house,  and  on  the  approach  of  the 
officer,  without  notice  or  warning,  shoot  him,  "of  his  express 
malice,  and  out  of  the  hatred  of  his  heart"? 

A  majority  of  the  court  think  that  the  case  was  properly 
submitted  to  the  jury,  and  therefore  find  no  error. 

Pardek,  J.,  dissented,  upon  the  ground  of  error  in  the  charge  of  the  court 
to  the  jury.     After  stating  the  charge,  as  set  out  in  the  prevailing  opinion. 
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and  asserting  the  right  of  a  person  in  his  own  house  to  resist  unlawful  ar- 
rest, he  thus  proceeds:  "  The  court  had  previously  instructed  the  jury  that 
'  to  constitute  murder  in  the  first  degree,  there  must  have  been  in  the  mind 
of  the  accused,  at  the  time  of  the  homicide,  a  deliberate,  specific  intent  to 
kill,  as  this  is  an  essential  element  of  this  crime.  Such  a  specific,  willful, 
deliberate  intent  to  kill  would  constitute  express  malice  aforethought.'  In 
eflFect,  therefore,  the  jury  were  instructed  that  if  they  should  find  this  kill- 
ing to  have  been  the  result  of  unnecessary  force,  or  to  have  been  unneces- 
sarily soon,  and  therefore  unlawful,  it  would  be  murder  in  the  first  degree, 
if  it  was  done  in  coolness,  and  with  premeditation.  But,  as  a  matter  of  law,, 
it  is  possible  for  a  man  to  be  very  cool,  deliberate,  and  determined  in  defend- 
ing his  house  from  an  unlawful  entry  by  force  for  the  purpose  of  making  aa 
unlawful  arrest  of  himself,  even  to  the  killing  of  the  assailant,  by  force 
found  to  have  been  unnecessary  in  degree  and  time,  and  therefore  unlaw- 
ful, and  yet  not  to  be  guilty  of  murder  in  the  first  degree.  If  the  premedi- 
tation and  intent  are  the  result  of  previous  hatred  and  malice,  and  are  in 
any  degree  based  upon  revenge  for  past  injuries,  and  net  wholly  upon  pro- 
tection from  present  danger,  and  if  the  present  danger  is  used  only  as  an 
opportunity  for  such  revenge,  the  killing  is  murder  in  the  first  degree.  The 
jury  are  to  determine,  in  all  cases,  as  to  the  foundation  of  the  premeditation 
and  intent;  also,  under  instructions  by  the  court  as  to  the  rule  of  law,  to 
determine  the  fact  as  to  the  reasonableness  or  unreasonableness  of  the  force 
used  in  repulsion.  It  cannot  be  said,  as  a  matter  of  law,  that,  under  any  and 
all  circumstances,  the  killing  of  such  assailant,  even  without  warning,  and. 
when  twenty  feet  distant  from  the  house  in  his  approach,  was  unreasonable, 
and  therefore  unlawful,  and  therefore  murder  or  manslaughter  in  some  de- 
gree. It  is  for  the  jury  to  say,  under  instructions  as  to  the  rule  of  law,  if  a 
warning  was  necessary,  and  if  the  killing  at  twenty  feet  distant  was  unneces- 
sary." In  support  of  the  view  taken,  he  cited  the  cases  examined  in  the 
prevailing  opinion,and  also  the  following:  Commonwealth  v.  Drew,  4  Mass. 
395;  Pond  v.  Peopk,  8  Mich,  150.  Beardsley,  J.,  concurred  in  the  dissenting, 
opinion. 

Arrest  or  Attempted  Arrest  of  Innocent  Persons,  or  of  Persons 
wn'HOUT  Warrants.  —  Where  a  private  citizen  seeks  to  arrest  an  innocent 
party,  and  is  killed  by  him,  the  killing  is  merely  manslaughter:  Brooks  v. 
Commonwealth,  61  Pa.  St.  352;  100  Am.  Dec.  645;  and  so  a  homicide  com- 
mitted in  resisting  an  illegal  arrest  is  prima  facie  merely  manslaughter: 
Roberta  v.  State,  14  Mo.  138;  55  Am.  Dec.  97;  compare  Eanes  v.  State,  6 
Humph.  53;  44  Am.  Dec.  289,  and  note;  Hawkins  v.  Commonwealth,  14 
B.  Mon.  395;  61  Am.  Dec.  147;  but  where  an  officer  of  a  municipality  has 
the  power  to  arrest  without  a  warrant  for  violations  of  the  city  ordinances 
committed  in  his  presence,  killing  him  while  attempting  to  make  an  arrest 
under  such  circumstances,  when  he  was  using  no  unnecessary  violence,  could 
not  be  justified  upon  the  plea  of  self-defense:  State  v.  Fuller,  96  Mo.  165. 
Where  an  officer  having  authority  to  make  an  arrest  is  killed  while  he  is 
attempting  to  do  so,  such  killing  is  murder;  but  where  the  arrest  was  illegal, 
the  crime  is  reduced  to  manslaughter:  RaffeHy  v.  People,  69  111.  Ill;  18  Am. 
Rep.  601. 

HoMiciDK  Committed  Defending  One's  Property.  —  While  one  cannot: 
commit  homicide  in  protecting  his  property  against  trespassers,  yet  he  need 
not  submit  passively,  without  remonstrance  or  resistance:  Bush  v.  Pmple,  10 
Col.  566;  compare  Eatep  v.  Commomvealth,  86  Ky.  39;  9  Am.  St.  Rep.  260,^ 
and  note;  Stanley  v.  CommonuieaWi,,  86  Ky,  440;  9  Am.  St.  Rep,  305,  and  note.- 
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MuBDKR,  Statutoby  DEGREES  OF:  Extended  note  to  Whit^ord  v.  Com- 
monwealth, 18  Am.  Dec.  774-787.  Mere  words  never  reduce  a  homicide  from 
marder  to  manalaugher:  Lane  v.  State,  85  Ala.  11;  compare  Maker  v.  People, 
10  Mich.  212;  81  Am.  Dec.  781,  and  note.  "  Premeditation  ia  a  necessary 
ingredient  of  murder  in  the  first  degree":  Wiggins  v.  StaU,  23  Fla.  180;  Den- 
ham  V.  State,  22  Id.  664. 


State  v.  Setter. 

[57  Connecticut,  461.] 

Cbimimal  Law.  —  Conspiracy  is  the  Agreeing  or  Confederating  to- 
gether by  two  or  more  persons  to  commit  some  crime  or  misdemeanor. 
Such  confederation  or  agreement  is  itself  the  offense,  and  no  overt  act  ia 
necessary. 

Merger  —  Criminal  Law.  —  Crime  of  Conspiring  to  Steal  is  not 
Merged  in  the  crime  of  the  actual  theft  committed,  and  may  bo  pun- 
ished as  a  separate  offense. 

/.  H.  Webb,  for  the  appellant. 
0.  M.  Gunn,  for  the  state. 

Andrews,  C.  J.  The  appellant,  together  with  one  Mary- 
Reese,  was  informed  against  in  the  criminal  side  of  the  court 
of  common  pleas  in  New  Haven  County  for  the  offense  of 
conspiracy.  The  information  charged  "  that  on  or  about  the 
third  day  of  April,  1889,  at  the  city  of  New  Haven,  Mary 
Reese  and  Jennie  Setter,  both  transient  persons  temporarily 
residing  in  said  city,  with  force  and  arms  did  then  and  there 
wickedly,  designing  and  intending  to  commit  the  crime  of 
theft  therein,  fraudulently,  maliciously,  and  unlawfully,  con- 
spire, combine,  confederate,  and  agree  together  between  them- 
selves to  enter,  and  did  enter,  the  store  of  F.  M.  Brown  and 
Company,  of  said  city  of  New  Haven,  and  there  situate,  in 
which  store  were  deposited  goods,  wares,  and  merchandise,  the 
proper  estate  of  the  said  F.  M.  Brown  and  Company,  with  in- 
tent then  and  there,  in  the  said  store  aforesaid,  to  commit  the 
crime  of  theft,"  etc.  In  brief,  the  information  charges  that  the 
persons  therein  named  conspired  to  steal  generally  in  the  store 
of  F.  M.  Brown  and  Company, — possibly  all  the  goods  in  that 
store;  at  any  rate,  so  many  of  the  goods  as  they  might  be  able 
to  lay  their  hands  on. 

The  appellant  had  a  separate  trial,  was  convicted  and  sen- 
tenced, and  has  appealed  to  this  court.  Upon  her  trial,  the 
state,  for  the  purpose  of  proving  the  combination  between  her- 
self and  her  companion,  and  for  the  purpose  of  proving  the 
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intent  alleged,  offered  evidence  which  tended  to  show  that  the 
accused  actually  stole  twelve  neckties  of  the  value  of  fifty  cents 
each,  in  the  store  of  F.  M.  Brown  and  Company.  There  was 
no  evidence  of  any  other  stealing  in  the  store. 

The  counsel  for  the  appellant  asked  the  court  to  instruct  the 
jury  as  follows:  "  Under  the  laws  of  this  state,  a  conspiracy  to 
commit  the  crime  of  theft  is  a  misdemeanor,  while  the  crime 
of  theft  itself  is  a  felony,  and  that  the  law  is  so  that  if  the 
conspiracy  is  consummated  and  the  theft  is  actually  commit- 
ted, then  the  conspiracy  is  merged  in  the  theft,  and  the  ac- 
cused cannot  lawfully  be  convicted  of  conspiracy;  that  where 
the  felony  is  in  fact  committed,  a  conspiracy  to  commit  such 
felony  cannot  be  indicted  and  punished  as  a  distinct  oflfense. 
Kyou  find,  therefore,  from  the  evidence,  that  the  crime  which 
it  is  alleged  the  accused  conspired  to  commit,  to  wit,  the  theft 
of  the  goods,  the  property  of  F.  M.  Brown  and  Company,  was 
in  fact  consummated,  and  the  theft  was  actually  committed, 
your  verdict  must  be  that  the  accused  is  not  guilty  of  the 
oflfense  for  which  she  is  now  on  trial."  The  court  did  not  so 
charge  the  jury. 

The  only  question  argued  before  the  court  is,  whether  or 
not  the  crime  of  conspiring  to  steal,  as  set  forth  in  the  in- 
formation, was  merged  in  the  crime  of  the  actual  theft  of 
which  evidence  appeared  on  the  trial.  In  the  reasons  of  ap- 
peal the  question  is  stated  thus:  The  court  erred  while  stating 
to  the  jury  that  "if  the  overt  act  has  been  carried  into  execu- 
tion, and  the  offense  has  been  punished  once,  it  cannot  be 
punished  a  second  time  ";  and  in  not  also  instructing  the  jury, 
as  requested  by  the  defendant,  "that  when  the  felony  is  in 
fact  committed,  a  conspiracy  to  commit  such  felony  cannot 
be  indicted  and  punished  as  a  separate  oflfense." 

The  broad  claim  of  the  appellant  is,  that  if  the  crime  to 
commit  which  the  conspiracy  is  formed  is  actually  committed, 
then  the  conspiracy  is  merged  in  the  committed  crime,  and 
ceases  itself  to  be  a  crime  at  all.  It  is  admitted,  however, 
that  if  the  contemplated  crime  be  of  that  class  of  crimes  called 
misdemeanors,  the  conspiracy  is  not  merged;  and  that  in  a 
case  where  there  is  a  conspiracy  to  commit  a  misdemeanor, 
and  the  misdemeanor  is  actually  committed,  the  oflfender  may 
be  punished  for  the  conspiracy  and  for  the  misdemeanor  also. 
But  it  is  insisted  that  if  the  contemplated  crime  is  of  that 
class  called  felonies,  then  if  the  felony  is  actually  committed, 
the  conspiracy  is  merged,  and  no  longer  exists  as  a  separate 
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and  distinct  offense.  Put  in  its  simplest  form,  the  argument 
is  this:  Conspiracy  is  a  misdemeanor;  theft  is  a  felony;  a 
misdemeanor  is  a  less  crime  than  a  felony,  and  so  in  a  case 
where  there  is  a  conspiracy  to  commit  a  theft,  that  crime  be- 
ing a  felony,  and  the  theft  is  actually  committed,  the  less 
offense  is  merged  in  the  greater. 

Stated  in  this  way,  the  argument  seems  quite  imposing. 
The  force  of  the  argument  comes  largely  from  the  use  of  the 
word  "felony,"  and  in  giving  to  it  the  same  meaning  it  had 
in  the  common  law.  Originally,  the  term  imported  all  those 
oflfenses  of  which  the  feudal  consequence  was  the  forfeiture  of 
all  the  oflFender's  land  and  goods;  to  which,  in  later  times, 
capital  or  other  punishment  was  sometimes  added.  In  Amer- 
ican law  the  word  has  no  clearly  defined  meaning,  except  as 
it  is  given  a  meaning  by  some  statute.  In  Massachusetts 
there  is  a  statute  which  enacts  that  any  crime  punishable  by 
death  or  imprisonment  in  the  state  prison  is  a  felony,  and 
that  no  other  crime  shall  be  so  considered.  There  is  a  similar 
statute  in  New  York  and  in  some  of  the  other  states.  In 
Swift's  System,  published  in  the  year  1796  (vol.  2,  pp.  884, 
385),  the  learned  author  says:  "Felony,  according  to  the 
English  law,  signifies  some  crime  the  punishment  of  which  is 
a  forfeiture  of  estate;  but  in  common  consideration  it  is  a 
capital  crime.     In  this  state,  in  the  title  of  two  statutes,  the 

word  'felonies'  is  used The  word  is  never  introduced 

into  the  body  of  any  statute,  and  is  applied  to  the  description 
of  crimes  not  capital,  and  for  which  there  is  no  forfeiture  of 
estate.  It  is  therefore  apparent  that  this  word  cannot  be  used 
in  the  same  sense  and  for  the  same  crimes  as  in  England;  nor 
does  it  with  precision  comprehend  any  class  or  description  of 
crimes.  A  word  of  such  uncertain  meaning  ought  to  be  ban- 
ished from  a  code  of  laws,  for  nothing  produces  greater  con- 
fusion and  perplexity  than  the  use  of  terms  to  which  no  precise 

and  clear  idea  can  be  afiixed The  word  'feloniously' is 

used  in  indictments  for  all  capital  crimes,  and  for  many  not 
capital,  as  for  theft;  but  as  'felonious,'  in  an  indictment,  can 
mean  nothing  more  than  'criminal,'  and  does  not  designate 
the  nature  or  the  class  of  the  crime,  it  may  be  deemed  un- 
necessary and  immaterial,  and  ought  to  be  exploded  by  our 
courts." 

Since  the  time  when  Judge  Swift  wrote,  the  word  "felony  " 
has  disappeared  from  the  statute,  although  the  word  "  feloni- 
ously" is  still  used  in  indictments  and  informations.     And 
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while  it  is  still  true  that  this  word  does  not  with  precision  com- 
prehend any  class  or  description  of  crimes  in  Connecticut  law^ 
it  may  be  pretty  safely  asserted  that  petty  larceny  is  not  a 
felony  in  this  state. 

The  earliest  American  case  cited  by  the  counsel  for  the  ap- 
pellant in  support  of  their  claim  of  merger  is  Commonwealth 
V.  Kingsbury,  5  Mass.  106.  In  that  case  the  court  say:  "We 
have  considered  this  case,  and  are  of  opinion  that  the  misde- 
meanor is  merged.  Had  the  conspiracy  not  been  effected,  it 
might  have  been  punished  as  a  distinct  offense;  but  a  contriv- 
ance to  commit  a  felony,  and  executing  the  contrivance,  can- 
not be  punished  as  an  offense  distinct  from  the  felony,  because 
the  contrivance  is  a  part  of  the  felony  when  committed  pur- 
suant to  it.  The  law  is  the  same  respecting  misdemeanors. 
An  intent  to  commit  a  misdemeanor,  manifested  by  some  overt 
act,  is  a  misdemeanor,  but  if  the  intent  be  carried  into  execu- 
tion, the  offender  can  be  punished  but  for  one  offense." 

This  case  is  the  authority  given  for  the  dictum  in  2  Swift's 
Digest,  page  359,  and  it  is  the  leading,  if  not  the  only,  authority 
for  the  decision  in  every  one  of  the  cases  cited  in  the  appel- 
lant's brief.  It  is  noticeable  that  Judge  Swift,  while  giving 
the  case  above  named  as  authority  for  the  law  that  a  conspir- 
acy merges  in  a  felony,  in  almost  the  very  next  sentence  on 
the  same  page  repudiates  that  case,  so  far  as  it  says  that  a  con- 
spiracy will  merge  in  a  misdemeanor,  although  the  reasons 
given  by  the  judge  who  gave  the  opinion  in  that  case  for  the 
merger  in  a  misdemeanor  are  the  same  as  for  a  felony.  In  this 
respect  all  the  cases  cited  follow  Judge  Swift.  They  reject  the 
reasoning  in  the  Massachusetts  case  when  it  applies  to  a  mis- 
demeanor, and  adopt  it  when  it  applies  to  a  felony. 

Mr.  Bishop,  in  his  treatise  on  the  criminal  law  (7th  ed.,  sec. 
814),  after  discussing  the  rule  that  a  conspiracy  merges  in  a 
felony,  remarks:  "The  doctrine,  the  reader  perceives,  is  con- 
trary to  just  principle;  it  has  been  rejected  in  England,  and 
though  there  may  be  states  in  which  it  is  binding  on  the  courts, 
it  is  not  to  be  deemed  the  general  American  law."  Professor 
Wheaton  (Criminal  Law,  8th  ed.,  sec.  1344)  says:  ''  The  techni- 
cal rule  that  a  misdemeanor  always  sinks  in  the  felony  when  the 
two  meet  has  in  some  instances  been  recognized  in  this  coun- 
try, though  without  good  reason And  in  several  of  our 

courts  a  disposition  has  been  exhibited  to  reject  the  doctrine  in 
all  cases:  See  cases  cited  below. 

In  England,  the  doctrine  that  a  conspiracy  to  commit  a  fel- 
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ony  is  merged  in  the  felony  itself  has  been  expressly  rejected. 
Lord  Denman,  in  rendering  the  judgment  of  the  court  of 
qeeen's  bench  in  Regina  v.  Button,  11  Q.  B.  929,  said:  "  A  mis- 
demeanor which  is  a  part  of  a  felony  may  be  prosecuted  as  a 
misdemeanor,  though  the  felony  has  been  completed."  The 
-case  was  one  where  the  defendants  were  charged  with  a  con- 
spiracy to  commit  a  theft,  and  the  evidence  tended  to  show 
that  the  theft  had  been  actually  committed.  Regina  v.  Neale, 
1  Den.  C.  C.  36,  is  to  the  same  effect. 

If  a  conspiracy  to  commit  a  felony  is  regarded  as  an  attempt 
to  commit  that  felony,  then  the  authorities  very  largely  pre- 
ponderate to  the  effect  that  there  is  no  merger:  State  v.  Shep- 
<ird,  7  Conn.  54;  Commonwealth  v.  Walker,  108  Mass.  309;  Com- 
monwealth V.  Dean,  109  Id.  349;  Barnett  v.  People,  54  111.  325; 
Bonsall  v.  State,  35  Ind.  460;  People  v.  Bristol,  23  Mich.  118; 
People  V.  Smith,  57  Barb.  46;  Commonwealth  v.  McPike,  3  Cush. 
181;  50  Am.  Dec.  727. 

That  one  criminal  offense  may  sometimes  be  merged  in 
another  is  doubtless  true.  The  principles  upon  which  the 
doctrine  of  merger  seems  to  rest  are,  that  the  offense  merged 
is  lesser  than  the  one  in  which  it  is  merged,  and  that  the  in- 
gredients of  the  smaller  one  are  so  identical  with  the  ingre- 
dients of  the  larger  that  when  both  have  been  committed  they 
cannot  in  reason  and  justice  be  separated;  so  that  to  punish 
an  accused  in  such  a  case  for  both  offenses  would  be  in  effect 
to  punish  the  same  act  twice.  In  the  case  above  cited  of  Com- 
monwealth V.  Kingsbury,  the  reasons  given  seem  to  treat  the 
conspiracy  as  the  beginning  of  the  very  act,  the  ending  of 
which  was  the  felony  or  the  misdemeanor.  "  There  is  at  com- 
mon law  a  wide  distinction  between  a  felony  and  a  misde- 
meanor. It  affects  alike  the  punishment,  the  procedure,  and 
several  rules  governing  the  crime  itself  Out  of  the  distinction 
grows  the  doctrine  that  the  same  precise  act,  viewed  with  ref- 
erence to  the  same  consequences,  cannot  be  both  a  felony  and 
a  misdemeanor,  —  a  doctrine  which  applies  only  when  the 
same  precise  act  constitutes  both  offenses":  1  Bishop's  Crim. 
Law,  7th  ed.,  sec.  787. 

"It  is  supposed  that  a  conspiracy  to  commit  a  crime  is 
merged  in  the  crime  when  the  conspiracy  is  executed.  This 
may  be  so  when  the  crime  is  of  a  higher  grade  than  the  con- 
spiracy, and  the  object  of  the  conspiracy  is  fully  accom- 
plished; but  a  conspiracy  is  only  a  misdemeanor,  and  .when 
its  object  is  only  to  commit  a  misdemeanor,  it  cannot  be 
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merged.  When  two  crimes  are  of  equal  grade,  there  can  be 
no  legal  technical  merger":  People  v.  Mather,  4  Wend.  265;  21 
Am.  Dec.  122. 

To  make  these  principles  available  for  the  appellant,  it 
must  be  shown  that  the  conspiracy  of  which  he  was  con- 
victed is  a  crime  of  a  lesser  grade  than  the  larceny  which  she 
claims  was  proved.  In  the  absence  of  statutory  graduation, 
there  is  no  test  by  which  to  determine  the  grade  of  crimes 
other  than  the  punishment  which  may  be  inflicted.  Conspir- 
acy may  be  punished  by  imprisonment  in  the  state  prison  for 
a  term  not  exceeding  five  years,  and  by  a  fine  not  exceeding 
five  hundred  dollars.  Larceny  to  any  value  less  than  fifteen 
dollars  can  be  punished  by  no  more  than  thirty  days  in  the 
county  jail,  and  a  fine  of  not  more  than  seven  dollars.  By 
this  test,  conspiracy  is  much  the  greater  crime. 

Nor  are  the  ingredients  of  conspiracy  the  same  as  of  theft. 
Theft  may  be  committed  by  one  person  as  well  as  by  two  or 
more;  it  requires  some  physical  act  in  the  nature  of  a  trespass, 
by  which  the  possession  of  the  thing  stolen  is  taken  from  the 
owner,  and  the  act  must  be  accompanied  by  the  intent  of  the 
thief  to  deprive  the  owner  of  his  property.  On  the  other  hand, 
conspiracy  cannot  be  committed  except  by  two  or  more  per- 
sons. It  is  the  agreeing  or  confederating  together  by  two  or 
more  persons  to  commit  some  crime  or  misdemeanor.  Such 
confederation  or  agreement  is  itself  the  ofiense.  Unlike  theft, 
no  overt  act  is  necessary;  the  unlawful  agreement  makes  the 
crime,  and  it  is  complete  the  moment  the  agreement  is  entered 
into:  State  v.  Glidden,  55  Conn.  46;  3  Am.  St.  Rep.  23;  Com- 
monwealth  v.  Eastman,  1  Cush.  228;  48  Am.  Dec.  596.  Its 
legal  character  depends  neither  upon  that  which  actually  fol- 
lows it  nor  upon  that  which  is  intended  to  follow  it;  it  is  the 
same  whether  its  object  be  accomplished  or  abandoned.  It 
may  be  followed  by  one  overt  act,  or  a  series,  but  as  an  oflFense 
it  is  complete  without  them:  Rex  v.  Rispal,  3  Burr.  1320;  Rex 
V.  Kimherty,  1  Lev.  62.  It  is  an  ofiense  falling  within  that 
part  of  the  criminal  law  which  seeks  to  prevent  the  commis- 
sion of  crimes.  "  The  unlawful  confederacy  is  therefore  pun- 
ished to  prevent  the  doing  of  any  act  in  the  execution  of  it": 
2  Swift's  Digest,  350.  It  is  a  distinct  off'ense,  well  known  to 
the  criminal  law,  depending  upon  clear  principles,  and  having 
characteristics  and  ingredients  which  separate  it  from  all  other 
crimes;  an  offense  the  criminality  of  which  is  not  to  be  meas- 
ured by  the  criminality  of  its  object:  Amos's  Science  of  Law, 
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256.  "  The  confederacy  of  several  persons  to  effect  any  inju- 
rious object  creates  such  a  new  and  additional  power  to  cause 
injury  as  requires  criminal  restraint,  although  none  would  be 
necessary  were  the  same  thing  proposed,  or  even  attempted  to 
be  done,  by  any  person  singly.  A  solitary  offender  may  be 
easily  detected  and  punished.  But  combinations  against  law 
are  always  dangerous  to  the  public  peace  and  to  private  secu- 
rity. To  guard  against  the  union  of  numbers  to  effect  an  un- 
lawful design  is  not  easy,  and  to  detect  and  punish  them  is 
often  difficult":  Commonwealth  v.  Judd,  2  Mass.  329;  3  Am. 
Dec.  54. 

Upon  the  whole  examination,  we  are  of  opinion,  upon  prin- 
ciple as  well  as  upon  authority,  that  this  conviction  for  a  con- 
spiracy to  commit  theft  ought  to  be  sustained,  although  the 
evidence  by  which  it  was  proved  proved  also  that  the  theft 
had  been  actually  committed. 

There  is  no  error  in  the  judgment  appealed  from. 


CoNSpraACT — What  Constitutks  thb  Crimk:  See  State  v.  Olidden,  55 
Conn.  46;  3  Am.  St.  Rep,  23;  Spies  v.  People,  122  111.  1;  3  Am.  St.  Rep.  320, 
and  note  474,  475,  491;  Crump  v.  CommonweaUh,  84  Va.  927;  10  Am.  St.  Rep. 
895,  and  note. 

Mbrqeb  ov  Crimes:  Extended  note  to  WMtford  v.  State,  5  Am.  St.  Rep. 
899-901,  where  the  merger  of  conspiracy  in  felonies  is  particularly  discussed. 

CoNSPiRACT,  What  is  not. — The  act  of  several  persons  combining  hon- 
estly to  procure  another  to  be  prosecuted,  while  another  complaint  for  the 
same  offense  is  pending  against  him,  in  order  to  secure  by  honest  means  a 
judicial  determination  of  his  innocence,  is  not  conspiracy  or  any  indictable 
offense:  CommonuieaUh  v.  McParland,  148  Mass.  127. 


Wren  v.  Parker. 

[67  CONHMCnCtJT,  629.] 

Asvntss  Possession  —  Evidkncb  to  Show  Title  bt.  —  Adverse  possea- 
sion  consists  not  simply  of  possession,  but  of  a  possession  by  the  occupier 
claiming  the  land  as  his  own,  and  denying  the  right  of  everybody  else. 
And  the  fact  that  the  occupier  has  paid  the  taxes  upon  the  land  is  clearly 
admissible  in  evidence,  as  tending  to  prove  the  claim  of  ownership. 

Taxatioh  —  Parol  Evidemob  to  Apply  Assessment  to  its  Subject-mat- 
ter. —  Where,  in  an  action  for  trespass  on  land,  it  is  sought  to  prove 
that  the  land  was  assessed  to  the  plaintiff,  who  claimed  title  by  adverse 
possession,  and  the  assessment  list  did  not  describe  the  property  so  par- 
ticularly as  to  make  it  certain  that  it  embraced  the  land  in  controversy, 
it  may  be  shown  by  the  testimony  of  the  assessor  who  made  the  assess- 
ment, upon  an  actual  view  of  the  land,  that  it  had  been  assessed  to  the 
pUintifL 
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TaxstAsa — Nok-prbjudioiai,  Errob  ts  Charob  to  Jury.  —  In  treapaa* 
quare  datuum /regit,  where  the  plaintiff  claimed  title  by  adverse  posaes- 
sion,  a  charge  to  the  jary  that  "  interruption  by  a  stranger  is  not  suffi* 
oient  to  destroy  or  interrupt  title  by  adverse  possession,"  though 
erroneous,  ia  not  prejudicial,  where  there  is  no  evidence  tending  to 
show  that  the  plaintiff's  possession  had  been  interrupted. 

W.  H.  Ely  and  O.  W.  Smith,  for  the  appellant 

0.  A.  Fay  and  W.  F.  Davis,  for  the  appellee. 

Andrews,  C.  J.  The  complaint  in  this  action  alleged  cer- 
tain acts  of  trespass  quare  clausum  /regit  upon  lands  in  the 
town  of  Meriden,  of  which  the  plaintiff  claimed  to  be  khe 
owner  by  an  adverse  possession  for  more  than  fifteen  years, 
with  a  claim,  also,  for  damages  to  personal  property  on  the 
land.  The  answer  asserted  title  in  the  defendant,  and  admit- 
ted the  acts  of  entry  and  the  removal  of  the  personal  property. 
The  case  was  tried  to  a  jury  in  the  city  court  of  the  city  of 
Meriden,  and  a  verdict  was  returned  for  the  plaintiflF.  The  de- 
fendant has  appealed  to  this  court. 

Upon  the  trial  the  judge  charged  the  jury:  "  That  to  entitle 
the  plaintiff  to  recover,  he  must  prove  an  actual  exclusive  pos- 
session under  a  claim  of  right;  that  the  right  of  possession 
is  usually  the  only  question  involved  in  an  action  of  trespass, 
but  in  this  case,  as  the  defendant  claims  title,  the  plaintiff 
must  prove  actual  exclusive  possession,  adverse,  and  under  a 
claim  of  right,  for  a  period  of  fifteen  years  last  past  before  the 
trespasses  complained  of."  The  verdict  finds  all  these  things 
to  be  proved  and  true,  and  that  the  plaintiff  has  had  the  actual 
exclusive  possession  of  the  land  in  question,  adverse,  and  under 
a  claim  of  right,  for  a  period  of  fifteen  years  last  past  before 
the  acts  of  trespass  complained  of,  and  thereby  establishes  the 
plaintiff's  title  to  and  his  possession  of  the  land  upon  which 
the  trespasses  were  committed.  The  verdict  also  establishes 
that  the  deed  under  which  the  defendant  claimed  the  title  to 
the  land  was  void,  because  it  was  given  by  a  grantor  ousted  of 
the  possession,  and  not  to  the  person  in  the  actual  possession 
of  the  land  attempted  to  be  conveyed. 

This  verdict  is  absolutely  conclusive  of  the  case  unless  there 
was  some  error  in  the  course  of  the  trial.  Taken  in  their  order, 
the  errors  assigned  are:  — 

1.  That  the  court  erred  in  overruling  the  defendant's 
objection  to  the  question  asked  of  Mr.  Miles,  the  assessor. 
The  plaintiff  was  seeking  to  prove  that  he  had  been  in  the 
possession  of  the  land,  claiming  it  as   hie  own,  and   among 
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other  evidence  for  this  purpose,  he  desired  to  sliow  that  he 
had  paid  the  taxes  thereon.  To  do  this,  it  was  necessary  to 
prove  that  it  had  been  assessed  to  him.  The  assessment  list 
did  not  describe  the  property  so  particularly  as  to  make  it 
certain  that  it  embraced  the  precise  strip  here  in  question,  and 
he  called  the  assessor  of  the  town,  who  had  made  the  assess- 
ment frojn  an  actual  view  of  the  land,  and  asked  him  the 
question  which  was  objected  to.  We  think  the  question  was 
admissible.  It  is  entirely  analogous  to  the  parol  testimony  by 
which  a  deed  is  applied  to  its  subject-matter,  or  by  which  the 
bounds  named  in  a  deed  are  ascertained.  The  objection, 
however,  goes  a  little  further  than  this, — that  the  payment  of 
taxes  on  land  is  not  evidence  at  all  of  an  adverse  possession. 
Adverse  possession  consists  not  simply  of  possession,  but  of  a 
possession  by  the  occupier  claiming  the  land  as  his  own,  and 
denying  the  right  of  everybody  else.  As  tending  to  prove  the 
claim  of  ownership,  the  payment  of  taxes  seems  clearly  ad- 
missible. The  payment  of  taxes  is  "  powerful  evidence  "  of 
&  claim  of  right:  Ewing  v.  Burnet,  11  Pet.  41,  54;  Farrar  v. 
Fessenden,  39  N.  H.  268;  Paine  v.  Hutchins,  49  Vt.  314. 

The  second  assignment  was  abandoned  by  the  defendant. 
The  third,  fourth,  fifth,  and  sixth  were  all  contingent  upon  a 
finding  by  the  jury  that  the  defendant  was  the  owner  of  the 
land.  As  the  verdict  has  found  the  other  way,  these  aseigr*- 
ments  require  no  further  notice. 

The  seventh  is:  "That  the  court  erred  in  charging  the 
jury  that  interruption  by  a  stranger,  that  is,  by  one  holding 
neither  title  nor  possession  at  the  time  of  the  interruption,  is 
not  sufficient  to  destroy  or  interrupt  title  by  adverse  posses- 
sion." Admitting  that  this  is  erroneous  as  a  proposition  of 
law  (and  perhaps  it  is),  still  the  jury  could  not  have  been 
misled,  for  the  reason  that  there  was  no  evidence  tending  to 
show,  nor  was  there  any  claim,  that  the  plaintiff's  possession 
had  been  interrupted  by  a  stranger  or  anybody  else. 

The  same  may  be  said  in  regard  to  the  eighth  assignment. 
There  was  no  evidence  that  the  plaintiff  had  not  been  in  the 
possession  of  every  part  of  the  premises  in  controversy  for  the 
whole  fifteen  years. 

There  is  no  error  in  the  judgment  complained  of. 

Advebsb    Possession  —  Payment  of  Taxcs.  —  Payment  of  taxes    on 

realty  is  not  an  act  of  possession,  nor  is  it  evidence  of  a  possessory  title: 

Tillotaon  v.  Prichard,  60  Vt.  94;  6  Am.  St.  Rep.  95,  and  note.     The  fact  of 

payment  of  taxes  in   adverse-possession  defenses  ia  a  matter  of   evidence 
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entirely,  not  a  matter  of  pleading-:  Ball  v.  Nichoh,  73  Cal.  193;  compare  Pear- 
ton  V,  Crefd,  78  Id.  144.  The  requirement  of  payment  of  taxes  aa  an 
element  of  adverse  possession  does  not  apply  where  no  taxes  have  been 
assessed:  Onelo  v.  Reatano,  78  Id.  374. 

Advskss  Pcsskssion,  What  Constitutes.  —  To  render  possession  ad- 
verse, it  must  have  been  actual,  visible,  continuous,  notorious,  distinct,  and 
hostile:  Doyle  v.  Wade,  23  Fla.  90;  11  Am.  St.  Rep.  334,  and  cases  collected 
in  note  342,  343;  Black  v.  Prait  etc.  Co.,  85  Ala.  504;  Collet  v.  Board  of 
Vandenberg  Co.,  119  Ind.  28;  and  under  a  privity  of  title:  Heflin  v.  Bums, 
70  Tex.  347. 

Advsbsb  P03SE.SSI0N  —  Statutb  OF  LIMITATIONS.  —  The  statute  of  limi- 
tations does  not  begin  to  run  against  the  holder  of  a  patent  con^rming  a 
Mexican  grant  till  the  patent  has  been  issued,  and  therefore  adverse  posses- 
sion prior  to  such  patent  is  not  good  as  such:  Oage  v.  Dotcney,  79  Cal.  141. 
Color  of  title  cannot  be  said  to  exist  where  one  of  the  links  in  the  title  chain 
has  been  procured  by  the  fraud  of  him  who  claims  thereunder:  Htissey  v. 
Moser,  70  Tex.  42;  but  one  holding  under  a  defective  title,  ignorant  of  any 
superior  title,  having  used  due  diligence  to  know  the  condition  of  his  title, 
may  be  said  to  hold  and  be  in  possession  in  good  faith:  Johnson  v.  SchU' 
mocker,  72  Id.  334.  A  grantor  resuming  possession,  after  having  made  « 
conveyance  of  land,  does  not  hold  under  any  title,  or  even  color  of  title,  and 
his  right  to  reacquire  title  by  adverse  possession  of  ten  yeeirs  wouM  he  Um- 
ited  to  the  statutory  amount  of  land,  which,  under  the  Revised  Sbatncea,  is 
one  hundred  and  sixty  acres:  Bullock  v.  Smiih,  72  Id.  546. 


Peckham  t;.  Lego. 

[57  Connecticut,  558.] 

Wills  —  Construction.  —  In  Construing  Will,  Court  should,  it  Pob- 
8IBLS,  Avoid  Any  Construction  which  would  result  in  partial  intestacy. 
Another  principle  is,  that  the  construction  should  be  such  as  not  to  dia* 
inherit  the  heirs  at  law,  unless  on  so  strong  a  probability  that  an  inten 
tion  to  the  contrary  cannot  reasonably  be  supposed. 

Wills  —  Construction  —  Gut  op  Usk  and  Imrovement  of  Kstatk  during 
LrvBS  OF  Beneficiariks.  —  A  testatrix,  by  her  will,  gave  to  F.  and  his 
wife  the  "  use  and  improvement "  of  certain  estate  "  during  their  natural 
lives,"  continuing  as  follows:  "Should  it  be  necessary  for  their  personal 
comfort  to  use  any  portion  of  said  property,  it  is  my  will  that  they  do 
so,  exercising  good  judgment,  and  saving  as  much  of  it  as  possible  for 
the  children  born  to  them."  Under  this  will,  the  estate  given  to  F.  and 
his  wife  was  a  life  estate  only,  with  the  right  to  use  any  portion  of  the 
property  to  the  extent  needed  for  their  support  in  a  manner  suited  to 
their  condition  and  circumstances  in  life;  and  the  remainder  was  given 
to  the  children  born  to  F.  and  his  wife,  and  not  the  heirs  of  the  testatrix 
generally. 

S.  A.  York,  for  Grace  A.  Peckham,  one  of  the  defendants. 
O.  P.  Ingersoll,  for  the  heirs  at  law. 
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LooMis,  J.  This  suit  was  brought  to  obtain  a  judicial  con- 
struction of  the  last  will  of  Mary  Yemmans,  which  is  as  fol- 
lows: — 

"1.  I  give  and  bequeath  to  my  brother,  John  Lego,  five 
hundred  dollars. 

"2.  I  give  and  bequeath  to  W.  Frank  and  his  wife  Grace 
A.  Peckham  the  use  and  improvement  of  the  whole  of  the 
remainder  of  the  estate  of  which  I  may  die  possessed,  both 
real  and  personal,  during  their  natural  lives.  Should  it  be 
necessary  for  their  personal  comfort  to  use  any  portion  of  said 
property,  it  is  my  will  that  they  do  so,  exercising  good  judg- 
ment, and  saving  as  much  of  it  as  possible  for  the  children 
born  to  them. 

"3.  I  appoint  W.  Frank  and  Grace  A.  Peckham  executors 
of  this  ray  last  will  and  testament." 

The  following  facts  are  found  by  the  court:  The  heirs  at  law 
in  this  case  are  John  Lego,  a  brother  of  the  testatrix,  and  the 
children  of  deceased  brothers  and  sisters.  Grace  A.  Peckham, 
one  of  the  defendants,  is  a  niece  of  the  testatrix,  and  lived 
with  and  was  brought  up  by  her  as  a  member  of  her  family. 
After  the  marriage  of  W.  Frank  Peckham  with  said  Grace, 
she  and  her  husband  and  the  testatrix  lived  together,  with 
occasional  intermissions,  until  the  death  of  the  testatrix. 
About  the  time  of  the  execution  of  the  will,  the  testatrix  went 
to  live  with  Mr.  Peckham  and  his  wife,  and  continued  to  re- 
side with  them  to  the  time  of  her  death.  The  other  heirs  at 
law,  though  not  intimate,  were  on  friendly  terms  with  the  tes- 
tatrix. The  property  and  estate  of  the  testatrix  came  to  her 
by  the  will  of  her  late  husband,  Joseph  Yemmans.  A  few 
days  after  the  death  of  her  husband,  the  testatrix  made  and 
executed  the  will,  it  having  been  drawn  by  Rev.  E.  E.  Beards- 
ley  of  New  Haven. 

The  first  question  is,  whether,  under  the  second  section  of 
the  will,  Mr.  and  Mrs.  Peckham  take  a  fee  or  a  life  estate. 

The  intention  of  the  testatrix,  which  is  to  control,  must 
here  be  ascertained  from  the  language  employed  by  her  in 
making  the  gift.  In  the  first  section  she  employed  direct  and 
fitting  words  in  making  an  absolute  gift  to  her  brother,  and 
had  she  intended  a  similar  gift  of  the  residue  to  the  Peck- 
hams,  similar  language  most  naturally  would  have  been  em- 
ployed, being  already  in  her  mind.  Instead  of  that,  however, 
we  find  language  of  a  contrary  import;   language  which  is 
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irreconcilable  with  the  idea  that  she  intended  to  give  other 
than  a  life  estate. 

The  language  is  doubly  restrictive.  In  the  first  place,  the 
bequest  is  guarded  by  the  words  "use  and  improvement," 
which  alone  would  distinguish  the  gift  from  a  fee,  but  to  put 
it  beyond  all  controversy,  the  tenure  of  the  holding  is  expressly 
given  as  "  during  their  natural  lives."  If  the  section  stopped 
here,  it  is  conceded  that  a  doubt  as  to  the  meaning  would  be 
impossible;  but  the  words  which  follow:  "Should  it  be  neces- 
sary for  their  personal  comfort  to  use  any  portion  of  said  prop- 
erty, it  is  my  will  that  they  do  so,  exercising  good  judgment, 
and  saving  as  much  as  possible  for  the  children  born  to  them," 
it  is  contended,  remove  the  restriction  twice  applied  in  the  pre- 
ceding language,  and  enlarge  what  was  plainly  only  a  life 
estate  and  convert  it  into  a  fee.  We  fail  to  discover  any  such 
intention.  The  language  necessarily  implies  a  consciousness 
on  the  part  of  the  testatrix  that  she  had  given  only  a  life 
■estate;  but  it  occurs  to  her  that  the  income  may  be  so  limited, 
and  their  circumstances  so  reduced,  that  they  may  lack  the 
means  of  comfortable  support,  and  she  adds  the  clause  under 
consideration  to  meet  such  an  emergency,  but  this  clause  was 
never  intended  to  sweep  away  the  life  estate.  It  was  only  to  be 
called  into  play  by  an  emergency, — by  the  needs  of  her  bene- 
ficiaries. The  right  to  resort  to  the  principal  was  founded  on 
necessity  and  restricted  by  necessity.  The  words  are,  "should 
it  be  necessary."  If  it  should  not  be  necessary,  it  is  all  a  mere 
life  estate;  if  it  is,  then  the  restriction  is,  that  all  except  the 
necessary  portion  so  taken  remains  a  mere  life  estate.  It  is 
flaid  that  the  words  "necessary  for  their  personal  comfort" 
are  indefinite  in  meaning,  and  practically  unrestricted,  and 
therefore  inconsistent  with  any  remaining  life  estate.  We 
cannot  accept  this  view.  One  of  the  definitions  of  "  comfort " 
given  in  Webster's  Dictionary,  as  applied  particularly  in  law 
as  well  as  in  some  other  things,  is  "  support."  The  language, 
therefore,  must  be  held  to  mean  "necessary  for  their  support." 

But  it  is  said  that  it  is  again  rendered  indefinite  by  being 
all  left  to  the  judgment  and  discretion  of  the  legatees  as  to 
the  kind  and  extent  of  the  support  needed;  that  they  may 
use  the  principal  to  gratify  their  mere  whims  and  fancies. 
We  do  not  think  any  such  authority  is  given.  For  the  time 
being  they  exercise  their  judgment,  but  are  not  the  ultimate 
judges  of  what  is  necessary,  but  the  superior  court,  as  a  court 
of  equity,  and  perhaps  in  some  cases  the  probate  court,  will 
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review  and  revise  their  judgment,  and  determine  whether  the 
exigency  had  arisen  to  give  them  any  right  to  resort  to  the 
principal,  and  if  so,  whether  they  have  exceeded  the  liberty 
given  them. 

But  our  attention  has  been  called  particularly  to  the  con- 
cluding words,  enjoining  the  exercise  of  good  judgment  on 
their  part.  We  do  not  think  the  question  of  necessity  is  to 
be  so  determined.  But  the  good  judgment  enjoined  is  to  be 
exercised  in  saving  as  much  as  possible  for  the  children 
within  the  field  given  of  what  is  necessary.  What  is  neces- 
eary  in  law  does  not  always,  nor  often,  mean  a  strict,  absolute 
necessity.  It  is  a  relative  term,  and  variable  according  to 
circumstances.  It  means  here,  as  in  the  case  of  the  obligation 
of  a  husband  to  furnish  necessaries  for  his  wife,  what  is  needed 
in  reference  to  the  situation  and  condition  in  life,  and  withinr 
those  limits  much  may  be  saved  by  the  exercise  of  good 
judgment. 

If  they  act  within  the  legal  limits  of  a  necessity  in  law  they 
may  not  be  responsible,  but  are  if  they  appropriate  a  portion 
of  the  principal  when  not  needed"  for  their  support. 

If,  now,  we  have  discovered  the  intention  of  the  testatrix  as 
evidenced  by  the  language  of  her  will,  a  reference  to  artificial 
rules  of  interpretation  would  seem  unnecessary,  but  as  some 
of  these  rules  were  referred  to  in  the  discussion  of  this  case  as 
being  opposed  to  the  construction  we  have  adopted,  a  brief  dis- 
cussion of  the  matter  may  seem  desirable 

Hull  V.  Culver,  34  Conn.  404,  was  referred  to  as  indorsing 
the  principle  that  "  where  an  estate  for  life  is  given,  with  power 
in  the  devisee  to  sell  and  dispose  of  it  at  his  own  discretion 
and  for  his  own  use,  he  takes  a  fee."  In  Lewis  v.  Palmer,  46 
Id.  458,  Carpenter,  J.,  in  giving  the  opinion  of  this  court,  very 
properly  calls  attention  to  the  fact  that  the  above  proposition 
was  stated  as  one  which  the  counsel  on  both  sides  conceded, 
and  that  the  court,  without  discussing  it,  immediately  passed 
to  the  consideration  of  another  question  regarded  as  control- 
ling, namely,  whether  the  power  of  sale  as  there  given  was  ab- 
solute or  contingent.  The  language  to  be  interpreted  was  as 
follows:  "I  give  all  my  estate  to  my  beloved  husband,  Ran- 
som Culver,  to  use  and  improve  during  his  natural  life,  and  if 
he  should  want,  for  his  support,  to  sell  any  part  or  the  whole  of 
it  for  his  maintenance,  my  will  is  that  it  shall  be  at  his  dis- 
posal." In  construing  this  language  the  court  said:  "The 
great  object  is,  of  course,  to  ascertain  the  intention  of  thtt 
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devisor.  If  she  had  designed  to  give  her  husband  the  entire 
estate,  it  would  have  been  very  easy  and  very  natural  for  her 
to  say  it  in  short  and  direct  terms,  or  to  place  the  disposal  of 
it  at  his  discretion,  without  imposing  a  condition.  But  she 
gives  him  the  disposal  only  '  if  he  should  want,  for  his  support, 
to  sell  any  part  or  the  whole  of  it  for  his  maintenance.'  This 
language  very  clearly  implies  a  limitation  or  restriction  of  the 
power  to  a  case  of  necessity.  The  sale  is  to  be  proportioned 
to  the  extent  of  the  necessity." 

It  will  be  seen  that  the  court  construed  the  authority 
to  sell  substantially  as  we  do  in  the  present  case.  So  that 
even  if  the  proposition  referred  to  is  a  sound  one,  it  would  not 
apply  to  this  case  any  more  than  to  that  one.  But  the  proposi- 
tion has  been  materially  modified  by  the  later  utterances  and 
decisions  of  this  court.  In  Lewis  v.  Palmer^  supra,  the  words 
of  the  will  were:  "I  do  give  and  devise  unto  my  said  sister, 
Sarah  Palmer,  the  use  of  all  the  rest  of  my  real  estate  that  I 
may  have  or  leave  at  my  death,  during  her  natural  life,  and 
for  her  to  dispose  of  as  she  may  think  proper,  right,  or  just." 
Here  was  plainly  an  unrestricted  power  of  disposal  at  discre- 
tion, and  yet  the  court  did  not  hold  that  the  legatee  took  a  fee. 
The  question,  it  is  true,  was  left  open,  as  the  case  could  be  dis- 
posed of  upon  another  ground,  yet  the  discussion  plainly 
.showed  that  the  court  was  prepared  to  hold  that  a  life  es- 
•tate  created  by  express  words  would  not  be  enlarged  to  a  fee 
by  the  power  of  sale. 

Afterwards,  in  Orover  v.  Stillson,  56  Conn.  316,  the  court  was 
called  upon  to  construe  a  will,  where  the  words  were:  "  I  give 
the  residue  of  my  estate,  both  real  and  personal,  unto  my  sis- 
ters Polly  A.  Stillson  and  Mary  B.  Stillson,  for  the  term  of 
their  natural  lives,  hereby  empowering  my  said  sisters  to  dis- 
pose of  any  portion  of  my  estate,  either  real  or  personal,  if  they 
should  so  desire."  The  court  held  that  the  sisters  took  only  a 
life  estate,  notwithstanding  .their  unrestricted  power  of  disposal; 
and  in  giving  the  opinion  of  the  court,  Carpenter,  J.,  said: 
**  We  are  asked  to  say  that  the  power  of  sale  enlarges  an  ex- 
press life  estate  to  a  fee.  If  we  do  so,  what  becomes  of  the  in- 
tention of  the  testator?  His  intention  to  give  pecuniary  legacies 
to  the  parties  named,  and  the  residue  to  the  orphan  asylum,  is 
just  as  certain,  and  we  may  add  just  as  provident,  as  the  in- 
tention to  provide  for  his  sisters;  and  that  intention  by  the 
construction  contended  for  is  wholly  defeated.  The  power  of 
sale  may,  in  doubtful  cases,  aid  in  ascertaining  the  intention; 
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but  to  give  it  an  artificial  and  technical  force,  and  thereby  de- 
feat the  manifest  intention  of  the  testator,  is  wholly  inadmis- 
eible." 

These  utterances  we  think  are  in  accord  with  the  decided 
preponderance  of  judicial  authority  in  the  United  States. 

Chancellor  Kent,  in  volume  4,  side  page  536,  seventh  edition, 
of  his  Commentaries,  summarizes  the  settled  doctrine  as  fol- 
lows: "If  an  estate  be  given  to  a  person  generally,  or  indefi- 
nitely, with  a  power  of  disposition,  it  carries  a  fee;  unless  the 
testator  gives  to  the  first  taker  an  estate  for  life  only,  and  an- 
nexes to  it  a  power  of  disposition  of  the  reversion.  In  that 
case  the  express  limitation  for  life  will  control  the  operation  of 
the  power,  and  prevent  it  from  enlarging  the  estate  to  a  fee." 

It  remains  for  us  to  consider  a  still  more  diflficult  question 
in  regard  to  the  disposition  of  the  reversion:  whether  it  be- 
longs to  all  the  heirs  of  the  testatrix  as  intestate  property,  or 
whether  the  will  takes  hold  of  it  and  sufficiently  designates 
the  persons  who  are  to  take. 

The  language  of  the  will  is  so  unusual  and  so  doubtful  that 
at  the  outset  we  feel  embarrassed  by  two  independent  prin- 
ciples of  law  operating  in  difierent  directions  at  the  same  time. 
One  requires  the  court  to  avoid,  if  possible,  any  construction 
which  would  result  in  partial  intestacy:  State  v.  Smith,  52 
Conn.  563;  Warner  v.  Willard,  54  Id.  472.  The  other  cau- 
tions us  not  to  disinherit  the  heirs  at  law,  unless  on  so  strong 
a  probability  that  an  intention  to  the  contrary  cannot  reason- 
ably be  supposed:  Wigram  on  Wills,  167;  Wilkinson  y.  Adams, 
1  Ves.  &  B.  456. 

The  residuary  estate,  it  is  conceded,  is  not  expressly  dis- 
posed of  by  the  terms  of  the  will,  but  there  are  words  evincing, 
we  think,  an  intention  and  desire  on  the  part  of  the  testator 
as  to  the  disposition.  We  refer  to  the  closing  words  of  section 
2.  The  testatrix,  having  in  mind  the  life  estate  she  has  given, 
adds  a  conditional  and  restricted  permission  to  use  a  portion 
of  the  principal  or  residuary  estate,  but  in  that  connection 
enjoins  the  life  tenants,  in  availing  themselves  of  the  permis- 
sion, "to  use  good  judgment,  saving  as  much  as  possible  for 
the  children  born  to  them."  This  implies  that  the  children 
of  the  life  tenants  are  to  take  the  remainder,  —  all  of  it. 

But  does  it  imply  that  they  are  to  take  it  under  the  will,  or 
simply  as  her  heirs  at  law?  Her  heirs  are  numerous;  the  rec- 
ord gives  the  names  of  eight  besides  the  Peckhams,  and  the 
portion  which  the  latter  could  inherit  by  right  of  representa* 
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tion  would  be  insignificant  as  compared  with  the  whole.  If 
she  referred  at  all  to  her  own  heirs,  she  would  have  so  stated, 
and  would  not  have  restricted  the  benefit  of  the  saving  to- 
children  born  to  them,  the  Peckharas. 

We  do  not  think  the  language  can  be  satisfied  at  all  with, 
any  such  reference  as  suggested,  but  that  the  words  imply 
that  the  Peckham  children  are  to  take  the  remainder  under 
the  will,  and  not  because  they  may  become  her  heirs  at  law 
with  many  others.  The  question  of  implied  gifts  is  in  every 
case  one  of  intention. 

There  are  several  instances  where  a  devise  by  implication 
has  received  the  sanction  of  this  court.  We  will  mention  only 
two.  The  first  is  the  case  of  Minor  v.  Ferris^  22  Conn.  371. 
A  testator,  after  devising  his  real  estate  for  the  benefit  of  his 
wife,  and  directing  his  executor  to  sell  it  within  one  year,  and 
to  invest  the  proceeds  in  some  safe  property,  to  remain  a  fund 
for  her  support  during  life,  gave  to  his  sister,  if  living  at  the 
decease  of  his  wife,  and  if  not,  to  her  children,  whatever  of  the 
property  might  be  left.  He  then  bequeathed  to  his  sister,  in 
general  and  unrestricted  terms,  all  his  personal  estate.  In  a. 
subsequent  clause  he  authorized  his  executors,  if  they  deemed 
it  advisable,  to  extend  the  time  of  selling  the  real  estate  for 
eighteeen  months,  and  expressed  his  opinion  that  if  the  prop- 
erty was  well  sold  and  invested  the  interest  would  support  his 
wife;  then  he  repeated  his  bequest  to  his  sister,  or  if  deceased,. 
to  her  children,  of  all  his  personal  property;  adding,  "if  my 
wife  has  suSicient  to  support  her."  Counsel  for  the  sister  con- 
tended that  the  last  clause  must  either  be  rejected  as  without 
meaning,  or,  as  explained  by  the  context,  it  must  be  construed 
to  mean  "as  my  wife  has  sufficient  to  support  her,"  the  testa- 
tor having  just  expressed  an  opinion  to  that  efiect;  but  the 
court  did  not  accept  this  view,  but,  upon  the  ground  of  a  pre- 
vailing intention  apparent  on  the  face  of  the  will  to  provide 
for  his  wife  ample  support  during  life,  and  that  the  last  clause 
was  a  qualification  of  preceding  bequests,  held  that  all  the 
personal  property  was  by  implication  given  for  the  benefit  of 
the  wife  during  her  life,  upon  the  same  terms  as  those  upon 
which  the  real  estate  had  been  devised. 

The  other  case  is  that  of  Holbrook  v.  Bentley,  32  Conn.  502^ 
where  a  testator  bequeathed  to  his  wife  the  use  of  three  thou- 
sand dollars,  and  also  gave  her  absolutely  all  his  household 
furniture,  with  a  few  exceptions  mentioned,  and  then  added  a. 
clause  in  this  form:  "What  follows  is  after  the  death  of  my 
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executrix  [his  wife].  I  do  will  and  bequeath  all  the  remain- 
der of  my  estate  indiscriminately,  be  it  money  or  household 
furniture,  equally  to  all  my  grandchildren." 

There  was  thus  left  a  considerable  amount  of  personal  prop- 
erty not  expressly  disposed  of  during  the  life  of  the  widow, 
and  which  would,  if  regarded  as  falling  into  the  residuum,  be 
left  in  the  hands  of  the  executrix  to  accumulate  for  the  grand- 
children. It  was  held,  as  this  intention  was  improbable,  and 
there  were  no  words  to  indicate  it,  and  no  provision  that  the 
executrix  should  hold  the  property  as  trustee  for  the  grand- 
children, that  the  will  should  be  construed  as  giving,  by  im- 
plication, to  the  widow  the  use  of  this  property  for  life.  Here, 
it  will  be  seen,  there  were  no  express  words  at  all  indicating 
a  desire  that  the  widow  should  have  this  property,  and  all 
her  express  bequests  were  precisely  defined.  It  seems  to  us 
that,  in  the  present  case,  there  is  at  least  as  good  a  founda- 
tion in  the  will  for  the  implication  of  a  devise  as  in  the  cases 
cited. 

Many  similar  illustrations  of  implied  gifts  might  be  cited 
from  other  jurisdictions,  but  we  will  refer  to  two  cases  only. 

In  Edens  v.  WilliamSy  3  Murph.  37,  there  was  a  gift  of  cer- 
tain property  to  the  testator's  wife,  and  if  she  should  prove 
enceinte,  such  child  should  be  supported  and  educated  out  of 
the  income  of  the  property  so  left  her,  "as  well  as  all  the 
property  I  may  die  possessed  of,"  with  a  residuary  bequest  to 
nieces.  The  court  held  that  the  whole  estate  was  given,  by 
implication,  to  the  wife  and  child,  on  its  birth.  In  Piper's 
Estate,  33  Leg.  Int.  228,  a  direction  that  the  mansion-house 
should  not  be  sold  during  the  daughter's  life,  but  that  she 
might  reside  in  it,  was  held  to  give  a  life  estate. 

The  superior  court  is  advised  that,  under  the  will  of  Mary 
-Yemmans,  W.  Frank  Peckham  and  his  wife,  Grace,  take  a 
life  estate  in  the  remainder,  with  the  privilege  of  disposing  of 
or  using  any  portion  of  the  principal  to  the  extent  needed  for 
their  support  and  maintenance  in  a  manner  suited  to  their 
condition  and  circumstances  in  life,  and  that  the  children 
born  to  them  take  a  vested  interest  in  the  remainder. 


Wills.  —  Heirs  are  favorites  of  the  law,  and  are  never  excluded  from  an 
inheritance  upon  mere  conjecture:  Saylor  t.  Plaine,  31  Md.  158;  1  Am. 
Rep.  34. 

Pabtial  IKTB.STAOT. — There  ha  a  presumption  against  the  intention  of  a 
testator  to  leave  part  of  his  estate  intestate:  Warner  v.  Willard,  54  Conn^ 
470. 
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Block  v.  Henderson. 

[82  ^lOBOIA,  2S.] 

JuBUDicnoiT  —  JuDGS  AcTiNa  OuTsiDi  HIS  DISTRICT.  —  Wher*  a  magis- 
trate goes  outside  the  limit  of  his  jurisdiction  and  undertakes  to  hold 
his  court,  he  .neither  has  jurisdiction  of  the  subject-matter  nor  of  the 
person,  and  no  waiver  or  agreement  there  made  before  him  can  confer 
jurisdiction  upon  him. 

Alexander  Proudfit,  for  the  plaintiff  in  error. 

/.  A.  Thomas,  and  Turner  and  Willingham,  by  Harrison  and 
Peeples,  for  the  defendant  in  error. 

Simmons,  J.  Charles  Taylor  sued  out  an  attachment  against 
Kate  Mullenix  for  the  purchase-money  of  certain  furniture, 
which  attachment  was  levied  upon  the  furniture.  N.  M. 
Block  filed  a  claim  thereto,  and  gave  a  claim  bond,  with  A. 
Block  as  surety.  The  attachment  was  made  returnable  to 
the  justice's  court  of  the  716th  district,  G.  M.  Matt  R.  Free- 
man, the  magistrate  who  issued  the  attachment,  was  notary 
public  and  ex  officio  justice  of  the  peace  in  and  for  that  dis- 
trict. When  the  trial  of  the  claim  came  on,  said  Freeman 
held  his  court  in  the  564th  district,  and  on  the  trial  of  the 
claim,  dismissed  the  same.  The  property  for  which  the  claim 
bond  was  given  was  then  advertised  for  sale  by  the  constable, 
and  on  the  day  of  sale  the  claimant  failed  to  produce  the 
property,  as  he  agreed  to  do  in  his  claim  bond.  Henderson, 
the  constable,  then  brought  suit  upon  the  claim  bond  in  the 
city  court  of  Macon,  alleging  as  a  breach  thereof  that  Block, 
the  claimant,  had  failed  to  produce  the  property  on  the  day 

13S 
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of  sale.  Block  and  his  surety  filed  certain  pleas  to  this  suit, 
among  them,  that  there  had  been  no  forfeiture  of  said  bond, 
because  there  had  been  no  legal  trial  of  the  claim  case,  the 
claim  case  having  been  tried  by  the  magistrate  outside  of  his 
district,  and  that  therefore  the  magistrate  had  no  jurisdiction 
to  try  the  case.  The  plaintifi"  replied  to  this  plea,  and  said 
that  while  it  was  true  that  said  claim  case  had  been  tried  out- 
side of  the  district  of  the  magistrate.  Block  had  agreed  thereto, 
and  had  thereby  waived  the  jurisdiction. 

On  the  trial  of  the  case  before  the  judge  of  the  city  court 
without  a  jury,  these  facts  having  been  made  to  appear  to 
him,  he  decided  that,  the  jurisdiction  having  been  waived, 
the  judgment  of  the  magistrate  dismissing  the  claim  case 
was  a  valid  and  binding  judgment;  and  as  the  claimant  had 
not  produced  the  property  on  the  day  of  sale,  the  plaintiff  in 
the  suit  on  the  bond  was  entitled  to  a  judgment  against  said 
claimant.  This  ruling  of  the  judge,  and  others  which  it  is 
unnecessary  to  mention  here,  were  carried  by  writ  of  certiorari 
to  the  superior  court;  and  upon  hearing  the  same,  the  judge 
of  the  superior  court  overruled  the  certorari,  and  dismissed  it; 
whereupon  Block  excepted,  and  brought  the  case  here  for 
review. 

We  think  that  the  exception  of  the  plaintiff  in  error  as  to 
the  jurisdiction  of  the  magistrate  was  well  founded,  and  that 
the  judge  of  the  superior  court  should  have  sustained  the 
same.  Whenever  a  court  has  jurisdiction  of  the  subject-mat- 
ter of  a  suit,  the  defendant  therein  can  waive  the  jurisdiction 
as  to  his  person;  but  if  the  court  has  neither  jurisdiction  of 
the  subject-matter  nor  of  the  person,  no  waiver  by  the  de- 
fendant can  give  the  court  jurisdiction.  If,  in  this  case,  the 
magistrate  had  held  his  court  within  the  limits  of  his  juris- 
diction, and  the  defendant  had  resided  outside  of  those  limits, 
and  had  gone  before  the  magistrate  and  waived  the  jurisdic- 
tion as  to  his  person,  and  the  magistrate  had  entered  up 
judgment  against  him,  that  judgment  would  have  bound  him. 
But  when  the  magistrate  went  outside  of  the  limits  of  his  juris- 
diction and  undertook  to  hold  his  court,  he  neither  had  juris- 
diction of  the  subject-matter  nor  of  the  person,  and  no  waiver 
or  agreement  made  before  him  outside  of  his  jurisdiction 
could  confer  jurisdiction  upon  him.  Outside  of  the  limits  of 
his  district,  he  was  not  a  judge.  He  was  no  more  than  any 
private  citizen;  and  any  judgment  he  gave  outside  of  his 
jurisdiction,  whether  by  agreement,  waiver,  or  otherwise,  was 
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no  more  binding  upon  the  parties  than  if  it  had  been  madfr 
before  a  private  individual.  If  the  judgment  in  this  case  had 
been  executed  by  selling  the  property,  and  Block's  standing 
by,  seeing  it  sold  and  helping  to  sell  it,  as  Reichert  did  in  the 
case  of  Reichert  v.  Voss,  78  Ga.  54,  and  innocent  third  parties 
had  purchased  the  property,  then  Block  would  have  been 
bound,  as  Reichert  was  in  that  case;  not  because  the  judg- 
ment was  a  valid  one,  but  because  he  had  stood  by  and 
allowed  an  innocent  party  to  purchase  the  goods,  without  any 
notice  on  his  part.  He  would  have  been  estopped  from  as- 
serting his  rights  after  inducing  innocent  parties  to  purchase 
his  goods,  as  was  done  by  Reichert  in  the  case  above  alluded 
to.  But  in  this  case  the  facts  are  entirely  different.  The 
rights  of  innocent  third  parties  are  not  involved.  The  litiga- 
tion is  between  the  same  parties.  Block  insists  that  there 
has  been  no  forfeiture  of  his  bond,  because  the  judgment  of 
the  magistrate  dismissing  his  claim  was  an  illegal  and  void 
judgment,  having  been  made  by  the  magistrate  outside  of  the 
district  in  which  he  had  jurisdiction;  and  we  think  this  ex- 
ception was  well  founded,  and  should  have  been  sustained  by 
the  court. 

Judgment  reversed.  ^__ 

JuBiSDionoN.  —  Consent  cannot  confer  jnrUdiction  where  it  ia  denied  by 
law:  Bent  v.  Oravu,  3  McCord,  280;  15  Am.  Deo.  632;  Boy  v.  ffortley,  6  Or. 
882;  26  Am.  Rep.  637,  and  note  539-641. 


GrEORQIA    KaILROAD     AND     BANKING     Co.    V.    TJSEY. 

[82  Oboboia,  6L] 

WuxxujCB  BT  THB  UsK  OF  ORDINARY  Carb  a  pregnant  woman  could  avoid 
the  consequences  to  herself  of  the  negligence  of  a  railway  company 
in  not  providing  a  safe  and  suitable  landing-place  to  alight  from  the 
cars,  the  conductor  having  designated  the  place  as  suitable  and  assisted 
her  to  alight,  is  a  question  for  the  jury.  The  matter  being  doubtful, 
and  the  doubt  not  being  solable  by  the  record  to  the  satisfaction  of  this 
court,  the  judgment  of  the  superior  court  denying  the  company  a  new 
trial  will  not  be  reversed. 

Thi  Like  Ruls  Holds  Touching  the  Question  whether,  after  receiving  the 
injury,  the  woman  could,  consistently  with  ordinary  prudence,  under- 
take a  short  journey  to  reach  her  home,  rather  than  remain  at  the  station 
and  tako  immediate  precautions  to  obviate  the  threatened  consequences. 

▲i/THOUGH  IN  Stricst  PRACTICE  A  RuLK  Nisi  FOR  A  New  Trial  Seems  requi- 
site, yet  it  need  not  be  separate  from  the  motion,  nor  be  signed  by  the 
judge,  if  the  judge  on  hearing  the  motion  can  and  will  recognize  as  th» 
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rule  that  which  haa  been  signed  by  counsel.  More  especially  is  this  so 
where  opposing  counsel  has  also  recognized  it  in  his  acknowledgment  of 
service.  If  such  irregular  rule  has  not  been  entered  on  the  minutes,  it 
may  by  order  of  the  judge  be  entered  nunc  pro  tunc 

J.  B.  Cumming,  J.  C.  0.  Black,  Bryan  Cumming,  and  W.  D. 
Tutt,  for  the  appellant. 

Thomas  E.  Watson,  for  the  respondent. 

Bleckley,  C.  J.  1,  2.  Mrs.  Usry,  in  alighting  from  a  regu- 
lar passenger  train  at  a  regular  station,  being  slightly  ad- 
vanced in  pregnancy,  was  injured,  so  that  miscarriage  ensued, 
and  serious  illness  followed.  She  obtained  a  verdict  against 
the  company  for  one  thousand  dollars,  and  the  superior  court 
refused  a  new  trial.  The  sole  ground  of  the  motion  insisted 
on  in  the  bill  of  exceptions,  and  argued  here,  is,  that  the  ver- 
dict is  contrary  to  the  charge  of  the  court  touching  the  duty 
to  observe,  and  the  effect  of  omitting,  ordinary  care  on  the 
part  of  Mrs.  Usry  herself  at  and  immediately  after  the  injury. 
What  we  have  to  rule  on  the  subject  is  stated  briefly,  but  ac- 
curately, in  the  first  and  second  head-notes  of  this  opinion. 
Such  knowledge  as  we  possess  in  respect  to  risks  with  prudent 
women  may  or  may  not  be  taken  in  the  early  stages  of  pro- 
spective maternity  does  not  enable  us  to  detect,  in  the  light 
of  the  record  before  us,  the  mistake  of  the  jury,  if  they  com- 
mitted any,  in  deciding  the  question  of  fact  with  which  they 
had  to  deal.  The  conformity  of  their  verdict  to  law,  and  the 
charge  of  the  court,  depends  upon  whether  they  had  a  correct 
standard  of  the  prudent  pregnant  woman  in  their  minds,  and 
whether  they  correctly  compared  therewith  the  conduct  of 
Mrs.  Usry.  We  can  only  hope  the  jury  went  right  in  both 
these  respects;  for  the  plain  truth  is,  we  do  not  know  whether 
they  did  or  not.  They  have  the  support  of  our  learned  brother 
who  presided  at  the  trial,  and  who  approved  their  verdict  by 
refusing  a  new  trial.  We  are  not  free  from  painful  doubt  and 
uncertainty,  but  this  very  fact  admonishes  us  to  beware  of  in- 
vading the  province  of  the  jury.  We  have  not  failed  to  scruti- 
nize the  facts  and  study  the  case  closely,  but  with  the  result 
stated. 

3.  On  the  cross-bill  of  exceptions,  which  complains  of  the 
refusal  of  the  court  to  dismiss  the  motion  for  a  new  trial  for 
lack  of  a  formal  rule  nisi,  we  entertain  no  doubt:  See  third 
head-note.  According  to  Mclntire  v.  Tyson,  56  Ga.  468,  the 
rule  nisi  may  be  waived  indirectly  as  well  as  directly,  and  it 
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may  even  be  granted  at  a  term  of  the  court  subsequent  to 
that  at  which  the  motion  was  made.     Here  there  was  an  in- 
formal but  substantial  rule,  and  counsel  acknowledged  service 
upon  it,  and  the  judge  recognized  it  as  a  rule. 
Judgment  affirmed.  

NKOLiaENCB  M  ORDINARILY  A  QcSSTION  FOR  THK  JCET  TO    DeTERMINK: 

Durbin  v.  Oreqon  R.  S.  ds  Nav.  Co.,  17  Or.  6;  11  Am.  St,  Rep.  778,  and 
numerous  cases  cited  in  note  785;  Trinity  etc  R.  R.  Co.  v.  Scliafield,  72  Tex. 
496;  Oalveston  etc.  R'y  Co.  v.  Por/ert,  72  Id.  344;  Kansas  etc.  R.  R.  Co.  v. 
Dorouyh,  72  Id.  108;  Bennett  v.  Syndicate  Ins.  Co.,  39  Minn.  254.  But  when 
there  is  no  dispute  as  to  facts,  the  court  may  determine  whether  the  estab- 
lished facts  constitute  negligence  or  not:  Chicago  etc  R.  R.  Co.  t.  Ostrander, 
116  lad.  259;  Bennett  v.  Syndicate  Ins.  Co.,  tupra. 


BiRDSEYE    V.    UnDERHILL. 

[82  Qborqia,  142.] 

OoNTLKTr  01  Laws.  —  Assignment  Made  in  New  York  and  legal  there, 
and  not  intended  to  take  effect  in  Georgia,  is  admissible  in  evidence  in 
the  latter  state  to  show  the  right  of  the  assignee  to  debts  due  the  as- 
signor there,  though  there  is  no  schedule  and  list  of  creditors  attached 
to  the  assignment,  as  required  by  the  statue  of  the  latter  state. 

Conflict  of  Laws  —  FoREiaN  Assignment.  —  While  if  a  contract  contra- 
venes the  policy  of  the  law  of  Georgia  it  will  be  held  void  in  that  state, 
still  the  statute  requiring  schedules  to  be  annexed  to  a  deed  of  assigment 
does  not  make  such  schedules  a  part  of  the  contract,  nor  does  such  stat- 
ute apply  to  contracts  or  assignments  made  outside  the  state. 

Hoke  and  Burton  Smith,  for  the  plaintiff  in  error. 

Calhoun,  King,  and  Spalding,  for  the  defendant  in  error. 

Simmons,  J.  It  appears,  from  the  record  in  this  case,  that 
Baker  and  Clark,  merchants,  doing  business  in  the  state  of 
New  York,  on  the  24th  of  November,  1886,  made  an  assign- 
ment to  C.  F.  Birdseye  of  "all  and  singular  their  copartner- 
ship and  individual  estate  and  property,  real  and  personal,  of 
every  kind  whatsoever,  and  wherever  situated,  held  by  and  in 
the  name  of  said  parties,  ....  except  such  property  as  ex- 
empt by  law  from  levy  and  sale."  In  this  deed  of  assign- 
ment preferences  were  made  of  certain  creditors.  On  the  7th 
of  November,  1886,  Stephen  Underbill,  a  non-resident  of  Geor- 
gia, instituted  his  action  in  this  state  against  said  non-resident 
assignors  by  attachment  and  garnishment,  and  summons  of 
garnishment  was  served  upon  several  of  their  debtors  residing 
in  this  state.     The  garnishees  answered,  admitting  their  in- 
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debtedness.  Birdseye,  the  assignee,  appeared  in  court  and 
claimed  the  assets  as  belonging  to  him  as  an  assignee.  The 
case  was  submitted  to  a  trial  judge,  without  the  intervention 
of  a  jury,  upon  the  following  statement  of  facts:  "  1.  This 
paper  shall  be  construed  as  a  properly  made  claim  by  C.  F. 
Birdseye,  assignee,  for  all  assets  garnished;  2.  The  debts  of 
plaintiff  are  due  and  correct;  3.  Plaintiff  (Underhill)  resides 
outside  of  the  state  of  Georgia;  4.  The  firm  of  Baker  and 
Clark,  both  of  whom  reside  out  of  Georgia,  executed  an  assign- 
ment to  0.  F.  Birdseye  on  November  24,  1886,  a  copy  of  which 
is  hereto  attached.  The  assignment  was  a  general  assignment 
executed  in  New  York,  and  was  a  legal  assignment  under  the 
laws  of  New  York.  There  was  no  schedule  of  assets  attached 
to  the  assignment  as  provided  for  in  section  1953  d  and  1953  e 
of  the  code,  nor  of  creditors,  as  provided  for  in  Acts  1884-85. 
The  assignment  covered,  amongst  other  property  elsewhere, 
choses  in  action  in  Georgia;  and  this  claim  of  Birdseye,  as- 
signee, only  applies  to  choses  in  action  in  Georgia,  the  attach- 
ment not  having  been  levied  upon  anything  else;  5.  There  is 
no  agreement  as  to  whether  notice  of  the  assignment  was 
served  on  the  garnishee  before  the  garnishments  were  served, 
and  each  side  reserves  the  right  to  suspend  the  case  at  any 
time  and  have  evidence  taken  on  this  point." 

On  this  statement  of  facts,  the  trial  judge  decided  that 
Birdseye,  the  assignee,  was  not  entitled  to  the  fund  in  court, 
and  rendered  a  judgment  in  favor  of  Underhill,  against  Baker 
and  Clark,  for  the  amount  they  were  indebted  to  Under- 
bill, and  a  judgment  against  Birdseye,  the  assignee,  for  the 
costs.  To  this  ruling  the  assignee  excepted,  and  brought  the 
case  here  for  review. 

1.  The  main  question  before  us  in  this  case  was,  whether 
this  assignment,  made  in  the  state  of  New  York,  was  void  un- 
der the  laws  of  Georgia.  It  was  insisted  by  counsel  for  the 
defendant  in  error  that  it  was  void  under  our  law,  because 
the  assignors  did  not  attach  thereto  a  properly  sworn  to  "  full 
and  complete  inventory  and  schedule  of  all  the  assets  of  every 
kind  held,  claimed,  or  owned  by  said  firm  at  the  time  of  the 
execution  of  the  assignment,"  and  also  a  "full  and  complete 
inventory  and  schedule  of  all  indebtedness  of  every  kind  of 
said  firm  at  the  time  of  the  execution  of  the  assignment,  and 
the  names  of,  the  amounts  due  to,  and  the  residence  of  each 
creditor  of  said  assignors,"  properly  sworn  to,  as  required  by 
the  acts  of  1881  and  1885.     It  was  insisted  that  for  this  rea- 
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son  the  assignment  was  void,  being  in  violation  of  the  policy 
of  our  law.  It  was  admitted  that,  under  the  laws  of  New 
York,  it  was  a  legal  assignment. 

Section  8  of  our  code  declares  that  "  the  validity,  form, 
and  effect  of  all  writings  or  contracts  are  determined  by  the 
laws  of  the  place  where  executed.  When  such  writing  or  con- 
tract is  intended  to  have  effect  in  this  state,  it  must  be  exe- 
cuted in  conformity  to  the  laws  of  this  state,  excepting  wills 
of  personalty  of  persons  domiciled  in  another  state  or  coun- 
try." Here,  then,  is  an  assignment  or  contract  which  it  is 
agreed  was  a  valid  and  legal  contract  under  the  laws  of  the 
state  of  New  York;  and  under  this  section  of  the  code,  its 
validity,  form,  and  effect  are  to  be  determined  by  the  laws  of 
that  state.  It  is  claimed  that  this  assignment  or  contract  was 
intended  to  have  effect  in  this  state,  because  it  was  introduced 
in  the  court  below  as  evidence,  and  under  it  this  fund  was 
claimed;  and  that,  therefore,  it  must  have  been  executed  in 
accordance  with  the  laws  of  this  state,  which  require  a  schedule 
of  assets  and  of  indebtedness  to  be  attached  to  the  assignment 
as  part  of  the  execution  thereof.  We  can  see  nothing  in  this 
assignment  that  shows  that  it  was  intended  to  have  effect  in 
this  state.  It  appears  from  the  face  of  it  that  it  was  an  as- 
signment in  the  state  of  New  York,  and  not  intended  to  have 
effect  in  this  state  alone,  but  to  hav6  effect  generally  wherever 
the  assignors  had  property.  We  do  not  think  that  the  latter 
part  of  section  8,  supra,  applies  to  contracts  of  this  sort.  We 
think  that  that  part  of  the  section  means  that  if  this  contract 
had  been  made  in  New  York,  to  be  performed  in  this  state, 
.  then  it  must  be  executed  in  accordance  with  the  laws  of  this 
state.  But  as  we  have  seen,  the  contract  was  intended  only  to 
have  effect  in  the  state  of  New  York.  It  may  be  said,  how- 
ever, that  Baker  and  Clark,  the  assignors,  had  debts  due  them 
by  citizens  of  this  state,  and  those  debts  were  assigned  in  this 
instrument,  and  to  that  extent  it  was  intended  to  have  effect 
in  this  state.  We  do  not  think  that  this  is  a  sound  proposition. 
The  debt  owed  them  by  the  garnishees  in  this  state  had  no 
eitus  in  this  state.  The  rule  is,  that  the  situs  of  a  debt  follows 
the  creditor,  and  where  the  debtor  and  creditor  reside  in  dif- 
ferent states,  the  law  of  the  domicile  of  the  creditor  prevails. 
A  debt  is  not  a  corpus  capable  of  local  position,  but  purely  a 
ju8  incorporale:  Story  on  Conflict  of  Laws,  8th  ed.,  559.  "A 
chose  in  action  cannot  surely  be  said  to  have  any  actual  8itv>a 
in  the  place  where  the  debtor  resides.     As  a  general  principle, 
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it  is  payable  at  the  residence  of  the  creditor,  if  not  expressed 
or  otherwise,  and  a  tender,  to  be  good,  must  be  made  to  the 
creditor":  Burrill  on  Assignments,  471.  The  situs  of  the  debt 
being  at  the  domicile  of  the  creditor,  the  creditor  had  a  right 
to  transfer  it  to  his  assignee  for  the  benefit  of  his  creditors: 
Story  on  Conflict  of  Laws,  558,  says:  "  The  reasoning  of  Lord 
Kenyon  in  a  celebrated  case  {Hunter  v.  Potts,  4  Term  Rep. 
182,  192)  would  certainly  lead  to  the  conclusion  that  an  as- 
fiignment  of  personal  property,  whether  it  were  of  goods  or 
debts,  according  to  the  law  of  the  owner's  domicile,  would  pass 
the  title,  in  whatever  country  it  might  be,  unless  there  were 
«ome  prohibitory  law  in  that  country." 

2.  But  it  is  said  that  the  assignment,  not  having  attached 
thereto  the  schedules  of  assets  and  of  indebtedness  as  required 
by  our  law,  contravenes  the  policy  of  our  law,  and  is  there- 
fore void.  That  is  true  if  these  schedules  are  a  part  of  the 
contract.  Our  law  is,  that  whenever  the  contract  itself  violates 
the  policy  of  our  law,  it  is  void,  and  cannot  be  enforced  in  the 
courts  of  this  state.  We  are  referred  to  the  following  cases  to 
show  that  this  assignment  is  void:  Herschfeld  v.  Dexel,  12  Ga. 
582;  Strieker  v.  Tinkham,  35  Id.  176;  89  Am.  Dec.  280;  Mason 
V.  Strieker,  37  Ga.  262;  Miller  v.  Kernaghan,  56  Id.  155; 
Frineeton  Mfg.  Co.  v.  WJiite,  68  Ga.  96. 

We  have  carefully  read  the  cases  referred  to,  and  such  of 
them  as  are  in  point  establish  the  principle  we  have  just  laid 
down;  that  is,  that  if  the  contract  itself  contravenes  the  policy 
of  our  law,  it  will  be  void  in  this  state.  In  the  cases  in  12 
Georgia,  35  Georgia,  and  37  Georgia,  supra,  the  assignments 
gave  a  preference  to  one  creditor  over  another,  which  at  that 
time  made  them  void  under  our  law;  and  the  property  in  each 
of  those  cases  was  situated  in  this  state.  We  do  not  think 
that  the  acts  of  the  legislature  requiring  schedules  to  be  an- 
nexed to  the  deed  of  assignment  make  these  schedules  a  part 
of  the  contract;  nor  do  we  think  that  these  acts  apply  to  con- 
tracts or  assignments  made  out  of  this  state.  An  inspection 
of  the  acts  relied  on  will  show  that  it  was  not  the  intention  of 
the  legislature  that  they  should  affect  contracts  or  adsign- 
ments  other  than  those  made  in  this  state.  Wliile  it  is  in  the 
power  of  the  legislature  to  enact  laws  declaring  that  all  assign- 
ments made  out  of  this  state  and  not  executed  in  conformity 
with  our  law  shall  be  void  as  to  property  found  here,  we  do 
not  think  it  has  done  so.  We  think  these  requirements  con- 
cerning schedules  were  made  for  the  protection  of  the  credi- 
Am.  St.  Kkf..  Vol.  XIV.  — 10 
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tors  of  the  assignors,  and  were  intended  to  prevent  fraud  on 
the  part  of  the  assignors,  by  throwing  greater  restrictions 
around  assignments,  and  compelling  the  assignors  to  give  a 
correct  statement  under  oath  to  their  creditors  of  all  their 
assets,  and  of  all  their  indebtedness,  and  of  the  persons  to 
whom  they  were  indebted,  and  where  those  persons  reside. 
We  therefore  do  not  think  that  the  schedules  are  parts  of  the 
contract;  and,  as  we  have  seen,  it  is  only  when  the  contract 
element  violates  the  policy  of  our  law  that  the  assignment  is 
void.  We  are  strengthened  in  this  view  by  the  following  de- 
cisions made  in  other  states  upon  questions  somewhat  similar 
to  the  one  now  under  discussion:  — 

In  case  of  Sanderson  v.  Bradford,  10  N.  H.  260,  it  was 
ruled  that  although  the  oath  of  the  assignor,  made  in  Massa- 
chusetts, and  sufl&cient  in  that  state,  would  have  been  insuf- 
ficient in  New  Hampshire,  and  would  have  rendered  the  as- 
signment void  if  made  in  New  Hampshire,  yet  the  assignment 
being  valid  in  Massachusetts,  the  assignment  would  be  held 
to  be  valid  in  New  Hampshire.  In  Vermont  the  statute  re- 
quired an  inventory  of  all  the  property  assigned  to  be  attached 
to  the  assignment;  an  assignment  was  made  in  New  York 
without  this  inventory;  and  it  was  held  that  a  New  York  as- 
signment without  this  inventory  would  be  valid,  and  that  the 
statute  of  Vermont  requiring  the  inventory  to  be  attached  to 
the  assignment  did  not  apply  to  assignments  made  out  of  that 
state:  Hanford  v.  Paine,  32  Vt.  448;  78  Am.  Dec.  586.  See 
the  able  and  learned  opinion  of  Chief  Justice  Redfield  in  that 
case.  See  also  Atwood  v.  Protection  Ins.  Co.,  14  Conn.  555.  In 
Ockerman  v.  Cross,  54  N.  Y.  29,  the  court  held  that  the  statute 
law  of  New  York  regulating  assigments  for  the  benefit  of  credi- 
tors did  not  apply  to  foreign  assignments,  and  that  such 
assignments,  if  valid  by  the  law  of  the  place  where  made, 
although  not  in  conformity  to  the  law  of  New  York,  would 
protect  the  property  assigned  from  attachment.  The  same 
principle  was  held  in  the  case  of  Bentley  v.  Whittemore,  19 
N.  J.  Eq.  462;  97  Am.  Dec.  671;  also  in  the  case  of  Chaffee  v. 
Fourth  National  Bank,  71  Me.  514;  36  Am.  Rep.  345.  In  In  re 
Paige  and  Sexsmith  Lumber  Co.,  31  Minn.  136,  it  was  held  that 
"the  statute  which  declares  void  assignments  not  made  to 
residents  of  this  state,  and  such  as  are  not  filed  as  prescribed, 
was  intended  to  apply  only  to  assignments  made  witliin  this 
state.  It  does  not  change  the  unwritten  law  relative  to  the 
validity  of  foreign  assignments."     In  the  case  of  Weider  v. 
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Maddox,  66  Tex.  372,  59  Am.  Rep.  617,  it  was  held  that  if  a 
voluntary  assignment  covering  property  in  more  than  one  state 
is  deemed  valid,  it  would  be  suflBcient  under  the  law  of  the 
domicile  of  the  assignor,  and  under  the  law  of  the  state  where 
the  property  is  situated,  to  pass  title,  notwithstanding  the  local 
laws  regulating  the  administration  of  the  trust  property  be  not 
complied  with. 

It  therefore  appearing  that  this  was  a  legal  and  valid  assign- 
ment in  the  state  of  New  York,  where  it  was  made,  and  that 
it  was  not  intended  to  take  effect  in  the  state,  that  no  part  of 
the  contract  of  assignment  contravenes  the  policy  of  our  law, 
and  that  the  assignor  had  no  property  in  the  state,  and  the 
requirement  of  our  statute  as  to  schedules  being  no  part  of  the 
contract,  it  follows  that  the  judgment  of  the  trial  judge  was 
erroneous  and  must  be  reversed. 


Conflict  of  Laws  —  Assignment  for  the  Benefit  of  Crkditobs.  — 
Assignments  made  in  one  state  with  preferences  there  allowed,  are  void  as  to 
property  situated  in  another  state,  where  such  preferences  are  against  the 
law:  Ex  parU  Dickinson,  29  S.  C.  453;  13  Am.  St.  Kep.  749,  and  oaaea  cited 
in  note. 


Palmer  v,  Moore. 

f82  GEOEaiA,  177.J 
Wills  —  Power  of  Executor  to  Contract  Debts.  —  Direction  In  a  will 
to  keep  the  estate  together,  and  to  manage,  control,  and  keep  up  the 
farming  interests  therein,  confers  a  limited  power  on  the  executor  to  cre- 
ate such  debts  as  would  ordinarily  be  incurred  by  a  prudent  farmer  in 
conducting  farming  operations,  and  such  power  may  be  exercised  by  an 
administrator  with  the  will  annexed,  it  not  being  such  a  power  as  mani- 
festly arises  from  personal  trust. 

R.  0.  Lovett,  for  the  plaintiffs  in  error. 

Bleckley,  C.  J.  The  action  was  complaint  in  the  short 
statutory  form,  by  Moore  against  the  two  Palmers,  one  de- 
scribed as  administrator,  the  other  as  administratrix  de  honii 
non  with  the  will  annexed,  of  Robert  A.  Rowland,  deceased. 
The  declaration  was  based  on  an  account,  and  referred  to  a 
copy  annexed.  An  account  was  annexed,  which  debited  the 
administrator  to  the  plaintiff,  Moore.  The  copy  of  a  promis- 
sory note  was  also  annexed,  signed  by  Palmer,  ''Adm'r,"  and 
payable  to  Moore. 

It  appeared  on  the  trial  that  Rowland  died  testate;  that  his 
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widow  qualified  and  acted  as  executrix;  that  after  several 
years  she  married  Palmer,  whereby  her  letters  testamentary 
abated;  that  letters  of  administration  de  bonis  non  with  the 
will  annexed  were  then  granted  to  Palmer;  that  he  contracted 
the  account  sued  on,  and  that  afterwards  the  like  letters  were 
granted  to  Mrs.  Palmer;  so  that  at  the  time  suit  was  brought, 
Palmer  and  wife  seem  to  have  been  joint  representatives  of 
the  testator's  estate.  It  further  appeared  that  the  account  was 
correct,  and  was  for  supplies  purchased  by  Palmer  as  admin- 
istrator, for  the  use  of  the  estate  in  carrying  on  the  farms  be- 
longing thereto.  On  inspection  of  the  items,  it  is  obvious  that 
the  supplies  were  appropriate  to  the  use  for  which  the  account 
was  contracted,  and  it  is  not  contended  that  they  were  not  so, 
or  that  the  amount  is  excessive,  or  that  the  estate  did  not  get 
the  benefit  of  any  of  the  purchases,  the  sum  total  being 
$183.87.  The  will  of  the  testator  provided  and  directed  as 
follows:  "  I  desire  and  direct  that  my  estate  shall  be  kept  to- 
gether as  long  as  practicable;  that  is  to  say,  as  long  as  it  may 
be  profitable  or  advantageous.  With  this  view,  my  executrix 
shall  have  full  power  to  manage  and  control  and  keep  up  my 
farming  interest,  either  by  the  tenant  or  wages  system,  or  both, 
as  she  may  think  best.  If  at  any  time,  however,  my  execu- 
trix should,  upon  the  advice  and  consultation  with  her  friends, 
deem  it  to  the  best  interest  of  my  estate  to  have  a  division, 
then  she  shall  have  full  power  to  do  so." 

The  facts  not  being  in  dispute,  the  question  of  law  was  su))- 
mitted  to  the  presiding  judge,  whether  the  administrators  are 
liable  as  such  to  pay  the  account.  The  judge  held  them 
liable,  and  entered  judgment  against  them  de  bonis  testatoris. 
This  is  the  judgment  excepted  to. 

It  will  be  observed  that  the  judge  was  called  upon  to  decide 
no  question  on  the  pleadings.  Both  parties  treated  the  dec- 
laration as  sufficient  to  bring  up  the  merits.  The  consent 
order  by  which  the  legal  problem  was  raised  and  referred  to 
the  judge  declares  that  "  the  only  question  in  said  case  is  one 
of  law  as  to  the  liability  of  the  defendants  to  pay  the  debt 
under  the  said  facts  and  the  will  of  R.  A.  Rowland." 

1.  It  is  certainly  true,  as  a  general  rule,  that  the  representa- 
tive of  an  estate,  whether  executor  or  administrator,  has  no 
power  to  contract  debts,  and  render  the  assets  liable  for  their 
payment.  The  rule  is  not  only  well  founded  in  law,  but  is 
sound  and  wholesome  in  principle  and  policy.  But  we  think 
an  express  direction  in  the  will  of  a  testator,  such   as   that 
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recited  above  from  the  will  of  Rowland,  confers  a  limited  au- 
thority to  create  such  debts  as  would  ordinarily  be  incurred 
by  a  prudent  farmer  in  conducting  farming  operations.  It  is 
matter  of  common  knowledge  and  contemporaneous  history 
that  farming  in  Georgia  is  done  chiefly  on  a  credit,  and  that 
such  has  been  the  current  course  of  business  for  many  years. 
No  doubt  those  who  deal  with  executors  and  give  them  credit 
must  see  to  it  that  they  are  clothed  with  power  to  carry  on 
business  in  behalf  of  the  estate,  and  that  what  is  sold  to  them 
is  appropriate  for  use  in  such  business,  and  perhaps,  also,  that 
the  amount  is  not  grossly  excessive.  It  is  proper,  too,  in 
bringing  suit  against  them,  to  set  out  the  facts  which  render 
them  liable,  just  as  ought  to  be  done  in  suing  any  other  trus- 
tees where  it  is  sought  to  obtain  judgment  binding  trust 
assets.  Here,  as  we  have  remarked,  there  is  no  question  of 
pleading. 

2.  It  is  said,  however,  that,  granting  the  executrix  had  the 
power  to  contract  debts,  it  was  a  jjersonal  trust,  and  could  not 
be  executed  by  an  administrator  with  the  will  annexed.  The 
code,  section  2440,  declares  that  such  administrator  "shall 
have  the  powers  of  the  executor,  except  such  as  manifestly 
arise  from  personal  trust  and  confidence  placed  in  the  exec- 
utor named."  The  duty  of  keeping  the  estate  together,  and 
of  managing,  controlling,  and  keeping  up  the  farming  inter- 
est, seems,  in  the  will  of  Rowland,  to  appertain  to  the  office  of 
executrix,  and  could  as  well  be  performed  by  a  man  chosen 
by  the  ordinary  as  by  the  widow.  Even  the  discretion  of  con- 
tinuing or  discontinuing  the  business  might  be  as  soundly 
exercised.  If  farming  was  a  business  in  which  it  could  be 
supposed  the  widow  had  some  special  skill  or  tact  of  manage- 
ment, or  some  superior  judgment  in  deciding  whether  to  go 
on  with  it  or  suspend  it,  there  would  be  good  reason  for  treat- 
ing the  power  conferred  on  her  as  a  personal  trust,  but  there 
is  no  suggestion  in  the  record  on  this  subject  further  than  what 
appears  on  the  face  of  the  will.  We  cannot  say  that  the  power 
in  question  is  such  as  manifestly  arises  from  personal  trust 
and  confidence  in  the  executrix. 

On  the  one  legal  question  submitted,  the  judge  below  decided 
correctly. 

Judgment  affirmed. 

ExECDTORS  AND  ADMINISTRATORS.  —  An  executor  cannot  borrow  money 
lor  his  testator's  estate,  unless  expressly  authorized  to  do  so  by  the  will: 
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Luckh  T.  Medin,  3  Nev.  93;  93  Am.  Dec.  376;  but  see  Blanton  t.  Mayes,  72 
Tax.  417,  aa  to  an  exeoator'a  power  to  borrow  money  to  pay  taxes. 

Ah  Exsodtoh  can  do  Antthimo  within  thk  Gkkkbal  Scops  of  hia 
powers,  without  personal  liability,  so  long  as  he  exercises  the  care  and  dis* 
«r«tion  to  be  expected  of  an  ordinarily  prudent  and  sagacious  man:  HeUikr  r. 
JTaresr,  4A  N.  J.  Eq.  167. 


Matob  op  Montezuma  v.  "Wilson. 

[82  OXOBGIA,  a06.J 

Municipal  C^obporations  —  Noticb  —  NEatiGKNCi.  —  A  municipal  corpo- 
ration cannot  be  held  liable  for  damages  occurring  by  reason  of  a  defect 
in  its  streets,  sidewalks,  sewers,  or  bridges,  when  it  bad  no  notice 
thereof,  nor  when  such  defect  has  not  existed  for  sufficient  time  from 
which  notice  can  be  inferred;  provided  the  corporation  has  been  guilty 
of  no  negligence  in  constructing  or  repairing  the  same. 

Plsadino  and  Praotick.  —  Where  PLAiNTiri  Recovers  on  a  different 
cause  of  action  from  that  set  out  in  the  declaration,  the  verdict  and 
judgment  are  contrary  to  law,  and  a  new  trial  should  be  awarded. 

E.  0.  Simmons,  for  the  plaintiflf  in  error. 

J.  M.  Dupree  and  E.  A.  Hawkins,  for  the  defendant  m  error. 

Simmons,  J.  Wilson  sued  the  mayor  and  aldermen  of  Mon- 
.tezuma  for  damages.  In  his  declaration,  he  alleged  that  on 
Tthe  13th  of  August,  1885,  he  was  walking  on  the  sidewalk  of  a 
street  in  that  town  at  night,  and  when  crossing  a  little  bridge 
or  crossway  across  said  sidewalk,  covering  a  ditch  two  feet 
deep,  he  stepped  into  a  hole  in  the  sidewalk,  and  near  said 
crossing,  and  fell  into  the  ditch,  whereby  he  was  injured. 
He  alleged  that  this  crossing  was  badly  constructed,  and  that 
between  the  outer  planks  and  the  earth  was  a  hole  about  six 
inches  by  twelve,  through  which  the  petitioner  fell.  On  the 
trial  of  the  case,  the  jury  found  a  verdict  for  the  plaintiff,  and 
the  defendants  made  a  motion  for  a  new  trial,  which  was  over- 
ruled by  the  court,  and  they  excepted. 

1.  The  grounds  urged  before  us  in  the  argument  for  a  re- 
versal of  the  judgment  in  this  case  were,  that  the  verdict  was 
contrary  to  evidence  and  to  law.  We  think  that  the  court 
below  should  have  granted  a  new  trial  on  both  of  these 
grounds.  The  plaintifiF  made  an  entirely  different  case  by 
bis  evidence  from  what  he  alleged  in  the  declaration.  In 
that  declaration,  he  alleged  that  he  fell  through  a  bridge 
across  the  sidewalk.  No  act  of  negligence  on  the  part  of  de- 
fendants was  alleged  by  him  in  his  declaration.     The  only 
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act  which  he  alleges  in  any  way  tending  to  charge  negligence 
against  the  defendants  was,  that  the  bridge  was  badly  con- 
structed. The  evidence  in  the  case  shows  that  the  place 
where  the  plaintifiF  was  injured  was  not  a  bridge,  but  a  sewer 
a  foot  and  a  half  under  the  ground,  and  that  the  plaintiff  was 
injured,  not  by  falling  through  the  bridge,  nor  on  account  of 
the  bridge  being  badly  constructed,  but  by  stepping  into  a 
hole  which  had  been  made  by  a  recent  rain  on  the  side  of  the 
sewer.  The  plaintiff,  therefore,  recovered  on  a  different  cause 
of  action  from  that  set  out  in  his  declaration.  When  a  plain- 
tiff brings  a  case  into  court,  and  makes  certain  allegations  on 
which  he  seeks  to  recover  against  the  defendant,  he  must 
abide  by  those  allegations.  He  cannot  set  up  one  state  of 
facts  in  his  declaration,  and  recover  upon  an  entirely  different 
state  of  facts  in  the  evidence.  If  he  cannot  prove  the  allega- 
tions made  in  the  declaration,  then  he  must  amend  it  so  as  to 
meet  his  proof,  provided  he  does  not  set  up  a  new  cause  of 
action.  In  this  case,  no  amendment  was  offered  or  made, 
and,  as  said  before,  he  recovered  on  a  different  state  of  facts 
from  that  alleged  in  his  declaration;  and  this  was  contrary  to 
law. 

2.  We  also  think  that  the  verdict  was  contrary  to  the  evi- 
dence. The  overwhelming  weight  of  the  evidence  was,  that 
it  had  been  raining  in  that  vicinity  for  about  three  weeks, 
and  that  on  the  afternoon  before  this  plaintiff  was  injured, 
the  hardest  rain  of  the  season  had  fallen.  Before  this  rain, 
and  afterwards,  the  marshal  of  the  town,  whose  duty  it  was 
to  look  after  the  streets  and  sidewalks,  went  to  this  place  and 
examined  it  carefully,  and  he  could  not  detect  any  defect  in 
the  sidewalk  or  the  sewer.  He  had  been  instructed  by  one 
of  the  street  committee  to  look  closely  after  the  streets  and 
sewers,  particularly  in  that  part  of  the  town,  on  account  of  a 
"protracted  meeting"  in  progress  in  that  part  of  the  town. 
If  this  witness  and  others  are  to  be  believed,  there  was  no  de- 
fect in  this  sewer  on  the  afternoon  of  the  day  in  which  plain- 
tiff was  injured.  The  injury  was  caused  on  account  of  the 
dirt  and  sand  becoming  very  wet  from  hard  rains  and  caving 
in  on  the  side  of  the  sewer.  If  any  acts  of  negligence  had  been 
alleged  against  the  defendants  in  the  declaration,  we  think  that 
the  evidence  would  have  fully  disproved  them.  According 
to  the  evidence  in  this  record,  the  officers  and  servants  of  this 
municipal  corporation  exercised  all  the  care  and  diligence 
that  was  possible  under  the  circumstances.     They  examined 
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this  Bewer  twice  in  one  day.  It  had  been  there  for  years,  and 
nothing  had  ever  occurred  to  put  them  on  notice  that  there 
was  any  defect  in  the  sewer,  or  that  it  was  dangerous,  or 
likely  to  become  so.  A  municipal  corporation  cannot  be  held 
liable  for  damages  occurring  by  reason  of  a  defect  in  its 
streets,  sidewalks,  sewers,  or  bridges,  when  it  had  no  notice 
thereof,  or  when  such  defect  has  not  existed  for  a  suflScient 
length  of  time  from  which  notice  can  be  inferred,  provided 
the  corporation  has  been  guilty  of  no  negligence  in  construct- 
ing or  repairing  the  same.  According  to  the  testimony  in  this 
case,  this  defect  was  of  such  a  recent  origin  that  the  officers 
of  the  town  government  could  not  possibly  have  had  notice 
of  it;  and  we  think,  therefore,  that  the  jury  found  contrary  to 
the  evidence. 

Judgment  reversed. 

Municipal  Corporations  —  Defective  Sidewalks  —  Notice.  —  A  city 
must  have  notice  of  the  defective  condition  of  its  streets  before  liability  can 
attach  for  injuries  sustained  by  reason  thereof:  Dundaav.  City  of  Lansing, 
75  Mich.  499;  13  Am.  St.  Rep.  457.  As  to  what  contitutes  notice  of  defects 
in  sidewalks  to  a  municipality,  see  Village  of  Ponca  v.  Crawford,  23  Neb. 
662;  8  Am.  St.  Rep.  144.  Compare  Weber  v.  Creston  City,  75  Iowa,  16,  in 
which  case  it  is  held  that  a  city  is  always  charged  with  notice  of  the  manner 
in  which  its  sidewalks  M'ere  constructed;  and  if  constructed  in  an  improper 
manner,  so  as  to  be  defective,  or  liable  to  become  so,  no  further  notice  need 
be  brought  to  the  city  to  make  it  responsible  for  injuries  resulting  from  such 
defects. 
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Agency  —  Rights  against  Principal  where  Agency  is  Concealed. — 
While  a  principal  may  take  advantage  of  any  contract  made  by  his  con- 
cealed agent,  still  where  the  principal  agrees  that  the  agency  may  be 
concealed,  third  parties  contracting  with  the  agent  are  entitled  to  all  the 
equities  and  defenses  which  they  would  have  had  against  the  concealed 
agent,  the  same  as  if  he  had  been  the  principal. 

Agency  —  Rights  against  Principal  where  Agency  is  Concealed. — 
Where  an  owner  has,  by  his  own  voluntary  act  or  consent,  given  to  an- 
other such  evidence  of  the  right  of  selling  his  goods  as,  according  to  the 
custom  of  trade  or  common  understanding  of  the  world,  usually  accom- 
panies the  authority  of  disposal,  or  has  given  the  external  indicia  of  the 
right  of  disposing  of  his  property,  he  loses  the  right  of  following  it.  How- 
ever the  possessor  of  such  external  indicia  may  abuse  the  confidence  of 
hia  principal,  a  sale  to  a  fair  purchaser  divests  the  first  title,  and  the  au- 
thority to  sell  so  conferred,  whether  real  or  apparent,  is  good  against  him 
who  gave  it. 
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L.  Z.  Rosser  and  J.  A.  Anderson,  for  the  plaintiffs  in  error. 
Candler,  Thomson,  and  Candler,  for  the  defendant  in  error. 

Simmons,  J.  It  appears,  from  the  record  in  this  case,  that 
Darden  raised  twelve  bales  of  cotton  on  his  farm,  which  he 
carried  to  Milner,  and  stored  in  the 'Empire  warehouse.  He 
then  turned  it  over  to  English,  a  merchant  and  cotton-buyer 
of  Milner,  with  the  understanding  and  agreement  between  him 
and  English  that  English  was  to  ship  it  in  his  own  name  to  a 
commission  merchant  in  Atlanta,  He  agreed  to  this  because 
he  thought  English  could  get  a  better  price  for  it  if  shipped  in 
English's  name.  English  accordingly  shipped  the  cotton  in 
his  own  name  to  the  plaintiffs  in  error,  taking  the  bill  of  lad- 
ing in  his  own  name,  and  sending  a  duplicate  thereof  to  the 
plaintiffs  in  error.  English  was  indebted  to  the  plaintiflF  in 
error  at  the  time  the  cotton  was  shipped  to  them.  When  they 
received  the  cotton  they  sent  English,  at  his  request,  one  thou- 
sand dollars  more,  with  which  to  purchase  other  cotton  to  be 
shipped  to  them.  They  sold  Darden's  twelve  bales  of  cotton, 
and  accounted  to  English  for  the  sale  thereof  English  sub- 
sequently failed,  by  reason  of  his  goods  and  storehouse  having 
been  consumed  by  fire.  The  plaintiff  in  error,  in  these  trans- 
actions, knew  nothing  of  Darden,  had  never  heard  of  him  or 
that  this  cotton  belonged  to  him,  and  dealt  only  with  English. 
Darden  brought  this  action  against  the  plaintifiFs  in  error  for 
the  proceeds  of  the  cotton,  and  the  jury  returned  a  verdict  in 
his  favor  for  the  same.  The  plaintiffs  in  error  moved  for  a 
new  trial  upon  several  grounds,  the  motion  was  overruled,  and 
they  excepted. 

Among  the  grounds  taken  in  the  motion  was,  that  the  ver- 
dict was  contrary  to  the  evidence.  While  the  law  seems  to  be 
well-settled  that  a  principal  may  take  advantage  of  any  con- 
tract made  by  his  agent,  whether  the  agency  is  disclosed  or 
undisclosed,  we  do  not  think  that  the  rule,  pure  and  simple, 
applies  to  this  case,  under  the  facts  as  disclosed  by  this  record. 
While  the  facts  show  that  English  was  the  agent  of  Darden, 
they  show  further  that,  by  agreement,  this  agency  was  to  be 
concealed  from  third  parties,  the  cotton  being  shipped  in  the 
name  of  English  in  order  that  a  better  price  might  be  obtained. 
We  think  that  where  a  principal  agrees  that  the  agency  may 
be  concealed,  the  rule  above  announced  applies,  with  this  quali- 
fication, that  third  parties  contracting  with  the  agent  would  be 
entitled  to  all  the  equities  and  all  the  defenses  which  they 
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would  have  had  against  the  concealed  agent,  the  same  as  if  they 
had  treated  with  him  as  principal:  Code,  sec.  2204.  In  thii 
case,  the  plaintiflFs  in  error  had  no  knowledge  of  the  principal, 
nor  could  they  have  had  if  they  had  inquired  of  English,  the 
agent;  because,  as  before,  said  it  was  the  agreement  that  this 
agency  should  be  concealed.  It  would  be  wrong,  in  our  opin- 
ion, to  allow  the  principal,  after  he  has  authorized  his  agent  to 
sell  and  receive  the  proceeds  of  sale,  and  after  the  proceeds  of 
the  sale  had  been  paid  to  his  agent,  and  the  agent  has  failed, 
to  recover  the  moneys  from  third  parties,  without  allowing  the 
third  parties  their  defense  against  such  concealed  agent.  The 
record  shows  that  Darden  voluntarily  clothed  English  with 
the  apparent  ownership  and  the  authority  to  sell  this  cotton 
and  to  receive  the  proceeds  thereof.  Where  an  owner  has  by 
his  own  voluntarily  act  or  consent  given  to  another  such  evi- 
dence of  the  right  of  selling  his  goods  as,  according  to  the 
custom  of  trade  or  the  common  understanding  of  the  world, 
usually  accompanies  the  authority  of  disposal,  or  has  given 
the  external  indicia  of  the  right  of  disposing  of  his  property,  he 
losses  the  right  of  following  it.  "However  the  possessor  of 
such  external  indicia  may  abuse  the  confidence  of  his  prin- 
cipal, a  sale  to  a  fair  purchaser  divests  the  first  title,  and  the 
authority  to  sell  so  conferred,  whether  real  or  apparent,  is 
good  against  him  who  gave  it":  Note  to  Williams  v.  Merle,  25 
Am.  Dec.  611,  612.  See  also  15  East,  Ist  ed.,  38;  George  v. 
Claggett,  2  Smith's  Lead.  Gas.,  pt.  1,  p.  118,  and  notes;  Code, 
sec.  2204. 

The  verdict,  therefore,  was  contrary  to  the  evidence.  It  is 
unnecessary  to  discuss  the  other  grounds  of  the  motion  for  a 
ne"w  trial. 

Judgment  reversed.  

Agknct.  —  Where  one  is  conducting  a  business  in  his  own  name,  but  with 
the  property  and  as  the  agent  of  an  undisclosed  principal,  the  principal  can- 
not  escape  his  liability  for  goods  sold  to  the  agent  by  a  secret  limitation  on 
his  authority:  Hubbard  v.  Tenbrook,  124  Pa.  St.  291. 

Agekct.  —  A  concealed  principal  may  sue  upon  a  contract  made  by  an 
agent  in  his  own  name,  but  the  defendant  will  be  entitled  to  the  same  equi- 
ties against  the  principal  as  he  would  have  been  entitled  to  against  the  agent: 
Foster  v.  SmUh,  2  Cold.  474;  88  Am.  Dec.  604. 

Whsrb  thk  Owner  of  Property  Clothes  Another  with  appa«-ent 
title  or  power  of  disposition,  innocent  purchasers  from  the  latter  will  bfc  pro- 
tected, not  upon  the  title  or  authority  conveyed  upon  the  vendor,  but  for  the 
reaison  that  the  real  owner  has  estopped  himself  by  his  condnct:  Velsia-A  r. 
LewM,  15  Or.  539;  3  Am.  St.  Rep.  184,  and  note  201,  202;  note  to  Wittianm 
V.  MerU,  25  Am.  Dec.  611,  612. 
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Watkins  V.  State. 

[82  Georgia,  231.] 
Witnesses  —  Impeachment  of  Foreign  Witness. — The  bad  character  of 
a  witness  who  has  removed  to  and  resided  in  another  state  for  eight  years 
before  the  time  of  trial  may  be  shown  by  proof  of  his  character  at  the 
time  he  removed  to  such  other  state,  although  the  impeaching  witnesses 
do  not  know  the  character  which  he  bore  at  the  latter  place. 

/.  W.  Walters^  C.  W.  Bass,  and  L.  J.  Blalock,  for  the  plaintiflF 
in  error. 

C.  B.  Hudson,  solicitor-general,  by  B.  P.  Hollis  and  E.  F. 
Hinton,  for  the  state. 

Bleckley,  C.  J.  In  November,  1887,  Watkins  was  tried 
for  the  murder  of  Columbus  Milner,  who  was  assassinated  in 
July,  1886.  The  evidence  against  him  was  chiefly  circum- 
stantial. One  of  the  witnesses  for  the  state  was  Mrs.  Hollis, 
who  resided  in  Florida.  She  testified  to  certain  admissions 
made  to  her  by  Watkins  in  Florida.  There  can  be  no  doubt 
of  the  vital  materiality  of  her  testimony.  The  jury  having 
found  the  accused  guilty,  he  made  a  motion  for  a  new  trial, 
on  various  grounds,  one  of  which  was  that  the  court  erred  in 
not  allowing  him  to  prove  by  Suggs,  Washman,  and  others, 
that  they  knew  the  general  character  of  Mrs.  Hollis  when  she 
lived  in  Georgia,  and  up  to  the  time  she  moved  to  Florida,  to 
wit,  in  1879  or  1880;  that  it  was  bad,  and  from  it  they  would 
not  believe  her  on  oath, — the  court  holding  that  she  could  be 
impeached  on  the  ground  of  general  bad  character  in  no  other 
way  than  by  proving  what  her  character  now  is.  A  new  trial 
being  denied,  the  case  was  brought  here  on  writ  of  error,  and 
this  ground  of  motion  was  the  one  chiefly  insisted  upon  in  the 
argument  before  us. 

The  code,  section  3873,  declares:  "  To  prove  general  bad 
character,  the  impeaching  witness  should  be  first  asked  as  to 
his  knowledge  of  the  general  character  of  his  witness,  and 
next  as  to  what  that  character  is,  and  lastly,  he  may  be  asked 
if,  from  that  character,  he  would  believe  him  on  his  oath." 
No  doubt  this  provision  is  in  substantial  consonance  with  the 
law  of  England  and  of  most  of  the  states  on  the  subject.  No 
doubt,  too,  it  contemplates  primarily  that  present  rather  than 
past  character  is  to  be  regarded.  But  on  such  a  question,  the 
past  and  present  are  so  related  that  no  complete  severance  be- 
tween them  can  be  made.     Even  those  courts  which  seem 
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most  strict  in  confining  the  evidence  to  the  present  time  allow 
very  considerable  latitude:  Compare  Rogers  v.  Lewis,  19  Ind. 
405;  City  of  Atirora  v.  Cohh,  21  Id.  492;  Rucker  v.  Beaty,  3  Id. 
70;  Stratton  v.  State,  45  Id.  468;  Louisville  etc.  Ry  v.  Richard- 
son, 66  Id.  43;  32  Am.  Rep.  94;  Memphis  Co.  v.  McCool,  83  Ind. 
392;  43  Am.  Rep.  71;  Young  v.  Commomcealth,  6  Bush,  312; 
Manion  v.  Lambert,  10  Id.  295;  Wood  v.  Mathews,  73  Mo.  477. 
Some  of  the  authorities  lay  it  down  that  the  range  in  time  is 
subject  to  a  sound  discretion  to  be  exercised  by  the  trial  judge: 
Stratton  v.  State,  supra;  Buse  v.  Page,  32  Minn.  Ill;  Holliday 
\.  Cohen,  34  Ark.  707. 

As  the  law  prescribes  no  definite  limit  in  time,  we  think  the 
discretion  of  the  court  must  of  necessity  be  exercised  in  every 
instance  where  the  proposed  evidence  is  not  so  remote  as  to 
preclude  all  difference  of  opinion.  The  discretion,  however, 
must  be  soundly  exercised  on  the  facts  and  circumstances  of 
the  particular  case.  Here  the  character  sought  to  be  proved 
was  the  most  reasonable  one  established  in  this  state  by  the 
witness,  and  the  one  which  she  left  behind  her  when  she  re- 
moved and  settled  herself  in  another  jurisdiction.  The  pro- 
cess of  our  courts  to  enforce  the  attendance  of  witnesses  would 
be  of  no  avail  as  against  residents  of  Florida,  and  it  does  not 
appear  that  any  witness  within  our  jurisdiction  was  acquainted 
with  her  character  there.  It  may  be  said,  therefore,  that  what 
was  offered  to  be  proved  was  all  that  could  be  proved  touching 
the  witness's  character,  there  being  no  provision  of  law  for 
taking  depositions  in  criminal  cases. 

Even  without  this  special  fact  of  the  witness's  residence  be- 
yond the  limits  of  the  state,  there  is  respectable,  and  we  think 
sound,  authority  for  proving  the  character  which  she  had  formed 
before  removal.  In  Sleeper  v.  Van  Middlesworth,  4  Denio,  431, 
it  was  ruled  that  the  character  of  a  witness  might  be  im- 
peached by  persons  in  whose  neighborhood  he  had  lived  until 
four  years  prior  to  the  trial,  though  he  had  then  removed  ta 
another  place,  fourteen  miles  from  the  neighborhood,  where  he 
had  since  resided,  and  the  witnesses  did  not  know  of  the  char- 
acter which  he  bore  at  the  latter  place.  To  the  like  effect,  in 
substance,  is  Raihhun  v.  Ross,  46  Barb.  127.  In  Graham  v. 
Chrystal,  2  Keyes,  21,  the  impeaching  witnesses  had  knowledge 
of  character  eight  or  ten  years  prior  to  the  trial,  but  none  later. 
And  see  Martin  v.  Martin,  25  Ala.  201;  Kelly  v.  State,  61  Id» 
19;  see  also  Sima  v.  StaU,  68  Ga.  486;  Turner  v.  State^  70  Id. 
766. 
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We  think  that  the  evidence  tendered  was  adijiissible,  and 
that  the  court  erred  in  not  granting  a  new  trial. 
Judgment  reversed.  

Witnesses  —  Impeachment  by  Testimony  as  to  Character.  —  Where 
the  defendant  in  a  state  case  is  allowed  to  testify  in  his  own  behalf,  his  gen- 
eral character  for  truth  and  veracity  may  be  impeached  as  that  of  any  other 
witness:  McDonald  v.  Commonwealth,  86  Ky.  10.  But  a  party  canr.ot  im- 
peach his  own  witness  for  truth  and  veracity,  nor  even  introduce  evidence  to 
uphold  the  character  of  such  witness,  when  it  has  not  been  attacked  by  the 
adverse  party:  Sanssy  v.  ISouth  Florida  R.  R.  Co.,  22  Fla.  327. 

Impeachment  of  the  Character  of  Witness  —  Practice.  —  Witness 
must  first  be  asked  touching  his  knowledge  of  the  party's  general  reputation; 
then  if  he  knows  what  such  general  reputation  is,  whetlier  it  is  good  or  bad: 
Kelly  V.  Hi(jhjield,  15  Or.  277;  and  a  witness  who  has  shown  his  knowledge 
of  the  general  reputation  of  another  witness  for  truth  and  veracity  in  the 
vicinity  in  which  he  lives,  and  has  testified  that  such  reputation  was  bad, 
may  be  properly  asked  whether  he  would  give  such  impeached  witness  full 
credit  upon  his  oath  in  a  court  of  justice:  State  v.  Johnson,  40  Kan.  266.  A 
witness  by  whom  another  witness  is  sought  to  be  impeached  as  to  his  gen- 
eral character  should  be  allowed  to  be  cross-examined  as  to  his  capacity  to 
testify  as  to  the  general  character:  Clapp  v.  Engledow,  72  Tex.  252.  Evi- 
dence of  the  "  reputation  of  a  witness  as  a  servant  of  the  company  "is  wholly 
inadmissible  to  impeach  a  witness's  character:  Saussy  v.  South  Florida  R.  R. 
Co.,  23  Fla.  327.  One  who  states  he  has  known  a  witness  for  twenty-seven 
years,  and  knows  what  his  reputation  is,  and  that  it  is  good,  is  a  proper 
witness  of  character,  even  though  he  has  never  heard  witness's  character 
discussed  or  talked  about:  First  Nat.  Bank  v.  Wolff,  79  Cal.  69;  compare 
Roberts  v.  Morrison,  75  Iowa,  321. 

Impeachment  of  Witness  —  Evidence  of  Character.  —  Evidence  im- 
peaching the  character  and  reputation  of  a  witness  at  the  time  he  left  his 
former  residence,  about  two  months  before  the  examination,  is  admissible: 
Pape  v.   Wright,  116  Ind.  502. 

Impeachment  of  Witnesses  —  Prior  Statements.  —  Former  declara- 
tions of  a  witness,  not  contradictory  to  his  present  testimony,  cannot  be  ad- 
mitted to  impeach  him:  Garner  v.  Fireman's  Fund  Ins,  Co.,  38  Minn.  74.  To 
impeach  a  witness  for  former  inconsistent  statements,  he  must  be  personally 
interrogated,  and  the  mere  filing  of  his  deposition  is  not  suflBcient:  Allison  v. 
Coal  Co.,  87  Tenn.  60.  When  a  witness  has  been  impeached  by  prior  con- 
tradictory statements  before  a  magistrate,  he  cannot  be  sustained  by  proving 
that  he  made,  just  before  the  examination  before  such  magistrate,  statements 
in  substance  similar  to  those  made  upon  the  pending  trial:  McKelton  v.  State, 
86  Ala.  594.  So  a  witness  may  be  impeached  by  former  letters:  Anthony  v. 
Jones,  39  Kan.  529;  as  well  as  by  former  oral  declarations  and  statements: 
Hawkins  v.  State,  27  Tex.  App.  273. 

Impeachment  of  Witnesses  —  Miscellaneous.  —  A  witness  cannot  be 
impeached  by  evidence  of  particular  wrongful  acts,  nor  is  it  proper  to  cross- 
examine  a  witness  as  to  such  matters:  Sharon  v.  Sliaron,  79  Cal.  635.  Spe- 
cific acts  of  either  good  or  bad  faith  are  not  admissible  to  affect  the  credibility 
of  a  witness:  Mathias  v.  O'Neill,  94  Mo.  520.  A  witness  cannot  be  im- 
peached upon  matters  not  relevant  to  the  issue:  Qui/ etc  R'y  Co.  y.  Coon,  69 
Tex.  730. 
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Savannah.  Florida,  and  "Western  Railway  Com- 
pany V.  Holland. 

[82  Gkoboia,  257.] 

EviDEVCK  —  Declarations  — Res  Gkst^. — la  aa  action  against  a  railway 
company  to  recover  damages  for  personal  injury,  declarations  made  by 
plaintiff  half  an  hour  after  the  accident,  as  to  the  manner  of  his  leaving 
the  train  and  receiving  the  injury,  are  inadmissible  as  part  of  the  re» 
gestce. 

Witnesses  —  Cross-examination  —  Whole  of  Conversation  Admissible. 
Where  a  witness,  on  cross-examination,  is  asked  as  to  a  certain  con- 
versation, with  a  view  to  laying  the  foundation  for  hia  impeachment,  he 
has  a  right  under  all  circumstances  to  give  the  whole  of  the  pertinent 
matter  of  such  conversation  in  evidence. 

Evidence.  —  Presumption  is  that  Parties  to  a  suit  are  free  from  com- 
plicity in  unlawful  or  improper  conduct  in  obtaining  evidence  or  other- 
wise, but  when  any  question  arises  as  to  improper  means  employed  to 
get  up  evidence,  it  should  be  left  to  the  jury  under  all  the  facts  and  cir- 
cumstances of  the  case. 

Punitive  Damages  may  be  Recovered,  though  not  claimed  eo  nomine, 
where  the  declaration  lays  damages,  alleges  a  tort,  with  circumstances 
that  may  well  be  considered  as  in  aggravation. 

Chisholm  and  Erwin,  and  8.  T.  Kingshery,  for  the  plaintiff 
in  error. 

W.  M.  Hammond^  and  Spence  and  Twitty,  for  the  defendant 
in  error. 

Bleckley,  C.  J.  1.  The  plaintiff  below,  Holland,  being  a 
passenger  upon  the  train,  was  carried  past  the  station  at  which 
he  wished  to  stop.  Discovering  the  fact,  he  requested  the  con- 
ductor to  let  him  off,  and  a  vital  question  in  the  case  was, 
whether  he  alighted  safely  and  received  his  injury  afterwards, 
•  by  falling  through  a  trestle  on  his  way  back  to  the  station,  or 
«rhether  he  fell  through  the  trestle  in  alighting,  by  reason  of 
being  forced  or  pushed  off  at  that  point  by  the  conductor. 
There  is  no  doubt  but  that  he  was  seriously  injured  by  his  fall, 
his  leg  being  broken.  No  one  witnessed  the  fall.  He  testified 
in  his  own  behalf,  and  made  a  case  of  gross  negligence  against 
the  company.  The  evidence  of  another  witness  was  admitted, 
over  objection,  as  to  what  the  plaintiff  said  in  giving  an  ac- 
count of  the  manner  of  his  leaving  the  train  and  receiving 
the  injury.  When  these  declarations  were  made,  the  plaintiff 
had  pulled  off  his  coat,  detached  his  suspenders,  bound  up  his 
broken  limb,  crawled  through  a  culvert  from  one  side  of  the 
railway  to  another,  seated  himself  on  the  cross-ties,  and  cried 
for  help.    It  was  late  at  night.    A  person  who  heard  hit  cry 
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reached  him  about  half  an  hour  after  first  hearing  him.  To 
this  person  the  statement  was  made;  and  the  question  is,  Was 
that  statement  a  part  of  the  res  gestxf 

We  think  it  was  not.  The  code,  section  3773,  declares  that 
"  Declarations  accompanying  an  act,  or  so  nearly  connected 
therewith  in  time  as  to  be  free  from  all  suspicion  of  device  or 
afterthought,  are  admissible  in  evidence  as  part  of  res  gestse.^' 
It  is  manifest  that  the  act  by  which  the  plaintiff  was  injured 
had  completely  terminated  before  his  declarations  were  made, 
and  that  they  were  no  accompaniment  of  the  same.  Were 
they  so  connected  with  it  in  time  as  to  be  free  from  all  sus- 
picion of  device  or  afterthought?  He  had  turned  his  attention 
from  the  act  to  measures  looking  to  his  own  safety  and  com- 
fort. He  had  certainly  occupied  his  thoughts  with  something 
besides  the  facts  and  circumstances  to  which  his  declarations 
related.  He  had  full  opportunity,  although  no  doubt  under 
great  suffering,  to  devise  a  story  in  his  own  interest,  and  there 
is  no  reason  for  concluding  that  he  did  not  have  capacity  to 
take  advantage  of  his  opportunity.  He  was  exposed  to  the 
temptation  of  fabricating  a  story,  if  he  needed  the  aid  of  in- 
vention, and  the  exposure  was  under  circumstances  calculated 
to  excite  suspicion  that  his  statement  was,  or  might  have 
been,  referable  to  deliberation  and  afterthought  rather  than 
to  spontaneous  or  instinctive  utterance.  This  does  not  imply 
that  he  did  fabricate,  for  he  might  not  have  done  so;  truth 
may  have  been  with  him,  and  invention  unnecessary.  But  as 
his  declarations  did  not  accompany  the  act,  they  had  to  be  so 
nearly  connected  therewith  in  time  as  to  be  free  from  all  sus- 
picion of  device  or  afterthought:  Hall  v.  State,  48  Ga.  607.  If 
subject  to  suspicion  at  all,  they  were  not  admissible,  although 
in  the  particular  case  the  suspicion  might  be  erroneous.  In 
Augusta  Factory  v.  Barnes,  72  Id.  218,  53  Am.  Rep.  838,  the 
injured  person  was  a  child  fourteen  years  old,  and  she  died 
from  the  injury.  Her  declarations,  made  half  an  hour  after 
the  injury  was  received,  were  admitted  in  evidence,  upon  the 
ground  that  they  were  free  from  suspicion,  this  court  saying: 
"It  is  scarcely  credible  that  this  little  girl,  while  enduring 
Buch  excruciating  pain — perhaps  torture  would  not  be  too 
strong  a  word  to  characterize  it — from  this  frightful  wound, 
would  have  been  capable  of  framing  a  story  with  a  view  to  her 
ultimate  advantage  of  gain,  or  for  any  other  ulterior  purpose." 
In  considering  that  case  afterwards  in  Augusta  etc.  R.  R.  Co. 
V.  Randall^  79  Qa.  311,  in  which  latter  case  the  declaration! 
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of  a  mature  woman,  not  more  remote  in  time,  were  held  in- 
admissible, the  court  said:  "That  case  must  rest  alone  upon 
its  own  peculiar  facts,  and  will  not  be  extended  beyond  them. 
....  The  proximity  of  time  in  which  declarations  are  made 
to  the  main  transaction  is  not  the  only  test  of  their  admissi- 
bility in  evidence,  but  they  must  also  be  free  from  all  suspicion 
of  device  or  afterthought."  It  is  obvious  that  upon  this  requi- 
site of  freedom  from  suspicion,  the  age  and  discretion  of  the 
speaker  must  be  of  very  considerable  importance.  We  think 
the  doctrine  recognized  generally  by  courts,  others  as  well  as 
our  own,  would  require  the  exclusion  of  the  evidence  in  this 
case.  A  somewhat  thorough  discussion  of  the  subject  will  be 
found  in  the  opinion  by  Earle,  J.,  in  Waldele  v.  New  York  etc. 
R.  R.  Co.,  95  N.  Y.  274,  the  facts  of  which  case  were  quite  as 
favorable  for  the  admission  of  the  evidence  as  are  those  of  the 
present  case,  and  it  was  ruled  inadmissible.  An  excellent 
chapter  on  the  topic  will  be  found  in  Wood's  Tractive  Evi- 
dence, pages  413-480.  And  see  Meacham  on  Agency,  sec.  715. 
Inasmuch  as  the  evidence  of  the  plaintiff  and  that  of  the 
conductor  differed  to  the  degree  of  direct  antagonism  upon  the 
principal  facts  in  issue,  any  legal  evidence  may  have  turned 
the  scale;  and  the  declarations  of  the  plaintiff  being,  as  we  have 
seen,  inadmissible,  we  think  a  new  trial  should  be  had.  For 
this  reason,  the  judgment  denying  a  new  trial  is  reversed. 

The  witness  Branch,  on  cross-examination,  was  interrogated 
as  to  conversation  in  the  presence  of  Collins,  and  as  to  con- 
versation addressed  to  Collins.  This  was  with  a  view  to  lay- 
ing the  foundation  for  impeaching  him  by  the  testimony  of 
Collins.  His  answers,  without  the  explanation  which  he  was 
allowed  to  superadd,  would  not  show  that  he  might  have  been 
misunderstood  by  Collins  as  to  the  former  conversation.  With 
the  explanation,  the  answers  show  plainly  that  Hitt  did  the 
talking  or  the  most  of  it,  and  that  Branch  responded  by  nod- 
ding his  head  several  times,  without  expressing  himself  in 
words.  What  Hitt  said  was  pertinent  to  the  subject-matter 
to  which  the  cross-examination  related,  and  the  nodding  of  the 
head  by  the  witness  was  perhaps  ambiguous,  meaning  either 
that  he  understood  what  Hitt  said,  or  that  he  assented  to  some 
of  it  as  representing  the  truth  of  the  case.  The  latter  con- 
struction might  have  been  put  upon  it  by  Collins,  and  the  jury 
would  not  have  known  whether  this  was  correct  or  not  had 
not  all  the  facts  and  circumstances  of  the  conversation  been 
brought  to  light  as  the  witness  detailed  them.     Indeed,  with- 
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out  some  of  the  explanation,  they  would  not  have  even  known 
that  Branch  expressed  himself  in  this  way  at  all.  Whether 
Hitt  was  an  agent  of  the  company  to  talk  as  he  did  is  quite 
beside  the  question;  for  the  company  sought  to  affect  the  wit- 
ness by  the  part  he,  the  witness,  took,  or  was  supposed  to  have 
taken,  in  that  conversation,  no  matter  who  or  what  the  other 
interlocutor  was.  He  had  a  right  to  show  what  the  part  at- 
tributable to  himself  really  was,  and  in  order  to  do  so,  under 
the  peculiar  circumstances  it  was  necessary  to  detail  all  or 
much  of  what  Hitt  said.  The  general  rule  as  to  bringing  out 
the  whole  of  the  pertinent  matter  of  a  conversation  where  a 
part  of  it  is  touched  upon  is  applicable  to  the  present  case 
with  peculiar  force,  for  here  the  conversation  was  conducted  on 
one  side  by  words,  and  on  the  other  chiefly  by  signs  alone. 

3.  Hitt  talked  very  improperly,  and  with  an  evident  pur- 
pose to  corrupt  his  host,  Mr.  Branch,  as  a  witness.  Collins 
was  with  him  to  hear  what  was  said,  and  both,  it  seems,  were 
sent  by  Bush,  Esq.,  one  of  the  company's  counsel,  to  get  up 
evidence  to  be  used  in  the  case.  It  does  not  appear  in  express 
terms  that  the  company  or  that  Bush  directed  or  authorized  the 
use  of  any  improper  means  in  the  business  of  getting  up  evi- 
dence, but  there  can  be  no  doubt  that  to  obtain  evidence  and 
prepare  for  trial  is  within  the  scope  of  the  powers  of  an  attor- 
ney employed  in  the  defense  of  a  pending  case.  If  Bush  him- 
self had  used  the  means  to  suborn  evidence  which  Hitt  used, 
the  fact  of  his  so  doing  would,  it  seems  to  us,  have  been  ad- 
missible in  evidence;  and  if  so,  we  see  not  why  Hitt's  conduct 
under  Bush  should  not  be  admissible.  The  court  charged  fully 
and  fairly  as  to  the  presumption  that  the  company  was  free 
from  complicity  in  the  unlawful  and  improper  conduct,  but 
left  the  question  to  the  jury  as  to  how  the  matter  really  was, 
both  in  respect  to  the  agency  of  Hitt  and  his  authority  from 
the  company  to  conduct  himself  towards  the  witness  as  he  did. 
There  was  no  proof  from  Bush  or  any  other  witness  that  Hitt 
had  transcended  his  authority,  and  this,  together  with  all  the 
facts  and  circumstances,  could  be  considered  by  the  jury.  The 
evidence  warranted  the  reference  of  the  whole  matter  to  the 
jury  for  their  appraisement  of  its  import  and  value  as  a  fac- 
tor in  the  general  case. 

4.  The  point  made  that  punitive  damages  could  not  be  re- 

■covered,  because  they  were  not  claimed  eo  nomine,  is  wholly 

without  merit.    The  declaration  lays  damages  at  ten  thousand 

dollars,  and  alleges  a  tort  with  circumstances  that  may  well 
AM.  St.  Sep..  Vol.  XIV.  — 11 
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be  considered  as  an  aggravation.  The  code,  section  3066,  de- 
clares: "In  every  tort  there  may  be  aggravating  circumstances, 
either  in  the  act  or  the  intention,  and  in  that  event  the  jury 
may  give  additional  damages,  either  to  deter  the  wrong-doer 
from  repeating  the  trespass,  or  as  compensation  for  the  wounded 
feelings  of  the  plaintiff."  It  certainly  cannot  be  necessary  for 
the  plaintiff  to  set  out  in  his  declaration,  in  so  many  words, 
that  he  claims  some  or  all  of  his  damages  as  punitive.  All  he 
has  to  do  is  to  make  a  case  by  his  pleading,  and  evidence 
which  will  entitle  him  to  such  damages  in  addition  to  those 
actually  sustained. 

We  find  no  error  in  the  record  save  as  indicated  in  the  first 
division  of  this  opinion. 

Judgment  reversed.  _ 

EviDENCB  —  Res  Gest^  —  As  to  what  declarations  are  admissible  as  re» 
gestce:  Erie  etc.  R.  R.  Co.  v.  Smith,  126  Pa.  St.  259;  11  Am.  St.  Rep.  895, 
and  cases  cited  in  note. 

FREscmPTioNs.  — A  Person  is  always  Presumed  to  bb  Innocemt  un- 
til he  is  proven  gnilty  of  any  criminal  conduct:  State  t.  Smith,  32  Me.  369; 
£4  Am.  Dec.  678. 


De  Vaughn  v.  Howell. 

[82  Oboboia,  SSe.J 

Labdlord  and  Tenant  —  Right  to  Reserve  Title  to  Crops  ttntil  Rent 
18  Paid.  —  A  landlord  when  making  a  lease  for  a  term  of  years  may  re- 
serve the  title  to  crops  grown  on  the  land  until  his  yearly  rent  and  ad- 
vances are  paid. 

Landlord  and  Tenant.  —  Where  the  Landlord  Reserves  the  title  to 
the  crops  grown  on  the  leased  land  until  his  rent  and  advances  are  paid, 
and  during  the  term  the  tenant  dies,  whereupon  the  landlord  takes  pos- 
Bession  and  gathers  the  crop,  the  widow  of  the  tenant  is  entitled  to  the 
balance  of  the  proceeds  of  the  sale  thereof,  after  the  landlord's  rents  and 
advances  are  paid  for  that  year. 

R.  F.  Lyon,  J.  B.  Holmes,  and  J.  M.  Du  Free,  for  the  plain- 
tiff in  error. 

E.  A.  Hawkins  and  J.  W.  Haygood,  contra. 

Simmons,  J.  J.  J.  Howell,  in  the  year  1884,  entered  into  a 
written  contract  with  De  Vaughn  for  the  rent  of  a  certain 
plantation  and  mules  for  that  year,  whereby  he  agreed  to  pay 
said  De  Vaughn  two  thousand  six  hundred  pounds  of  lint- 
cotton.  He  made  other  agreements  in  said  contract,  as  to 
repairing  fences  and  attending  to  stock,  which  need  not  be 
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mentioned  here.  De  Vaughn  agreed  to  furnish  a  certain 
amount  of  supplies.  It  was  also  further  agreed  that  Howell 
was  to  have  said  land  and  mules  for  the  years  1885  and  1886, 
at  the  same  terms,  "provided  Howell  paid  said  De  Vaughn 
for  rent  and  all  advances  for  each  year."  In  order  to  secure 
De  Vaughn  in  the  payment  of  the  rent  and  advances,  the 
contract  says:  "I  hereby  sell,  assign,  and  convey  unto  said 
De  Vaughn  all  my  interest  in  and  to  said  crop  of  all  sorts 
made  by  me  and  my  tenants,  and  consent  that  the  title  of  the 
same  shall  vest  and  remain  in  said  De  Vaughn  or  assigns 
until  he  shall  have  been  fully  paid  for  all  articles  I  may  be 
due  him  for."  Howell  occupied  the  farm  for  the  years  1884 
and  1885,  and  up  to  June,  1886,  when  he  died,  before  the  crop 
had  matured.  He  left  his  widow  upon  the  farm,  who  under- 
took to  carry  it  on,  but  failed;  whereupon  De  Vaughn  took 
possession,  and  cultivated  and  gathered  the  crop.  The  widow 
applied  for  a  year's  support,  and  the  crop  was  set  aside  to  her 
by  the  ordinary.  She  brought  trover  against  De  Vaughn  to 
recover  possession  of  the  crop.  Upon  the  trial  of  the  case, 
under  the  charge  of  the  court,  the  jury  returned  a  verdict  in 
her  favor.  De  Vaughn  moved  for  a  new  trial,  upon  the  several 
grounds  stated  therein,  which  was  overruled  by  the  court,  and 
he  excepted. 

The  ground  relied  upon  here  by  counsel  for  the  plaintiff  in 
error  for  a  reversal  of  the  judgment  of  the  court  below  is  as 
follows:  The  court  erred  in  charging  the  jury  that  it  was  his 
duty  to  construe  the  contract  mentioned  above  under  which 
De  Vaughn  claimed  title  to  the  crops  in  dispute,  and  in  so 
far  as  this  contract,  made  in  1884,  undertook  to  pass  title  to 
De  Vaughn  to  the  crops  of  1886,  it  was  void  and  of  no  effect; 
that  it  was  contrary  to  law  to  permit  a  title  to  be  maintained 
to  the  crop  made  in  1886  by  such  contract  made  in  1884,  and 
that  De  Vaughn  could  not  maintain  title  to  the  crops  under 
such  contract. 

We  think  the  exception  to  this  charge  is  well  founded. 
While  it  is  true,  as  a  general  rule,  that  things  not  in  esse  can- 
not be  sold,  we  do  not  think  that  that  rule  applies  to  a  case  of 
this  character.  Here  was  a  landlord  who  made  a  rent  con- 
tract with  his  tenant,  and  the  tenant  not  only  agreed  to  sell 
the  crop,  but  went  further,  and  agreed  that  the  title  to  all  the 
crops  made  on  the  farm  should  remain  in  the  landlord  until 
the  landlord  was  fully  paid  for  his  rent  and  all  advances. 
We  see  no  reason  why  a  landlord,  when  he  rents  his  farm, 
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cannot  reserve  in  the  rent  contract  the  title  to  the  crops  grown 
thereon  until  his  rent  and  advances  are  paid.  It  is  simply  a 
reservation  of  the  fruits  of  his  own  land.  It  is  not  like  an 
owner  of  land  selling  his  crop  before  it  is  planted,  or  a  tenant 
mortgaging  his  crop  before  it  is  planted.  This  direct  ques- 
tion has  never  been  before  this  court  before,  but  it  seems  to 
have  arisen  in  other  states.  In  the  case  of  Smith  v.  Atkins, 
18  Vt.  465,  Redfield,  J.,  in  discussing  this  question,  says:  "It 
is  without  doubt  true  that  the  sale  of  a  thing  not  in  existence 
is,  upon  general  principles,  inoperative,  being  merely  execu- 
tory; that  is,  it  confers  no  title  in  the  thing  bargained.  But 
when  the  thing  thereafter  to  be  produced  is  the  produce  of 
land  or  other  thing,  the  owner  of  the  principal  thing  may  re- 
tain the  general  property  of  the  thing  produced,  unless  there 
be  fraud  in  the  contract,  and  it  be  entered  into  merely  to  de- 
feat creditors.  The  leasing  of  land  or  domestic  animals,  or 
delivering  to  another  property  to  trade  with,  —  the  lessee  hav- 
ing still  an  interest  in  the  thing,  but  the  general  property 
remaining  in  the  lessor, — is  not  a  sale  of  things  not  in  esse, 
nor  is  it  so  to  be  esteemed,  even  where  the  lessor  retains  a  lien 
for  his  rent  upon  the  product  of  the  land,  or  the  animals." 

In  the  case  of  Bellows  v.  Wells,  36  Vt.  601,  602,  Poland,  C.  J., 
says:  "  It  has  been  repeatedly  decided  in  this  state  that  the 
lessor  of  land  may  stipulate  in  the  lease  that  the  crops  grown 
on  the  premises  by  the  lessee  shall  remain  the  property  of  the 
lessor  until  the  rent  shall  be  paid,  and  that  such  provision  is 
valid,  not  only  between  the  parties,  but  as  to  third  persons 

also The   reasoning  upon  which  our  decisions  go  is, 

that  the  owner  of  the  land,  being  also  the  owner  of  the  fruits 
or  products  of  it,  in  parting  with  the  use  of  it  to  another,  may 
make  such  conditions  and  reservations  in  relation  to  the  land 
itself  or  the  products  grown  from  it  as  he  chooses,  instead  of 
parting  with  the  full  right.  The  principle  is  the  same  as  that 
upon  which  conditional  sales  of  personal  property  are  upheld." 

In  the  case  of  Andrew  v.  Newcomh,  32  N.  Y.  417,  Denio, 
C.  J.,  says:  "The  owner  of  land  may  lawfully  contract  for  its 
cultivation,  and  may  provide  in  whom  the  ownership  of  the 
product  shall  vest":  See  also  Heald  v.  Builders*  Fire  Ins.  Co., 
Ill  Mass.  38;  Butt  v.  Elliott,  19  Wall.  544;  Wentworth  and 
Osborn  v.  Miller  and  Lux,  53  Cal.  9;  Howell  v.  Foster,  65  Id. 
169;  Lewis  v.  Lyman,  22  Pick.  437;  Fonder  v.  Rhea,  32  Ark. 
435;  Am.  &  Eng.  Ency.  of  Law,  note  896.  These  cases,  we 
think,  fully  sustain  our  position  in  this  case.     We  think  the 
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principle  ruled  is  sound  and  fair,  both  to  the  landlord  and 
the  tenant.  It  follows,  therefore,  that  the  contract  made  be- 
tween De  Vaughn  and  Howell  was  a  valid  and  binding  con- 
tract, and  that  the  title  to  the  crop  vested  and  remained  in 
De  Vaughn  until  he  was  paid  his  rent  and  the  advances  made 
by  him  for  the  year  1886. 

2.  It  may  be  argued,  however,  that  this  principle  would 
have  applied  to  the  year  1884,  when  the  contract  was  made, 
but  could  not  apply  to  the  crops  made  in  1886,  because  the 
contract  was  made  more  than  two  years  before  that  time.  We 
do  not  see  any  diflSculty  in  that  suggestion.  The  contract  was 
absolute  for  the  year  1884,  and  conditional  for  the  years  1858 
and  1886.  It  was  stipulated  in  the  contract  that  the  same 
terms  should  apply  for  these  years  as  to  1884,  if  the  rent  was 
paid.  We  presume  that  the  rent  was  paid  for  1884  and  1885, 
as  the  evidence  shows  that  Howell  was  still  on  the  farm  up  to 
June,  1886,  when  he  died.  He  recognized  the  contract  as 
binding  upon  him  for  that  year,  as  the  evidence  in  the  record 
shows.  And,  in  our  opinion,  if  he  had  paid  his  rent  for  the 
two  previous  years,  it  was  as  binding  in  the  year  1886  as  it 
was  in  the  year  1884.  The  case  of  Almand  &  Co.  v.  Scott,  80 
Ga.  95, 12  Am.  St.  Rep.  241,  was  different  in  its  facts  from  this^ 
case.  In  this  case  there  is  a  written  contract  between  the 
landlord  and  tenant,  in  which  the  crops  were  sold  to  the  land- 
lord by  the  tenant,  and  the  title  thereto  reserved  by  the  land- 
lord. In  Almand's  case  the  contract  was  for  a  part  of  the 
crop,  and  was  a  verbal  one  between  him  and  his  tenant,  and 
not  in  writing,  as  required  by  the  code,  section  2289.  That 
section  is  as  follows:  "  When  the  rent  agreed  to  be  paid  is  a 
part  of  the  crop,  such  portion  shall  not  be  liable  to  be  levied 
on  by  any  process  for  debt  against  the  tenant;  provided  the 
contract  is  in  writing  and  the  rent  does  not  exceed  one  half  of 
the  crop."  This  section  should  have  been  cited  in  Almand's 
case. 

3.  When  De  Vaughn  is  fully  paid  for  his  rent  and  advances, 
and  for  the  necessary  expense  in  cultivating  and  gathering  the 
growing  crop  for  that  year,  if  there  is  a  balance  left,  we  think 
that  Mrs.  Howell  would  be  entitled  to  it.  It  will  be  for  the 
jury  to  say  on  the  next  trial  what  were  the  necessary  expenses 
incurred  by  De  Vaughn  in  the  cultivation  and  gathering  of 
that  crop.  She  would  also  be  entitled,  under  the  evidence  in 
this  record,  to  recover  the  horse  and  its  reasonable  hire. 

Judgment  reversed. 
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Right  o»  Lamdlokd  to  Reserve  Title  to  or  Lien  on  Crops  to  be 
Raised  by  his  Tenant.  —  Independently  of  the  landlord's  lien  for  each 
year's  rent  given  by  statute  in  many  of  the  states,  there  seems  to  be  no  ques- 
tion as  to  his  right  to  secure,  by  special  covenant  in  the  lease,  the  title  to  or  a 
lien  upon  the  crops  to  be  grown  by  his  tenant  as  security  for  the  rent,  or  for 
rent  and  advances  made  by  him,  and  such  reservation  may  be  made  by  mort- 
gage, and  may  be  contained  either  in  the  lease  or  in  a  separate  instrument. 
Thus  in  Booker  v.  Jones,  65  Ala.  266,  it  is  held  that  where  lands  are  leased 
for  a  term  nf  years,  to  commence  in  future,  and  the  lessee  at  the  same  time 
executes  a  mortgage  to  tlie  lessor  conveying  the  crops  to  be  grown  each  year 
as  security  for  the  rent,  the  lease  and  mortgage  are  to  be  construed  together 
as  parts  of  one  and  the  same  instrument,  and  thus  construed  they  constitute 
a  reservation  of  the  title  to  the  crops  to  the  lessor  and  mortgagee  until  the 
rent  is  paid.  In  this  case  it  is  said,  citing  Rhinhart  v.  Olive,  5  Watts  &  S. 
157,  that  "rent  may  be  reserved,  payable  in  kind,  in  the  products  of  the  soil, 
and  if  so  reserved,  whether  title  remains  in  the  lessor,  or  passes  to  the  lessee, 
is  determinable  by  the  words  of  the  stipulation  in  the  lease,  and  not  on  the 
inquiry  whether  the  products  exist  actually  or  potentially,  so  as  to  be  the 
subject  of  grant  or  sale."  The  lease  may  be  so  expressed  that  the  title  to 
the  crops  will  follow  the  term  until  their  severance  and  delivery  to  the  les- 
sor. So  in  Moulton  v.  Robinson,  27  N.  H.  550,  it  is  held  that  where  lands  are 
leased,  reserving  part  of  the  crop  in  lieu  of  rent,  the  contract  takes  effect  by 
way  of  reservation,  and  the  crop  thus  reserved  remains  the  property  of  the 
landlord.  A  review  of  the  cases  on  the  subject  shows  that  none  of  them  con- 
trovert the  right  of  the  landlord  to  provide  in  the  lease  that  produce  or 
crops  grown  on  the  land  are  to  be  and  to  remain  the  property  of  the  lessor 
until  the  rent  is  paid;  and  in  Vermont  it  has  been  repeatedly  decided  that 
the  landlord  may  stipulate  in  the  lease  that  the  crops  grown  on  the  prem- 
ises by  the  lessee  shall  remain  the  property  of  the  lessor  until  the  rent  shall 
be  paid,  and  that  such  a  provision  is  valid,  not  only  as  between  the  parties, 
but  as  to  third  persons:  Smith  v.  Atkins,  18  Vt.  461;  Paris  v.  Vail,  18  Id. 
277;  Brigys  v.  Oaks,  26  Id.  138;  Gray  v.  Stevens,  28  Id.  1;  65  Am.  Dec.  216; 
Edson  V.  Colburn,  28  Vt.  637;  Baxter  v.  Bush,  29  Id.  465;  70  Am.  Dec.  429; 
Bellows  V.  Wells,  36  Vt.  699;  Cooper  v.  Cole,  38  Id.  191;  and  the  same  prin- 
ciple is  in  effect  held  in  Lewis  v.  Lyman,  22  Pick.  437.  So  in  Heald  v.  Build- 
era^  etc.  Fire  Ins.  Co.,  Ill  Mass.  38,  where  the  lessees  of  a  farm  agreed  in  the 
lease  that  they  would  feed  the  stock  on  the  farm  with  the  hay  which  should 
grow  thereon,  and  that  they  would  not  sell  or  suffer  to  be  carried  away 
from  such  farm  any  of  such  hay,  and  after  making  the  lease  they  assigned  to 
a  third  person,  it  was  held  that  no  title  passed  to  the  hay  grown,  and  that 
he  had  no  insurable  interest  therein.  In  California,  it  has  been  held  that 
where  the  lessee  of  a  farm  agrees  to  pay  the  lessor  a  part  of  the  crop  as  rent, 
and  to  give  him  possession  of  the  whole  crop  until  the  rent  is  paid,  a  sale  of 
the  crop  by  the  lessee  does  not  pass  the  title  as  against  the  lessor:  Wentworth 
V.  Miller,  53  Cal.  9.  Nor  is  such  crop  subject  to  attachment  by  a  creditor  of 
the  tenant  while  the  rent  remains  unpaid:  Howell  v.  Foster,  65  Id.  169. 

In  Fox,  Baum,  <Se  Co.  v.  McKinrvey,  9  Or.  493,  the  doctrine  upon  which  this 
mle  is  maintained  is  said  to  be,  that  the  owner  of  the  land,  being  also  the 
owner  of  the  fruits,  or  of  the  products  of  it,  in  parting  with  the  use  of  it  to 
another,  may  make  such  conditions  and  reservations  in  relation  to  the  land 
itaelf,  or  of  the  products  to  be  grown  from  it,  as  he  chooses,  instead  of  part- 
ing with  the  full  right.  In  such  case,  the  property  in  the  products  of  the 
farm  in  in  the  landlord,  and  not  in  the  tenant,  until  the  performance  of  the 
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condition  upon  which  the  ownership  of  the  crop  shall  be  changed;  and  where 
the  paries  intend  by  their  agreement  that  the  landlord  shall  be  the  owner 
and  have  control  of  the  crop  antil  the  rent  is  paid,  the  intention  of  the  par- 
ties famishes  the  true  rule  of  construction.  In  the  case  of  McComba  v.  Becker, 
8  Hun,  343,  it  is  said:  "It  was  entirely  competent  for  the  defendant  and 
his  landlord  to  agree  that  the  hay  to  be  raised  on  the  demised  premises 
«hoQld  be  and  remain  the  property  of  the  defendant  until  the  rent  should  be 
paid,  and  the  conditions  of  the  case  be  satisfied  by  the  tenant.  Instead  of 
the  tenant's  mortgaging  the  crops  to  be  grown  as  security  for  the  rent,  he 
may  agree  that  the  crop  shall  be  the  landlord's  until  the  rent  is  paid.  In  the 
one  case,  the  agreement  is  that  the  crop  shall  be  the  landlord's  if  the  tenant 
loes  not  pay  the  rent;  in  the  other  case,  it  shall  be  the  tenant's  property 
antil  he  does  pay  it."  So  in  Andrew  v.  Newcomb,  32  N.  Y.  417,  it  is  held 
Ihat  the  owner  of  land  may  contract  for  its  cultivation  by  a  cropper,  and 
provide  that  the  property  in  the  crops  to  be  raised  shall  vest  in  himself. 
tJnder  such  a  contract,  the  crops  vest  in  the  owner  of  the  land  as  soon  as 
fchey  come  into  existence.  The  same  rule  is  maintained  in  Tanner  v.  Mills, 
i8  Id.  662;  Cinderman  v.  Smith,  41  Barb.  404;  Van  Heusen  v.  Radcliff,  17 
U.  Y.  580;  72  Am.  Dec.  480.  And  in  Van  Hoover  v.  Gary,  34  Barb.  9,  it  is 
wiid  that,  "taking  the  whole  contract  together,  it  was  evidently  the  design 
%hat  the  property  in  the  products  of  the  farm  should  be  in  the  plain fciflF,  and 
*ot  in  the  lessee,  until  the  payment  of  the  rent.  The  contract,  as  thus  in- 
terpreted, is  not  illegal  nor  unreasonable."  Still  it  has  been  held  that  where 
Vhe  lease  contains  an  agreement  that  the  landlord  shall  have  a  lien  on  the 
growing  crops  for  his  rent,  but  he  has  neither  filed  his  lease  nor  taken  pos- 
session, his  right  must  be  postponed  to  that  of  a  bona  fide  mortgagee  of  such 
crop:  Thomas  v.  Bacon,  34  Hun,  88.  So  under  the  lease  of  a  farm  with 
the  stock  on  it  for  one  year,  with  the  provision  that  the  stock  and  all  the 
products  of  the  farm  were  to  be  the  property  of  the  landlord  until  all  the 
obligations  of  the  tenant  under  the  contract  were  discharged,  and,  before 
they  were  discharged,  a  quantity  of  hay  cut  by  the  tenant,  and  stored  in  the 
barn  on  the  premises,  was  attached  as  the  property  of  the  tenant,  it  was 
held  that  the  property  in  the  hay  was  in  the  landlord,  and  that  his  posses- 
sion was  sufficient  to  maintain  trespass  for  the  taking:  Gristoold  v.  Cook,  46 
Conn.  198. 

Sometimes  the  reservation  of  rent  is  in  the  form  of  a  stipulation  in  the 
lease  that  the  lessor  shall  have  a  lien  for  his  rent  on  all  the  personal  property 
then  on  the  premises  as  well  as  on  the  crops,  and  then  the  lien  is  to  be  en- 
forced, in  case  of  non-payment,  in  the  same  manner  as  in  cases  of  chattel 
mortgages:  Van  Heusen  v.  Radcliff,  17  N.  Y.  580;  72  Am.  Dec.  480;  McLean 
v.  Klein,  3  Dill.  113;  Wisner  v.  Ocumpaugh,  71  N.  Y.  113.  It  has  been  held 
that  such  a  reservation  for  rent  must  be  reasonably  certain  in  its  terms,  and 
therefore  a  provision  in  a  lease  stipulating  that  the  landlord  shall  have  a  lien 
by  way  of  mortgage  upon  all  goods  or  other  personal  property  which  may  be 
put  upon  the  demised  premises  is  void  for  uncertainty,  since  it  does  not  iden- 
tify any  particular  property,  nor  furnish  data  from  which  it  can  be  known 
to  what  the  lien  really  applies:  Buskirk  v.  Cleaveland,  41  Barb.  610.  In  Mc- 
Caffrey v.  Woodin,  65  N.  Y.  459,  22  Am.  Rep.  644,  a  lease  of  a  farm  contained  a 
clause  giving  the  lessor  "alien,  as  security  for  the  payment  of  the  rent  afore- 
said, on  all  goods,  implements,  stock,  fixtures,  tools,  and  other  personal  prop- 
erty which  may  be  put  on  said  premises,  and  said  lien  to  be  enforced,  on  the 
non-payment  of  the  rent,"  by  taking  and  selling  as  in  case  of  a  chattel  mort- 
gage; and  in  an  action  for  the  conversion  of  hay  and  other  farm  produce,  and 
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the  stock  on  the  fann  taken  and  sold  by  an  agent  of  the  landlord,  after  de- 
fault in  the  payment  of  rent,  it  was  held  that  the  action  was  not  maintain- 
able; that  the  clause  was,  in  effect,  a  chattel  mortgage,  which,  as  against  the 
lessee,  so  far  as  it  attempted  to  create  a  lien  upon  property  not  in  existence 
or  not  then  acquired,  while  in  law  it  might  not  pass  title,  still  gave  the  land- 
lord a  right  to  seize  the  property,  and  by  such  seizure  the  title  passed,  and 
that  in  equity  it  transferred  the  beneficial  interest  without  the  intervention 
of  any  new  act,  which  attached  immediately  upon  the  coming  into  existence 
or  the  acquisition  of  the  property;  and  it  was  also  held  that  the  reservation, 
clause  covered  crops  subsequently  raised  upon  the  farm.  To  the  same  effect 
are  Metcal/e  r.  Fosdick,  23  Ohio  St.  114,  Dalton  v.  Landahn,  27  Mich.  529, 
and  Leland  r.  Collver,  34  Id.  424.  A  right  to  enforce  such  a  stipulation 
passes  to  the  grantee  of  the  lessor,  and  a  verbal  agreement  between  them 
that  the  rent  shall  be  paid  to  the  lessor  will  not  enable  him  to  enforce  th& 
stipulation:  Hansen  v.  Prince,  45  Id.  579.  That  the  assignee  of  the  landlord 
has  as  much  right  to  enforce  the  lien  as  if  it  were  held  by  the  landlord  is  held 
in  Benson  v.  Ootlheimer,  75  Ga.  642.  A  mortgage  clause  in  a  contract  of  lease 
cannot  operate  as  a  mortgage  before  the  crop  to  which  it  relates  is  in  poten- 
tial existence;  but  when  the  crop  is  grown,  the  lien  attaches,  and  binds  it 
effectually  from  that  time:  Butt  v.  Ellett,  19  Wall.  544;  and  such  lien  may  be 
enforced  against  the  mortgagor  and  those  holding  under  him  with  notice: 
Apperson  v.  Moore,  30  Ark.  56;  21  Am.  Rep.  170;  McCaffrey  v.  Woodin,  65 
N.  Y.  459;  22  Am.   Rep.  644. 

Where  land  is  leased  for  the  purpose  of  raising  a  crop  on  it,  the  landlord 
to  furnish  part  of  the  team,  provender,  and  supplies,  and  after  a  certain  part 
of  the  crop  had  been  reserved  for  rent,  and  certain  debts  due  the  landlord 
from  the  tenant  were  paid,  the  latter  was  to  have  what  remained,  it  was 
held  that  the  tenant  had  no  interest  in  the  crop,  and  could  not  sell  nor  mort- 
gage it:  Ponder  v.  Rhea,  32  Ark.  435. 

A  landlord  may,  in  his  lease  for  one  year,  provide  for  a  lien  on  the  crops 
raised  that  year,  to  attach  thereto  for  the  payment  of  the  rent  of  that  and 
the  preceding  year;  and  while  such  lien  is  good  as  between  the  parties  to  it, 
still  the  lien  for  the  preceding  year  is  not  good  as  against  a  purchaser  from 
the  tenant  without  notice:  Prettyman  v.  Unland,  77  111.  206. 
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Trcsts  jU»D  Trustees.  —  Where  a  trust  is  created  by  will  in  favor  of  the 
testator's  daughter,  and  her  children  then  or  thereafter  born,  the 
daughter  to  have  the  possession,  use,  profits,  enjoyment,  and  control 
of  the  property  during  her  life,  then  to  descend  equally  to  her  children 
and  grandchildren,  the  appointment  of  a  new  trustee  for  the  daughter 
alone,  upon  the  petition  of  herself  and  the  first  trustee,  but  without  the 
consent  of  the  remaindermen,  will  not  vest  in  the  trustee  so  appointed 
the  legal  title  to  the  estate,  so  that  he  can  convey  it  in  fee  without  the 
consent  of  the  remaindermen.  He  has  only  a  legal  estate  proportional 
with  the  daughter's  estate  for  life,  and  the  first  trustee  is  still  clothed 
with  his  executory  trust  for  th«  remaindermen. 
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Tbusts  and  Trctstem  —  STATirrE  OP  Limitations.  —  Where,  nnder  a  trust 
for  life,  with  remainder  over,  the  trustee  has  the  legal  title  to  the  estate, 
commensurate  only  with  the  life  estate  of  the  beneficiary,  the  trustee 
and  such  beneficiary  cannot  convey  the  estate  in  fee  without  the  consent 
of  the  remaindermen,  and  if  such  conveyance  is  attempted,  the  statute 
of  limitations  will  not  begin  to  run  against  the  remaindermen  until  the 
death  of  the  tenant  for  life. 

Dessau  and  Bartlett,  and  McNeill  and  Levy,  for  the  plaintiflFs. 
W.  M.  &  M.  P.  Reese,  for  the  defendant. 

Bleckley,  C.  J.  The  will  of  Gazaway  Davis  (who  died  in 
1845),  reciting  that  the  testator  was  desirous  to  place  his 
daughter,  Mary  Ann  Lamar,  wife  of  Henry  G.  Lamar,  and 
the  children  she  then  had  and  might  thereafter  have,  free 
from  the  burden  of  want,  by  securing  to  her  and  them  prop* 
erty,  both  real  and  personal,  constituted  Gazaway  D.  Lamaf 
trustee  for  her  and  her  children,  "  as  herein  provided."  It 
then  proceeded  to  give  and  devise  to  Gazaway  D.  Lamar 
slaves,  live-stock,  household  and  kitchen  furniture,  farming 
utensils,  corn,  wheat,  and  other  personalty,  and  the  plantation 
in  Columbia  County,  now  in  dispute,  together  with  other  real 
estate,  this  clause  of  the  will  concluding  as  follows:  "To  have 
and  to  hold  the  aforesaid  property  as  trustee  for  my  aforesaid 
daughter,  Mary  Ann  Lamar,  and  the  children  she  now  has  or 
may  hereafter  have,  for  and  during  her  natural  life,  the  same, 
together  with  the  increase  and  profits,  to  remain  in  her  posses- 
sion, use,  occupation,  enjoyment,  and  control  while  living,  and 
after  her  death,  the  same  to  be  equally  divided,  share  and 
share  alike,  between  her  surviving  children  and  her  grand- 
child or  children.  Should  any  of  her  children  have  departed 
this  life  leaving  a  child  or  children,  in  such  event  said  grand- 
child or  children  is  or  are  to  receive  the  respective  portions 
which  his,  her,  or  their  father  or  mother  would  have  received 
were  said  father  or  mother  still  living;  to  have  and  to  hold  the 
same  to  them  and  their  heirs  forever." 

The  will  bore  date  in  1843.  How  many  children  Mrs.  La- 
mar had  at  that  time,  or  at  the  death  of  her  father,  does  not 
appear.  She  died  in  May,  1882,  leaving  surviving  her  six 
children,  nine  having  previously  died,  one  of  whom  left  a  child. 
This  action  of  ejectment  was  brought  February  3,  1885,  by 
John  Doe  upon  the  demise  of  four  of  the  surviving  children, 
the  grandchild  left  by  a  deceased  son,  and  seven  other  grand- 
children, the  children  of  a  daughter  who  died  subsequently  to 
the  death  of  Mrs.  Lamar;  the  defendants  being  Richard  Roe 
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as  casual  ejector,  and  B.  E.  Pearre  as  tenant  in  possession. 
The  premises  sought  to  be  recovered  are  the  plantation  in 
Columbia  County  devised  by  the  will. 

The  defendant  claimed  title  both  by  conveyance  and  by  pre- 
scription. His  muniments  of  title  consisted  of  the  following 
documents:  — 

1.  A  petition  to  Hon.  Henry  G.  Lamar,  judge  of  the  superior 
court  of  tlie  Macon  circuit,  exercising  jurisdiction  in  chancery. 
It  was  signed  by  Mary  Ann  Lamar  and  Gazaway  D.  Lamar, 
and  purports  on  its  face  to  be  the  joint  petition  of  her  and  of 
him  as  her  trustee.  It  represented  that  he  was  appointed  her 
trustee  by  the  last  will  and  testament  of  Gazaway  Davis,  as 
well  as  by  an  order  of  the  superior  court  of  Bibb  County,  to 
both  of  which  it  asked  leave  to  refer  without  setting  them 
forth.  It  represented  that  he  had  up  to  that  time  faithfully 
performed  the  duties  of  said  trusteeship,  that  he  had  removed 
out  of  the  county  of  Bibb,  and  could  not  therefore  continue  to 
perform  such  duties  without  great  inconvenience  to  himself  as 
well  as  to  the  cestuis  que  trust,  that  he  held  lands  in  common 
with  her,  and  wished  to  convey  a  more  perfect  title  to  her  by 
way  of  trusteeship  than  she  then  had.  For  these  reasons  it 
prayed  for  an  order  changing  the  trusteeship  held  by  him,  and 
for  the  appointment  of  John  Lamar,  or  some  other  fit  and 
proper  person,  as  trustee  for  her,  and  in  lieu  and  instead  of 
Gazaway  D,,  and  that  the  latter  be  discharged  from  any  fur- 
ther duty  connected  with  said  trusteeship.  The  petition  is 
without  date,  and  annexed  to  it  is  a  certificate  signed  by 
John  Lamar,  that  he  was  willing  to  receive  the  appointment 
of  the  trusteeship  referred  to  in  the  petition,  and  would  accept 
and  faithfully  perform  the  duties  thereof  if  appointed.  Then 
comes  an  order  in  chambers,  dated  July  12,  1858,  signed  by 
Henry  G.  Lamar,  judge  of  the  superior  court  of  the  Macon  cir- 
cuit, reciting  that  upon  the  petition  of  Mary  Ann  Lamar  and 
Gazaway  D.  Lamar,  her  trustee,  it  appearing  that  Gazaway  D. 
having  been  appointed  the  trustee  by  the  last  will  and  testa- 
ment of  Gazaway  Davis,  as  well  as  by  an  order  from  this 
court,  and  that  it  is  for  the  best  interest  of  the  estate  held  by 
him  in  trust  for  her  that  said  trusteeship  should  be  changed, 
and  some  other  fit  and  proper  person  appointed  instead  of  him, 
and  it  appearing  from  the  certificate  of  John  Lamar  that  he  is 
willing  to  accept  the  appointment,  and  ordering  that  Gaza- 
way D.  Lamar  be  discharged  from  the  duties  of  said  trustee- 
ihip,  and  that  John  Lamar  be  appointed  the  trustee  for  her  in 
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his  stead,  and  that  this  order  be  entered  on  the  minutes  of 
Bibb  superior  court. 

2.  A  petition  signed  "  John  Lamar,  trustee  for  Mary  Ann 
Lamar,"  addressed  the  same  as  the  preceding  petition,  and  on 
its  face  purporting  to  be  the  petition  of  John  Lamar,  trustee 
for  Mary  Ann  Lamar,  and  representing  that  on  the  12th  of 
July,  1858,  he  was  appointed  trustee  for  her  in  lieu  and  in- 
stead of  Gazaway  D.  Lamar,  who  had  been  appointed  to  said 
trusteeship  by  the  last  will  and  testament  of  Gazaway  Davis, 
and  who  resigned  said  trusteeship  on  the  day  aforesaid;  that 
John  Lamar  now  holds,  as  trustee  aforesaid,  a  large  tract  of 
land  in  the  county  of  Columbia,  besides  lands  in  the  county  of 
Baker,  and  a  number  of  negroes;  that  by  reason  of  the  unpro- 
ductiveness of  the  Columbia  land,  and  the  superior  advantages 
and  convenience  of  the  Baker  land,  both  to  the  trustee  and  the 
cestui  que  trust,  it  would  be  greatly  to  the  benefit  and  interest 
of  the  trust  estate  that  the  Columbia  land  should  be  sold,  and 
the  negroes  thereon  removed  to  the  county  of  Baker;  that  the 
trust  estate  is  encumbered  with  a  debt,  to  discharge  which  it 
will  become  necessary  to  sell  some  portion  of  said  estate. 
Therefore  he  prays  an  order  allowing  him  to  sell  said  lands  in 
Columbia  County,  and  after  discharging  the  debt  with  the 
proceeds,  that  he  may  invest  the  balance  in  such  property  as 
to  him  may  seem  best  for  the  interest  of  said  trust  estate. 
This  was  followed  by  a  certificate  signed  by  Mrs.  Lamar,  in 
which  she  declares  that  she  joins  in  the  petition,  and  is  will- 
ing that  the  prayer  of  the  petitioner  should  be  granted.  Next 
comes  an  order  headed  "  Bibb  superior  court,  November  term, 
1858,"  dated  at  the  bottom,  20th  November,  1858,  and  signed 
oSicially  by  Judge  Lamar.  The  order  is  in  these  terms:  "It 
appearing  to  the  court  by  the  petition  of  John  Lamar  that  he 
is  trustee  for  Mary  Ann  Lamar,  and  that  he  now  holds,  as 
trustee  aforesaid,  two  large  tracts  of  land,  one  in  the  county  of 
Columbia,  and  the  other  in  the  county  of  Baker,  in  the  state 
of  Georgia,  and  a  number  of  negroes,  and  that  it  is  greatly  to 
the  interest  of  said  trust  estate  that  said  land  in  said  county 
of  Columbia  and  state  of  Georgia  be  sold,  it  is  therefore  or- 
dered by  the  court  that  said  John  Lamar  is  hereby  authorized 
and  allowed  to  sell  the  said  land  in  the  county  of  Columbia, 
and  that  out  of  the  proceeds  thereof,  after  paying  the  debt 
alluded  to  in  his  petition,  he  purchase  such  other  property  as 
to  him  may  seem  best  for  the  interest  of  said  trust  estate.  It 
is  further  ordered  that  this  order  be  placed  on  the  minutes  of 
Bibb  superior  court." 
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3.  A  deed  from  John  Lamar,  trustee  for  Mary  Ann  Lamar,, 
to  the  defendant,  B.  E.  Pearre,  dated  December  9,  1858,  and 
conveying  the  premises  in  fee-simple,  with  warranty  of  title, 
the  consideration  paid  being  $15,450.  There  was  evidence  at 
the  trial  indicating  that  the  defendant  entered  under  this  deed, 
claiming  the  land  as  his  own,  made  improvements  costing 
many  thousand  dollars,  and  has  continued  to  hold  and  claim 
adversely  ever  since.  As  to  the  character,  continuity,  and 
length  of  his  possession,  there  was  no  dispute. 

Both  trustees  died  before  the  action  was  brought.  John 
died  in  the  lifetime  of  his  mother;  Gazaway  D.  after  her 
death.  Neither  of  them  left  issue.  The  presiding  judge,  to 
whom  was  referred  the  case  as  a  whole,  —  the  facts  as  well  as 
the  law,  —  construed  the  will  of  Gazaway  Davis  as  conveying 
the  legal  title  in  fee  to  the  trustee,  and  held  that  a  good  pre- 
scriptive title  was  shown  in  the  defendant;  and  judgment  for 
the  defendant  was  rendered  accordingly. 

After  protracted  and  laborious  study  of  the  case,  we  have 
arrived  at  the  conclusion  that  the  nice  and  doubtful  question 
as  to  whether  Gazaway  D.  Lamar,  the  original  trustee,  took 
the  legal  estate  in  fee  or  only  an  estate  for  and  during  the  life 
of  his  mother,  Mrs.  Lamar,  need  not  be  decided. 

1.  Whether  the  court  below  was  right  or  wrong  in  holding 
that  the  legal  fee  passed  by  the  will  to  the  first  trustee,  we  are 
confident  that  it  never  passed  to  the  second,  the  one  to  whom 
leave  to  sell  was  granted,  and  who  executed  the  deed  to  the 
defendant.  John  Lamar  was  appointed  by  the  order  of  July 
12,  1858,  trustee  for  Mrs.  Lamar  only.  There  is  no  hint  or 
intimation  in  either  of  the  petitions  in  either  of  the  or- 
ders, or  in  the  deed,  that  he  was  or  was  to  be  trustee 
for  the  children,  or  that  he  acted  or  was  to  act  in  that 
capacity.  Although  Judge  Lamar  was  the  father  of  both 
trustees,  as  well  as  the  husband  of  the  cestui  que  trust  for 
life,  he  was  perfectly  competent,  with  the  consent  (Code, 
sec.  205)  of  these  three  persons,  all  of  whom  did  consent,  to 
substitute,  by  an  order  at  chambers,  one  of  the  sons  for  the 
other  as  trustee  for  Mrs.  Lamar;  but  without  the  additional 
consent  of  all  the  other  beneficiaries  of  the  trust,  given  by 
themselves  if  competent  to  consent,  or  by  some  proper  repre- 
sentative if  they  were  not  competent,  he  could  not  lawfully 
remove  one  trustee  and  appoint  another  as  to  the  estate  in 
remainder:  Acts  of  1853-54,  p.  59.  Judged  by  its  own  terms, 
and  restricted  to  what  these  terms  express,  the  order  in  ques- 
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tion  was  perfectly  valid.  To  hold  it  free  from  legal  infirmity, 
it  is  requisite  either  to  construe  the  trust  as  limited  by  the  will 
in  duration  to  the  life  of  Mrs.  Lamar,  or  if  that  cannot  be 
done,  to  adhere  to  the  terras  of  the  order.  Where  two  con- 
structions are  open  to  our  choice,  it  is  our  duty,  in  favor  of 
jurisdiction  to  pass  the  order  and  the  proper  exercise  of  the 
same,  to  adopt  that  construction  which  treats  the  order  as 
completely  legal,  rather  than  that  which  would  hold  it  par- 
tially illegal,  and  to  that  extent  void  or  voidable.  Were  it 
conceded  that  the  trustee  himself  could  represent  the  remain- 
dermen in  procuring  an  order  of  sale,  that  concession  would 
not  involve  the  recognition  of  any  power  on  his  part  to  repre- 
sent them  in  obtaining  an  order  for  his  own  abdication  of  the 
trust,  and  to  have  a  successor  appointed.  The  act  of  1854 
provided  for  removal  and  appointment  at  chambers  only  in 
cases  in  which  all  parties  in  interest  were  represented  and 
consenting.  There  can  be  no  doubt  that  the  terms  "  parties 
in  interest "  include  living  persons  named  as  objects  of  the 
testator's  bounty,  though  described  as  a  class,  and  though  the 
rights  of  individuals  of  the  class  might  be  only  contingent. 

The  record  does  not  disclose  how  many  of  the  children  of 
Mrs.  Lamar  (in  addition  to  the  two  trustees)  had  attained  to 
years  of  discretion  at  the  time  the  order  was  granted;  but  it 
is  certain  that  one  of  them  at  least  (the  plaintifiF,  Mrs.  Thorn- 
ton) had  so  done,  for  it  appears  that  she  was  married  in  the 
year  1849.  Had  the  proceeding  been  under  the  act  of  1854, 
as  modified  by  the  code,  section  2320,  her  consent  would  have 
been  essential;  but  as  the  law  stood  when  this  transaction 
took  place,  not  only  she,  but  all  who  had  an  interest,  whether 
adults  or  minors,  had  to  be  represented  and  consenting.  There 
is  nothing  to  suggest  that  any  one  represented  the  remainder- 
men unless  the  trustee  did  it;  and  surely  there  is  no  need  for 
argument  to  show  that  a  trustee,  when  in  the  act  of  surren- 
dering his  office  to  another,  represents  nobody  but  himself. 
Suppose  he  were  called  to  account  by  the  remaindermen  for 
some  omission  of  duty  as  their  trustee,  occurring  after  this 
ex  parte  discharge,  could  he  defend  by  setting  up  that  dis- 
charge as  terminating  his  trust  relation  to  them?  Certainly 
not.  If  he  ever  was  their  trustee,  with  any  active  duty  to  per- 
form in  their  behalf,  he  was  none  the  less  so  after  than  before 
he  resigned  as  trustee  for  Mrs.  Lamar. 

To  hold,  therefore,  that  Judge  Lamar  intended  the  trust 
devolving  on  the  new  trustee  to  be  broader  than  the  order 
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expresses  would  be  to  impute  to  bim  tbe  official  oversigbt  of 
granting  at  cbambers  the  prayer  of  an  ex  parte  petition  with- 
out baying  all  tbe  parties  at  interest  represented.  Ratber 
tban  make  this  imputation,  we  think  it  preferable,  and  much 
more  safe,  to  confine  the  order  as  be  himself  confined  it,  and 
bold  that  the  appointment  of  John  Lamar  was  as  trustee  for 
Mrs.  Lamar,  and  her  only,  leaving  any  trust  title  there  may 
have  been  originally  in  Gazaway  D.  in  behalf  of  children  and 
grandchildren  to  abide  in  him  after  tbe  order  as  before.  Sup- 
posing the  trust  of  the  will  to  have  included  both  the  life 
estate  and  the  remainder,  it  would  have  been  competent  for 
the  testator  to  constitute,  by  the  will,  one  trustee  to  take  the 
former  estate,  and  another  the  latter  estate.  Judge  Lamar, 
as  chancellor,  representing  the  testator,  made  this  severance; 
and  after  the  severance  was  thus  made,  the  two  trustees  occu- 
pied the  position  they  would  have  occupied  from  the  begin- 
ning had  the  testator  done  as  we  have  suggested.  It  will  be 
noticed  that,  as  trustee  for  the  children,  Gazaway  D.  Lamar 
had  no  power  of  possession  or  management  during  the  life- 
time of  Mrs.  Lamar,  the  will  declaring  that  the  property, 
"together  with  the  increase  and  profits,"  was  "to  remain  in 
her  possession,  use,  occupation,  enjoyment,  and  control  while 
living."  If  he  had  anything  whatever  to  do  in  behalf  of  the 
children,  it  was  not  until  after  her  death,  and  then  only  to 
cause  to  be  made  a  division  in  terms  of  the  will.  It  is  not 
quite  certain  that  even  this  much  devolved  upon  him.  As 
the  use,  enjoyment,  and  profits  were  all  given  to  Mrs.  Lamar 
whilst  she  lived,  the  children  had  no  share  in  them,  except 
what  she  chose  to  allow.  For  any  participation  in  these,  the 
testator  made  the  children  dependent  upon  her  bounty.  He 
gave  her  the  means  to  provide  for  them  during  her  life,  in- 
stead of  directly  making  the  provision  himself. 

2.  If  what  we  have  said  be  sound,  it  is  certain  that  the  de- 
fendant acquired  no  title  to  the  property  by  the  deed  (al- 
though it  purports  to  convey  in  fee-simple)  of  John  Lamar, 
as  trustee  of  Mary  Ann  Lamar,  for  a  longer  period  than  the 
duration  of  her  life.  Being  her  trustee  alone,  and  her  inter- 
est being  limited  to  a  life  estate,  he  never  had  or  acquired 
any  larger  interest,  so  as  to  transmit  the  same.  Furthermore, 
when  the  order  of  sale  was  obtained,  the  remaindermen  were 
not  parties  to  the  proceeding,  nor  before  the  court,  either  by 
themselves  or  their  trustee,  John  Lamar  not  being  trustee  for 
them. 


March,  1889.]  Lamar  v.  Pearre.  176 

3.  With  reference  to  prescription,  the  case  is  equally  clear. 
Mrs.  Lamar  and  her  trustee  could  without,  and  certainly  with, 
the  order  granted  by  Judge  Lamar  in  November,  1858,  sell 
and  convey  the  property  during  her  life.  As  by  the  terms  of 
the  will  she  was  entitled  to  the  possession,  use,  occupation,  en- 
joyment, and  control  of  it,  she  and  her  trustee,  the  chancellor 
concurring,  could  undoubtedly  substitute  a  purchaser  in  these 
same  rights.  And  as  in  Georgia  no  forfeiture  attends  a  con- 
veyance by  a  tenant  for  life  of  a  larger  estate  than  he  owns, 
there  could  have  been  no  entry  during  the  lifetime  of  Mrs.  La- 
mar upon  the  purchaser,  either  by  the  remaindermen  or  by 
Gazaway  D.  Lamar  as  their  trustee.  Had  he  or  they  brought 
an  action  against  this  defendant  to  recover  the  possession  of 
this  property  pending  the  life  of  Mrs.  Lamar,  there  is  no  possi- 
ble doubt  that  the  action  must  have  failed.  Mr.  Pearre  could 
have  defended  the  same  as  effectually  as  Mrs.  Lamar  could 
have  defended  a  like  action  against  her,  had  there  been  no 
sale  and  she  had  remained  personally  in  possession.  Statutory 
prescription  proceeds  upon  the  assumption  that  there  is  laches 
in  not  suing;  but  here  there  was  no  laches  on  the  part  of  any 
one  during  the  lifetime  of  Mrs.  Lamar,  for  any  suit  that  could 
have  been  brought  by  any  person  whatsoever  must  have  been 
utterly  fruitless.  It  cannot  be  a  sound  theory  of  law  to  treat 
the  statutory  prescription  as  running  in  favor  of  a  possession 
which,  for  the  time  being,  was  secure  against  any  action  that 
could  possibly  have  been  brought;  and  such  was  the  possession 
of  Mr.  Pearre  up  to  the  time  of  Mrs.  Lamar's  death.  And 
this  suit  was  brought  in  due  time  thereafter. 

We  confine  our  discussion  and  decision  to  matters  which 
must  have  been  considered  by  the  court  below  in  reaching  the 
conclusion  that  the  defendant  had  a  good  title  by  prescription. 
Other  matters  discussed  in  the  brief  of  counsel,  but  which  the 
court  below,  under  its  ruling  on  prescription,  had  no  occasion 
to  adjudicate,  we  leave  to  be  dealt  with  upon  a  new  trial.  It 
is  best  that  these  elements  be  canvassed  over,  with  a  clear 
understanding  that  the  pressure  of  the  case,  as  to  the  ultimate 
result,  is  upon  them,  with  no  complication  with  the  element  of 
prescription. 

There  ought  to  be  another  trial,  and  it  is  so  ordered.  Judg- 
ment reversed.  

Statute  of  Limitations  —  Remaindermen. — The  statute  of  limitationa 
does  not  begin  to  run  against  remaindermen  or  reversioners  until  the  death 
of  the  tenant  of  the  supporting  estate:  See  nota  to  Alien  v.  De  Oroodt,  post, 
p.  628. 
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Masteb  aks  Sbktaitt  —  TxBiciMATioiT  Of  Ehplotmkvt  bt  Diath.  —  I7n<- 
der  a  eontniot  for  the  rendition  of  personal  services  to  a  partnership  in 
its  current  business,  where  nothing  is  expressed  to  the  contrary,  both 
parties  should  be  regarded  as  having  by  implication  intended  a  condition 
dependent,  on  the  one  hand,  upon  the  life  of  the  employee,  on  the  other, 
upon  the  life  of  the  partnership,  provided  the  death  in  either  case  ia  not 
voluntary. 

Master  and  Servant  —  Tebmination  of  Employmbnt  by  Act  or  God.  — 
Where  a  contract  for  personal  yearly  services  to  a  partnership  becomes 
impossible  of  performance  by  reason  of  the  death  of  one  of  the  partners, 
which  works  a  dissolution  of  the  partnership,  the  servant  has  no  right  to 
recover  upon  the  same  against  the  surviving  partner  for  services  never 
actually  rendered. 

Thomas  W.  Orimes,  and  Peahody,  Brannorif  and  Hatcher^  for 
the  plaintiff. 

McNeill  and  Levy,  for  the  defendant. 

Bleckley,  C.  J.  The  hiring  was  by  the  partnership,  for 
the  term  of  one  year  from  September  1,  1886,  at  fifty  dollars 
per  month  besides  board.  One  of  the  two  partners  of  which 
the  firm  consisted  died  in  November,  and  the  survivor  dis- 
charged the  plaintifif  on  the  1st  of  January.  The  plaintiff 
could  obtain  no  other  employment  until  the  following  July; 
and  after  the  year  expired  for  which  he  was  hired  by  the  part- 
nership, he  brought  this  action,  claiming  the  agreed  compen- 
sation from  the  1st  of  January,  the  time  of  his  discharge,  up 
to  the  date  in  July,  when  he  procured  other  employment, 
and  his  expenses  for  board  during  the  same  period. 

As  there  is  no  trace  in  the  evidence  that  the  partnership 
was,  by  the  terms  of  its  creation,  to  subsist  or  continue  after 
the  death  of  one  of  its  members,  such  death  wrought  a  disso- 
lution, and  forever  terminated  the  partnership:  Code,  sees. 
1892,  1894.  One  of  the  parties,  therefore,  to  the  contract  of 
hiring  became  extinct  by  the  act  of  God. 

The  code  declares  (sec.  2871)  that  if  performance  is  impos- 
sible, and  becomes  so  by  the  act  of  God,  such  impossibility  is 
itself  equivalent  to  performance.  There  being  no  one  after 
the  partnership  went  out  of  existence  to  receive  the  personal 
services  which  the  plaintiff  had  contracted  to  render  as  in- 
spector of  farms  and  collector  for  the  partnership,  the  further 
execution  of  the  contract  was  as  much  impossible  as  if  the 
plaintiiT  himself  had  died  before  or  after  a  dissolution  of  the 
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firm  had  taken  place.  The  survivor  transacted  no  new  busi- 
ness on  the  partnership  account,  but  confined  operations  to 
closing  up  the  firm  affairs.  The  classification  of  every  con- 
tract must  depend  upon  a  rational  interpretation  of  the  inten- 
tion of  the  parties:  Code,  sec.  2721.  From  the  very  nature 
of  a  contract  for  the  rendition  of  personal  services  to  a  part- 
nership in  its  current  business,  where  nothing  is  expressed  to 
the  contrary,  both  parties  should  be  regarded  as  having  by 
implication  intended  a  condition  dependent,  on  the  one  hand, 
upon  the  life  of  the  employee,  and  on  the  other,  upon  the  life 
of  the  partnership,  provided  the  death  in  either  case  was  not 
voluntary.  To  this  effect  is  the  text  of  Wood  on  Master  and 
Servant,  section  163:  "Where  a  servant  is  employed  by  a  firm, 
a  dissolution  of  the  firm  dissolves  the  contract,  so  that  a  servant 
is  absolved  therefrom,  but  if  the  dissolution  results  from  the 
act  of  the  parties,  they  are  liable  to  the  servant  for  his  loss 
therefrom,  but  if  the  dissolution  results  from  the  death  of  a 
member  of  the  firm,  the  dissolution  resulting  by  operation  of 
law,  and  not  from  the  act  of  the  parties,  no  action  for  dam- 
ages will  lie So  if  a  firm  consists  of  two  or  more  per- 

«ons,  and  one  or  more  of  them  dies,  but  the  firm  is  not  thereby 
dissolved,  the  contract  still  subsists,  because  one  or  more  of 
his  partners  is  still  in  the  firm;  and  this  is  so  even  though 
other  persons  are  taken  into  the  firm.  The  test  is,  whether 
the  firm  is  dissolved.  So  long  as  it  exists,  the  contract  is  in 
force,  but  when  it  is  dissolved,  the  contract  is  dissolved  with 
it,  and  the  question  as  to  whether  damages  can  be  recovered 
therefor  will  depend  upon  the  question  whether  the  dissolu- 
tion resulted  from  the  act  of  God,  the  operation  of  law,  or  the 
act  of  the  parties." 

Mr.  Wood's  reference  is  to  two  Scotch  cases  which  we  have 
not  seen,  but  the  rule  he  deduces  from  them  is  so  reasonable 
that  we  feel  warranted  in  accepting  it  as  law:  See  also  Tasker 
V.  Shepherd,  6  Hurl.  &  N.  575. 

As  to  death  of  a  person  not  a  partner,  but  a  sole  employer, 
see  Yerringlon  v.  Greene,  7  R.  I.  589;  84  Am.  Dec.  578;  Wood 
on  Master  and  Servant,  sees,  95,  158. 

The  case  of  Fereira  v.  Sayres,  5  Watts  &  S.  210,  40  Am. 
Dec.  496,  is  apparently  in  conflict  with  the  text  of  Wood  as 
above  quoted;  but  we  are  satisfied  to  abide  by  the  rule  laid 
down  in  Wood,  though  it  be  at  the  expense  of  differing  with 
the  learned  court  of  Pennsylvania  by  whom  the  last-named 
case  was  decided.     The  contract  upon  which  the  plaintiff's 
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Buit  was  founded  having  become  impossible  of  performance 
by  reason  of  death,  he  had  no  right  to  recover  upon  the  same 
against  the  surviving  partner  for  services  never  actually 
rendered,  and  there  was  no  error  in  granting  a  nonsuit.  Of 
course  the  claim  for  board  was  on  the  same  footing  as  that  for 
wages. 
Judgment  a£&rmed.  

MiisTEB  AND  Servant  —  Txrhihation  ov  thk  Rklation  bt  Dbath.  — 
Dusolution  of  a  partnership  by  the  death  of  a  partner  terminates  the  firm's 
liability  to  a  servant  hired  by  such  firm  prior  to  the  death  of  the  partner: 
Lawson's  Rights  and  Remedies,  sec.  283;  contra,  Fertira  ▼.  8ayre$,  5  Watts 
k.  S.  210;  40  Am.  Deo.  496,  and  note. 

Fbincipal  and  Aobnt.  —  As  to  the  effect  of  the  death  of  the  principal 
npon  the  relation  between  the  parties,  and  npon  the  acts  of  the  agent  subse* 
qnent  to  such  death:  Extended  note  to  Caasiday  v.  McKenzie,  39  Am.  Deo. 
81-91;  Cleveland  v.  Williams,  29  Tex.  204;  94  Am.  Dec.  274;  Lehigh  etc  Co, 
y.  Afohr,  83  Pa.  St.  228;  24  Am.  Rep.  161. 
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BsTATis  ot  Dbcbdents  —  JURISDICTION.  —  Equity  has  concurrent  jurisdic- 
tion with  courts  of  ordinary  for  the  purpose  of  distributing  estates;  and 
where  the  court  of  ordinary  would  have  had  jurisdiction  to  pass  an  order 
for  the  sale  of  a  portion  of  the  property  to  pay  off  an  indebtedness  against 
an  estate,  a  court  of  equity  has  the  same  power. 

Collateral  Attack  on  Judgment.  —  Presumption  is,  that  upon  applica- 
tion to  a  chancellor  in  a  matter  over  which  he  has  jurisdiction,  he  will 
make  a  proper  investigation  as  to  the  truth  of  the  allegations  contained 
therein;  and  unless  the  record  shows  the  contrary,  his  judgment  is  valid, 
and  not  subject  to  collateral  attack. 

fisTATES  OF  Decedents  —  Infants  Bound  by  Decree.  — Where,  upon  appli- 
cation before  a  chancellor  to  sell  the  contingent  remainders  of  minor  heirs 
to  pay  debts  due  by  the  estate,  such  minors  are  represented  by  their 
next  friend,  who  joined  in  the  petition  of  sale,  the  chancellor  has  juris* 
diction  of  their  persons  and  property;  they  are  his  wards  in  chancery, 
and  bound  by  his  decree. 

Pleading  and  Practice.  —  Failure  to  File  Petition  to  sell  real  estate  to 
pay  debts  against  an  estate,  in  which  all  of  the  parties  interested  join, 
more  than  thirty  days  before  the  term  commenced,  as  required  by  statute, 
is  at  most  a  mere  irregularity,  which  does  not  avoid  the  decree,  when, 
in  fact,  an  ex  parte  petition  need  not  be  filed  any  number  of  days  before 
court  convenes. 

Judgments  —  Evert  Doubt  should  be  Resolved  in  Favor  of  the  validity 
of  a  judgment,  where  the  rights  of  bona  fide  purchasers  are  involved. 

George  A,  Mercer^  and  Chisholm  and  Erwin,  for  the  plaintiff 
in  error. 
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R.  R.  Richards,  Lester  and  Ravenel,  J.  E.  Wooten,  and  U.  H, 
McLawSj  contra. 

Simmons,  J.  1.  The  real  and  important  question  in  this  case 
is,  whether  the  court  had  jurisdiction  to  pass  the  order  of  May 
13,  1872,  authorizing  the  executrix  to  sell  the  land  in  contro- 
versy. We  think  that  it  had.  The  executrix  of  this  estate^ 
together  with  her  sons  in  their  own  right,  and  her  son's  chil- 
dren by  next  friend,  filed  their  petition  to  the  chancellor, 
wherein  they  alleged  that  certain  debts  were  owed  on  account 
of  the  estate.  It  is  true  that  in  the  schedule  of  such  debts, 
annexed  to  the  petition,  they  showed  that  the  larger  portion 
thereof  consisted  of  drafts  drawn,  sometimes  by  the  son  upon 
the  executrix  and  accepted  by  her,  sometimes  by  the  other  son 
and  accepted  by  his  brother,  and  sometimes  by  the  executrix 
and  accepted  by  the  son;  but  besides  these  drafts  were  certain 
accounts  for  improvements  upon  the  estate.  At  any  rate,  the 
petition  alleged  that  the  estate  owed  debts,  and  that  it  was 
necessary  to  sell  a  part  of  the  estate  for  the  purpose  of  paying 
them. 

If  this  petition  had  been  addressed  to  the  ordinary  of  the 
county,  no  one  would  doubt  that  he  would  have  had  jurisdic- 
tion to  hear  and  determine  the  facts  alleged  therein;  and  if 
proper  proof  had  been  made  before  him,  he  could  have  passed 
an  order  authorizing  the  executrix  to  sell  a  sufficient  portion 
of  the  property  to  discharge  the  debts  due  by  the  estate.  If, 
therefore,  the  ordinary  would  have  had  jurisdiction  to  hear 
and  determine  the  facts  set  out  in  the  petition,  the  chancellor 
in  this  case  also  had  jurisdiction;  for  it  is  well  settled  by  the 
adjudications  in  this  state,  that  a  court  of  equity  has  concur- 
rent jurisdiction  for  the  purpose  of  distributing  estates:  Dear^ 
V.  Central  Cotton-Press  Co.,  64  Ga.  670. 

The  jurisdiction  of  all  courts  depends  upon  the  allegations 
in  the  pleadings.  Counsel  for  the  defendants  in  error  con- 
tended that  these  pleadings,  upon  their  face,  show  the  want  of 
jurisdiction,  because  the  allegations  show  that  the  debts  were 
debts  of  the  life  tenants  Instead  of  debts  of  the  estate.  That 
may  be  true  as  to  the  larger  portion  of  the  indebtedness,  but  it 
does  not  follow  that  because  the  life  tenants  were  bound  on 
the  notes  and  drafts  they  were  not  originally  the  debts  of  the 
estate.  In  the  case  of  Dean  v.  Central  Cotton-Press  Co.,  supra, 
it  appeared  that  the  executor  had  borrowed  money  to  pay  ofiT 
the  mortgage.  Besides,  as  we  have  seen,  a  portion  of  this  in- 
debtedness seemed  to  be  for  repairs  made  by  a  contractor  upon 
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the  property  of  the  estate;  and  on  the  trial  of  this  case,  the 
jurj  found  that  a  part  of  the  debt  was  against  the  estate.  If 
any  part  of  the  indebtedness  alleged  in  the  petition  was  due 
by  the  estate,  the  ordinary  would  have  had  jurisdiction  to  pass 
an  order  for  the  sale  of  a  portion  of  the  property  to  pay  oflf  that 
indebtedness,  and  a  court  of  equity,  having  concurrent  juris- 
diction, as  above  shown,  would  have  the  like  power. 

The  law  presumes  that  when  an  application  of  this  sort  is 
made  to  the  chancellor,  he  will  make  a  proper  investigation 
as  to  the  truth  of  the  allegations  contained  therein.  It  does 
not  appear  from  the  record  that  such  an  investigation  was  not 
made  by  the  chancellor  in  this  case;  and  it  may  be  that  he 
heard  testimony  on  the  subject,  and  ascertained,  as  the  jury 
subsequently  did,  that  at  least  a  portion  of  this  indebtedness 
was  due  by  the  estate.  If  he  did,  and  had  the  proper  parties 
before  him,  the  judgment  is  not  void,  and  cannot  be  attacked 
collaterally:  Code,  sec.  3593. 

2.  Did  he  have  the  proper  parties  before  him?  It  is  not 
disputed  that  the  executrix  and  the  two  sons  were  properly 
before  him,  because  all  three  united  in  the  application.  The 
contention  is,  however,  that  these  plaintiflfs  (the  defendants  in 
error  here)  were  minors  at  that  time,  and  were  not  bound  by 
the  decree,  because  the  court  had  no  jurisdiction  over  them. 
We  do  not  agree  with  this  view  of  the  case.  The  record  shows 
that  these  minors  were  represented  by  their  next  friend,  who 
joined  in  the  petition  for  the  sale  of  this  property.  The  object 
of  the  decree  was  to  pass  to  the  purchaser  their  remainder 
interest  in  the  property  sought  to  be  sold.  It  is  true  that  the 
remainder  at  that  time  was  a  contingent  one  as  to  them,  and 
it  ii  further  true  that  some  courts  and  text-writers  declare  a 
contingent  remainder  not  an  estate,  but  only  a  chance  to  have 
one;  but  whatever  diflferences  may  have  heretofore  existed  be- 
tween courts  and  text-writers  upon  this  subject,  our  code  has 
settled  it  by  declaring  that  a  contingent  remainder  is  an  estate: 
Code,  sees.  2263-2265.  These  minors,  therefore,  had  an  in- 
terest or  an  estate  which  was  to  be  passed  upon  by  the  chan- 
cellor. They  were  properly  represented  before  him  by  their 
next  friend.  The  code,  sections  4221  and  4222,  declares  that 
"  all  proceedings  ex  parte,  or  in  the  execution  of  the  protective 
powers  of  chancery  over  trust  estates,  or  the  estates  of  the 
wards  of  chancery,  may  be  presented  to  the  court  by  petition 
only,  and  such  other  proceedings  be  had  therein  as  the  neces- 
■it/  of  each  cause  shall  demand.    A  court  of  equity  is  always 
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open;  and  hence  the  judge  in  vacation  and  at  chambers  may 
receive  and  act  upon  such  petitions,  always  transmitting  the 
entire  proceedings  to  the  clerk  to  be  entered  on  the  minutes  or 
other  records  of  the  court."  This  court,  in  construing  these 
sections,  in  the  case  of  Sharp  v.  Findley,  71  Ga.  665,  says: 
"The  very  minute  this  petition  came  before  this  chancellor 
and  disclosed  the  fact  that  the  land  of  infants  was  involved, 
his  wards  were  before  him,  and  the  case  was  concerning  '  an 
estate  of  the  wards  of  chancery.'"  See  also  3  Pomeroy's  Eq. 
Jur.,  sec.  1305,  and  notes.  Here,  as  we  have  shown,  was  an 
application  before  the  chancellor  concerning  the  estate  of  in- 
fants. According  to  this  decision,  just  as  soon  as  the  applica- 
tion was  presented  to  him,  they  became  his  wards,  or  the  warder 
of  chancery.  He  thereby  obtained  power  and  jurisdiction 
over  their  persons  and  their  property.  Having  shown  that  at 
least  a  part  of  the  indebtedness  represented  in  this  petition 
was  a  debt  against  the  estate,  and  that  the  ordinary  of  the 
county  would  have  had  jurisdiction  to  pass  an  order  for  the 
sale  of  a  sufficient  portion  to  pay  the  debts,  and  that  a  court 
of  equity  has  concurrent  jurisdiction,  the  payment  of  the  debt* 
of  an  estate  being  a  part  of  the  distribution  thereof;  and  hav- 
ing shown  that  these  children  were  properly  before  the  chan- 
cellor, and  that  their  estate  was  involved  in  the  application 
made  by  them,  we  think  it  follows,  as  a  logical  sequence,  that 
the  court  had  jurisdiction  both  of  the  subject-matter  and  the 
person.  Having  jurisdiction  of  the  subject-matter  and  the 
person,  it  had  the  power  and  authority  to  prant  the  decree  set 
out  in  this  record  for  the  sale  of  the  land. 

3.  But  it  is  contended  that  while  this  may  be  true,  the  de- 
cree was  passed  at  chambers,  and  not  in  term  time,  and  that 
the  chancellor  had  no  power  to  pass  such  a  decree  in  cham- 
bers. We  have  looked  into  the  evidence  in  the  record  upon 
this  subject,  and  we  are  inclined  to  think  that  the  decree  was 
passed  by  the  chancellor  in  term  time,  and  not  in  chambers. 
The  evidence  of  the  clerk  of  Messrs.  Hartridge  and  Chisholm, 
who  prepared  this  application,  is,  that  it  had  been  prepared 
some  time  before  the  meeting  of  the  superior  court  in  May, 
1872,  and  that  on  the  first  day  of  the  term  this  petition  was 
presented  to  the  chancellor  in  open  court.  The  decree  passed 
in  the  case  was  put  upon  the  minutes  of  the  court  of  that  day, 
and  we  presume  these  minutes  were  signed  by  the  judge 
either  at  the  termination  of  the  proceedings  of  that  day  or  at 
the  termination  of  that  term  of  the  court.    It  is  true  that  on 
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the  back  it  is  marked,  "in  chambers";  but  these  words  were 
left  out  by  the  clerk  when  he  recorded  the  decree  on  the  min- 
utes of  the  court.  From  these  facts,  we  conclude  that  the 
order  was  passed  in  term  time. 

4.  But  it  is  said  that,  admitting  this  to  be  true,  still  the 
petition  was  not  filed  thirty  days  before  the  court  convened. 
Although  the  law  at  that  time  required  bills  to  be  filed  thirty 
days  before  the  term,  we  think,  nevertheless,  that  the  failure 
to  file  this  petition  thirty  days  before  the  term  at  which  the 
decree  was  granted,  could,  at  most,  have  been  nothing  more 
than  an  irregularity.  The  petition  was  not  filed  against  any 
defendant,  but  all  of  the  parties  in  interest  joined  therein. 
No  defendant  was  called  on  to  show  cause  why  the  prayer 
thereof  should  not  be  granted.  We  think,  therefore,  that  the 
omission  to  file  the  petition  thirty  days  before  the  term,  even 
had  it  been  irregular,  would  not  have  made  the  decree  entered 
thereon  void.  But,  in  our  opinion,  it  was  not  necessary  to  file 
an  ex  parte  petition  any  number  of  days  before  the  court. 
Section  4221  of  the  code,  supra,  does  not  prescribe  any  time 
wherein  a  petition  of  this  character  should  be  filed.  It  seems 
that  if  it  is  filed  on  the  very  day  it  is  acted  on  by  the  chan- 
jcellor,  the  filing  is  in  sufficient  time. 

•5.  Taking  this  view  of  the  facts  and  law  of  this  case,  it  is 
Tuhnecessary  for  us  to  discuss  the  other  questions  which  were 
so  ably  and  elaborately  argued  before  us  by  counsel  on  both 
sides  of  the  case,  nor  to  comment  on  the  cases  cited  by  them 
as  to  what  a  chancellor  can  or  cannot  do  in  chambers.  Hav- 
ing decided  in  favor  of  the  jurisdiction,  all  controversy  "is 
closed.  A  judgment  is  a  solemn  thing, — the  utmost  solem- 
nity of  the  law.  Every  doubt  should  be  given  in  its  favor, 
especially  when  the  rights  of  a  bona  fide  purchaser  are  in- 
volved.    Such  purchasers  are  favorites  of  courts. 

Judgment  reversed.  

JUDGMENTS  CAHNOT  BE  ATTACKED  CoLiiATERAlLT,  AS  a  general  rule:  Fur- 
geton  v.  Jones,  17  Or.  204;  11  Am.  St.  Rep.  808,  and  particularly  cases  cited 
in  note  821;  Bateman  v.  Miller,  118  Ind.  345;  Outtermann  v.  Schroeder,  40 
Kan.  607;  Keith  etc.  Coal  Co.  v.  Bingham,  97  Mo.  197;  Johnston  v.  San  Fran- 
<Mea  Sav.  Union,  75  Cal.  134;  7  Am.  St.  Rep.  129,  and  note  137,  138;  Gage 
w.  Donney,  79  Cal.  140;  Hill  v.  City  Cab  etc  Co.,  79  Id.  189;  Pehrson  v.  Hew- 
m,  79  Id.  594. 

JvDOMENTS,  Presumptions  in  Favor  oj.  —  Presumptions  as  to  jurisdic- 
tioK  are  indulged  in  in  favor  of  judgments  rendered  in  courts  of  general 
jnrisdiotion:  Adams  t.  Cowles,  95  Mo.  501;  6  Am.  St.  Rep.  74,  and  note; 
C»inni»$ioner$  t.  Leggett,  115  lad.  544;  Ridling  v.  Sietoartf  77  Oa.  639;  Mark* 
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T.  Matthews,  50  Ark.  338.  Judgments  by  default  are  presumed  to  have  been 
regularly  obtained  where  the  record  fails  to  show  the  contrary:  Evans  v. 
Young,  10  Col.  316;  3  Am.  St.  Rep.  583;  so  every  material  fact  not  found  by 
the  lower  court  will  be  presumed  in  favor  of  a  judgment:  J<mes  v.  Adams, 
19  Nev.  78;  3  Am.  St.  Rep.  788. 

Presumptions  as  to  Judicial  Proceedings. — Where  nothing  appears 
of  record  showing  affirmatively  to  the  contrary,  all  actions  and  orders  had 
and  made  in  a  judicial  proceeding  will  be  presumed  to  have  been  made  for 
good  reasons,  and  based  upon  proper  grounds,  as  well  as  to  have  been  regu- 
larly and  correctly  made  and  done:  Cleland  v.  Walbridge,  78  Cal.  359;  Mc- 
Aulay  V.  Truckee  Ice  Co.,  79  Id.  50;  Webb  v.  Trtscony,  76  Id.  621;  State  v. 
Stephens,  96  Mo.  637. 

Infant  Defendants  are  as  Much  Bound  by  decrees  in  equity  as  per- 
sons of  age:  Joyce  v.  McAvoy,  31  Cal.  273;  89  Am.  Dec.  172,  and  note. 
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Nboliqence  —  Evidence. — Where  the  declaration  in  an  action  against  a 
railway  company  for  personal  injury  alleges  that  an  engine  was  old  and 
worn  out,  and  not  supplied  with  proper  brakes,  evidence  that  such  engine 
was  supplied  with  hand-brakes  only,  while  most  of  the  other  engines  of 
the  company  had  air-brakes,  is  admissible. 

Neoliqence  —  Evidence  as  to  Speed  of  Train.  —  In  an  action  against  a 
railway  company  for  personal  injuries,  evidence  is  admissible  to  show 
the  speed  of  the  engine  while  on  the  company's  property,  and  approach- 
ing the  street  where  the  accident  occurred. 

Negligence  —  Evidence  of  Speed  of  Train.  —  In  an  action  against  a  rail- 
way company  for  personal  injuries,  evidence  of  the  habitual  high  rate  of 
speed  of  an  engine,  causing  the  accident,  when  run  by  the  same  engineer 
on  the  same  street,  is  admissible,  as  is  also  evidence  of  his  habitual 
neglect  to  ring  the  bell. 

Negligence.  — Evidence  is  Admissible,  in  an  action  against  a  railway  com- 
pany for  damages  for  personal  injuries,  to  show  that,  after  the  accident, 
the  engines  of  the  company  ran  more  slowly  at  the  place  of  the  accident 
than  they  did  previously. 

Evidence.  —  In  an  Action  against  a  Railroad  Company  for  damages,  it 
is  error  to  admit  evidence  of  the  master-machinist  against  the  company, 
given  at  a  former  trial,  when  he  may  be  produced  as  a  witness;  but  un- 
less such  evidence  is  suflSciently  material,  a  new  trial  will  not  be  granted. 

New  Trial. — Admission  of  Inadmissible  Evidence  is  not  ground  for  a 
new  trial  when  it  does  not  prejudice  the  party  complaining. 

Pleading  and  Practice.  —  Opinion  of  Court  upon  Facts  admitted  or  con- 
ceded to  be  true  is  not  error. 

Pleading  and  Practice. — Instructions  as  to  Contributory  Negligence. 
—  In  an  action  against  a  railway  company  for  damages  for  personal  in- 
jury, an  instruction  that  if  the  injured  party  was  in  the  employ  of  de- 
fendant, and  guilty  of  contributory  negligence,  his  widow  could  not 
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recover,  is  properly  refused,  when  the  injured  party  was  not  on  duty  at 
the  time  of  the  accident,  but  was  remotely  removed  from  the  scene  of  hi» 
duties.  The  same  rule  was  then  applicable  to  him  as  applies  to  the  gen- 
eral public. 
Plkadinq  and  Practice.  — When  the  damages  awarded  are  not  excessive, 
nor  the  verdict  contrary  to  law  or  the  evidence,  the  judgment  of  the^ 
lower  court  will  not  be  disturbed. 

Action  to  recover  damages.  The  husband  of  defendant  in 
error  was  day-watchman  in  the  employ  of  plaintiff  in  error,  and 
while  returning  home  from  his  work  was  run  over  and  killed 
by  an  engine  owned  and  controlled  by  the  company  and  its 
servants.  His  duties  were  not  connected  with  the  running  of 
the  engine,  and  he  was  exercising  due  care  at  the  time  of  the 
accident.  He  was  killed  on  a  public  thoroughfare  of  the  city 
commonly  used  by  pedestrians  and  vehicles,  and  which  was 
unfenced  or  otherwise  guarded.  The  engine  which  ran  over 
him  was  old  and  worn,  not  supplied  with  proper  brakes,  and 
hard  to  stop,  and  was  being  propelled  at  a  high  rate  of  speedy 
notwithstanding  the  city  ordinances,  rules  of  the  company^ 
and  ordinary  care  required  that  it  should  travel  slowly  at- 
that  place.  Verdict  and  judgment  for  two  thousand  five  hun- 
dred dollars.     The  other  facts  are  stated  in  the  opinion. 

Chisholm  and  Erwin,  for  the  plaintiff  in  error. 

Denmark  and  Adams,  for  the  defendant  in  error. 

Bleckley,  C.  J.  The  record  makes  the  following  questionfr 
on  the  admissibility  of  testimony:  Was  it  competent  to  show 
that  the  engine  which  ran  over  the  deceased  was  supplied 
with  a  hand-brake  only,  and  that  most  or  all  other  engines  of 
the  company  had  air-brakes?  Was  it  admissible  to  show  the 
speed  of  the  engine  while  on  the  company's  property  and  ap- 
proaching the  street  where  the  accident  occurred?  Was  it  ad- 
missible to  show  the  habitual  high  speed  of  the  same  engine 
when  run  by  the  same  engineer,  for  some  time  previously,  at 
the  same  place  where  the  accident  occurred?  Was  it  admis- 
sible to  show  that,  after  the  accident,  the  engines  of  the  com- 
pany ran  more  slowly  at  that  place?  Was  it  admissible  ta 
show  the  habit  of  the  engineer,  whilst  running  the  same  engine 
previously  at  the  same  place,  not  to  ring  the  bell?  Was  it  ad- 
missible to  prove  what  the  company's  master-machinist  had 
testified  to  on  a  previous  trial?  Was  it  admissible  to  prove 
that  the  deceased  did  not  have  expensive  or  extravagant 
habits;  that  he  got  less  benefit  from  his  wages  than  his  wife^ 
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derived  from  them ;  that  her  clothes  and  medical  attention  cost 
more  than  his;  that  she  was  sick  very  often,  etc.? 

1.  The  objection  to  the  evidence  touching  brakes  was,  that 
it  was  irrelevant,  because  no  foundation  for  it  was  laid  in  the 
declaration.  The  declaration  alleged  that  the  engine  was  old 
and  worn  out,  with  brakes  in  bad  condition,  and  not  supplied 
with  proper  brakes.  This,  we  think,  was  a  sufficient  basis  for 
the  evidence  in  question. 

2.  The  speed  of  the  train  in  approaching  the  place  of  acci- 
dent, although  at  the  time  the  speed  was  noticed  by  the  wit- 
ness the  train  was  not  upon  the  street,  but  upon  the  company's 
property,  was  not  wholly  irrelevant.  The  distance  from  the 
scene  of  the  accident  was  not  very  considerable,  and  the  engine 
was  then  upon  the  same  journey  which  in  its  further  progress 
resulted  in  the  homicide.  There  is  some  little  presumption 
that  the  speed  of  a  train,  when  once  shown,  continues  to  be 
the  same  for  a  short  distance  at  least,  until  a  change  of  speed 
appears  from  the  testimony,  and  we  do  not  know  that  this 
presumption  is  varied  by  the  fact  that  the  train  passed  in  the 
mean  time  from  the  company's  property  to  the  street.  As  trains 
do  not  run  alone,  but  have  one  or  more  persons  upon  them,  it 
is  generally  in  the  power  of  the  company  to  show  a  change  of 
speed,  if  any  in  fact  took  place. 

3.  The  habitual  high  speed  of  this  same  engine,  when  run 
previously  by  the  same  engineer  on  the  same  street,  was  of 
doubtful  admissibility.  The  authorities  upon  the  question 
conflict.  For  the  affirmative  might  be  cited  State  v.  Boston 
etc.  R.  R.  Co.,  58  N.  H.  410;  State  v.  Manchester  etc.  R.  R.  Co.,  52 
Id.  528;  Shaber  v.  St.  Paul  R.  R.,  28  Minn.  103;  Randall  v. 
Northwestern  Tel.  Co.,  54  Wis.  140;  41  Am.  Rep.  17;  Craven 
V.  Central  Pac.  R'y  Co.,  72  Cal.  345;  Henry  v.  Southern  Pac. 
R'y  Co.,  50  Id.  176;  Sheldon  v.  Hudson  River  R.  R.  Co.,  14 
N.  Y.  218;  67  Am.  Dec.  155.  For  the  negative,  see  Gahagan 
V.  Boston  etc.  R.  R.  Co.,  1  Allen,  187;  79  Am.  Dec.  724; 
Chicago  etc.  R.  R.  Co.  v.  Lee,  60  HI.  501;  Baltimore  etc.  R.  R. 
Co.  V.  Woodruff,  4  Md.  242;  59  Am.  Dec.  72;  Parker  v.  Port- 
land Pub.  Co.,  69  Me.  173;  31  Am.  Rep.  262.  Patterson  on 
Railway  Accident  Law,  421,  throws  the  weight  of  his  opinion 
on  this  side.  Upon  so  doubtful  a  question  we  think  the  court 
did  not  err  in  admitting  the  evidence.  There  are  several  cases 
in  our  reports  holding  that  doubtful  evidence  is  to  be  admitted 
rather  than  excluded. 
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What  has  been  said  upon  this  point  applies  equally  to  evi- 
dence touching  habitual  failure  to  ring  the  bell. 

4.  There  is  much  authority  to  the  contrary  (see  Patterson  on 
Railway  Accident  Law,  421,  422),  but  we  think  consistency 
with  our  own  decisions  requires  us  to  hold  that  it  was  admis- 
sible to  show  that,  after  the  accident,  the  engines  of  the  com- 
pany ran  more  slowly  at  the  place  of  the  accident  than  they 
did  previously.  The  cause  of  this  change  of  speed  was  a 
question  for  the  jury:  Augusta  etc.  R.  R.  Co.  v.  Renz^  55  Ga. 
126;  Central  R.  R.  Co.  v.  Gleason,  69  Id.  200.  The  evidence 
was  certainly  of  very  slight  value,  but  its  admissibility  did 
not  depend  upon  what  it  proved,  but  upon  its  tendency. 

5.  As  the  master-machinist  of  the  company  was,  so  far  as 
appears,  still  in  life,  and  might  have  been  produced  as  a  wit- 
ness, it  was  certainly  error  to  admit  in  evidence  against  the 
company  what  he  had  testified  to  on  a  previous  trial  of  the 
case.  We  can  find  no  possible  reason  for  recognizing  his  dec- 
larations, whether  made  upon  oath  or  not,  as  admissions  by 
the  company.  Certainly,  the  trial  of  an  action  for  an  alleged 
tort  is  no  part  of  the  res  gestae  of  the  tort  itself,  and  the  gen- 
eral rule  is,  that  declarations  of  an  agent  are  not  to  be  attrib- 
uted to  the  principal,  unless  they  are  a  part  of  the  res  gestas. 
But  this  testimony,  taken  in  the  light  of  all  the  facts  of  the 
case,  was  not  of  sufficient  materiality  to  require  a  new  trial 
because  of  its  improper  admission. 

6.  The  same  may  be  said  touching  the  admission  of  evi- 
dence to  prove  that  the  deceased  did  not  have  expensive  or 
extravagant  habits;  that  he  got  less  benefit  from  his  wages 
than  his  wife  derived  from  them;  that  her  clothes  and  med- 
ical attention  cost  more  than  his;  that  she  was  sick  very  often, 
etc.  While  some  or  all  of  this  testimony  was  perhaps  inad- 
missible, according  to  the  strict  rules  of  law,  it  did  not,  under 
the  charge  of  the  court,  so  enter  into  the  measure  of  damages 
as  to  prejudice  the  railway  company.  And  in  this  respect  the 
present  case  is  distinguishable  from  Central  R.  R.  Co.  v.  Rouse, 
77  Ga.  393.  In  that  case,  the  court  recognized  an  estimate 
made  upon  what  would  be  required  to  support  the  wife  and 
children,  as  an  element  in  arriving  at  the  amount  of  damages. 
No  such  standard  was  pointed  to  in  this  case. 

7.  Several  exceptions  were  taken  to  the  charge  of  the  court. 
The  whole  charge  is  set  out  in  the  record;  and  construing  it 
altogether,  we  think  it  substantially  stated  the  law  of  the  case 
on  the  material  points  with  fairness  to  both  parties.    Some 
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objectionable  passages  appear;  and  did  they  stand  alone,  un- 
modified by  other  passages,  they  might  be  held  erroneous. 
We  see  no  good  ground  for  a  new  trial  in  anything  which  the 
charge  contains. 

8.  The  complaint  that  the  judge  expressed  an  opinion  upon 
the  facts  as  to  two  or  three  matters  is  met  by  a  statement  in 
the  charge  to  the  effect  that  these  matters  were  admitted  or 
conceded.  This  statement  should  be  taken  as  true,  there  be- 
ing no  verified  contradiction  of  it  in  the  bill  of  exceptions  or 
elsewhere  in  the  record:  Brantly  v.  Huff,  62  Ga.  532. 

9.  This  case  having  arisen  prior  to  the  act  of  1887  forbid- 
ding any  deduction  from  the  value  of  the  life  on  account  of 
personal  or  other  necessary  expenses  of  the  deceased,  the  rule 
for  computing  damages  laid  down  in  Central  R.  R.  Co.  v.  Rouse, 
77  Ga.  393,  was  applicable.  And  not  only  did  the  presiding 
judge  give  the  railway  company  the  full  benefit  of  that  rule, 
but  went  further,  and  treated  luxuries,  which  the  deceased 
was  accustomed  to  enjoy,  as  being  a  subject-matter  for  deduc- 
tion, the  same  as  necessary  expenses.  Certainly,  this  was  not 
only  fair  to  the  company,  but  liberal. 

10.  The  instruction  requested,  that  if  Flannagan,  at  the 
time  he  received  his  injuries,  was  in  the  employ  of  the  defend- 
ant, and  if  he  contributed  to  the  injury  by  any  negligence,  his 
widow  cannot  recover,  was  properly  refused,  for  the  reason 
that  Flannagan  was  not  only  not  on  duty  as  a  servant  of  the 
company  at  the  time  he  was  killed,  but  was  not  at  nor  near  the 
scene  of  his  duties.  He  was  on  the  public  street  of  Savannah, 
and  occupied  the  footing  in  every  respect,  with  reference  to 
the  running  of  the  company's  trains  at  that  place,  of  the  gen- 
eral mass  of  the  public.  We  think,  therefore,  that  the  rule  of 
contributory  negligence  applicable  to  the  public  under  like 
circumstances  was  applicable  to  him.  Nor  does  this  view 
militate  in  any  degree  with  the  case  of  Central  R.  R.  Co.  v. 
Henderson,  69  Ga.  715,  or  any  of  the  cases  therein  cited. 

11.  It  is  not  clear  to  us  that  the  damages  awarded  by  the 
jury  were  excessive,  or  that  the  verdict  was  contrary  to  evi- 
dence or  the  law.  We  think  the  evidence  made  a  somewhat 
doubtful  case  for  recovery,  but  the  jury  and  the  presiding 
judge  having  been  satisfied  with  it,  we  see  no  cause  for  revers- 
ing their  decision. 

Judgment  affirmed.  

ArpXAL  AKD  Ebbor.  —  A  new  trial  will  not  b«  granted  for  harmleM 
«rron  which  are  not  prejudicial  to  appellant:  Hannen  v.  Penctf  40  Minn. 
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127;  12  Am.  St.  Rep.  717;  Kern  v.  BridwlU  119  Ind.  226;  12  Am.  St.  Rep. 
409;  Columbus  etc  Ky  Co.  v.  Bridges,  86  Ala.  448;  11  Am.  St.  Rep.  58,  and 
note. 

Appeal  and  Error  —  Review  of  Evidence.  —  The  finding  upon  ques- 
tions of  fact  by  the  jury,  or  the  court  sitting  as  a  jury,  is,  as  a  general  rule, 
conclusive  and  final;  and  M'hen  there  is  any  substantial  coufiict  of  facts,  the 
appellate  court  will  not  review  or  disturb  the  decision  of  the  court  below 
with  reference  thereto:  Pico  v.  Cohn,  78  Cal.  384;  Stearnea  v.  Hooper,  78  Id. 
341;  Biley  v.  Melquist,  23  Neb.  474;  Wimlow  v.  Donelly,  119  Ind.  565  ^ 
Juneau  v.  Stunkle,  40  Kan.  766;  In  re  Kohler,  79  Cal.  313;  Rodriguez  v.  Larri' 
bert,  79  Id.  187;  State  v.  Boynton,  75  Iowa,  753;  Bartlett  v.  Kauder,  97  Mo. 
356;  Harrison  Wire  Co.  v.  Hall  etc.  Co.,  97  Id.  289;  McCallister  v.  Sigler, 
116  Ind.  476;  Hamburg  etc.  Co.  v.  Gattmann,  127  111.  599;  Byrnes  v.  Hatch, 
77  Cal.  241;  compare  Reitan  v.  Ooebel,  40  Minn.  408;  Pereira  v.  Smith,  79 
Cal.  232;  Menk  v.  Home  Ins.  Co.,  76  Id.  61;  9  Am.  St.  Rep.  158;  Taylw  v. 
Cayce,  97  Mo.  242.  But  where  mistake,  fraud,  or  prejudice  and  passion 
manifest  themselves  in  the  rendition  of  a  verdict,  the  appellate  court  will 
interfere  and  review  the  evidence:  St.  Louis  City  v.  Ratz,  97  Id.  175;  and 
where  the  record  shows  that  the  trial  court  acted  upon  incompetent  testi- 
mony, the  appellate  court  will  reverse  a  judgment  against  the  preponder- 
ance of  the  evidence:  Clapp  v.  Engledow,  72  Tex.  252;  so  in  an  equity  case, 
the  appellate  court  may  set  aside  a  finding  of  the  lower  court  which  ia  mani- 
festly against  the  preponderance  of  evidence:  Taylor  v.  Cayce,  97  Mo.  242. 
Yet  the  determination  of  the  court  below  upon  questions  of  fact  will  be  re- 
viewed on  a  writ  of  error  only  so  far  as  to  ascertain  whether  there  was  com- 
petent evidence  legally  sufficient  to  support  the  finding:  Voorhia  v.  Terhune, 
50  N.  J.  L.  147. 

Review  of  Order  Granting  a  New  Trial.  —  When  evidence  is  con- 
flicting, an  order  granting  a  new  trial  upon  the  insufficiency  of  evidence  to 
sustain  the  verdict  will  not  be  disturbed  upon  appeal:  Harnett  v.  Central 
P.  R.  R.  Co.,  78  Cal.  31;  Mead  v.  Billings,  40  Minn.  605;  Chesley  v.  Missis- 
sippi  etc.  Co.,  39  Id.  83. 

Contributory  Negligence  —  Effect  op,  and  Some  Instances.  —  A 
plaintiff  cannot  recover  if  his  own  negligence  contributed  proximately  to  the 
injury  complained  of:  Davis  v.  Button,  78  Cal.  247;  Chicago  etc.  R.  R.  Co.  v. 
Warner,  123  111.  38;  but  mere  negligence  on  the  part  of  plaintiff,  unless 
it- proximately  contributes  to  the  injury,  will  not  prevent  a  recovery:  Ohio 
etc  R.  R.  Co.  V.  Hecht,  115  Ind.  443.  Voluntary  drunkenness  may  consti- 
tute contributory  negligence:  Strand  v.  Chicago  etc.  R'y  Co.,  67  Mich.  381. 
Compare  Williams  v.  Edmunds,  76  Id.  92,  as  to  what  effect  intoxication  ha» 
upon  the  question  of  negligence.  Failure  to  leave  a  railroad  track  when  he 
■aw  an  approaching  train  390  feet  away  is  contributory  negligence:  Galveston 
etc.  R'y  Co.  v.  Por/ert,  72  Tex.  344.  A  tenant  voluntarily  making  use  of  a 
stairway  to  her  well  known  to  be  unsafe  and  dangerous,  when  necessity  did 
did  not  demand  its  use,  is  guilty  of  contributory  negligence:  Town  v.  Arm- 
strong,  76  Mich.  680.  Failure  of  a  child  to  take  heed  of  warnings  and  sig- 
nals before  crossing  a  railroad  track  may  constitnte  contributory  negligence: 
Baker  v.  FUnt  etc.  R.  R.  Co.,  68  Id.  90.  A  passenger  ia  guilty  of  contribu- 
tory negligence  in  going  from  car  to  car,  while  a  train  ia  in  motion,  to  gain 
hifl  proper  car,  when  he  took  the  wrong  car  through  his  own  fault:  Stewart 
T.  Boston  etc  R.  R.  Co.,  146  Mass.  605;  see  caaas  cited  in  note  to  Q^wbu* 
tU.  Ity  Qo.  T.  Br%dge$^  II  Am.  St.  Rep.  66,  67. 
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Neoliqencb  of  Railroad  Companies  cannot  Okdinarilt  be  Inferred 
from  an  undue  or  unusual  rate  of  speed  alone:  Dyson  v.  New  York  etc  JR.  R. 
Co.,  57  Conn.  9;  ante,  p.  82,  and  note  87. 

Railroau  Companies  must  Employ  the  skill  and  knowledge  usually 
employed  in  such  matters  in  the  construction  of  its  works,  bridges,  roads, 
«tc.:  Columbus  etc.  R'y  Co.  v.  Bridges,  86  Ala.  448;  11  Am.  St.  Rep.  68,  and 
note  65. 

Railroads,  though  not  always  required  to  adopt  new  machinery  and  new 
devices  (Gulf  etc.  B'y  Co.  v.  Walker,  70  Tex.  126;  8  Am.  St.  Rep.  582),  are 
bound  to  exercise  reasonable  care  in  providing  such  suitable  and  safe  appli- 
ances as  common  experience  shows  to  be  proper:  Towns  v.  Vickshurg  etc 
R.  R.  Co.,  37  La.  Ann.  630;  55  Am.  Rep.  508;  compare  Huhn  v.  Missouri  P. 
R'y  Co.,  92  Mo.  440. 


Richmond  and  Danville  R  R  Co.  v.  Childress. 

[82  GSORQIA,  719.1 

Damages — Power  to  Order  Personal  Examination  of  Plaintiff.  — 
Where  a  party  claims  damages  for  an  injury  alleged  to  be  permanent,  the 
court  has  power,  in  its  discretion,  to  order  a  compulsory  personal  ex- 
amination of  plaintifif,  for  the  purpose  of  ascertaining  the  nature  and 
extent  of  his  injuries,  by  experts  selected  by  the  court  and  paid  by  the 
party  at  whose  instance  the  examination  is  made. 

Pope  Barrow,  and  Jackson  and  Jackson,  for  the  plaintifif  in 
error. 

Gartrell  and  Ladson,  and  J.  T.  Glenn,  for  defendant  in  error. 

Bleckley,  C.  J.  Childress,  a  lad  thirteen  or  fourteen  years 
of  age,  recovered  a  verdict  against  the  railroad  company  for 
three  thousand  five  hundred  dollars,  on  account  of  a  personal 
injury  alleged  to  be  permanent.  The  seat  of  the  injury  was 
the  chest.  The  company  made  a  motion  for  a  new  trial  on 
several  grounds,  the  fourth  being  as  follows:  "Because  the 
court  erred  in  declining  to  order  the  examination  of  Childress 
by  physicians  to  be  appointed  by  the  court,  on  the  motion  of 
defendant  before  the  jury  was  impaneled,  but  after  the  case 
was  called  for  trial,  for  the  purpose  of  determining  whether  or 
not  he  had  been  permanently  injured  as  claimed;  the  said  de- 
fendant oflfering  to  pay  the  expense  of  such  examination  by 
the  physicians  selected  by  the  court."  The  court  ruled  that 
it  had  no  power  to  order  the  examination  without  the  plain- 
tiff's consent.  We  understand  the  court  as  putting  the  refusal 
solely  upon  the  ground  of  a  defect  of  power. 

The  code,  section  206,  declares  that  "  every  court  has  power 
to  control,  in  furtherance  of  justice,  the  conduct  of  its  officers, 
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and  all  other  persons  connected  with  a  judicial  proceeding  be- 
fore it,  in  everj  matter  appertaining  thereto."  It  can  cer- 
tainly admit  of  no  doubt  that  in  a  proper  case  for  such 
examination  the  cause  of  justice  would  be  subserved  by  it, 
and  the  decided  weight  of  modern  authority  is  that  courts  have 
such  power.  A  very  full  and  clear  statement  of  the  matter  is 
found  in  1  Thompson  on  Trials,  section  859.  The  language  of 
the  author  is  as  follows:  "  In  modern  trials  of  civil  actions  for 
physical  injuries,  the  question  has  frequently  arisen  whether 
the  court  has  power  to  order  an  inspection  of  the  body  of  the 
plaintiff  or  person  injured,  for  the  purpose  of  ascertaining  the 
nature  and  extent  of  the  injuries.  Some  of  the  courts,  carry- 
ing in  their  minds  no  higher  conception  of  a  judicial  trial 
than  the  conception  that  it  is  a  combat,  in  which  each  of  the 
gladiators  is  permitted,  within  certain  limits,  to  deceive  and 
trick  the  antagonist  and  the  umpire,  have  denied  the  right  of 
the  defendant  to  have  an  order  for  such  inspection.  Other 
courts,  taking  the  more  enlightened  view  that  the  object  of  a 
judicial  trial  is  to  enable  the  state  to  establish  and  enforce 
justice  between  party  and  party,  have  held  that  it  is  within 
the  power  of  the  trial  court,  in  the  exercise  of  a  sound  discre- 
tion, in  proper  cases,  upon  an  application  seasonably  made, 
under  proper  safeguards  designed  to  preserve  the  rights  of 
both  parties,  to  order  such  an  inspection,  and  to  compel  the 
plaintiff  or  injured  person  to  submit  to  it.  Another  court  has 
held  that  where  the  plaintiff  in  such  an  action  alleges  that  his 
injuries  are  of  a  permanent  nature,  the  defendant  is  entitled, 
as  a  matter  of  right,  to  have  the  opinion  of  a  surgeon,  based 
upon  a  personal  examination,  unless  there  is  already  an  abun- 
dance of  expert  evidence,  in  which  case  the  court,  in  its  dis- 
cretion, may  refuse  to  order  an  examination.  Another  court 
has  ruled  that  the  trial  court  may  require  the  plaintiff  in  such 
an  action  to  submit  to  a  medical  examination,  and  dismiss 
his  action  if  he  refuses  to  comply  with  the  order.  This  con- 
clusion may  be  placed  upon  the  higher  ground  that  when  a 
person  appeals  to  the  sovereign  for  justice,  he  impliedly  con- 
sents to  the  doing  of  justice  to  the  other  party,  and  impliedly 
agrees  in  advance  to  make  any  disclosure  which  is  necessary 
to  be  made  in  order  that  justice  may  be  done.  The  concep- 
tion of  the  nature  and  objects  of  a  judicial  trial  which  denies 
to  the  defendant,  under  proper  safeguards,  the  right  of  such 
an  inspection  is  not  higher  than  that  of  the  old  law,  which 
would  not  even  compel  a  party  to  produce  a  deed  or  private 
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paper  in  a  civil  case,  where  it  was  intended  to  he  used  in  evi- 
dence against  him, — a  rule  which  the  court  of  chancery  invaded 
to  prevent  failures  of  justice,  and  which  has  almost  entirely 
disappeared  from  modern  civil  jurisprudence."  The  cases 
cited  pro  and  con  are:  White  v.  Milwaukee  etc.  Wy  Co.,  61  Wis. 
536;  50  Am.  Rep.  154;  Walsh  v.  Sayre,  52  How.  Pr.  334; 
Shepard  v.  Missouri  P.  Ry  Co.,  85  Mo.  629;  55  Am.  Rep.  390; 
Schroeder  v.  C.  etc.  Ry  Co.,  47  Iowa,  375;  Miami  etc.  Wy  Co. 
V.  Baily,  37  Ohio  St.  104;  Atchison  etc.  Wy  Co.  v.  Thul,  29 
Kan.  466;  44  Am.  Rep.  659;  Hatfield  v.  St.  Paul  etc.  R'y  Co., 
53  Am.  Rep.  14;  Sibley  v.  Smith,  46  Ark.  276;  55  Am.  Rep. 
584;  Shaw  v.  Van  Rensselaer,  60  How.  Pr.  143;  Neuman  v. 
Third  Avenue  Ry  Co.,  50  N.  Y.  Sup.  Ct.  412;  Roherts  v.  Ogdens- 
burgh  etc.  Ry  Co.,  29  Hun,  154,  disapproving  Walsh  v.  Say  re, 
52  How.  Pr.  234,  and  Shaw  v.  Van  Rensselaer,  60  Id.  143.  See 
Sidekum  v.  Wabash  etc.  R'y  Co.,  3  Am.  St.  Rep.  549,  and  note. 

As  to  the  suggestion  made  in  argument,  that  the  rule  would 
operate  hardly  upon  delicate  and  modest  females,  we  can  only 
say  that  they  would  be  safely  guarded  by  the  discretion  of  the 
trial  judge.  There  would  be  no  danger,  we  think,  in  this 
country,  of  an  examination  being  ordered  needlessly,  or  where 
an  improper  shock  to  modesty  or  feelings  of  delicacy  would  be 
likely.  We  decide  simply  that  the  power  exists,  and  that  in 
each  case  it  is  to  be  exercised  or  not,  according  to  the  sound 
discretion  of  the  presiding  judge. 

We  think  there  ought  to  be  a  new  trial  in  the  present  case. 
As  we  deal  only  with  the  question  of  power,  we  forbear  to  en- 
ter into  the  nature  of  the  showing  which  ought  to  be  required 
as  preliminary  to  its  exercise,  further  than  to  say  that  generally 
there  should  be  a  request  made  of  the  plaintiff  before  the  trial 
comes  on  to  submit  to  the  examination  voluntarily,  and  that 
when  an  order  is  applied  for,  the  plaintiff's  refusal  to  do  so 
should  be  verified,  as  also  should  the  probability  that  exami- 
nation would  likely  result  in  some  material  discovery  or  dis- 
closure. When  the  examination  is  compulsory,  there  is 
obvious  propriety  in  the  experts  being  selected  by  the  court 
rather  than  by  one  or  both  of  the  parties.  It  is  likewise  ob- 
vious that  all  the  expenses  should  be  borne  by  the  party  at 
whose  instance  the  examination  is  made. 
Judgment  reversed. 

Personal  Physical  Examination,  —  As  to  the  right  of  the  court  to  com- 
pel or  refuse  to  compel  a  physical  examinatioa:  Note  to  Siotix  City  eic.  R.  R. 
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Co.  T.  fMajfton,  49  Am.  Rep.  728-730.  The  defendant  has  no  absolute  right 
to  have  a  personal  physical  examination  of  the  plaintiff;  and  the  granting  of 
snoh  an  examination  rests  in  the  discretion  of  the  trial  court:  Sidekum  t. 
Wabash  etc  ity  Co.,  93  Mo.  400;  3  Am.  St.  Rep.  649,  and  extended  note 
654-556. 


Bakee  V.  State. 

r82  Gkoboia,  776.] 
COMTKMPT,  WHBN  DXEHED  IN  PbESENCB  OF  THE  COUBT.  —  CJOUBT  18  KOT  DB- 

SOLVKD  by  a  mere  recess  or  adjournment  from  day  to  day,  and  misbe- 
havior affecting  public  jnstice,  in  the  court-house  and  in  the  immediate 
presence  of  the  judge,  where  he  is  attending,  ready  to  resume  business 
when  the  hour  of  recess  expires,  especially  by  a  suitor,  is  misbehavor  in 
the  presence  of  the  court,  and  may  be  punished  summarily  as  a  contempt 
of  court. 

Baker  and  Heyward,  for  the  plaintiff  in  error. 

T.  W.  H.  Harris  and  T.  W.  AJdn,  for  the  state. 

Bleckley,  C.  J.  The  constitution  of  the  state  provides  that 
the  power  of  the  courts  to  punish  for  contempts  shall  be  lim- 
ited by  legislative  acts.  This  provision  has  been  in  every 
constitution  which  the  state  has  adopted  since  that  of  1861, 
and  was  in  that  also.  The  statute  on  the  subject  (Code,  sec. 
4711)  is  similar  to  the  act  of  Congress  passed  in  1831.  It 
declares  that  "the  power  of  the  several  courts  of  law  and 
equity  in  this  state  to  issue  attachments  and  inflict  summary 
punishments  for  contempts  of  court  shall  not  extend  to  any 
cases  except  the  misbehavior  of  any  person  or  persons  in  tho 
presence  of  the  said  courts,  or  so  near  thereto  as  to  obstruct 
'the  administration  of  justice,  the  misbehavior  of  any  of  the 
oE&cers  of  said  courts  in  their  official  transactions,  and  the  dis- 
obedience or  resistance  by  any  officer  of  said  courts,  party, 
juror,  witness,  or  other  person  or  persons,  to  any  lawful  writ, 
process,  order,  rule,  decree,  or  command  of  the  said  courts." 
The  conduct  imputed  to  Dr.  Baker  as  a  contempt  of  the  city 
court  of  Cartersville  took  place  in  the  court-room,  during  the 
time  appropriated  to  the  regular  sitting  of  the  court,  at  Sep- 
tember term,  1888,  but  in  the  recess  of  the  court  for  necessary 
rest  and  refreshment,  business  having  been  suspended  the 
previous  afternoon  or  evening,  and  the  time  appointed  by  the 
judge  for  resuming  business  in  the  morning  not  having  arrived 
by  six  or  seven  minutes.  The  matter  of  time  will,  perhaps, 
be  put  in  the  truest  light  by  saying  that  the  previous  day's 
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work  having  been  concluded,  the  court  adjourned  over  to  a 
stated  hour  next  morning,  and  the  misbehavior  occurred  from 
five  to  seven  minutes  before  the  recess  expired.  The  judge 
had  arrived,  and  was  in  attendance  for  the  purpose  of  resum- 
ing and  proceeding  with  judicial  business,  part  of  which  was 
to  conclude  an  unfinished  trial.  Some  of  the  jurors  who  had 
been  impaneled  for  the  week  were  also  present.  Dr.  Baker, 
himself  a  suitor  in  the  court,  was  there  to  inquire  about  or 
look  after  his  case.  The  place  was  the  temple  of  justice,  the 
time  was  term  time,  and  the  business  in  contemplation  by 
judge,  jurors,  and  party  was  court  business. 

Dr.  Baker  then  and  there  entered  upon  the  subject  of  his 
case,  and  insisted  on  discussing  it,  or  making  remarks  about 
it  to  the  judge,  and  in  the  presence  and  hearing  of  the  jurors. 
What  right  did  he  have  to  do  this  if  the  court  was  not  in  ses- 
sion? And  what  right  did  he  have  to  do  it  in  an  improper 
manner  if  it  was  in  session?  It  was  urged  in  argument  before 
us  that  he  was  merely  complaining  to  the  judge,  and  in  so 
doing  was  in  the  exercise  of  a  legal  right.  But  what  law  con- 
fers on  a  suitor  the  right  to  converse  about  his  case  with  the 
judge  out  of  court?  Are  the  state's  judges  to  be  questioned 
by  suitors  about  their  cases,  and  listen  to  complaints  else- 
where than  in  court?  We  think  not.  The  office  of  judge 
would  be  intolerable  to  the  holder,  and  degrading  to  the  state, 
were  the  incumbent  subjected  by  law  to  personal  and  private 
approach,  questioning,  and  harassment  at  the  will  of  anxious 
-and  discontented  suitors.  The  only  place  for  intercourse  with 
a  judge  touching  business  pending  in  court  is  the  place  where 
the  court  sits,  and  the  only  time  for  it  is  during  the  sitting. 
And  we  think  that  whenever  a  judge  of  the  city  court  is  in 
the  court-room  during  term,  and  a  suitor  there  calls  upon  him 
to  deal  in  any  manner  with  or  answer  questions  concerning  a 
pending  case,  the  court  is  in  session  respecting  that  case,  to 
the  extent,  at  least,  of  keeping  the  suitor  in  order  in  discussing 
it  or  making  remarks  about  it,  and  that  any  misbehavior  of 
the  party  then  and  there  occurring  takes  place  in  the  presence 
of  the  court,  within  the  spirit  and  meaning  of  the  statute  above 
recited.  Moreover^  it  is  matter  of  necessity  that  the  court 
shall  be  deemed  in  session  throughout  the  term  for  the  pur- 
pose of  keeping  order  and  maintaining  decorum  in  the  halls 
of  justice.  The  orderly  assembling  of  the  court  for  the  trans- 
action of  business  after  each  temporary  recess  would  other- 
wise be  impracticable.  If  the  judge  had  to  scramble  with  a 
Am.  St.  Rkp.,  Vol.  XIV.  — 18 
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mob  of  suitors,  or  others,  to  reach  the  bench  every  morning, 
and  then  could  punish  none  of  them  for  the  indignity  which 
they  had  offered  the  law  and  the  public  authority,  because  he 
had  not  succeeded  in  formally  opening  the  court  for  the  day's 
business  before  he  was  insulted,  he  would  soon  become  power- 
less to  administer  justice.  Of  what  avail  would  be  the  power 
of  protecting  the  court  against  contempt  after  the  judge  actu- 
ally seated  himself  on  the  bench,  if  while  attending  in  the 
court-room  for  the  purpose  of  so  seating  himself  he  could  not 
command  order,  and  enforce  it  by  summary  punishment?  To 
the  end  that  there  may  be  a  court  held  at  all,  it  is  necessary 
that  the  judge  shall  have  the  sanctity  of  the  law's  majesty 
about  him  whilst  he  waits  officially  in  the  temple  of  justice, 
both  before  and  after  each  daily  session.  The  court  is  not 
dissolved  by  mere  recess;  and  misbehavior  aflfecting  public 
justice,  in  the  court-house  and  in  the  immediate  presence  of 
the  judge,  especially  by  a  suitor,  is  misbehavior  in  presence  of 
the  court,  and  may  be  punished  summarily  as  a  contempt 
of  court.  In  State  v.  Garland,  25  La.  Ann,  532,  an  attorney 
who  used  abusive  language  towards  a  member  of  the  court, 
and  committed  an  assault  upon  his  person  during  a  recess, 
and  in  the  court-room,  under  the  pretext  of  resenting  what  he 
had  said  or  done  when  on  the  bench,  was  adjudged  guilty  of 
a  contempt  of  court,  and  punished  accordingly.  The  report 
in  that  case  states  that  the  court  had  not  adjourneed,  and  in 
the  present  case  it  is  not  expressly  declared  in  the  record  that 
the  court  had  adjourned  the  previous  evening  or  afternoon, 
but  we  take  it  for  granted  that  it  had  done  so,  as  that  is  the 
usual  course  of  business.  We  think,  however,  that  necessary 
adjournments  from  day  to  day  are  but  recesses  in  the  sittings, 
and  that  when  the  judge  returns  to  the  court-room  to  resume 
business,  the  court  at  once  has  a  "presence,"  and  that  dis- 
order then  and  there  committed  affecting  the  public  justice  or 
business  of  the  court  is  misbehavior  in  presence  of  the  court. 
This  precise  question  is  not  distinctly  determined  in  the  au- 
thorities which  we  have  examined,  and  we  have  looked  into 
very  many  referred  to  by  Rapalje  on  Contempts;  3  Am.  <& 
Eng.  Ency.  of  Law,  777;  15  Cent.  L.  J.  42;  12  Am.  Dec. 
178,  notes  to  Clark  v.  People,  etc.  The  city  court  of  Carters- 
ville,  by  its  organic  law  (Acts  of  1884-85,  p.  487),  has  the 
same  power  to  punish  contempts  as  the  superior  court  of  the 
state.  The  punishment  inflicted  was  very  moderate,  being  a 
fine  of  twenty-five  dollars,  with  the  alternative  of  impri8on> 
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ment  two  days  in  the  event  of  non-payment.  That  the  mis- 
behavior merited  this  measure  of  punishment  there  can  be  no 
doubt.  The  complaining  suitor,  when  warned  that  he  was  out 
of  order,  persisted  in  discussing  his  case,  and  closed  by  defying 
the  judge,  saying  to  him,  "I  have  got  as  much  right  to  talk 
as  you  have;  court  is  not  in  session,  and  you  have  no  more 
power  than  I  have."  He  needed  to  be  taught  his  true  posi- 
tion as  a  suitor  at  the  bar  of  public  justice,  and  as  he  would 
not  listen  to  admonition  and  remonstrance,  the  court  instructed 
him  in  the  proper  manner. 

Judgment  affirmed.  

Contempt.  —  As  to  the  power  of  courts  to  punish  for  contempti:  Extended 
note  to  Clark  v.  People,  12  Am.  Dec.  178-186;  Bhe  parte  Sobertson,  27  Tex. 
App.  628;  11  Am.  St.  Rep.  207,  and  note  213,  214. 
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Newman  v.  Covenant  Mutual  Ins.  Association. 

[76  Iowa,  66.] 
Limitation  of  Actions  —  Amendment  to   Pleadings.  —  If,  in  an  action 
commenced  in  time  on  a  policy  of  insurance  providing  that  no  action 
can  be  maintained  thereon  which  is  not  commenced  within  one  year  after 
the  death  of  the  insured,  judgment  for  plaintiff  is  reversed  because  the 
relief  asked  for  is  legal,  while  that  to  which  he  is  entitled  is  equitable, 
he  may  then,  though  more  than  a  year  has  elapsed  since  the  commence- 
ment of  the  action  and  the  reversal,  so  amend  his  original  pleadings  as 
to  demand  the  equitable  relief  to  which  he  is  entitled. 
hat  Insurance  —  Who  Entitled  to   Payment  of.  —  Though  a  policy  of 
life  insurance  may  provide  that  it  is  payable  to  the  devisees  of  deceased, 
as  designated  in  his  last  will  and  testament,  still,  if  the  insured  dies  in- 
testate, the  avails  of  his  life  insurance  will  descend  to  his  wife  and  heira 
or  their  assignee,  the  same  as  any  other  property  or  chose  in  action. 
Lin  Insurance  —  Waiver  of  Conditions.  —  Where  a  policy  of  life  insur- 
ance provides  that  it  shall  be  void  if  the  insured  shall  use  alcoholic 
drinks  so  as  to  injure  his  health,  and  that  the  insurer  may  cancel  the 
policy  when  it  comes  to  his  knowledge  that  the  insured  has  made  false 
statements  in  this  respect,  or  does  so  use  alcoholic  liquor,  and  that  the 
policy  shall  be  void  if  he  dies  from  the  efifects  of  intoxication  or  while 
intoxicated,  and  the  insurer's  agent  makes  out  a  policy,  well  knowing 
the  insured  to  be  an  habitual  drunkard,  and  afterwards  receives  the  pre- 
mium without  canceling  the  policy,  the  insurer  thereby  waives  all  the 
conditions  in  the  policy,  except  that  making  it  void  if  the  insured  dies 
while  intoxicated,  or  from  the  effects  of  intoxication. 
LiTB  Insurance.  —  Judgment  for  the  amount  of  the  policy,  with  interest 
thereon  from  the  time  that  the  policy  should  have  been  paid,  is  proper, 
where  a  foreign  life  insurance  company  refuses  to  obey  an  order  of  court 
and  pay  a  loss  which  occurred  six  years  before.     The  officers  of  the  cor- 
poration in  another  state  cannot,  in  such  case,  be  punished  for  contempt 
for  disobeying  the  order  of  the  court. 

196 
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W.  C.  Calkins  and  F.  C.  Hormel,  for  the  appellant. 

Charles  A.  Clark,  Henry  Rickel,  and  E.  H.  Crocker^  for 
the  appellee. 

RoTHROcK,  J.  1.  The  opinion  of  this  court  on  the  former 
appeal  of  the  cause  will  be  found  in  72  Iowa,  242.  It  was  held 
■upon  that  appeal  that  an  action  at  law  for  the  amount  named 
in  the  policy  or  certificate  could  not  be  maintained;  that,  by 
the  terras  of  the  contract,  the  defendant's  obligation  was  to 
make  an  assessment  upon  the  members  of  the  association, 
collect  the  assessment,  and  pay  it  to  the  beneficiary;  and  that 
no  more  than  nominal  damages  could  be  recovered  in  an  ac- 
tion at  law.  When  the  cause  was  remanded  to  the  district 
court,  and  when  the  amended  and  substituted  petition  in 
equity  was  filed,  the  defendants  moved  to  strike  out  the  pe- 
tition, and  demurred  thereto.  The  motion  and  demurrer  were 
overruled. 

The  question  arising  upon  these  rulings  of  the  court  is 
elaborately  argued  by  counsel.  It  is  an  important  question 
in  the  case.  If  there  was  no  right  to  amend  the  pleadings  so 
as  to  present  an  action  in  equity,  instead  of  one  at  law,  and  if 
the  amendments  set  up  an  entirely  new  action,  it  could  not 
be  maintained,  because  the  policy  or  certificate,  which  is  the- 
basis  of  the  suit,  expressly  provides  that  no  action  can  be 
maintained  thereon  which  is  not  commenced  within  one  year 
after  the  death  of  the  insured.  The  statute  of  this  state  au- 
thorizing the  amendment  of  pleadings  is  very  comprehensive: 
Code,  sec.  2689.  Under  this  and  other  sections  of  the  code  it 
has  become  the  rule  to  allow  amendments,  and  to  deny  the 
right  is  the  exception.  When  this  cause  was  remanded  to  the 
district  court,  there  was  the  same  right  of  amendment  as  there 
would  have  been  if  it  had  not  been  tried.  It  was  one  of  those 
cases  where  an  amendment  to  the  petition  was  absolutely 
necessary.  In  the  opinion  of  this  court,  the  plaintifi"  should 
have  demanded  an  assessment  upon  the  membership  of  the 
association,  instead  of  asking  a  judgment  at  law.  It  was  no 
more  than  an  amendment  of  the  prayer  of  the  petition.  If 
the  claim  was  an  honest  one,  and  the  defendant  refused  to 
make  an  assessment  to  pay  it,  there  was  a  breach  of  the  con- 
tract, for  which  it  was  liable.  The  plaintiff  sought  a  recovery 
upon  the  policy.  He  set  out  in  his  petition  and  amendments 
thereto,  before  the  first  trial,  every  fact  necessary  to  show  that 
he  was  entitled  to  relief  in  some  form.     He  made  the  mistake 
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of  demanding  a  judgment  for  the  amount,  when  he  should 
have  demanded  that  an  assessment  be  made.  If  the  objec- 
tion to  his  petition  had  been  made  before  the  trial,  it  was  his 
right  to  have  his  cause  changed  into  the  proper  proceeding, 
and  to  amend  the  prayer  of  his  petition  accordingly.  The 
error  in  claiming  a  judgment  did  not  abate  the  action:  Code, 
sec.  2514.  By  the  amendments  there  was  no  change  of  the 
cause  of  action.  If  the  plain tifl*,  when  the  cause  was  re- 
manded, had  sought  to  amend  his  petition  by  declaring  upon 
the  breach  of  a  contract  of  insurance  against  loss  by  fire,  that 
would  have  been  a  new  cause  of  action.  It  would  not  have 
been  an  amendment.  The  cause  of  action  in  this  case  was 
the  breach  of  the  contract  of  insurance,  and  the  amendment 
was  merely  a  change  of  the  form  of  the  remedy.  The  right 
to  make  these  amendments,  by  which  causes  are  changed 
from  the  law  to  the  equity  jurisdiction  of  the  court,  and  vice 
versa,  have  been  too  long  practiced  in  our  courts  to  be  now 
called  in  question.  As  sustaining  the  views  above  expressed, 
see  Holmes  v.  Clark,  10  Iowa,  427;  Weaver  v.  Kintzley,  58  Id. 
193;  Emmet  County  v.  Griffin,  73  Id.  163;  Case  v.  Blood,  71 
Id.  632;  Barke  v.  Early,  72  Id.  273;  Barnes  v.  Hekla  Fire  Ins. 
Co.,  75  Id.  11;  9  Am.  St.  Rep.  450;  and  Cook  v.  Chicago,  R.  I. 
(Sc  P.  Ry  Co.,  75  Iowa,  169.  We  have  not  thought  it  neces- 
eary  to  review  the  authorities  cited  by  counsel  for  appellant 
upon  this  question.  It  is  a  question  of  pleading,  which  we 
must  regard  as  settled  in  this  state.  The  original  petition  was 
filed  within  a  year  after  the  insured  died,  and  neither  the  lim- 
itation in  the  policy  nor  the  limitation  of  the  statute  can  be 
invoked  as  defenses  to  the  action. 

■  2.  The  certificate  held  by  the  deceased  was  made  payable 
to  the  "  devisees  of  William  H.  Hewitt,  as  designated  in 
his  last  will  and  testament."  When  the  plaintiff"  filed  his 
amended  petition  in  equity,  he  pleaded  that  the  designation 
of  the  beneficiaries  in  the  certificate  was  a  mistake,  and  it 
was  prayed  that  the  same  be  reformed  so  as  to  be  made  pay- 
able to  A.  E.  Hewitt,  his  wife,  in  conformity  with  the  inten- 
tion of  the  parties.  The  decree  reformed  the  instrument  as 
prayed.  It  appears  that  the  deceased  left  no  last  will  and 
testament,  and  there  were,  therefore,  no  devisees.  It  is 
claimed  that  there  was  not  sufficient  evidence  to  warrant  the 
reformation  of  the  contract.  We  need  not  determine  this 
question.  It  appears  that  the  widow  of  the  deceased  and  all 
of  his  heirs  assigned  the  policy  to  the  plaintiff.     Surely  the 
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defendant  ought  not  to  seek  to  avoid  its  obligation  by  the  al- 
leged failure  of  a  beneficiary.  In  such  case,  the  heirs  of  the 
deceased  are  the  beneficiaries.  If  he  made  no  last  will  and 
testament,  the  right  to  the  avails  of  the  life  insurance  would 
descend  to  his  heirs  the  same  as  any  other  property  or  chose 
in  action:  Smith  v.  Covenant  Mut.  Ben.  Ass'n,  24  Fed.  Rep. 
685;  Covenant  Mut.  Ben.  Ass'n  v.  Sears,  114  111.  113. 

We  come  now  to  a  consideration  of  the  facts  in  the  case. 
The  defendant  is  a  corporation,  and  its  place  of  business  is  at 
Galesburg,  in  the  state  of  Illinois.  The  deceased  was  a  resi- 
dent of  Marion,  in  this  state,  where  he  kept  a  hotel.  The  ap- 
plication for  the  insurance  was  taken  in  June,  1882,  by  one 
W.  H.  Wharry,  an  agent  of  the  defendant.  He  had  been  at 
Marion  for  several  weeks  before  the  application  was  made,  en- 
gaged in  taking  applications  for  insurance  for  the  defendant. 
It  does  not  appear  that  he  had  any  other  business.  He  boarded 
at  the  hotel  kept  by  the  deceased.  Fifteen  dollars  was  neces- 
sary to  be  paid  by  the  deceased  to  constitute  him  a  member 
of  the  association.  When  the  application  was  made  by  an 
arrangement  between  Wharry  and  the  deceased,  five  dollars 
of  this  amount  was  paid  by  a  credit  upon  the  account  against 
Wharry  for  his  boarding,  and  the  deceased  gave  Wharry  his 
promissory  note  for  ten  dollars,  dated  June  15, 1882,  and  payable 
July  15,  1882.  Wharry  changed  the  scene  of  his  operations 
to  Sycamore,  Illinois,  and  sent  the  note  to  a  bank  at  Marion 
for  collection,  where  it  was  paid  July  15,  1882,  and  the  amount, 
with  the  proceeds  of  two  other  notes  taken  for  insurance,  was 
sent  to  him.  It  appears  that  the  deceased  was  addicted  to 
the  excessive  use  of  intoxicating  liquors.  He  had  acquired 
this  habit  years  before  he  died.  The  testimony  of  a  large 
number  of  witnesses  was  taken  upon  this  feature  of  the  case, 
from  which  it  appears  that  his  drunkenness  was  noticeable  to 
every  one  who  observed  him.  It  is  not  disputed  that  he  was 
a  confirmed  drunkard.  Wharry  knew  this  fact  perfectly.  He 
not  only  could  not  have  failed  to  know  it  by  observation,  but 
the  defendant  had  two  medical  examiners  at  Marion,  and  one 
of  them  told  Wharry  before  he  took  the  application  that  the 
deceased  was  not  a  proper  subject  for  insurance,  because  of 
his  habits.  With  this  knowledge,  Wharry  took  the  applica- 
tion, after  a  medical  examination  by  the  other  examiner.  The 
defense  upon  the  facts  is  based  upon  the  intemperate  use  of 
alcoholic  beverages.  The  application  contains  the  usual  stip- 
ulations, agreeing  that  the  contract  should  be  void  if  the  in- 
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Bured  should  habitually  use  alcoholic  drinks  liable  to  injure 
his  health,  and  that  if  at  any  time  he  should  impair  his  health 
by  the  excessive  use  of  liquors,  the  contract  should  be  void,, 
and  might  be  so  deemed  by  the  association.  This  application 
was  not  indorsed  upon  the  policy,  and  for  that  reason  nO' 
defense  can  be  founded  upon  alleged  false  and  fraudulent 
answers  and  statements  in  the  application:  Acts  18th  Gen.. 
Assem.,  c.  211;  Cook  v.  Federal  Life  Ass'n,  74  Iowa,  746.  But 
the  defendant  claims  that  by  the  very  terms  of  the  certificate 
or  policy  in  suit  it  became  void,  and  of  no  effect.  It  is  pro- 
vided therein,  or  rather  indorsed  on  the  back,  and  made  part 
of  the  certificate,  that  if  the  assured  "shall  use  acoholic,  nar- 
cotic, or  other  stimulants  to  such  an  extent  as  to  injure  his  or 
her  health,  or  produce  delirium  tremens,  or  shall  die  while  in- 
toxicated, or  from  the  efifects  of  drunkenness,  ....  the  cer- 
tificate shall  be  void,  and  of  no  effect."  This  being  a  part  of 
the  policy,  the  defendant  has  the  right  to  avail  itself  of  it  as  a 
defense  so  far  as  applicable  to  the  facts  of  the  case.  But  there 
is  another  provision  of  the  policy,  which  is  as  follows:  "If  at 
any  time  during  the  lifetime  of  the  holder  of  this  certificate, 
reliable  information  and  evidence  shall  come  to  the  knowledge 
of  the  association  that  the  said  holder  of  this  certificate  did 
conceal  facts  which  should  have  been  stated,  or  did  make- 
false  or  untrue  statements  or  representations  in  his  or  her  ap- 
plication, on  the  good  faith  of  which  this  certificate  was  issued, 
or  if  the  said  holder  of  this  certificate  shall  be  guilty  of  any 
criminal  act,  or  shall  injure  or  impair  his  or  her  health  by 
immoral  practices,  or  by  the  use  of  alcoholic,  narcotic,  or  other 
stimulants,  or  shall  become  an  habitual  or  excessive  user  of 
stimulants,  have  delirium  tremens,  or  shall  violate  any  one  of 
the  conditions  and  agreements  contained  in  the  application  or 
this  certificate,  the  association  may,  by  written  notice  signed 
by  its  president  or  secretary,  cancel  and  annul  this  certificate; 
and  when  so  canceled  and  annulled,  or  rendered  null  and  void 
by  the  violation  of  any  part  of  this  contract,  all  moneys  which 
have  been  paid,  and  all  rights  and  benefits  which  may  have 
accrued,  shall  be  absolutely  forfeited." 

The  two  clauses  of  the  certificate  are  not  necessarily  repug- 
nant to  each  other.  By  the  last  clause  it  was  the  right  of  the 
defendant  to  cancel  the  certificate  when  it  came  to  its  knowl- 
edge that  the  defendant  made  false  or  untrue  statements  in 
his  application,  or  indulged  in  intoxicating  liquors  so  as  to 
injure  or  impair  his  health.     The  certificate  was  not  issued  ia 
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reliance  upon  the  good  faith  and  truth  of  the  application. 
The  defendant  did  not  issue  the  policy  relying  upon  the  repre- 
sentations made  in  the  application.  Its  agent  knew  that  the 
statements  contained  therein  as  to  the  decedent's  habits  were 
not  true.  With  this  knowledge  upon  the  part  of  the  agent,  he 
forwarded  the  application,  and,  instead  of  recalling  it,  not 
only  allowed  a  certificate  to  issue,  but  collected  the  money  in 
payment  therefor.  How  long  he  remained  as  a  boarder  at  the 
hotel  does  not  appear.  If  he  remained  at  all,  he  knew  that 
the  deceased  did  not  reform.  We  think  it  ought  to  be  held 
that,  as  the  defendant  issued  the  certificate,  knowing  the  dece- 
dent's habits,  and  afterwards  received  the  premium  without 
canceling  the  policy,  it  should  be  held  to  have  waived  the 
other  provision  rendering  the  policy  void  for  the  very  same 
conduct  of  the  deceased  for  which  it  had  the  right  to  rescind. 
Upon  this  question,  see  Northwestern  etc.  Ins.  Co.  v.  Hazelett^ 
105  Ind.  212;  55  Am.  Rep.  192. 

4.  The  only  question  of  fact  remaining  to  be  determined  is, 
Did  the  assured  die  from  the  eflects  of  intoxication,  or  while 
intoxicated  ?  The  waiver  of  the  right  to  cancel  the  policy  did 
not  waive  that  part  of  the  contract  by  which  the  policy  should 
be  void  if  the  assured  died  from  the  effects  of  intoxication  or 
while  intoxicated.  The  burden  of  proving  this  issue  was  upon 
the  defendant.  It  is  not  claimed  that  the  deceased  was  con- 
tinually intoxicated.  He  left  his  home  at  Marion  in  a  sober 
condition.  He  drank  on  the  way,  and  when  he  arrived  at 
Council  Bluffs  he  was  very  much  intoxicated, — so  much  so 
that  the  conductor  of  the  train  left  him  in  the  car  in  which  he 
made  his  journey,  and  which  arrived  at  Council  Bluffs  at  one 
or  two  o'clock  in  the  morning.  The  next  known  of  him  wa& 
that  he  registered  his  name  at  a  hotel  in  Council  Bluffs  on 
that  morning.  He  was  next  seen  in  the  evening,  at  Omaha, 
and  near  the  ditch  where  he  was  found  dead  the  next  morn- 
ing. There  was  water  in  the  ditch  to  the  depth  of  three  or 
four  feet,  and  the  bottom  was  soft  mud.  A  witness  for  the 
defendant,  who  claims  to  have  seen  him  at  six  o'clock  in  the 
evening,  not  far  from  the  ditch,  testified  that  he  walked  like  a 
drunken  man.  It  does  not  appear  at  what  time  in  the  even- 
ing or  night  he  was  drowned.  As  the  inquiry  is  confined  to 
his  actual  condition  when  he  was  drowned,  we  are  not  pre- 
pared to  say  that  the  learned  judge  who  determined  the  case 
upon  the  last  trial  should  have  found  that  the  defendant  es- 
tablished this  issue.     There  are  some  circumstances  in  th* 


202  Newman  v.  Covenant  Mutual  Ins.  Ass'n.       [Iowa, 

case  tending  to  show  that  the  witness  who  testified  that  he 
saw  the  deceased  in  the  evening  was  mistaken  in  identifying 
him  as  the  person  who  was  drowned.  There  are  marked  dis- 
crepancies in  the  description  of  the  man  seen  by  the  witness 
and  the  deceased.  These  discrepancies  pertain  to  the  hat, 
clothing,  and  whiskers  worn  by  the  person  seen  by  the  wit- 
ness. 

5.  As  has  been  stated,  the  defendant  refused  to  make  the 
assessment  ordered  by  the  decree  of  the  court.  This  decree 
was  entered  January  5,  1888,  and  the  defendant  was  ordered 
to  make  return  of  its  doings  in  that  behalf  by  the  first  day  of 
the  next  term,  to  which  the  cause  was  continued.  On  the 
fifth  day  of  April,  1888,  it  being  the  March  term  of  said  court, 
a  supplemental  petition  was  filed,  in  which  the  decree  of  the 
former  term  was  recited,  and  it  was  therein  alleged  that  the 
defendant  had  disregarded  and  defied  said  decree  by  neglect- 
ing and  refusing  to  make  any  assessment  whatever,  and  that, 
by  reason  thereof,  the  plaintifi"  was  unable  to  realize  anything 
upon  said  certificate,  and  that  defendant  has  a  large  amount 
of  assets  and  property,  and  praying  for  a  judgment  for  the 
amount  of  the  certificate,  with  interest  from  the  time  an  as- 
sessment should  have  been  made  before  the  suit  was  first 
instituted.  A  demurrer  to  this  supplemental  petition  was 
overruled.  The  defendant  stood  on  its  demurrer;  and  the 
court,  upon  the  record  before  it,  and  without  the  introduction 
of  further  evidence,  entered  judgment  as  prayed  in  the  sup- 
plemental petition.  It  is  claimed  that  this  judgment  is  erro- 
neous, and  that  the  only  power  possessed  by  the  court  was  to 
punish  the  officers  of  the  company  for  contempt  in  disobey- 
ing the  order  to  make  the  assessment.  We  think  the  judg- 
ment was  not  erroneous.  It  may  be  that  the  officers  of  this 
association  honestly  believed,  when  proofs  of  loss  were  made, 
that  the  association  was  not  liable,  or  rather,  was  under  no 
legal  obligation  to  make  an  assessment  to  pay  the  loss.  The 
record  shows  that  they  were  in  error  in  refusing  to  provide  for 
the  payment  of  the  loss.  They  postponed  it  for  nearly  six 
years.  It  is  well  understood  that  the  membership  of  these 
assessment  associations  is  constantly  changing;  that  new 
members  are  not  assessable  for  losses  which  occur  before  they 
become  members;  and  that  assessments  can  be  made  only  on 
the  members  liable  to  pay  when  the  losses  occur.  It  appears, 
from  the  answer  of  the  defendant,  that  when  this  loss  was 
payable  there  were  at  least  five  thousand  members  liable  to 
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assessment  in  the  sum  of  one  dollar  each  for  the  payment  of 
this  death  claim.  No  court,  so  far  as  we  have  observed,  has 
determined  just  what  is  the  liability  of  one  of  these  assess- 
ment companies.  This  court,  and  most  of  the  other  courts 
of  the  country,  have  held  that  an  action  at  law  to  recover  the 
amount  of  the  policy  will  not  lie.  The  defendant's  position 
is,  that  if  the  officers  refuse  to  make  an  assessment,  the  rem- 
edy is  punishment  for  contempt,  which  is  a  fine  of  fifty  dol- 
lars. This  is  a  safe  refuge,  and  if  adopted  by  the  courts,  it 
discharges  the  corporation  from  all  liability;  and  for  that 
matter,  the  court  in  this  case  would  have  been  powerless  to 
punish  the  oflScers  for  contempt.  They  are  beyond  the  juris- 
diction of  the  court,  in  the  state  of  Illinois.  Some  one  should 
answer  for  any  shrinkage  in  an  assessment  now  to  be  made 
on  account  of  the  delay.  The  party  should  suffer  for  it  who 
is  in  the  wrong,  and  the  defendant  is  obviously  that  party. 
It  should  make  good  to  the  plaintiff  what  he  has  lost  by  its 
breach  of  its  contract  to  make  an  assessment,  collect  the 
money,  and  pay  it  to  the  plaintiff.  To  require  less  upon  the 
record  made  in  this  case  would  be  a  license  to  natural  per- 
sons to  organize  corporations  as  a  cover  for  the  grossest  frauds. 
Something  is  said  in  argument  to  the  effect  that  the  court 
had  no  jurisdiction  to  enter  the  decree,  because  the  defendant 
is  an  Illinois  corporation.  The  proposition  is  not  sound.  The 
defendant  was  properly  brought  into  court,  the  decree  was  a 
personal  decree,  and  the  judgment  is  a  personal  judgment. 
It  cannot  be  enforced  by  execution  by  the  courts  of  this  state; 
but,  being  a  personal  judgment  against  the  corporation  defend- 
ant, it  will  be  entitled  to  full  force  and  credit  in  the  courts  of 
Illinois. 
Affirmed. 


Converting  Aotiok  at  Law  into  Equitabls  Action  bt  Amkndment.  — 
One  is  not  estopped,  by  bringing  an  action  at  law,  from  changing  such  action 
by  means  of  amendment  into  an  action  in  equity:  Barnes  v.  Hekla  F.  Ins. 
Co.,  75  Iowa,  11;  9  Am.  St.  Kep.  450. 

Life  Insurance.  —  A  man  may  insure  bis  life  for  the  benefit  of  his  wife 
and  children,  and  the  insurance  is  personal  to  them,  when  they  survive  him: 
Hooker  V.  Sugg,  102  N.  0.  115;  11  Am.  St.  Rep.  717,  and  note  721-724,  aa 
to  the  results  of  the  death  of  the  beneficiary  prior  to  the  death  of  the  person 
whose  life  is  insured.  Where  a  person  obtains  an  insurance  upon  his  life, 
payable  to  his  "devisees  or  heirs  at  law,"  and  dies  intestate,  without  issue, 
the  insurance  will  go  to  his  widow,  if  any,  to  the  exclusion  of  next  of  kin: 
Alexander  v.  Northvoestern  Masonic  Aid  Ass'n,  126  IlL  558.  But  the  immedi- 
ate right  of  insurance  money  upon  the  life  of  a  deceased  vests  in  the  personal 
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representatives,  not  at  once  in  a  legatee  or  other  person  entitled  thereto  r 
S?iope  y.  Shove,  69  Wis.  425.  Where  a  wife,  the  beneficiary  in  a  life  insur- 
ance policy  upon  her  husband's  life,  dies  before  the  husband,  he  cannot  sim- 
ply by  his  will,  executed  after  the  wife's  death,  dispose  of  the  insurance 
money  so  as  to  divert  it  from  the  heirs  of  his  wife,  the  beneficiary:  Olmstead 
V.  Masonic  etc.  Sodeiy,  37  Kan.  93.  When  the  constitution  of  an  insurance 
association  provides  that  each  member  shall  designate  in  writing  a  beneficiary 
who  upon  his  death  shall  receive  the  insurance  money,  if  there  has  been  nO' 
one  so  designated,  the  association  is  under  no  legal  liability  to  pay  the  money 
to  anybody:  Order  qf  Mutual  Companions  v.  Oriest,  76  Cal.  494. 

Waiver  of  Conditions  as  to  Forfeiture  of  Insurance  Policies.  — 
Insurance  companies  may  and  often  do  waive  the  enforcement  of  forfeiture 
because  of  conditions  in  insurance  policies  which  are  broken:  Stylow  v.  Wis- 
consin etc  Ins.  Co.,  69  Wis.  224;  2  Am.  St.  Rep  738,  and  note;  Brown  v. 
State  Ins.  Co.,  74  Iowa,  428;  7  Am.  St.  Rep.  495,  and  note;  Fitzpatnck  v. 
Hartford  L.  etc.  Ins.  Co.,  56  Conn.  116;  7  Am.  St.  Rep.  288,  and  note;  Menk 
V.  Home  Ins.  Co.,  76  Cal.  51;  9  Am.  St.  Rep.  158,  and  note;  Wheaion  v. 
North  British  etc.  Ins.  Co.,  76  Cal.  415;  9  Am.  St.  Rep.  216,  and  extended 
note;  Queen  Ins.  Co.  v.  Young,  86  Ala.  424;  11  Am.  St.  Rep.  51,  and  note. 

Contempt.  —  Failure  to  pay  money  upon  order  of  court  does  not  neces- 
sarily constitute  a  contempt  of  court,  though  sometimes  it  does:  Clements  v. 
Tillman,  79  Ga.  451;  11  Am.  St.  Rep.  441,  and  note;  In  re  Wilson,  75  CaL 
580. 


State  v.  Hall. 

(76  low  A,  85.] 

Criminal  Law  —  Larceny  in  Obtaining  Goods  by  False  Pretense.  — 
If  the  owner  of  goods  or  his  employee  parts  with  their  possession  with- 
out the  purpose  of  parting  with  the  property  therein,  and  expects  their 
return  or  disposition  according  to  his  direction,  or  expects  payment  for 
them  to  complete  a  sale  thereof,  the  taking  and  conversion  with  feloni- 
ous intent  to  deprive  the  owner  of  the  goods  of  his  possession  is  larceny; 
or  if  possession  is  obtained  by  trick,  artifice,  or  false  pretense,  with  the 
felonious  intent  on  the  part  of  the  accused  to  convert  them  to  his  own 
use,  he  is  also  guilty  of  larceny. 

Wright,  Baldwin,  and  Haldane,  for  the  appellant. 

Beck,  J.  1.  The  undisputed  facts  of  the  case  are  these: 
Defendant  employed  a  tailor  in  Council  Bluffs  to  furnish  the 
materials  and  make  for  him  an  overcoat  and  a  pair  of  panta- 
loons. When  the  garments  were  finished,  he  went  to  the 
tailor's  shop  and  tried  on  the  overcoat,  which  proved  quite 
Batiafactory.  He  stated  that  he  did  not  have  money  enough 
to  pay  for  the  clothing,  but  would  have  in  a  few  days.  He  did 
not  ask  for  credit.  The  tailor  did  not  offer  to  give  him  credit, 
and  replaced  the  garments  where  finished  work  was  kept.    In 
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three  or  four  days  thereafter  the  defendant  returned  at  night, 
when  the  tailor  was  absent,  and  the  shop  was  in  charge  of  an 
employee.  He  said  he  wanted  the  garments.  The  employee 
proceeded  to  get  them,  and  defendant  took  out  his  pocket- 
book,  and  counted  out  the  money  to  be  paid  for  them.  He 
tried  on  the  overcoat,  and  approved  it.  He  then  said  he  did 
not  have  quite  enough  money  to  pay  for  the  garments,  and 
asked  the  employee  to  wrap  up  the  pantaloons,  and  go  with 
him  to  his  room,  where  he  would  pay  for  the  clothing.  The 
employee  complied,  and  defendant  wore  the  overcoat  and  took 
the  other  garment.  When  he  reached  a  stairway  on  the  street, 
he  said  to  the  employee,  "  Wait  here  a  minute,  and  I  will  go 
upstairs  and  get  the  key  of  my  room."  He  left  the  employee, 
and  went  up  the  stairs,  and  this  was  the  last  seen  of  him  that 
night.  The  employee  searched  for  him  without  avail.  He  left 
his  old  overcoat  in  the  tailor-shop,  saying  he  would  return 
for  it  the  next  morning,  which  he  did  not  do.  At  that  time 
he  had  a  room  in  Omaha,  where  he  was  arrested  for  this  of- 
fense. 

2.  Where  the  owner  of  goods  parts  with  their  possession 
without  the  purpose  of  parting  with  the  property  therein,  and 
expects  their  return  or  disposition  according  to  his  direction, 
or  expects  payment  for  them  to  complete  a  sale  thereof,  the 
taking  and  conversion  with  the  felonious  intent  to  deprive  the 
owner  of  the  goods  is  larceny.  So  if  possession  is  obtained  by 
a  trick,  artifice,  or  false  pretense,  with  the  felonious  intent  on 
the  part  of  accused  to  convert  them  to  his  own  use,  he  is  guilty 
of  larceny.  These  are  familiar  rules  of  the  law:  See  Water- 
man's Criminal  Digest,  p.  373,  sec.  9;  p.  377,  sees.  47-58. 

3.  The  evidence  clearly  brings  defendant's  case  within  these 
rules.  It  is  shown  beyond  dispute  that  his  purpose  was  to  ob- 
tain the  garments  without  the  tailor's  assent,  and  thus,  in  the 
rogues'  dialect,  "beat  him  out  of  his  money."  The  cheat  and 
trick  resorted  to  by  defendant  have  often  been  practiced  by 
this  class  of  fellows,  but  are  none  the  less  criminal.  The  very 
moderate  term  in  the  penitentiary  given  to  defendant  by  the 
court  below  will  serve  to  teach  rogues  of  defendant's  class 
that  it  is  no  safer  to  commit  larceny  by  deceit,  trick,  and  the 
abuse  of  confidence  which  tradesmen  are  authorized  to  put  in 
their  customers,  than  by  stealthily  taking  property  with  in- 
tent to  steal  it.  The  instructions  given  to  the  jury  accord  with 
the  views  we  have  expressed.  In  our  opinion,  the  judgment 
of  the  district  court  ought  to  be  affirmed. 
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Obtaiioko  Goods  unssr  Falsi  Prktensb. — To  snatain  a  charge  that 
goods  were  obtained  by  false  pretenses,  a  felonious  intent  most  be  shown: 
StaU  V.  Fields,  118  Ind.  491;  and  to  constitute  this  offense,  it  is  not  merely 
•ufficient  that  one  obtain  goods  from  another  with  intent  to  defraud,  but  he 
must  hare  obtained  the  goods  by  means  of  false  pretenses;  and  a  pretense  to 
be  false  must  actually  be  false,  not  merely  believed  to  be  so  by  him  employ- 
ing it:  State  v.  Aaher,  50  Ark.  427;  State  v.  Wasservogle,  77  Cal.  173.  An 
acquittal  of  a  charge  of  forging  and  uttering  a  false  note  and  chattel  mort* 
gage  bars  a  prosecution  for  obtaining  goods  under  false  pretenses  in  exchange 
for  such  note  and  mortgage,  when  the  same  transaction  is  relied  upon  by  the 
state  in  both  prosecutions:  State  v.  Stone,  75  Iowa,  215. 

Larcemt  —  False  Eepreskntations.  —  Where  one  bargains  for  goods  un- 
der an  assumed  name,  for  which  he  pays  only  part  of  the  purchase  price,  and 
immediately  ships  the  goods  to  a  distant  state,  and  himself  goes  there,  he  is 
guilty  of  larceny,  inasmuch  as  he  evidently  premeditatedly  obtained  the  goods 
through  fraud,  and  feloniously  appropriated  the  same:  March  v.  State,  117 
Ind.  547.  But  a  conviction  cannot  be  had  for  the  removal  of  property,  upon 
which  the  accused  held  a  lawful  lien,  when  the  agreement  between  the  par- 
ties shows  that  the  lien  had  become  merged  into  absolute  title  in  the  accused; 
but  otherwise  a  removal  of  property  under  such  circumstances,  with  intent 
to  defraud,  would  constitute  larceny:  Smith  v.  State,  84  Ala.  438;  compare 
State  V.  Fisher,  38  Minn.  378,  for  an  instance  of  larceny  by  a  bailee. 

Obtaining  Money  under  False  Pretenses.  — To  constitute  this  offense, 
four  things  must  be  alleged  and  proved,  —  intent  to  defraud,  actual  fraud, 
fraud  by  means  of  false  pretenses,  and  the  false  pretenses  must  be  shown  to 
have  induced  the  owner  to  part  with  his  money:  People  v.  Wasservogle,  77 
Cal.  173;  State  v.  Asher,  50  Ark.  427;  State  v.  Metsch,  37  Kan.  222.  In  an 
indictment  for  obtaining  money  under  false  pretenses,  the  allegation  that  the 
act  was  committed  "with  intent  to  defraud"  is  sufficient:  White  v.  State,  86 
Ala.  69;  Staie  v.  Diocon,  101  N.  0.  741.  In  a  prosecution  of  this  character,  it 
is  necessary  for  the  state  to  negative  specifically  the  false  pretenses:  Staie  v. 
Metsch,  37  Kan.  222.  Where  the  language  of  the  statute  is,  "by  false  pre- 
tense," the  allegation  "by reason  of  false  pretenses "  is  sufficient:  Cowanv. 
State,  22  Neb.  519. 

Obtaining  Signatures  to  Instruments  through  Means  op  False  Pre- 
tenses is  a  criminal  offense  in  Iowa:  State  v.  Jamison,  74  Iowa,  613;  State  v. 
Clark,  72  Id.  30. 


Teaohout  V.  Van  Hoesen. 

[76  Iowa,  118.1 

Peaudulent  Representations — Right  op  Action.  —  Where  plaintiff,  who 
was  defendant's  confidential  adviser,  and  engaged  in  the  ice  business,  of 
which  defendant  was  ignorant,  advised  the  latter  to  invest  in  a  new 
business  of  the  same  nature,  enjoining  secrecy  in  the  matter,  and  repre- 
senting that  property  purchased  for  the  purpose  cost  twenty  thousand 
dollars,  when  in  fact  it  cost  but  fourteen  thousand  dollars;  and  defend- 
ant, relying  upon  the  statement  as  true,  invested  to  the  extent  of  a  one- 
third  interest  in  a  corporation  formed  for  the  purpose,  paying  therefor 
more  than  the  other  two  thirds  cost  plaintiff  and  another  incorporator. 
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■aoh  representation  is  actionable,  being  one  of  fact,  and  not  a  mere  ex- 
pression of  opinion  as  to  value;  and  as  the  representation  was  made 
before  the  corporation  was  formed,  the  defendant,  and  not  the  corpora- 
tion,  was  the  party  injured  thereby,  and  defendant  may  maintain  a 
counterclaim  to  recover  the  damages  resulting  from  such  representations, 
notwithstanding  the  fact  that  he  had  sold  his  stock,  and  parted  with  all 
interest  in  the  corporation. 

Action  to  recover  money  paid  by  plaintiflf  as  surety  for  de- 
fendant upon  a  promissory  note.  Defendant  admitted  the 
liability,  but  set  up  a  counterclaim,  alleging  damages  due 
from  plaintiff  for  fraudulent  representations  made  by  him  in 
organizing  a  corporation  in  which  they  were  both  stockholders. 
Upon  the  close  of  defendant's  evidence,  plaintifiF  moved  that 
the  jury  be  directed  to  return  a  verdict  for  him  for  the  amount 
claimed,  notwithstanding  defendant's  counterclaim.  The 
motion  was  granted.  Judgment  for  plaintiflf.  Defendant  ap- 
peals. 

Mitchell  and  Dudley,  and  Finkhine  and  McClelland,  for  the 
appellant. 

Read  and  Read,  and  Baylies  and  Baylies,  for  the  appellee. 

RoTHROCK,  J.  1.  The  ultimate  question  to  be  determined 
is,  Was  the  court  correct  in  holding,  as  matter  of  law,  that, 
upon  the  issues  presented  by  the  counterclaim,  and  the  evi- 
dence introduced  in  its  support,  the  defendant  was  not  entitled 
to  recover  any  damages?  It  is  not  necessary  to  set  out  the 
counterclaim  in  full.  In  its  substance  it  charges  the  plaintiff 
with  fraudulent  representations,  to  the  damage  and  injury  of 
the  defendant,  preliminary  to  and  at  the  time  of  organizing  a 
corporation  known  as  the  "Des  Moines  Ice  Company."  The 
stockholders  of  that  corporation  were  three  in  number.  They 
were  the  plaintiflf  (who  held  his  stock  in  the  name  of  one 
Myers),  one  Branson,  and  the  defendant.  The  alleged  false 
and  fraudulent  reprepresentations  consist  in  inducing  the  de- 
fendant to  become  a  stockholder  by  representing  that  certain 
real  estate  upon  which  there  were  ice-houses,  and  certain  per- 
sonal property  used  in  carrying  on  the  ice  business,  had  been 
purchased  by  Teachout  and  Branson  from  one  Grefe  for  the 
sum  of  twenty  thousand  dollars,  and  it  was  put  into  the  enter- 
prise at  that  valuation,  when  in  truth  and  fact  the  purchase 
was  made  for  the  sum  of  fourteen  thousand  dollars,  and  that 
Teachout  and  Branson  thereby  secured  an  advantage  in  the 
organization  of  the  corporation  to  the  amount  of  six  thousand 
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dollars.  There  was  a  reply  to  the  counterclaim,  and  motions 
and  demurrers  were  filed,  and  determined  by  the  court.  It  is 
not  necessary  to  notice  the  pleadings  further,  nor  the  rulings 
on  the  motions  and  demurrers,  as  the  question  presented  for 
determination  by  the  appeal  will  be  apparent  from  a  state- 
ment of  the  facts  which  the  evidence  tended  to  establish. 

It  appears,  from  the  evidence,  that  the  plaintifi^  was  engaged 
in  the  ice  business  at  Des  Moines  for  several  years  prior  to 
1883,  and  the  defendant  was,  during  the  same  time,  engaged 
as  manager  of  the  butter  and  egg  business  of  Schermerhorn 
<fe  Co.,  at  the  same  place.  The  parties  were  well  acquainted, 
and  had  more  or  less  business  relations,  which  consisted  in 
the  purchase  of  ice  by  defendant  from  plaintiff  for  use  in  the 
said  business.  On  the  sixteenth  day  of  July,  1883,  the  firm  of 
Branson  &  Co.  entered  into  a  written  contract  for  the  purchase 
of  the  real  and  personal  property  theretofore  used  by  Grefe  in 
conducting  the  ice  business.  The  purchase  price  was  $14,000, 
of  which  $2,050  was  paid  at  the  execution  of  the  contract.  The 
further  sura  of  $2,950  was  to  be  paid  in  cash  on  the  Ist  of  No- 
vember, 1883,  at  which  time  Branson  &  Co.  were  to  take  pos- 
session of  the  property  sold;  and  the  remainder  of  the  purchase 
price,  being  $9,000,  was  to  be  secured  by  mortgage  upon  the 
property.  Teachout  was  not  known  in  this  transaction.  But 
from  the  inception  of  the  enterprise  he  was  one  of  the  real  par- 
ties in  interest,  and  its  most  active  promoter  and  managing 
spirit.  The  defendant  had  some  money  which  he  desired  to 
invest,  and  frequently  consulted  Teachout,  who  was  a  success- 
ful business  man,  on  the  subject  of  business  investments. 
A.fter  the  contract  was  made  for  the  Grefe  property,  and  about 
September,  1883,  the  plaintiff  proposed  that  defendant  should 
take  an  interest  in  the  Grefe  property  and  ice  business. 
Teachout  was  then  engaged  in  the  business  at  another  place 
in  the  city,  and  desired  to  keep  his  interest  in  the  new  venture 
secret  from  the  public,  lest  a  rival  company  should  start  up, 
and  he  exacted  a  promise  of  secrecy  from  defendant  as  to  the 
exact  nature  of  the  enterprise.  He  then  told  the  defendant 
that  he  could  have  an  interest  in  the  business  and  property  at 
cost.  He  represented  to  the  defendant  that  the  Grefe  property 
and  business  cost  twenty  thousand  dollars,  of  which  eleven 
thousand  dollars  was  to  be  paid  by  November  1,  1883,  and  the 
deferred  payment  of  nine  thousand  dollars  was  to  be  secured 
by  mortgage  on  the  property,  and  paid  in  easy  payments. 
Defendant  had  on  hand  about  fifteen  hundred  dollars,  and  he 
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agreed  to  invest  that  amount  on  the  hasis  of  the  cost  of  the 
Orefe  property,  with  the  privilege  of  increasing  his  interest  to 
one  third,  and  thereby  hold  an  equal  interest  with  Bronson 
and  Teachout.  Afterwards,  the  plaintiff  proposed  to  defend- 
ant that  the  parties  in  interest  should  form  a  stock  company 
or  corporation  instead  of  a  partnership.  The  Grefe  property 
and  business  were  to  be  turned  into  the  company  on  the  same 
basis  as  it  was  to  be  turned  into  the  partnership, — at  cost. 
The  corporation  was  organized  with  a  capital  stock  of  three 
hundred  shares  of  one  hundred  dollars  each,  amounting  to 
thirty  thousand  dollars.  One  hundred  shares  of  the  stock 
were  issued  to  Branson,  the  same  number  to  Myers  for  the 
benefit  of  Teachout,  and  at  that  time  fifteen  shares  to  the  de- 
fendant. All  of  the  money  paid  by  the  stockholders  at  that 
time  was  fifteen  hundred  dollars,  paid  by  the  defendant.  The 
Orefe  property  was  conveyed  to  the  corporation.  Teachout  and 
Branson  paid  for  their  stock  five  thousand  five  hundred  dollars 
■each,  by  turning  over  their  interest  in  the  Grefe  property,  and 
the  Des  Moines  Ice  Company  obligated  itself  to  pay  the  nine 
thousand  dollars  deferred  payments  to  Grefe.  The  defend- 
ant had  an  option  to  increase  his  subscription  to  place  him  on 
an  equality  with  the  other  two  corporate  members,  which  he 
afterwards  did  by  paying  the  further  sum  of  four  thousand 
dollars  in  cash.  The  defendant  was  induced  to  pay  in  five 
thousand  five  hundred  dollars  in  cash  in  the  belief  that  Teach- 
out and  Branson  had  each  paid  out  that  sum  in  the  purchase 
of  the  Grefe  property,  when  in  truth  and  fact  they  had  paid 
but  five  thousand  dollars  in  the  aggregate. 

It  thus  appears,  from  the  evidence,  that  Teachout  and 
Branson  each  obtained  a  one-third  interest  in  the  corporation 
by  the  payment  of  two  thousand  five  hundred  dollars,  and  the 
defendant  paid  for  his  one-third  interest  the  sum  of  five  thou- 
sand five  hundred  dollars.  That  he  was  induced  to  do  so  by 
the  representation  made  by  Teachout  that  the  Grefe  property 
<;ost  twenty  thousand  dollars  is  not  only  sustained  by  the  evi- 
dence, but,  as  the  plaintifi"  introduced  no  evidence,  it  is  uncon- 
tradicted. It  further  appears,  from  the  evidence,  that  before 
this  suit  was  commenced,  the  defendant  had  sold  his  stock, 
and  he  Is  not  now  a  stockholder  in  the  corporation,  and  that 
the  corporation  paid  dividends  and  was  prosperous  in  its 
business  during  defendant's  connection  with  it,  and,  for  aught 
that  appears,  it  is  still  successfully  prosecuting  its  bueiness. 
The  motion  to  direct  a  verdict  for  the  plaintifi"  was  in  writing, 
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and  was  in  these  words:  "1.  That  the  evidence  in  behalf  of 
defendant  fails  to  show  that  there  were  any  material  false 
representations  made  by  plaintiff  to  him,  as  set  forth  in  his 
counterclaim,  but  does  show  that  plaintiff  agreed  with  him 
that  Branson  &  Co.  would  turn  in  to  the  Des  Moines  Ice 
Company  the  property  purchased  from  Grefe  at  twenty  thou- 
sand dollars,  and  that  the  same  was  done  in  accordance  with 
said  agreement.  2.  That  the  evidence  shows  that  if  any  cause 
of  action  exists  in  favor  of  any  one  against  the  plaintiff,  the 
same  exists  in  favor  of  the  Des  Moines  Ice  Company,  a  corpo- 
ration, and  that  the  defendant,  as  a  stockholder,  does  not 
show  any  right  to  maintain  said  action.  3.  That  the  evidence 
shows  that  the  defendant  has  parted  with  his  interest  in  the 
Des  Moines  Ice  Company;  that  any  cause  of  action  that  ex- 
ists upon  the  facts  shown  is  in  favor  of  the  Des  Moines  Ice 
Company;  and  that  the  defendant  has  no  interest  therein,  and 
can  maintain  no  suit  therefor." 

The  first  ground  of  the  motion  is  to  the  effect  that  the  evi- 
dence does  not  show  that  there  were  any  material  false  rep- 
resentations made  by  the  plaintiff.  That  the  defendant  was 
deceived,  to  his  injury,  and  that  Teachout  profited  by  the  de- 
ception, is  apparent  from  the  above  statement  of  facts.  It  is 
wholly  immaterial  whether  the  stock  paid  dividends  or  not, 
or  what  amount  the  defendant  received  from  the  sale  of  his 
stock.  The  fact  remains  that,  by  the  false  representations  of 
Teachout,  he  and  Branson  each  acquired  an  interest  in  the 
venture  equal  to  the  interest  of  the  defendant  by  the  payment 
by  each  of  less  than  half  the  amount  paid  by  defendant.  The 
defendant  embarked  in  the  business  in  the  belief  that  Teach- 
out and  Branson  had  paid  dollar  for  dollar  with  him,  and 
this  belief  was  generated  in  his  mind  by  the  false  representa- 
tions of  Teachout.  It  is  true,  as  claimed  by  plaintiff's  coun- 
sel, that  the  defendant  agreed  with  plaintiff  that  the  Grefe 
property  and  business  should  be  turned  in  to  the  Des  Moines 
Ice  Company  at  twenty  thousand  dollars,  and  that  the  same 
was  done  in  accordance  with  the  agreement.  But  this  is  no 
answer  to  the  complaint  that  the  plaintiff  represented  that 
twenty  thousand  dollars  was  the  cost  of  the  property,  when 
the  real  purchase  price  was  but  fourteen  thousand  dollars. 

Counsel  for  appellee  insist  that  the  representation  as  to  the 
cost  of  the  property  was  not  an  actionable  false  representa- 
tion, because  it  was  a  mere  affirmation  of  a  seller,  on  which  a 
purchaser  is  not  authorized  to  rely.     In  other  words,  it  is 
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claimed  that  the  representation  is  akin  to  the  representation* 
of  the  value  of  property,  which  a  purchaser  must  ascertain 
for  himself.  The  familiar  cases  of  Medhury  v.  Watson,  6  Met. 
250,  39  Am.  Dec.  726,  Hemmer  v.  Cooyer,  8  Allen,  334,  and 
other  cases,  are  cited  in  support  of  the  rule  contended  for  by 
counsel.  But  it  is  apparent  that  the  cited  cases  have  no  ap- 
plication to  the  facts  in  this  case.  It  may  be  conceded  that 
where  parties  meet  on  equal  terms,  as  is  said  in  the  case  of 
Medhury  v.  Watson,  supra,  and  the  "vendor  of  real  estate 
afiBrms  to  the  vendee  that  his  estate  is  worth  so  much,  that 
he  gave  so  much  for  it,  that  he  has  been  oflFered  so  much  for 
it,  or  that  he  has  refused  such  a  sum  for  it,  though  known 
by  him  to  be  false,  and  though  uttered  with  a  view  to  deceive, 
are  not  actionable."  These  representations  are  regarded  in 
the  same  light  as  representations  of  value,  which  are  mere 
opinions.  On  the  other  hand,  it  was  held  in  Sandford  v. 
Handy,  23  Wend.  260,  and  Pendergast  v.  Reed,  29  Md.  398, 
96  Am.  Dec.  539,  that  a  false  affirmation  by  a  vendor  as  to 
the  actual  cost  of  property  may  amount  to  an  actionable  false 
representation.  The  evidence  shows  that  the  defendant  had 
no  knowledge  of  the  ice  business.  He  relied  upon  the  plain- 
tiff as  a  confidential  adviser.  He  was  enjoined  by  plaintiff  to 
secrecy  in  reference  to  the  enterprise.  The  turning  over  the 
property  to  the  corporation  was  not  a  sale  to  the  defendant. 
The  parties  were  jointly  entering  into  a  business  enterprise, 
trusting  in  the  honesty  of  each  other;  and  they  had  the  right 
to  rely  upon  and  expect  the  utmost  good  faith  from  each  other. 
The  representation  of  the  actual  cost  of  the  Grefe  plant  was 
the  representation  of  a  fact,  and  not  a  mere  opinion  as  to  the 
value  of  the  property. 

2.  The  second  ground  of  the  motion  to  instruct  the  jury  to 
return  a  verdict  for  the  plaintiff  is  to  the  effect  that  if  a  cause 
of  action  exists  in  favor  of  any  one,  it  is  in  behalf  of  the  Des 
Moines  Ice  Company,  and  cannot  be  maintained  by  the  de- 
fendant. In  other  words,  it  is  claimed  that  as  Teachout  sold 
the  property  to  the  corporation,  there  was  no  privity  between 
him  and  the  defendant,  and  as  Teachout's  obligation  was  to 
convey  to  the  corporation,  he  was  bound  to  convey  at  the  cost 
price,  and  an  action  would  lie  by  the  corporation  for  the  ben- 
efit of  all  the  stockholders.  We  do  not  think  this  position  is 
sound.  It  is  to  be  remembered  that  the  fraud  complained  of 
had  its  inception  before  the  corporation  was  organized.  It 
was  a  personal  transaction  between  individuals.     In  making: 
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the  representations  complained  of,  the  plaintiff  was  not  acting 
as  the  agent  of  the  corporation,  but  for  the  promotion  of  his 
own  interest,  and  it  seems  that  the  reparation  for  the  wrong 
done  should  be  made  by  the  wrong-doer  to  the  person  upon 
whom  the  injury  was  inflicted.  The  liability  of  the  person 
who  makes  false  representations  to  a  purchaser  of  stock  in  a 
corporation  is  fully  sustained  by  the  following  authorities:  Kerr 
on  Fraud  and  Mistake,  339,  341;  Cook  on  Stocks,  sees.  354,  355, 
357;  Miller  v.  Barber,  66  N.  Y.  558;  Schwenck  v.  Naylor,  102 
Id.  683;  Short  v.  Stevenson,  63  Pa.  St.  95;  Paddock  v.  Fletcher, 
42  Vt.  389;  Vreeland  v.  N.  J.  Stone  Co.,  29  N.  J.  Eq.  188.  The 
proposition  that  an  action  can  only  be  maintained  by  the  cor- 
poration finds  a  sufficient  answer  in  the  facts  of  this  case.  If 
a  fraud  was  in  fact  perpetrated,  as  claimed  by  the  defendant, 
the  profits  resulting  therefrom  were  shared  by  Teachout  and 
Branson,  who  were  the  owners  of  two  thirds  of  the  capital 
fitock  of  the  corporation.  The  proposition  that  the  defend- 
ant's wrongs  are  to  be  righted  by  an  action  by  the  corporation 
against  the  two  stockholders  who  shared  in  the  proceeds  of 
the  fraud  would,  in  efiect,  be  an  invitation  for  the  corporation 
to  bring  an  action  against  itself.  The  promoters  and  organiz- 
ers of  corporations  should  be  held  to  a  strict  accountability 
for  their  acts.  They  ought  not  to  be  permitted  to  use  a  cor- 
poration as  a  shield  to  protect  them  from  personal  liability 
for  their  fraudulent  acts,  and  should  be  required  to  respond  to 
the  party  injured  by  their  frauds.  As  is  well  said  in  the  case 
last  above  cited:  "When  a  fraud  is  committed  in  the  name 
and  under  cover  of  a  corporation  by  persons  having  the  right 
to  speak  for  it  for  their  personal  gain  and  benefit,  they  are 
bound  to  answer  personally  for  their  wrongful  acts.  Their 
tongues  uttered  the  false  words,  and  their  purses  should  pay 
the  damages."  We  do  not  question  the  rule  contended  for  by 
counsel  for  appellee,  that  where  the  fraud  consists  in  inducing 
share-holders  in  a  corporation  to  enter  into  a  contract  in  their 
collective  capacity,  it  is  an  injury  to  the  corporate  interests, 
and  the  corporation  is  the  proper  party  to  maintain  an  action 
for  a  reparation  of  the  wrong.  But  that  rule  can  have  no  ap- 
plication to  the  case  at  bar.  The  counterclaim  in  this  case  is 
founded  upon  a  personal  contract  prior  to  the  organization  of 
the  corporation.  The  false  representation  was  not  made  to 
any  officer  or  agent  of  the  corporation.  It  was  made  to  tho 
defendant  to  induce  him  to  become  a  stockholder  in  a  corpo- 
ration to  be   thereafter  organized.     The   plaintiff  cannot  be 
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permitted  to  hide  behind  a  corporation.  He  should  come  into 
open  daylight,  and  meet  the  party  injured  by  his  fraud  face 
to  face.  It  will  be  remembered  that  we  are  discussing  these 
questions  upon  the  evidence  introduced  by  the  defendant. 
We  do  not  know  whether  it  is  true  or  not,  but  for  the  pur- 
poses of  this  appeal  it  must  be  accepted  as  the  truth. 

3.  The  third  ground  of  the  motion  is,  that  the  defendant 
cannot  maintain  his  counterclaim,  because  he  has  sold  his 
stock,  and  parted  with  all  interest  in  the  corporation.  This 
is  no  defense  to  the  recovery  of  damages  for  the  alleged  fraud- 
The  sale  of  the  stock  did  not  operate  as  an  assignment  of  hi» 
right  of  action  for  this  fraud.  It  was  a  mere  transfer  of  his 
interest  in  the  corporation,  and  that  interest  would  have  beei> 
considerably  more  valuable,  and  presumably  would  have  sold 
for  more,  if  Teachout  and  Branson  had  each  paid  five  thou- 
sand five  hundred  dollars  for  their  stock,  as  they  were  bound 
in  good  faith  to  do  to  put  them  on  an  equality  with  the  de» 
fendant.  We  think  the  court  should  have  overruled  the 
motion  for  a  verdict,  and  required  the  plaintiff  to  proceed, 
with  the  presentation  of  his  side  of  the  case. 

Reversed.  

Fraudulbnt  Representations.  —  As  to  what  falae  representations  will 
avoid  a  contract:  Chatham  Fur.  Co.  v.  Moffatt,  147  Mass.  403;  9  Am.  St.  Rep. 
727,  and  note;  Adamt  v.  Schiffer,  11  Col.  15;  7  Am.  St.  Rep.  202,  and 
note. 


Montrose  Pickle  Company  v.  Dodson  and  Hills 
Manufacturing  Company. 

[76  Iowa,  172.1 
Attachment.  —  Garnishment  will  not  lie  against   personal  property  io 
transit  and  outside  the  state,  but  in  the  custody^  of  a  common  carrier 
whose  residence  is  within  the  state.     In  such  case  the  ailua  of  the  prop- 
erty does  not  follow  the  residence  of  the  garnishee. 

Anderson  and  Davis,  for  the  appellant. 

Craig,  McCrary,  and  Craig,  for  the  appellee. 

RoTHRocK,  J.  At  the  time  the  action  was  commenced  the 
plaintiff  was  a  resident  of  this  state.  The  defendant  was 
a  non-resident  of  the  state,  and  a  resident  of  the  state  of  Mis- 
Bouri.  Service  of  the  original  notice,  and  of  the  notice  of  gar- 
nishment, was  made  personally  on  the  defendant  in  St.  Louis, 
in  that  state.      The  defendant  made  no  appearance  in   the- 
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action,  and  a  default  was  entered  against  it,  and  what  appears 
to  have  been  a  personal  judgment  was  rendered  upon  the  de- 
fault. It  is  not  important  to  determine  the  eflFect  of  the  judg- 
ment rendered  upon  service  of  the  original  notice  out  of  the 
state.  It  is  not  a  material  question  in  the  case.  The  Diamond 
Jo  Line  of  steamers  is  an  Iowa  corporation,  with  its  principal 
place  of  business  at  the  city  of  Dubuque.  It  is  a  common  car- 
rier of  freight  and  passengers  upon  steamers  to  and  from  all 
points  on  the  Mississippi  River  between  St.  Paul,  Minnesota, 
and  St.  Louis,  Missouri.  On  the  thirtieth  day  of  September, 
1887,  said  steamer  company  received  on  board  of  one  of  its 
boats,  at  Alexandria,  Missouri,  some  five  hundred  or  six  hun- 
dred barrels  of  pickles,  for  transportation  to  St.  Louis.  The 
property  was  shipped  by  the  Dodson  and  Hills  Manufacturing 
Company  at  Alexandria,  to  the  Dodson  and  Hills  Manufactur- 
ing Company  at  St.  Louis.  The  pickles  were  loaded  on  the 
steamer  on  the  forenoon  of  that  day.  On  the  same  day,  and 
twhile  the  steamer,  with  the  property  in  dispute  on  board,  was 
■on  its  way  down  the  river  to  its  destination,  the  garnishment 
notice  was  served  on  the  steamer  company  at  Dubuque,  and 
on  one  of  its  agents  at  Keokuk. 

The  question  to  be  determined  is,  whether  the  property  was 
liable  to  attachment  by  garnishment.  The  superior  court 
lield  that  the  garnishee  was  not  liable,  because  the  property 
^as  not  within  the  jurisdiction  of  that  court;  that  the  defend- 
ant's title  thereto  was  not  doubtful;  that  it  was  capable  of 
manual  delivery,  and,  if  within  the  jurisdiction  of  the  court,  it 
should  have  been  levied  upon  and  taken  into  custody  by  the 
officer  executing  the  writ  of  attachment;  and  that  it  was  not 
the  subject  of  garnishment.  This  is  the  sole  question  pre- 
sented to  this  court  for  determination.  The  ground  of  the  at- 
tachment was  that  the  defendant  was  a  non-resident  of  this 
state.  An  attachment  issued  upon  this  ground  avails  nothing, 
tanless  the  defendant  has  property  or  debts  owing  to  him 
within  this  state.  Without  such  property  or  debts,  there 
could  be  no  service  of  the  attachment,  either  by  actual  levy, 
or  by  the  process  of  garnishment.  It  is  not  claimed  by  appel- 
lant that  any  jurisdiction  of  the  property  could  be  obtained 
hy  seizing  it  outside  the  state.  The  contention  is,  tliat  as  the 
garnishee  is  a  resident  of  the  state,  the  situs  or  location  of  the 
property  in  question  must  be  held  to  be  in  this  state.  This 
rule  has  been  held  to  apply  to  debts  owing  by  the  garnishee  to 
4he  defendant:  Mooney  v.  Union  Pac.  Ky  Co.,  60  Iowa,  346. 
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That  was  a  case  of  garnishment  of  the  wages  of  a  railroad 
employee.  The  garnishee  was  held  to  be  a  resident  of  this 
state,  and  there  was  no  contract  that  the  wages  due  were  to  be 
paid  in  the  state  of  Nebraska,  where  the  employee  resided,  and 
the  garnishee  had  its  principal  place  of  business.  It  appears 
to  us  that  the  right  to  garnish  the  steamer  company,  and  hold 
it  for  the  value  of  the  property  in  question  in  this  case,  pre- 
sents a  very  different  question.  The  law  of  attachment  in  this 
state  does  not  contemplate  that  property  not  actually  within 
the  state,  but  located  in  another  state,  shall  be  the  subject  of 
garnishment.  We  need  not  cite  the  various  sections  of  the 
statute  upon  the  subject  of  attachment  and  garnishment.  Its 
whole  scope  and  tenor  lead  to  the  conclusion  that  the  claim 
made  by  counsel  for  appellant  cannot  be  sustained.  The 
argument  of  the  appellant  is  grounded  upon  the  thought  that 
when  the  garnishment  notice  is  served  the  relation  of  debtor 
and  creditor  at  once  arises  between  the  garnishee  and  the  de- 
fendant. It  is  true,  the  statute  provides  that  a  judgment  may 
be  rendered  against  the  garnishee  if  he  does  not  deliver  the 
property  to  the  sheriff.  This  is  a  right  given  to  the  garnishee. 
He  may  at  any  time,  after  answer,  exonerate  himself  by 
placing  the  property  at  the  disposal  of  the  sheriff:  Code,  sec. 
2986. 

■  If  property  in  a  distant  state  may  be  reached  by  process  of 
garnishment,  in  order  to  avail  himself  of  this  right  the  gar- 
nishee must  transport  the  property  to  the  sheriff  holding  the 
Y/rit,  and  deliver  it  to  him.  The  garnishee  cannot  be  deprived 
of  this  right,  and  as  he  is  an  innocent  party,  he  cannot  be 
compelled  to  bring  the  property  within  the  jurisdiction  of  the 
court.  The  facts  in  this  case  are  as  good  an  illustration  of 
the  fallacy  of  this  claim  as  can  be  given.  The  steamer  com- 
pany had  taken  this  property  upon  one  of  its  boats,  and  was 
under  way,  bound  under  its  contract  of  affreightment  to  de- 
liver the  same  at  St.  Louis.  To  avail  itself  of  its  right  under 
the  above  statute,  it  would  be  required  to  ship  the  goods  back 
to  Keokuk,  make  its  answer,  and  deliver  the  property  to  the 
sheriff.  The  law  imposes  no  such  an  obligation  upon  a  gar- 
nishee; and  yet,  under  the  claim  made  by  appellant,  the 
garnishee  must  either  do  this  or  become  the  debtor  of  the  de- 
fendant for  the  value  of  the  property.  The  law  puts  no  such 
a  hardship  upon  a  garnishee.  It  is  very  different  where  a 
debt  is  garnished.  It  is  a  debt  first  and  last.  In  such  case 
the  process  of  the  law  docs  not  practically  compel  the  garni- 
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shoe  to  become  a  debtor  against  bis  consent.  This  identical 
question  was  determined  by  the  supreme  court  of  Wisconsin 
in  the  case  of  Bates  v.  Chicago  etc.  Ry  Co.,  60  Wis.  296;  50 
Am.  Rep.  369.  In  an  elaborate  opinion,  in  which  many  of  the 
authorities  cited  by  counsel  in  this  case  are  reviewed,  it  wafr 
held  that  personal  property  under  the  control  of  a  garnishee,, 
but  situated  out  of  the  state  where  suit  is  brought,  cannot  be^ 
reached  by  the  process  of  garnishment.  In  that  case,  as  in 
this,  the  property  was  in  actual  transit,  and  out  of  the  state,, 
when  the  garnishment  notice  was  served.  We  do  not  think 
it  necessary  to  do  more  than  refer  to  that  case  and  the  au- 
thorities therein  cited.  It  appears  to  us  in  its  reasoning  to  bfr 
eminently  sound,  and  that  no  other  conclusion  could  have  been- 
fairly  reached;  and  the  rule  adopted  has  peculiar  force  when* 
applied  to  an  attempt  to  garnish  a  common  carrier  while  trans- 
porting goods  outside  of  the  state  where  suit  is  commenced.. 
As  was  said  by  Chief  Justice  Breese  in  Illinois  Cent.  R.  R.  Co. 
V.  Cohh,  48  111.  402:  "  When  the  property  has  left  the  county,, 
and  is  in  transit  to  a  distant  point,  though  on  the  same  line 
of  railway,  it  would  be  unreasonable  to  subject  the  company 
to  the  costs,  vexation,  and  trouble  of  such  process,  merely 
because  it  had  received  that  to  be  carried  which  the  law  com- 
pelled it  to  receive  and  carry."  It  will  be  understood  that  we- 
do  not  determine  the  question  as  to  the  right  to  garnish  a  > 
carrier  of  property,  where  the  same  is  within  this  state. 
AflBrmed.  

Attachment  and  Garnishment.  —  Property  outside  of  the  state  cannot 
be  garnished;  and  it  seems  that  a  carrier  cannot  be  garnished  for  goods  in 
transitu  at  the  date  of  service  of  the  process:  Bates  v.  Chicago  etc.  B'y  Co.,  60- 
Wis.  296;  50  Am.  Rep.  369;  Boioen  v.  Pope,  125  111.  28;  8  Am.  St.  Rep.  330^ 
and  note. 


Minneapolis  and  St.  Louis  R'y  Co.  v.  Cox^ 

[76  Iowa,  306.J 

Specific  Performance  —  Sufficiency  of  Description.  —  A  contract  for  the 
conveyance  of  land,  which  describes  it  as  a  certain  congressional  sub- 
division "lying  south  of  the  grove,"  cannot  be  avoided  on  the  ground  of 
vagueness  or  insufficiency  in  the  description.  Such  description  is  cer- 
tain, as  a  grove  may  be  taken  as  a  land-mark  or  monument  designatin|[. 
the  boundaries  of  land. 

Bfboifio  Performance  —  Mutuality.  —  Where  a  contract  for  the  convey- 
ance of  land  is  made  in  consideration  that  the  vendee  shall  erect  and 
maintain  a  depot  at  a  designated  place,  after  the  depot  is  built  the  ven- 


Oct.  1888.]      Minneapolis  etc.  R'y  Co.  v.  Cox.  217 

dor  cannot  avoid  specific  performance  on  the  ground  that  the  rendee 
cannot  be  compelled  to  maintain  the  depot. 

Specific  Fsbtobhancz.  —  A  vendee  may  demand  specific  performance  of  a 
contract  to  convey  land  before  complying  with  certain  conditions  subse- 
quent, when  the  performance  of  certain  conditions  by  the  vendor  are 
necessary  to  secure  to  the  vendee  his  rights  to  be  acquired  under  the 
contract. 

Spxcuric  Fkbfobhance  —  Constbuctioh  of  Contkact. — WTiere  a  contract 
for  the  conveyance  of  land  is  made  in  consideration  that  a  depot  will  be 
located,  erected,  and  maintained  at  a  certain  place,  and  that  trains  will 
be  run  to  and  from  such  place  before  a  given  time,  the  contract  cannot 
be  avoided  on  the  ground  that  the  depot  was  not  built  by  the  time  pre- 
scribed in  the  contract.  The  contract  prescribes  only  the  time  when 
trains  shall  be  running,  and  not  the  time  when  the  depot  shall  be  built. 

Sficific  Fsbfoshancs.  —  A  contract  for  the  conveyance  of  land  cannot  be 
avoided  on  the  ground  that  it  does  not  embody  the  agreement  of  the 
parties,  and  was  signed  in  ignorance  of  such  variation  from  the  agree- 
ment. 

Wright  and  Farrell,  for  the  appellants. 

A.  E.  Clarke^  for  the  appellee. 

Beck,  J.  1.  The  contract  which  the  plaintiff  prays  may 
be  specifically  performed  by  defendants  is  in  the  following 
language:  — 

"  In  consideration  of  the  location  and  maintenance  of  a 
depot  within  ten  rods  of  the  south  line  of  east  half  of  north- 
east quarter  of  section  16,  township  87,  range  28,  Webster 
County,  Iowa,  and  the  building  and  maintenance  of  the  usual 
depot-buildings  at  said  point,  and  the  running  of  trains  to  and 
from  the  same  before  November  1,  1881,  by  the  Minneapolis 
and  St.  Louis  Railroad  Company,  we  agree  to  convey  to  said 
railroad  company,  upon  the  performance  by  it  of  said  condi- 
tions, a  strip  of  land  one  hundred  (100)  feet  in  width,  —  the 
same  being  fifty  (50)  feet  in  width  on  each  side  of  the  center 
line  of  the  Minneapolis  and  St.  Louis  railroad,  where  the  same 
is  now  located  over  and  across  the  east  half  of  northeast  quar- 
ter of  section  16,  township  87,  range  28,  Webster  County, 
Iowa;  and  also  a  strip  of  land  two  hundred  (200)  feet  wide, 
on  the  westerly  side  of  the  adjoining  said  one-hundred-foot 
strip,  and  being  one  thousand  (1,000)  feet  long,  and  commen- 
cing at  said  south  line,  and  running  thence  north  one  thousand 
(1,000)  feetj  and  the  undivided  one  half  of  that  part  of  said 
east  half  of  northeast  quarter  lying  south  of  the  grove  thereon, 
not  included  in  said  depot-grounds  or  right  of  way.  For  the 
like  consideration,  the  said  E.  H.  Cox  waives  and  relinquishes 
the  damages  allowed  for  said  right  of  way  by  the  commission- 
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era.  The  railroad  company  shall  pay  the  damages  allowed 
Anderson,  and  shall  also  pay  the  expenses  of  platting  and  re- 
cording plat  of  said  land  into  town  lots.  The  said  Cox  shall 
give  a  bond,  as  provided  by  law,  against  any  encumbrance 
on  said  land.  "E.  A.  Cox. 

"Ada  Cox." 

The  plaintiff  alleges  that  it  performed  all  the  conditions  of  the 
contract  within  the  time  prescribed  therein,  and  that  defend- 
ants have  refused  to  convey  the  property  as  they  are  obligated  to 
do  by  the  contract.  The  defendants  admit  the  execution  of  the 
contract,  and  that  they  refuse  to  convey  any  property  under  it. 
As  a  special  defense,  they  allege  that  the  description  of  a  part  of 
the  property,  as  set  out  in  the  contract,  is  too  vague,  indefinite, 
and  uncertain  to  be  enforced,  and  no  decree  for  specific  per- 
formance will  therefore  be  rendered.  For  a  further  defense, 
they  alleged  that  the  agreement  between  the  parties,  which 
the  contract  was  made  to  express,  was  in  fact  difierent  in  its 
provision,  in  that  it  provides  that  a  divided  half  instead  of  an 
undivided  half  of  the  land  shall  be  conveyed.  It  is  alleged 
that  the  agreement  between  the  parties  difiers  from  the  con- 
tract in  some  other  respects,  which  need  not  be  particularly 
stated.  It  is  alleged  that  the  contract  was  draughted  by  the 
agent  or  attorney  of  plaintiff,  who,  through  negligence  or  fraud, 
omitted  to  insert  the  conditions  correctly  in  the  contract;  and 
defendants,  relying  upon  the  written  contract  as  a  true  expres- 
sion of  the  agreement  of  the  parties,  executed  it. 

2.  The  description  which  defendants  insist  is  so  uncertain 
as  to  defeat  the  contract  is  of  the  undivided  one  half  of  a  part 
of  the  tract  referred  to  by  the  congressional  description.  The 
description  is  surely  without  uncertainty  or  vagueness,  unless 
these  defects  arise  from  the  reference  to  the  grove,  south  of 
which  the  tract  is  situated.  Indeed,  counsel  urge  no  other 
ground  of  objection  to  it.  Surely,  a  grove  is  an  object  which 
may  be  taken  as  a  landmark  —  a  monument  —  designating 
the  boundaries  of  land.  The  description  of  the  land,  leaving 
out  the  words  "  lying  south  of  the  grove,"  is  clear,  and  taken 
in  connection  with  the  description  by  the  congressional  subdi- 
vision, to  which  reference  is  made  in  the  contract,  is  complete, 
plain,  and  without  objection.  The  words  referred  to  describe 
the  land  to  be  conveyed  as  "  lying  south  of  the  grove."  The 
description  is  certain.  In  order  to  find  the  land,  the  congres- 
sional subdivision  is  to  be  followed.  The  grove  is  to  be  dis- 
eovrred,  and  the  land  in  the  congressional  subdivision  lying 
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south  of  the  grove  is  the  land  to  which  the  contract  pertains. 
The  law  requires  no  more  particular  description.  It  is  surely 
reasonably  certain,  and  according  to  the  authority  cited  by 
counsel,  nothing  more  is  required:  3  Pomeroy's  Eq.  Jur.,  sec. 
1405. 

3.  Counsel  insist  that,  as  the  courts  will  not  compel  plain- 
tiff to  maintain  a  depot  at  the  place  designated  in  the  con- 
tract, which  is  of  the  consideration  thereof,  the  mutuality  of 
the  contract,  which  is  essential  to  authorize  a  decree  for  spe- 
cific performance,  is  wanting.  But  it  cannot  be  doubted  that 
plaintiff  may  be  compelled  to  maintain  the  depot  after  it  is 
erected,  and  defendants  have  performed  their  part  of  the  con- 
tract. The  plaintiff,  having  built  the  depot  under  its  contract, 
may  demand  of  defendants  performance  on  their  part.  If  it 
fail  to  maintain  the  depot,  it  will  surely  be  answerable  to  de- 
fendants for  the  breach  of  the  contract. 

4.  It  is  urged,  as  a  defense  to  the  action,  that  plaintiff  has 
not  paid  for  platting  the  land,  and  the  damages  provided  for 
by  the  contract.  It  is  admitted  that  these  matters  were  not 
conditions  precedent,  but  it  is  claimed  that,  as  plaintiff  has 
not  indicated  its  willingness  to  perform  the  contract  in  this 
regard,  it  cannot  demand  a  specific  performance.  Surely, 
plaintiff  will  not  be  required  to  perform  its  contract,  which  is 
not  a  condition  precedent,  before  it  can  call  on  defendants  to 
perform  theirs,  which  alone  can  secure  plaintiff  in  the  rights 
it  acquired  under  the  contract. 

5.  It  is  insisted  that  the  depot  was  not  built  in  the  time 
prescribed  by  the  contract.  As  we  understand  the  contract, 
it  does  not  obligate  the  plaintiff  to  build  the  depot  within  a 
prescribed  time.  It  prescribes  the  time  in  which  the  road 
shall  be  running.  But  we  do  not  think  the  evidence  shows  it 
was  not  operated  to  the  station  at  the  time  prescribed  in  the 
contract. 

6.  The  defenses  pleaded  by  defendants,  that  the  contract 
does  not  embody  the  agreement  of  the  parties,  that  it  was 
signed  in  ignorance  of  its  variance  from  the  agreement,  etc., 
cannot  be  urged  to  defeat  the  plaintiff's  action.  The  law  wiP 
not  permit  evidence  of  this  kind  to  vary  or  defeat  contracts 
All  agreements  and  negotiations  preliminary  to  or  contem- 
poraneous with  the  written  contract  are  merged  therein,  and 
the  party  signing  a  contract  without  having  read  it,  or  taken 
precautions  to  ascertain  its  contents,  is  bound  thereby:  Mc' 
Cormack  v.  Molburg,  43  Iowa,  561;  McKinney  v.  Herrick,  66 
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Iowa,  414.    The  foregoing  discussion  disposes  of  all  questions 
in  the  case. 

The  decree  of  the  district  court  is  affirmed. 


SpBomo  Performance  of  Contbaots  is  a  matter  peculiarly  resting  with 
coorta  of  equity:  Note  to  Adams  v.  Messinger,  9  Am.  St.  Rep.  684.  The 
specific  performance  of  a  contract  is  not  a  matter  of  absolute  ri^ht,  but  rests 
in  the  sound  discretion  of  the  court:  Rarruay  v.  Oheen,  99  N.  C.  216;  and  it 
is  a  well-settled  rule  that  equity  will  not  interfere  in  cases  of  contract,  and 
decree  specific  performance,  except  in  cases  where  it  can  be  done  mutually 
and  completely:  Pingle  v.  Conner,  .66  Mich.  187;  Hall  v.  Loomia,  63  Id.  709j 
Welch  V.  Whelpley,  62  Id.  15;  4  Am.  St.  Rep.  810;  Iron  Age  etc.  Co.  v.  West- 
ern U.  Tel  Co.,  83  Ala.  498;  3  Am.  St.  Rep.  768,  and  note. 

DisoRiPTiONS  OF  Real  Propertt  in  Conveyances,  the  rules  for  con- 
struing and  determining  the  sufficiency  of:  Note  to  Beaton  v.  Hodges,  30 
Am.  Dec.  735-742;  Hamilton  v.  Harvey,  121  111.  469;  2  Am.  St.  Rep.  118, 
and  note;  Nippolt  v.  Kammon,  39  Minn.  372;  Tierney  v.  Brown,  65  Miss.  563; 
7  Am.  St.  Rep.  679,  and  note;  McOlawliorn  v.  Worthington,  98  N.  C.  199; 
Jones  V.  Parker,  99  Id.  18;  Coker  v.  Roberts,  71  Tex.  597;  Roberts  v.  Preston, 
100  N.  C.  243;  Rayburn  v.  Winant,  16  Or.  319;  WrigfU  v.  LasaUer,  71  Tex. 
640;  Tram  Lumber  Co.  v.  Hancock,  70  Id.  312;  Land  Co.  v.  ChMolm,  71  Id. 
623;  Nye  v.  Moody,  70  Id.  434;  Sanborn  v.  Mueller,  38  Minn.  27.  The  gen- 
eral rule  is,  that  a  conveyance,  to  be  valid,  must  describe  the  realty  therein 
sought  to  be  conveyed  by  its  exact  terms,  or  give  at  least  such  data  as  will 
enable  it  to  be  identified:  Coker  v.  Roberts,  71  Tex.  597.  So  if  one  conveyance 
refers  to  another  conveyance  for  a  further  and  more  complete  description, 
such  other  conveyance  may  be  resorted  to  for  the  description:  Cleveland  v. 
Sims,  69  Id.  153. 

Specific  Performance  of  an  Oral  Agreement  to  convey  lands  will 
not  be  decreed  where  the  court  is  unable  to  determine  what  the  actual  agree- 
ment was:  Burke  r.  Ray,  40  Minn.  34. 
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Fraudulent  Conveyance  to  Defeat  Alimony.  —  A  claim  for  alimony  is 
not  a  debt,  within  the  meaning  of  that  term  as  used  ordinarily,  and  must 
be  ascertained  and  allowed  according  to  equitable  principles;  still  it  is  a 
right,  contingent  to  some  extent,  which  becomes  vested  with  the  right  to 
a  divorce,  and  cannot  be  defeated  by  a  fraudulent  conveyance  by  the  hus- 
band any  more  than  it  could  were  it  a  sum  fixed  and  certain  in  amount. 

Fraudulent  Conveyance  to  Defeat  Alimony.  —  In  an  action  to  set  aside 
an  alleged  fraudulent  conveyance  by  a  husband,  executed  to  defeat  his 
wife's  claim  for  alimony,  it  is  competent  to  prove  that  before  divorce 
proceedings  were  commenced,  and  the  day  before  the  conveyance  was 
made,  the  husband,  without  the  wife  being  present,  consulted  with  his 
attorney  in  regard  to  the  property  in  dispute.  Such  evidence  is  admis- 
sible to  show  the  wrongful  intent  of  the  husband,  and  tends  to  explain 
his  subsequent  acts. 
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FrAUDTTLEIIT  CONTITANCB  TO  DeFSAT  A  WiFb's  ClAIM  »0R  AlIMOHT  is 
■howa  by  eridence  that  after  an  attempted  settlement  between  husband 
and  wife  had  failed,  and  the  day  before  divorce  proceedings  were  com- 
menced by  her,  he  arranged  with  the  purchaser  and  a  banker  to  meet  at 
the  bank  at  six  o'clock  the  next  morning,  at  which  time  a  bill  of  sale  of 
the  disputed  property  was  executed,  and  the  purchase  price,  excepting 
five  dollars  previously  paid,  was  advanced  by  the  banker,  and  possession 
of  the  property  immediately  taken;  that  such  conveyance  included  sub- 
stantially all  the  property  owned  by  the  husband,  and  that  the  pur- 
chaser knew  of  the  wife's  presence  and  feared  her  interference  with  the 
property,  and  that  on  the  day  of  the  transfer  there  was  a  struggle  on  the 
part  of  the  wife  to  have  her  writ  of  attachment  against  the  property 
issued  and  levied  before  the  husband  could  dispose  of  it. 

PnAtTDULBNT  CoNVKTANCB  TO  DEFEAT  ALIMONY. — A  purchaser's  title  to 
property  worth  two  thousand  dollars,  shown  to  have  been  conveyed 
to  him  to  defeat  a  wife's  anticipated  claim  for  alimony,  cannot  be  sus- 
tained by  proof  that  the  purchaser  paid  five  dollars  on  account  prior  to 
the  commencement  of  the  divorce  proceedings,  and  that  he  had  no  knowl- 
edge, as  far  as  the  record  shows,  of  any  trouble  between  husband  and 
wife,  nor  any  reason  to  anticipate  divorce  proceedings  between  them. 

J.  H.  Smith,  and  L.  R.  Bolter  and  Sons,  for  the  appellant. 

Cyrus  Arndt  and  S.  U.  Cochran,  for  the  appellee. 

Robinson,  J.  For  some  time  prior  to  the  thirtieth  day  of 
January,  1888,  one  F.  Hosford  was  the  owner  of  the  property 
in  controversy,  which  consists  of  horses,  buggies,  and  other 
articles,  comprising  a  livery  stock,  kept  in  the  town  of  Missouri 
Valley.  Appellant  claims  that,  prior  to  the  twenty-first  day  of 
that  month,  he  had  negotiated  for  the  purchase  of  this  stock, 
and  that  on  the  day  named  he  agreed  to  take  it  at  the  price  of 
two  thousand  two  hundred  dollars,  and  paid  thereon  the  sum 
of  five  dollars;  that  on  the  thirtieth  day  of  January  the  pur- 
chase was  concluded,  the  remainder  of  the  price  paid,  and  pos- 
session taken.  It  appears  that  on  the  last-named  date  the 
wife  of  Hosford  commenced  an  action  for  divorce,  in  which  she 
asked  and  was  given  a  writ  of  attachment  against  the  property 
of  her  husband.  This  was  served  a  few  hours  after  plaintiff 
claims  to  have  perfected  his  purchase,  by  levying  upon  and 
taking  the  property  alleged  to  have  been  purchased  as  afore- 
said.    This  action  was  brought  to  recover  that  property. 

1.  Appellant  insists  that  the  claim  of  the  wife  for  alimony 
was  not  in  the  nature  of  a  debt;  that  she  was  not  a  creditor  of 
her  husband;  and  that  the  purchase  by  plaintifi'of  the  prop- 
erty in  controversy  gave  him  a  good  title  thereto,  even  though 
when  he  made  it  he  was  chargeable  with  notice  of  the  fact 
that  the  husband  was  transferring  the  property  for  the  purpose 
of  placing  it  beyond  the  reach  of  his  wife.     The  case  of  Dan- 
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ieU  V.  Lindley,  44  Iowa,  567,  is  relied  upon  as  supporting  thi«» 
position.  That  case  decided  that  the  whole  of  the  real  estate 
of  the  husband  could  not  be  seized  and  passed  over  to  his 
wife  to  the  exclusion  of  creditors;  that  alimony  is  an  equitable 
allowance  made  to  the  wife  upon  the  dissolution  of  the  mar- 
riage relation,  and  that  it  should  be  based  upon  the  value  of 
the  husband's  estate,  taking  into  consideration  his  debts.  No 
question  of  fraudulent  conveyance  was  involved.  While  it  is 
true  that  the  claim  for  alimony  is  not  a  debt  within  the  ordi- 
nary meaning  of  that  term,  and  that  it  must  be  ascertained 
and  allowed  according  to  equitable  principles,  yet  it  is  also 
true  that  it  is  a  right,  contingent  to  some  extent,  which  becomes 
vested  with  the  right  to  a  divorce.  It  can  no  more  be  defeated 
by  a  fraudulent  conveyance  than  it  could  if  it  were  fixed  and 
certain  as  to  amount.  As  bearing  upon  this  question,  see  Day 
V.  Lown,  51  Iowa,  369;  Miller  v.  Dayton,  47  Id.  318;  Chase  v. 
Chase,  105  Mass.  386;  Bongard  v.  Block,  81  111.  186;  25  Am. 
Rep.  276;  Bouslough  v.  Bouslough,  68  Pa.  St.  499;  Draper  v. 
Draper,  68  111.  21. 

2.  Objection  is  made  to  rulings  of  the  court  in  permitting 
certain  questions  to  be  asked  of  a  witness,  the  answer  to  which 
showed  that  on  Sunday,  the  twenty-ninth  day  of  January, 
Hosford  consulted  a  lawyer  in  regard  to  the  property  in  con- 
troversy. It  is  insisted  that,  since  no  divorce  proceedings  had 
then  been  commenced,  and  plaintiff  was  not  present,  the  evi- 
dence was  incompetent  and  immaterial.  But  it  is  shown  that 
Hosford  was  called  from  Missouri  Valley  to  Logan,  to  meet  his 
wife  and  her  attorney,  with  a  view  to  settlement.  He  went, 
but  no  settlement  was  effected.  Immediately  after  leaving  his 
wife  and  her  attorney,  he  visited  his  attorney,  and  consulted 
in  regard  to  the  property  in  controversy.  We  think  it  was 
competent  to  show  that  fact.  It  was  necessary  for  the  defend- 
ant to  show  the  fraudulent  nature  of  the  transfer,  and  the 
wrongful  intent  of  the  husband.  The  facts  shown  by  the  evi- 
dence in  question  were  circumstances  connected  with  the 
transaction  which  were  proper  for  the  jury  to  consider  in  de- 
termining its  true  character.  They  tended  to  explain  the  sub- 
sequent acts  of  the  husband,  and  were  rightly  admitted  for 
that  purpose,  even  though  they  were  not  within  the  knowledge 
of  plaintiff. 

3.  It  is  next  insisted  by  appellant  that  the  verdict  is  not 
sustained  by  the  evidence.  It  is  shown  that  but  five  dollars 
were  paid  by  plaintiff  prior  to  January  30th;  that  Hosford  went 
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to  Logan  to  settle  with  his  wife,  and  failed;  that  he  returned 
from  Logan  to  Missouri  Valley  about  nine  o'clock  in  the  even- 
ing of  the  29th;  that  he  and  plaintiff  talked  together  after  his 
return  for  nearly  half  an  hour;  that  between  ten  and  eleven 
o'clock  that  night  plaintiff  called  at  the  house  of  a  banker  in 
Missouri  Valley,  and  arranged  with  him  to  be  at  his  bank  at 
six  o'clock  the  next  morning;  that  at  the  time  appointed  plain- 
tiff, Hosford,  and  the  banker  met  at  the  bank,  a  bill  of  sale  of 
the  property  was  drawn,  the  purchase  price,  excepting  five 
dollars,  was  borrowed  of  the  banker  and  paid  to  Hosford,  and 
possession  of  the  property  was  immediately  taken.  There  was 
also  evidence  tending  to  show  that  plaintiff  knew  that  Mrs. 
Hosford  was  at  Logan;  that  the  judge  made  an  order  allowing 
the  writ  before  he  had  risen  Monday  morning,  the  30th;  that 
the  writ  was  issued  as  soon  as  the  clerk's  ofiice  was  open,  and 
that  there  was  a  struggle  on  the  part  of  the  wife  to  have  her 
writ  issued  and  levied  before  the  husband  could  dispose  of  his 
property.  It  is  shown  that  plaintiff  knew  of  Hosford's  visit  to 
Logan,  and  that  he  feared  interference  with  the  property. 
Also,  that  it  comprised  substantially  all  of  the  property  owned 
by  Hosford.  Other  facts  tending  to  show  fraud  and  knowl- 
edge on  the  part  of  plaintiff  need  not  be  specified.  We  think 
the  verdict  was  sustained  by  the  evidence. 

Much  stress  is  laid  by  appellant  upon  the  fact  that  when 
plaintiff  paid  five  dollars  on  account  of  the  purchase  on  the 
twenty-first  day  of  January,  he  had  no  knowledge,  so  far  a 
the  record  shows,  of  any  trouble  between  Hosford  and  his  wife, 
and  had  no  reason  to  anticipate  divorce  and  attachment  pro- 
ceedings. If  tl^is  is  as  claimed  by  appellant,  it  woilld  not 
authorize  a  reversal  of  the  judgment.  The  sum  paid  was 
merely  nominal,  and  while  it  may  have  been  sufiicient  as 
between  the  parties  to  the  contract,  it  did  not  justify  appellant 
in  an  attempt  to  place  the  property  and  its  proceeds  beyond 
the  reach  of  the  wife.  The  jury  found  the  value  of  the  prop- 
erty in  controversy  to  be  two  thousand  dollars.  Defendant 
elected  to  take  judgment  for  fifteen  hundred  dollars  and  costs, 
and  it  was  so  rendered.  We  think  it  is  correct,  and  it  is  there- 
fore affirmed.  

Fbaudxjmkt  Oonvbtanobs.  —  Transfer  of  property  by  a  hnsband,  for  the 
purpose  of  hindering,  delaying,  or  entirely  defrauding  a  wife  in  obtaining 
alimony  or  a  separate  nuuntenance,  when  a  snit  for  dirorce  is  pending,  or 
about  to  be  brought,  is  fraudulent:  Tyler  v.  Tyler,  126  111.  525;  9  Am.  St 
Rep.  642;  Weber  v.  Rotbchild,  15  Or.  385;  3  Am.  St.  Rep.  162,  and  note. 
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Railroads  —  Devicbs  to  Pebtbnt  Fires.  —  It  is  the  duty  of  railroad  com- 
panies to  use  the  best  devices  available  to  prevent  the  escape  of  fire  from 
their  engines,  irrespective  of  the  usage  of  other  roads;  and  when  an  in- 
vention or  appliance  has  been  tested,  and  generally  approved  as  better 
than  that  already  in  use  by  it,  it  then  becomes  its  duty,  with  all  reason- 
able diligence,  to  adopt  and  use  such  invention  upon  its  engines,  and  it 
cannot  defer  doing  this  until  it  has  been  adopted  and  used  exclusively 
by  some  other  road. 

Railroads  —  Liabilitt  roB  Fires.  —  An  instruction  is  properly  refused  in 
an  action  against  a  railroad  company  for  damages  caused  by  fire  set  by 
its  engine,  which  ignores  the  fact  that,  so  far  as  danger  from  fire  is  con- 
cerned, the  company  might  reasonably  use  engines  with  one  sort  of 
smoke-stack  at  one  season  of  the  year,  and  in  some  localities,  without 
risk,  while  it  might  be  unable  to  use  the  same  engines  at  other  seasons 
of  the  year,  and  in  other  localities,  without  incurring  risk. 

Plkadino  and  Practice.  — Instructions  not  based  upon  any  theory  raised 
in  the  case  are  properly  refused. 

Etidbmos  07  Title.  —  In  an  action  against  a  railroad  company  for  damages 
for  the  value  of  hay  destroyed  by  fire  set  by  the  company's  engine,  plain- 
tiff may  prove  his  title  to  the  hay  by  evidence  that  it  was  cut  on  land 
leased  by  him  of  an  agent  of  the  owner,  the  agent  testifying  that  he  had 
eontroUed  and  paid  the  taxes  on  the  land  for  fifteen  years,  as  agent  for 
the  owner;  that  he  has  leased  it  for  the  latter,  and  sold  the  hay  on  it  to 
the  plaintiff. 

Oeorge  E.  Clarke,  for  the  appellant. 

Parker  and  Richardson,  and  C.  A.  Dunwell,  for  the  appellee. 

Robinson,  J.  The  evidence  shows,  without  conflict,  that  the 
hay  in  question  was  destroyed  on  the  date  alleged,  by  a  fire 
which  was  started  on  or  near  defendant's  right  of  way.  De- 
fendant denied  the  allegations  of  wrong  on  its  part,  and 
pleaded  that  the  engine  which  is  said  to  have  caused  the  fire 
was  of  approved  pattern  and  manufacture;  that  at  the  date 
of  the  fire  it  was  in  good  condition,  and  supplied  with  the 
latest  improvements,  and  best  known  appliances  for  prevent- 
ing the  escape  of  fire;  and  that  it  was  operated  in  a  careful 
and  skillful  manner. 

1.  The  evidence  shows  that  at  least  three  different  kinds  of 
smoke-stacks  were  in  common  use  with  locomotive-engines  at 
the  time  of  the  fire.  Defendant  used  two  of  these,  known 
respectively  as  the  "diamond  stack,"  and  "straight  stack  and 
front-end  extension."  It  seems  to  be  shown,  if  not  conceded, 
that  the  kind  last  named  was  the  best  of  those  used  by  de- 
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fendant  to  prevent  the  escape  of  fire.  As  we  understand  the 
record,  the  kind  used  with  the  engine  which  is  said  to  have 
caused  the  fire  is  not  shown,  but  it  seems  to  be  assumed  that 
it  was  the  "diamond  stack."  After  showing  that  less  than 
one  third  of  the  engines  used  by  defendant  on  its  "I.  &  D." 
•division,  at  the  time  of  the  fire,  were  equipped  with  the 
straight  stack  and  front-end  extension,  the  defendant  ofiered 
to  prove  the  style  of  stack  used  on  the  Illinois  Central,  Chi- 
cago, Milwaukee,  and  St.  Paul,  Chicago  and  Northwestern, 
Hock  Island,  and  Burlington,  Cedar  Rapids,  and  Northern 
railways,  and  that,  with  the  exception  of  a  few  straight  stacks 
and  front-end  extensions  on  the  Burlington,  they  were  all 
diamond  stacks.  The  court  sustained  an  objection  to  the 
proffered  evidence,  and  this  ruling  is  assigned  as  error.  We 
think  it  was  correct.  The  question  to  be  determined  by  the 
jury  was,  whether  the  engine  in  question  set  the  fire,  and  if  it 
did,  whether  it  was  properly  constructed  and  operated,  and  in 
good  condition.  If  it  was  properly  made,  and  furnished  with 
the  required  appliances  to  prevent  the  escape  of  fire,  it  was 
not  material  to  show  how  other  engines  were  constructed; 
and  if  it  was  not  properly  made,  and  was  not  furnished  with 
suitable  appliances,  liability  on  the  part  of  defendant  could 
not  be  avoided  by  showing  that  it  was  made  like  most  en- 
gines in  use.  It  was  the  duty  of  defendant  to  use  the  best 
devices  available  to  prevent  the  escape  of  fire:  Jackson  v.  Chi- 
cago etc.  R'y  Co.,  31  Iowa,  178;  7  Am.  Rep.  120;  2  Rorer  on 
Railroads,  791,  This  duty  would  not  depend,  in  any  man- 
ner, upon  the  usage  of  other  roads.  A  fault  is  none  the  less  a 
fault  because  it  is  common:  Hosic  v.  Chicago  etc.  R'y  Co.,  75 
Iowa,  683;  9  Am.  St.  Rep.  518;  Havdlton  v.  Des  Moines  V. 
R'y  Co.,  36  Iowa,  38.  The  proposed  evidence  would  not  have 
shown  that  defendant  was  free  from  negligence  in  using  the 
engine  in  question,  nor  would  it  have  tended  to  establish  any 
fact  material  to  the  defense.  It  was,  therefore,  properly  ex- 
cluded. 

2.  It  was  shown  that  the  Burlington  company  used  the 
straight  stack  and  front-end  extension  in  October,  1886,  on 
about  one  half  of  its  engines.  The  court  refused  to  give  an  in- 
struction asked  by  defendant,  as  follows:  "  Evidence  in  reference 
to  the  adoption  by  the  Burlington,  Cedar  Rapids,  and  Northern 
Railway  Company  of  the  'front-end  extension  and  straight 
stack'  shows  that  even  that  company  has  not  placed  the  same 
upon  all  its  engines  at  the  present  time,  and  that  no  com- 
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pany,  so  far  as  the  witnesses  testifying  on  this  subject  know, 
has  adopted  and  is  using  the  same  exclusively.  This  fact 
should  be  considered  by  you  in  determining  whether  or  not 
the  defendant  has  exercised  proper  diligence  in  adopting  and 
using  the  same  improvement,  and  if  you  find  that  no  rail- 
road has  yet  adopted  and  is  using  the  same  improvement 
exclusively,  then  you  are  warranted  in  concluding  that  the 
defendant  is  not  negligent  in  failing  to  have  adopted  and 
placed  the  same  in  use  exclusively  upon  its  engines."  The 
court,  however,  charged  the  jury  as  follows:  "It  is  the  duty 
of  defendant  to  adopt  and  use  the  best-known  and  approved 
appliances  for  the  prevention  of  the  escape  of  fire  from  its 
engines  used  in  the  operation  of  its  railroad;  and  when  an  in- 
vention or  appliance  has  been  tested,  and  generally  approved 
as  better  than  that  already  in  use  by  it,  it  then  becomes  the 
duty  of  the  defendant,  with  all  reasonable  diligence,  to  adopt 
and  use  said  invention  upon  its  engines;  and  it  will  not  do 
for  the  defendant  to  neglect  to  do  so  until  said  invention  has 
become  in  use  by  all  other  roads,  unless,  by  the  exercise  of 
reasonable  diligence,  it  could  not  sooner  adopt  and  put  in  use 
the  said  improvements."  This  was  more  favorable  to  defend- 
ant, in  some  respects,  than  the  instruction  it  asked,  and  cov- 
ered in  a  general  way  the  proposition  made  by  defendant,  so 
far  as  it  was  correct.  But  we  are  not  prepared  to  hold  that  a 
railway  company  may  defer  adopting  an  important  and  neces- 
sary improvement  until  it  has  been  adopted  and  is  used  ex- 
clusively by  some  other  road. 

3.  Appellant  complains  of  the  refusal  of  the  court  to  give 
the  following  instruction:  "  So  long  as  defendant  might  reason- 
ably use  a  single  engine  with  the  diamond  stack,  negligence 
could  not  be  predicated  on  the  fact  that  the  engine  that 
started  the  fire  was  a  diamond  stack  instead  of  a  front-end 
extension."  This  instruction  ignores  the  fact  that,  so  far  as 
danger  from  fire  is  concerned,  defendant  might  reasonably  use 
engines  with  diamond  stacks  at  some  seasons  of  the  year,  and 
in  some  localities,  without  risk,  and  might  be  unable  to  use 
the  same  engines  in  other  localities,  or  at  other  seasons  of  the 
year,  without  incurring  risk.  Other  objections  made  to  this 
instruction  need  not  be  considered.  We  think  it  was  properly 
refused. 

4.  The  defendant  asked  an  instruction  as  follows:  "The 
evidence  in  this  case  shows  that  what  is  known  as  the  '  front- 
end  extension  and  straight  stack '  is  recognized  by  the  Bur« 
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lington,  Cedar  Rapids,  and  Northern  Railway  Company  as  an 
improvement  in  the  prevention  of  the  escape  of  fire.  But  tha^ 
is  not  sufficient.  Before  the  defendant  is  bound  to  adopt  oj 
use  the  same,  it  must  be  generally  recognized  in  railroad  ser- 
vice as  an  improvement,  and  the  mere  fact  that  the  Burling- 
ton, Cedar  Rapids,  and  Northern  railroad  is  adopting  the 
same  is  not  such  evidence  as  would  show  that  the  defendant 
is  negligent  because  it  has  not  adopted  and  placed  the  same 
upon  all  of  its  engines."  The  evidence  referred  to  was  mostly 
given  through  the  cross-examination  of  one  of  plaintiffs'  wit- 
nesses by  defendant.  It  was  not  given  to  sustain  any  theory 
contemplated  by  this  instruction,  and  so  far  as  we  have  dis- 
covered, no  such  theory  was  advanced  in  the  case.  We  think 
the  paragraph  of  the  charge  already  quoted  was  fully  as  fa- 
vorable to  defendant  on  the  duties  imposed  upon  it  by  law  as 
was  the  instruction  refused,  and  we  find  no  abuse  of  discre- 
tion on  the  part  of  the  court  in  refusing  to  charge,  especially 
in  regard  to  the  efifect  of  the  action  taken  by  the  railway  com- 
pany named. 

5.  Appellant  insists  that  plaintiffs  failed  to  prove  title  to  a 
portion  of  the  hay  in  question,  and  that  evidence  in  regard  to 
such  title  was  improperly  admitted.  It  appears  that  a  por- 
tion of  the  hay  was  made  from  prairie-grass,  which  grew  on 
land  not  owned  by  the  plaintiffs.  One  of  the  plaintiffs  testi- 
fied that  a  portion  of  the  hay  destroyed  was  cut  on  land  which 
he  leased  of  one  Edmunds.  The  latter  testified  that  he  had 
the  handling  and  controlling  of  this  land  as  agent,  and  had 
acted  in  controlling  it  and  paying  taxes  on  it  for  the  owner 
since  1870;  that  he  had  leased  it  for  the  owner;  and  that  he 
sold  the  hay  on  it,  in  1886,  to  one  of  the  plaintiffs.  Defend- 
ant objected  to  the  evidence  of  Edmunds,  on  the  ground  that 
it  was  an  attempt  to  show  an  agency  and  transfer  by  an  agent 
of  an  interest  in  real  estate,  and  that  the  fact  that  Edmunds 
had  paid  taxes  on  the  land,  and  looked  after  it,  did  not  create 
such  an  agency  as  would  authorize  him  to  make  a  lease,  for 
the  reason  that  the  growing  grass  was  a  part  of  the  real  es- 
tate. Without  conceding  the  law  to  be  as  claimed  by  appel- 
lant, we  would  say  that  it  was  not  shown  that  the  grass  was 
growing  when  sold.  Plaintiff's  did  not  enter  upon  the  land  as 
trespassers,  but  under,  at  least,  a  license.  In  this  respect  the 
case  is  different  from  the  facts  involved  in  Lewis  v.  Chicago 
etc.  R'y  Co.,  57  Iowa,  128,  and  Murphy  v.  Sioux  City  etc.  R'y 
Co.,  55  Id.  474;  39  Am.  Rep.  175.     The  agency  of  Edmunds, 
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th«  length  of  time  he  had  controlled  the  land,  and  his  sale  to 
plaintiffs,  authorize  the  presumption  that  their  acts  in  enter- 
ing upon  the  land  and  making  the  hay  were  rightful.  We 
think  the  evidence  in  question  was  properly  admitted:  Bulliss 
V.  Chicago  etc.  R'y  Co.^  76  Iowa,  682. 

6.  We  have  examined  the  record  with  respect  to  other  ob- 
jections made  by  appellant,  but  do  not  find  that  any  of  them 
are  well  founded.  The  judgment  of  the  district  court  is 
affirmed. 


Railway  Cohpanibs  must  Use  well-tested  and  safe  appliances  and  de- 
ricea  to  prevent  fire  escaping  from  their  engines:  Steinweg  v.  Ei-ie  etc.  R'y^ 
Co.,  43  N.  Y.  123;  3  Am.  Rep,  673;  Jackson  v.  Chicago  etc.  R'y  Co.,  31  Iowa, 
176;  7  Am.  Rep.  120;  Bedell  v.  Long  Island  R.  R.  Co.,  44  N.  Y.  367;  4  Am. 
Rep.  6S8;  but  railway  companies  are  not  required  to  adopt  new  devices,  and 
discard  reasonably  safe  machinery,  until  the  new  appliances,  by  general  use 
or  otherwise,  are  shown  to  be  superior:  Chilf  etc.  R'y  Co.  v.  Walker,  70  Tex. 
126;  8  Am.  St.  Rep.  582,  and  note. 
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Elections  —  Contest  b?  Women.  —  The  enactment  of  a  statute  making 
women  eligible  to  school  offices  repeals,  by  implication,  so  much  of  a 
former  statute  in  force  as  requires  the  statement  by  a  contestant  that  he 
is  an  elector.  Women  may  therefore  contest  their  right  to  an  office  to 
which  they  are  eligible. 

Elections  —  Contest  —  Grounds  of.  —  Section  697,  Code  of  Iowa,  provid- 
ing that  the  contestant  of  an  election  must  file  his  grounds  of  contest 
within  twenty  days  after  the  canvass  of  the  votes,  does  not  prevent  the 
contestant  from  afterwards  amending  such  grounds  of  contest. 

Elections  —  Contest  —  Disputed  Ballots  —  Intention  of  Voter  must 
(JovERN.  — In  ascertaining  for  whom  disputed  ballots  were  cast,  the  in- 
tention of  the  voter,  as  ascertained  from  the  ballot  itself,  or  from  the 
ballot  examined,  and  considered  in  the  light  of  all  the  facts  and  circum- 
stances developed  at  the  trial,  must  be  respected,  and  the  ballot  counted 
for  whom  the  voter  intended  it;  but  if  his  intention  is  not  apparent,  or 
oannot  be  reasonably  or  fairly  ascertained,  then  the  ballot  must  be  re- 
jected. 

ELBcrioNS  —  Contest. — Is  Ascertaining  for  Whom  a  Disputed  Ballot 
WAa  Cast,  its  language  and  form  should  be  considered  and  construed  in 
the  light  of  all  facts  connected  with  the  election,  as  the  office  to  be  filled, 
the  names  of  the  candidates  voted  for,  and  all  other  facts  of  which  the 
Toter  may  be  presumed  to  have  been  advised,  and  in  view  of  which  he 
may  have  exercised  his  franchise;  and  if  the  intention  of  the  voter  ia 
thus  made  apparent  beyond  a  reasonable  doubt,  the  ballot  is  suiiii  lent^ 
without  regard  to  technical  inaccuracies  in  its  form. 
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ELECTI0N8  —  CONTIST. — IN  ASCERTAINING   FOB  WhOM  A  DlSPXTTED  BALLOT 

was  cast,  if  the  roter's  intention  is  found,  such  intention  shoald  not  be 
defeated  by  the  fact  that  the  name  of  the  candidate  ia  misspelled,  the 
wrong  initials  employed,  or  some  other  or  slightly  different  name  of 
like  or  similar  pronunciation  has  been  written  instead  of  that  of  the 
candidate  actually  intended  to  be  voted  for. 

Elections  — Contest.  — Where  the  Names  of  Both  Contestants  are  found 
on  a  disputed  ballot,  one  name  printed  and  the  other  written,  but  neither 
erased  or  crossed  off,  the  writing  is  presumed  to  express  the  intention 
of  the  voter,  and  will  prevail  over  the  printing,  and  such  ballot  must  be 
counted  for  the  person  designated  by  the  writing,  and  the  printed  name 
will  be  considered  as  erased.  If,  however,  the  voter  has  erased  the 
written  name,  leaving  the  printed  name  unerased,  the  ballot  must  be 
counted  as  printed,  and  the  name  will  be  considered  as  erased  if  a  line 
is  drawn  through  it,  though  it  ia  not  wholly  obliterated. 

Election  —  Contest  — Name  Wkiti'en  isovE  or  below  rrs  Proper  Place: 
—  In  ascertaining  for  whom  disputed  ballots  were  cast,  if  one  is  cast  for 
either  of  the  parties  to  the  contest  for  any  other  oflRce  than  that  for  which 
he  was  nominated,  it  cannot  be  counted;  but  the  mere  fact  that  in  writ- 
ing his  name  on  the  ballot  the  voter  has  placed  it  slightly  above  or  be- 
low its  proper  place  on  the  ticket  will  not  justify  its  rejection  if  it  is 
apparent  from  the  face  of  the  ballot  that  the  voter  intended  to  cast  it 
for  the  office  in  controversy. 

Elections  —  Contest.  —  If  a  disputed  ballot  contains  the  name  of  either 
contestant,  but  does  not  fairly  state  or  indicate  the  office  such  party  is 
voted  for,  it  must  be  rejected. 

Elections. — The  Court  cannot,  as  Matter  of  Law,  direct  a  finding  as. 
to  any  of  the  disputed  ballots  in  a  case  of  contested  election.  That  ques- 
tion should  be  left  to  the  jury,  under  proper  instructions. 

Nagle  and  Birdsall,  for  the  appellant. 

A.  R.  Ladd  and  F.  W.  Pillshury,  for  the  appellee. 

RoTHROcK,  J.  1.  It  is  insisted  by  counsel  for  appellant  that 
the  plaintiff  has  no  right  to  make  the  contest,  because  she  is  a 
woman,  and  not  an  elector.  It  is  provided  by  section  697  of 
the  code  that  the  written  statement  of  intention  to  contest  an 
election  shall  set  forth  "  the  name  of  contestant,  and  that 
he  is  an  elector  of  the  county."  He  is  also  required  to  file  a 
bond  conditioned  to  pay  costs  in  case  his  contest  shall  fail. 
The  statement  of  contest,  as  made  by  the  plaintiff,  sets  forth 
that  she  is  an  elector  of  the  county.  This  is  not  the  fact.  She 
is  a  woman,  and  was  not  entitled  to  vote  at  a  general  election. 
But  by  section  1,  chapter  136,  Laws  of  Sixteenth  General 
Asseinbly,  it  is  provided  ''  that  no  person  shall  be  deemed 
ineligible  by  reason  of  sex  to  any  school  office  in  the  state 
of  Iowa";  and  section  2  of  the  act  provides  that  "no  person 
who  may  have  been  or  shall  be  elected  or  appointed  to  the 
office  of  county  superintendent  of  common  schools,  or  school 
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director,  in  the  state  of  Iowa,  shall  be  deprived  of  oflBce  by 
reason  of  sex."  If  the  position  of  appellant  be  sound,  a  woman 
may  lawfully  be  elected  to  the  office,  but  she  cannot  assert  the 
right  to  hold  the  oflBce  by  means  of  the  contest  provided  by 
law,  because  she  is  not  an  elector  of  the  county.  Section  692, 
which  provides  for  the  contest,  was  enacted  when  it  was  sup- 
posed that  males  were  alone  entitled  to  an  election  to  office, 
and  the  qualification  was  that  the  person  elected  should  be  an 
elector  of  the  county.  It  was  essential,  therefore,  that  the  per- 
son making  the  contest  should  be  an  elector;  for  otherwise  he 
would  have  no  right  to  contest.  The  requirement  that  it  must 
be  set  forth  that  the  contestant  is  an  elector  of  the  county  is 
manifestly  for  the  purpose  of  showing  that  he  is  eligible  to  the 
oflfice,  and  entitled  to  make  a  contest  for  it.  The  enactment 
of  the  statute,  above  cited,  making  women  eligible  to  the  office 
should  therefore  be  held  to  be  a  repeal,  by  implication,  of  so 
much  of  the  statute  before  that  time  in  force  as  required  the 
technical  statement  that  the  contestant  is  an  elector.  The 
true  inquiry  should  be,  Is  the  contestant  eligible  to  the  office? 
It  is  no  answer  to  this  position  to  say  that  the  plaintiff  should 
be  required  to  assert  her  right  to  the  office  by  quo  warranto  or 
Bome  other  proceeding.  Tlie  legislative  intent  was  to  place 
the  two  cases  on  an  equality,  so  far  as  the  right  to  hold  school 
offices  is  involved. 

2.  The  plaintiff  amended  her  grounds  of  contest  after  the 
twenty  days  within  which  she  was  required  by  section  697  of 
the  code  to  file  the  written  statement  of  contest.  It  is  claimed 
that  because  that  section  of  the  law  provides  that  the  state- 
ment shall  set  forth  the  "  particular  causes  of  contest,"  there 
can  be  no  amendment  including  other  causes.  This  position 
is  not  tenable.  The  statute  provides  that  the  proceedings 
shall  be  assimilated  to  those  in  an  action  so  far  as  practicable, 
and  that  the  court  of  contest  shall  have  all  the  powers  of  the 
district  court  necessary  to  the  right  hearing  and  determina- 
tion of  the  matter,  and  that  the  statement  shall  not  be  dis- 
missed for  want  of  form,  and  that  if  any  of  the  causes  are  held 
insufficient  they  may  be  amended:  Code,  sees.  702,  705.  These 
provisions  of  the  law  plainly  imply  that  the  twenty  days 
within  which  the  statement  must  be  filed  does  not  operate  as 
a  statute  of  limitatations,  so  as  to  prevent  any  amendment 
the  plaintiff  may  think  proper  to  make. 

3.  One  of  the  grounds  of  contest  was  that  illegal  votes  were 
cast  at  the  election.     The  jury  found   that  there  were  two 
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illegal  votes,  one  of  which  was  cast  for  the  defendant.  The 
person  who  cast  the  vote  was  one  Robertson.  It  is  so  plain 
that  he  did  not  have  the  required  residence  in  the  county  to  be 
a  lawful  voter  that  we  must  omit  a  discussion  of  that  question. 
The  jury  also  found  that  no  illegal  vote  was  cast  for  the  plain- 
tiff. This  finding  of  the  jury  cannot  be  disturbed,  and  we  may 
say  generally  that  we  find  no  error  in  any  of  the  rulings  of  the 
court  upon  the  question  of  illegal  votes. 

4.  The  real  question  in  the  case  arises  upon  twenty-five  bal- 
lots which  were  found  among  those  cast  at  the  election.     It 
was  stipulated  on  the  trial  that,  excluding  the  twenty-five 
contested  ballots,  there  were  cast  at  said  election  for  said  ofiice 
971  votes  for  J.  R.  McCollum,  the  incumbent,  and  971  votes 
for  Ella  S.  Brown,  the  contestant.     The  jury  did  not  find  a 
general  verdict.     They  answered  certain  special  interrogato- 
ries submitted  to  them  by  the  court  at  the  request  of  the  de- 
fendant.    By  these  answers  they  counted  or  allowed  eleven  of 
the  contested  ballots  to  the  incumbent,  and  twelve  to  the  con- 
testant, and  rejected  two  as  having  been  cast  for  neither  of  the 
parties.     The   result  (counting  out  the   illegal  vote  cast  by 
Robertson  for  the  incumbent)  was  the  election  of  the  plaintiff 
by  two  majority.     The  twenty-five  ballots  in  dispute  were  all 
printed.     They  contained  the  names  of  candidates  for  all  the 
state  and  county  ofiicers  voted  for  at  that  election.    The  name 
of  the  plaintiff  was  printed  on  fifteen  of  the  ballots  as  the  can- 
didate for  superintendent  of  schools,  and  the  name  of  the  de- 
fendant was  printed  on  ten  of  the  ballots  for  the  same  office. 
The  contest  arises  over  the  erasure  of  the  name  printed  upon 
the  tickets,  and  the  writing  of  the  name  of  the  opposing  can- 
didate in  its  place,  or  on  the  margin  of  the  ticket.     This  writ- 
ing was  all  done  in  pencil,  and  the  lines  are  heavy,  and  the 
writing  of  a  very  indifferent  order.     The  erasures  in  some  in- 
stances are  very  dim,  and  on  one  or  two  of  the  tickets  it  ap- 
pears, not  by  lines  drawn  through  the  name,  but  as  though 
there  had  been  lines,  and  an  attempt  made  to  rub  them  out. 
It  is  impossible  to  describe  the  tickets  as  they  appear.     Each 
of  the  parties  have  endeavored  to  reproduce  them  in  printed 
abstracts,  and  the  clerk  of  the  district  court,  in  a  transcript, 
used  printed  tickets,  and  attempted  to  njake  erasures  and  in- 
terlineations like  the  original.     These  attempts  at  copying  all 
fail  to  exactly  present  the  tickets  as  they  are.     The  original 
tickets  were  used  upon  the  trial  in  the  court  of  contest,  and 
they  were  submitted  to  the  jury  in  the  district  court,  and  have 


232  Brown  v.  McCollum.  [Iowa,. 

been  certified  to  this  court.  The  defendant  was  the  regular 
nominee  of  the  Republican  party  for  the  ofl&ce.  The  plaintiff" 
was  an  independent  candidate,  but  was  voted  for  by  the  Dem- 
ocratic party.  It  does  not  appear  that  there  was  any  other 
candidate  for  the  office.  The  name  of  the  plaintiff  is  printed 
on  some  of  the  ballots  as  Ella  S.  Brown,  and  on  others  as  Miss 
Ella  Brown.  In  erasing  the  name  of  McCollum  and  writing 
that  of  Brown,  in  some  instances,  no  christian  name  is  written, 
— it  is  simply  "  Brown."  In  some  of  the  tickets  where  her 
name  is  erased  and  the  defendant's  name  is  written,  the  chris- 
tian name  of  the  defendant  is  also  omitted.  The  jury  counted 
these  ballots  for  the  party  whose  name  was  thus  written.  On 
other  tickets,  the  initials  "J.  B."  instead  of  "J,  R."  precede 
the  surname  McCollum,  and  in  writing  the  name  of  the  plain- 
tiff, some  are  as  follows:  Mrs.  A.  Brown,  Ella  Brown,  Miss 
Emma  Brown,  and  Elice  Brown.  All  of  these  ballots  were 
counted  for  the  plaintiff.  It  does  not  appear  that  there  was  a. 
Mrs.  Brown  in  the  county.  There  was  a  Miss  Emma  A.  Brown, 
who  was  a  visitor  in  Clarion  at  the  time  of  the  election.  She 
came  from  another  state  in  September  previous.  But  the  vote 
for  Miss  Emma  Brown  was  cast  in  Blaine  township,  some  dis- 
tance from  Clarion. 

We  have  stated  these  facts  because  the  defendant  requested 
the  court  to  instruct  the  jury  that  some  of  these  ballots  could 
not  be  counted  for  the  plaintiff,  not  only  because  of  the  differ- 
ence in  name,  but  because  the  written  name  was  not  under 
nor  opposite  to  the  designation  of  the  office.  All  of  these  in- 
btructions  were  refused,  and  the  court  instructed  the  jury  upon, 
these  questions  as  follows:  "There  have  been  submitted  in. 
evidence,  for  your  inspection,  twenty-five  ballots  which  were 
cast  at  said  election,  and  it  will  be  your  duty  to  find  and  de- 
termine, from  the  ballots  themselves,  and  from  the  evidence 
under  the  law  as  given  in  this  charge,  for  which  of  the  parties 
to  this  contest,  if  for  either,  each  of  said  votes  was  cast.  The 
intention  of  the  voter,  if  it  can  be  ascertained  from  the  ballot, 
itself,  or  from  the  ballot  examined  and  considered  in  the  light 
of  all  the  facts  and  circumstances  developed  in  the  trial,  should. 
be  respected,  and  the  ballot  counted  for  the  person  for  whom- 
the  voter  intended  it.  If,  however,  the  intention  of  the  voter- 
is  not  apparent,  or  if  it  cannot  be  reasonably  and  fairly  ascer- 
tained under  the  evidence  in  the  case,  then  such  ballot  should' 
be  rejected  altogether.  If  the  ballot  expresses  the  intention 
of  the  voter  beyond  a  reasonable  doubt,  it  is  sufficient,  with- 
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out  regard  to  technical  inaccuracies  in  the  form  of  the  ballot. 
The  language  and  form  of  the  ballot  should  be  considered, 
and  construed  in  the  light  of  all  the  facts  connected  with  the 
election;  as,  for  instance,  the  oflBce  to  be  filled,  the  names  of 
the  candidates  voted  for,  and  all  the  other  facts  of  a  general 
public  nature  surrounding  the  election,  of  which  the  voter  may 
be  presumed  to  have  been  advised,  and  in  view  of  which  he 
may  be  presumed  to  have  expressed  his  franchise.  If,  from 
an  inspection  of  the  ballot,  and  from  all  the  facts  surrounding 
the  same,  and  surrounding  the  election  at  which  such  ballot 
was  cast,  you  can  find  and  fully  satisfy  yourself  of  the  voter's 
intention,  such  intention  should  not  be  defeated  or  frustrated 
by  the  fact  that  the  name  of  the  candidate  is  misspelled,  or 
the  wrong  initials  were  employed,  or  some  other  or  slightly 
difi'erent  name  of  like  or  similar  pronunciation  or  sound  has 
been  written  instead  of  the  real  candidate  actually  intended 
to  be  voted  for.  Several  of  the  disputed  ballots  in  this  case 
contained  names  more  or  less  similar  to  those  of  the  parties  to 
this  contest.  These  names  are  variously  spelled,  are  accom- 
panied or  distinguished  by  various  initials,  while  others  are- 
without  any  expressed  christian  name,  and  on  still  others,  the 
christian  name  made  use  of  by  the  voter  is  not  the  real  chris- 
tian name  of  the  party  claiming  the  benefit  of  such  vote.  Still 
other  names  are  imperfectly  and  somewhat  blindly  and  illegi- 
bly written.  All  such  votes  should  be  carefully  and  fairly  con- 
sidered and  examined,  as  directed  in  the  charge,  and  if  there- 
from you  find  it  fairly  and  reasonably  apparent  that  said  ballots, 
or  any  of  them,  were  intended  for  either  of  the  parties  to  this- 
contest,  then  you  should  so  count  them.  If  not  so  intended,  or 
if  the  intention  of  the  voter  in  any  particular  case  cannot  be- 
fairly  and  reasonably  ascertained,  then  such  ballot  should  be 
rejected,  and  counted  for  neither  party.  On  some  of  the  bal- 
lots submitted  to  you  will  be  found  the  names  of  both  the  par- 
ties to  this  contest,  —  one  being  printed  and  the  other  written. 
thereon,  neither  being  erased  or  crossed  off.  In  such  cases, 
the  writing  will  be  presumed  to  express  the  intention  of  the 
voter,  and  will  prevail  over  the  printing,  and  such  ballot  will 
be  counted  as  cast  for  the  person  designated  by  the  writing,. 
and  the  printed  name  will  be  considered  as  erased.  If,  how- 
ever, after  writing  the  name  of  the  candidate  on  the  ballot,  the 
voter  has  erased  it,  leaving  the  printed  name  unerased,  it. 
must  be  counted  as  printed.  A  name  will  be  considered 
erased  if  a  line  be  drawn  through  it,  even  though  it  be  not 
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wholly  obliterated.  A  vote  cast  for  either  of  the  parties  to 
this  contest  for  any  other  office  than  superintendent  of  schools 
cannot  be  counted  for  such  party  in  this  proceeding;  but  the 
mere  fact  that,  in  writing  the  name  on  his  ballot,  the  voter 
has  placed  it  slightly  above  or  below  its  proper  place  on  the 
ticket  wiJl  not  justify  you  in  rejecting  such  ballot,  if  it  be  ap- 
parent from  the  face  thereof  that  he  in  fact  intended  to  cast 
such  vote  for  the  office  in  controversy.  If  the  ballot,  in  any 
instance,  contain  the  name  of  either  party,  but  does  not  fairly 
state  or  indicate  the  office  such  party  is  voted  for,  you  will  re- 
ject it  altogether."  We  regard  these  instructions  as  eminently 
fair  to  the  parties.  They  embody  the  law  as  found  in  Mc- 
Crary  on  Elections,  sections  508  and  509,  and  elsewhere,  and 
find  support  in  the  leading  case  of  People  v.  Saxton,  22  N.  Y. 
309;  78  Am.  Dec.  191. 

Counsel  for  appellant  contends  that  the  rule  adopted  by  the 
court,  that  the  written  name  should  prevail  over  the  printed 
one  where  the  latter  is  not  erased,  is  erroneous,  and  that  the 
rule  applies  only  where  it  appears  that  the  voter  himself  wrote 
the  name.  We  think  the  later  rule  is,  that  it  should  be  pre- 
sumed that  the  voter  fixed  and  altered  the  ticket,  or  procured 
another  to  do  it  for  him.  Again,  it  is  claimed  that  where 
both  names  appear  without  erasure,  the  one  first  in  order 
should  be  counted,  and  section  625  of  the  code  is  cited  in 
support  of  the  position.  The  section  is  plainly  intended  to 
apply  where  more  than  one  officer  is  to  be  elected  to  the  same 
office,  as  in  case  of  two  or  more  justices  of  the  peace,  railroad 
commissioners,  or  the  like.  In  conclusion,  we  have  to  say 
that  we  find  no  error  in  the  rulings,  nor  in  the  instructions  of 
the  court  to  the  jury.  We  do  not  think  that  the  court  should 
have,  as  matter  of  law,  directed  a  finding  as  to  any  of  the  dis- 
puted ballots;  and  after  a  careful  examination  of  them,  we 
think  the  jury  were  fully  warranted,  from  the  evidence,  in  an- 
swering the  special  interrogatories  as  they  did. 

Affirmed. 


Elections.  —  In  cases  of  disputed  ballots,  the  intention  of  the  roter  mnst 
govern,  when  it  can  be  ascertained;  and  such  intention  may  be  inferred  froia 
the  voter's  acts:  People  v.  Saxton,  22  N.  Y.  309;  78  Am.  Dec.  191,  and  note; 
or  from  the  circumstances  surrounding  the  election:  Wimmer  v.  Eaton,  72 
Iowa,  374;  2  Am.  St.  Rep.  250.  But  a  perfect  ballot  ia  the  best  and  gen- 
erally the  exclusive  evidence  of  the  voter's  intent,  and  it  is  only  when  a  ballot 
is  imperfect  or  ambiguous  that  extrinsic  evidence  can  aid  in  ascertaining  the 
intent  of  the  voter:    Wimmer  v.  Eaton,  supra;  Hariman  v.  Youna,  17  Or.  150| 
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11  Am.  St.  Rep.  787,  and  extended  note;  Kreitz  v.  Behrensmeyer,  125  HI.  141; 
8  Am.  St.  Rep.  349,  and  note. 

Ballots  with  One  Xame  Printed  and  Another  Writtin  thereon.  — 
Where  a  ballot  discloses  a  name  written  opposite  to  a  printed  name,  whick 
has  been  erased,  the  voter  is  presumed  to  have  intended  to  vote  for  the  can- 
didate whose  name  was  written:  Fenton  v,  Scott,  17  Or.  189;  11  Am.  St.  Rep. 
801;  Kreitz  v.  Behrensmeyer,  125  111.  141;  8  Am.  St.  Rep.  349;  People  y.  Scut- 
ton,  22  N.  y.  309;  78  Am.  Dec.  191. 

Ballots  —  Irregularities  in  Spelling,  Initials,  etc.  —  A  ballot  desig- 
Dating  the  candidate  by  his  initials  only,  or  leaving  out  a  syllable  from  any 
material  part  of  his  name,  is  fatally  defective:  People  v.  Cicott,  16  Mich.  283; 
97  Am.  Dec.  141,  and  note;  People  v.  Hvjijins,  3  Mich.  233;  61  Am.  Dec. 
491,  and  note;  but  see  Wimmei'  v.  Eaton,  T2  Iowa,  374;  2  Am,  St.  Rep.  250; 
Kreitz  V.  Behrensmeyer,  125  111.  141;  8  Am.  St.  Rep.  349;  Qumm  v.  Hubbard, 
97  Mo.  311;  10  Am.  St.  Rep.  312,  and  extended  note. 

Elections  —  Questions  for  Jury.  —  Where,  in  response  to  an  inquiry 
from  the  jury  as  to  their  right  to  pass  upon  the  legality  of  certain  votes,  the 
judge  answered  in  the  negative,  and  advised  them  that  they  should  take 
and  act  upon  the  law  as  laid  down,  in  this  advisory  action  of  the  judge, 
there  waa  no  error:  De  Berry  v.  Nicliolaon,  102  N.  C.  465;  11  Am.  St.  Rep. 
767. 


Jacobs  v.  Snyder. 

[76  Iowa,  622.J 
Notice  or  Fraud  from  Record  of  Deed.  —  Statute  of  Limitations  does 
NOT  Beqin  to  Run  until  the  actual  discovery  of  a  fraud,  and  hence  an 
action  is  not  barred  in  five  years  from  the  date  of  the  recording  of  the 
deed,  in  a  case  where  an  action  is  brought  to  cancel  a  decree  of  foreclose 
nre  and  the  deed  obtained  thereunder,  on  the  ground  of  fraud  in  ob- 
taining the  decree  in  violation  of  an  agreement  to  dismiss  the  foreclosure 
proceedings,  and  in  securing  judgment  for  the  mortgage  debt  after 
nearly  the  whole  of  it  had  been  paid,  and  then  by  concealing  from  the 
mortgagor  the  fact  that  the  decree  of  foreclosure  and  the  deed  had  been 
made,  obtaining  from  the  latter  the  remainder  of  the  amount  of  the 
mortgage;  the  mortgagee  thus  taking  advantage  of  the  ignorance  of  the 
mortgagor,  whose  confidential  adviser  he  was,  and  making  no  demand 
for  the  possession  of  the  property  until  the  last  payment  had  been  made, 
the  mortgagor  all  this  time  paying  the  taxes  and  making  improvement* 
on  the  property. 

Wishard  and  Bailey,  and  A.  W.  Osborne,  for  the  appellant. 

Parker  and  Richardson,  and  0.  Rice,  for  the  appellees. 

RoTHROCK,  J.  It  is  averred  in  the  petition,  and  in  an 
amendment  thereto,  in  substance,  that  the  plaintiff  was  the 
owner  of  a  farm  of  eighty  acres  in  Dickinson  County,  and 
that  in  the  year  1875  she  executed  a  mortgage  thereon  to  the 
defendant  Marcus  Snyder,  to  secure  the  payment  of  four  prom- 
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issory  notes,  amounting  in  the  aggregate  to  $342.  Said  notes 
became  due  at  diflFerent  times.  The  last  one  matured  Decem- 
ber 22, 1878.  On  the  29th  of  July,  1878,  Snyder  commenced 
an  action  to  foreclose  the  mortgage,  and  personal  notice  of 
said  suit  was  served  on  the  plaintiff  in  Green  County.  After 
suit  was  commenced,  an  agreement  was  made  between  plaintiff 
and  said  Snyder  that  the  suit  should  be  dismissed,  and  at 
that  time  the  plaintiff  had  fully  paid  all  the  notes,  and  in- 
terest thereon  then  due,  and  the  plaintiff  returned  to  Green 
County.  In  the  face  of  this  agreement,  and  in  direct  violation 
thereof,  the  defendant  Snyder  made  his  appearance  at  the  next 
term  of  court,  and  presented  the  notes  and  mortgage  to  the 
court,  and  concealed  the  fact  that  said  suit  had  been  settled; 
and  a  judgment  was  rendered  on  said  notes,  and  a  decree 
entered  foreclosing  the  mortgage.  Afterwards,  in  October^ 
1878,  Snyder  caused  special  execution  to  issue  on  the  judg- 
ment and  decree,  upon  which  the  land  was  sold  at  sheriff's 
sale  to  Snyder,  who  assigned  his  certificate  of  purchase  to  his 
wife,  Oceana  Snyder,  and  a  sheriff's  deed  was  made  to  her  in 
October,  1879.  By  reason  of  the  fraudulent  concealment  of 
said  Marcus  Snyder,  the  plaintiff  did  not  discover  that  a  judg- 
ment and  decree  had  been  rendered,  and  the  land  sold  thereony 
until  January,  1884.  The  fraudulent  concealment  consisted 
in  receiving  payments  from  the  plaintiff  upon  the  indebted- 
ness, from  time  to  time,  without  informing  the  plaintiff  that 
any  judgment  and  decree  had  been  rendered,  and  the  last  of 
said  notes  was  paid  in  the  year  1883.  The  plaintiff  is  a  Ger- 
man, and  unable  to  read  or  write  in  her  own  or  any  other  lan- 
guage; and  from  the  time  the  mortgage  was  given,  up  to 
January,  1884,  when  she  discovered  the  fraud  of  Snyder,  he- 
was  her  confidential  adviser,  and  she  relied  upon  him  for  ad- 
vice and  counsel,  and  he  transacted  all  her  business,  and  was 
thus  enabled  to  take  advantage  of  her  confidence  and  her 
ignorance.  To  further  conceal  his  fraudulent  acts,  he  made 
no  claim  to  the  possession  of  the  land  up  to  January,  1884, 
and  permitted  plaintiff  to  pay  the  taxes  and  make  improve- 
ments thereon.  When  plaintiff  discovered  the  fraud,  in  Jan- 
uary, 1884,  she  demanded  a  deed  reconveying  the  land  to  her. 
Snyder  promised  to  make  the  deed  to  her,  but  instead  of  doing 
BO,  he  and  his  wife  made  a  deed  to  the  defendant  Minnie  Ja- 
cobs, and  took  a  mortgage  from  her  for  six  hundred  dollars^ 
without  the  knowledge  of  the  plaintiff.  It  is  demanded  that 
the  judgment  and  decree  and  the  deeds  and  the  mortgage 
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be  set  aside  and  canceled,  and  the  title  quieted  in  the 
plaintiflf. 

If  the  averments  of  this  petition  are  true,  the  defendant 
Marcus  Snyder,  hj  receiving  the  plaintiff's  money  in  success- 
ive payments  for  years  after  he  had  foreclosed  the  mortgage, 
was  guilty  of  a  crime.  It  appears  to  be  conceded  in  argument 
that  under  the  averments  of  the  petition  the  plaintiff  had  a 
right  of  action  for  five  years  after  the  discovery  of  the  fraud. 
The  sheriff's  deed  was  recorded  in  1879,  and  action  was  not 
commenced  for  more  than  five  years  from  that  time.  Coun- 
sel for  defendants  claim  that  where  the  fraud  complained  of 
is  shown  by  a  deed  duly  recorded,  notice  of  the  fraud  is  con- 
clusively presumed  from  the  date  of  the  record;  and  they 
cite  the  cases  of  Humphreys  v.  Mattoon,  43  Iowa,  556;  Bishop 
v.  Knowles,  53  Id.  268;  Gebhard  v.  Sattler,  40  Id.  152;  and  Laird 
v.  Kilbourne,  70  Id.  83.  The  facts  in  the  cited  cases  are  quite 
different  from  those  in  the  case  at  bar.  In  this  case,  if  the 
averments  of  the  petition  are  true,  there  was  an  abuse  of  con- 
fidence by  Snyder,  and  actual  concealment  that  he  had  pro- 
cured a  decree,  sale,  and  deed.  He  not  only  concealed  it  from 
the  plaintiff,  but  he  intensified  his  fraud  by  contriving  to  re- 
ceive payments  on  the  debt  long  after  the  deed  was  recorded. 
We  think  the  demurrer  should  have  been  overruled. 

Reversed. 

LiMrrATiON  OF  Actions  —  Fraud.  —  The  statute  of  limitations  generally 
begins  to  run  in  cases  of  fraud  only  from  the  time  of  discovering  the  fraud, 
v"»r  from  such  a  time  as  it  could  or  ought  to  have  been  discovered  by  reason- 
able diligence:  Gillett  v.  Wiley,  126  111.  310;  9  Am.  St.  Rep.  587;  Wilder  v. 
Seem;  72  Iowa,  161;  2  Am.  St.  Rep.  236,  and  note;  Snodgrass  v.  Branch  Bank, 
25  Ala.  161;  60  Am.  Dec.  505,  and  extended  note  511-515;  Scriigfjsv.  Decatur 
etc.  Land  Co.,  86  Ala.  173;  Woodt  v.  James,  87  Ky.  511;  Humphrey  v.  Car- 
penter, 39  Minn.  115;  Hejlin  v.  Ashford,  85  Ala.  125;  but  in  Kentucky,  after 
ten  years  from  the  perpetration  of  the  fraud,  no  action  can  be  brought  to  set 
aside  a  conveyance  for  alleged  fraud,  no  matter  when  the  fraud  was  discov- 
ered: Fritsc/der  v.  Koehler,  83  Ky.  78.  A  plaintiflF  who  claims  the  suspen- 
sion of  the  running  of  the  statute  must  always  aflBrmatively  allege  the  facta 
in  relation  fco  the  discovery  of  the  fraud:  Humphrey  v.  Carpenter,  39  Minn. 
lUL 
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Barrett  v.  Fisoh. 

[76  Iowa,  KZ] 
Ohattkl  Mobtoaoss  —  Dkscbiption  of  Propbktt  nf.  —  The  reoord  of  » 

chattal  mortgage  which  recites  that  the  property  mortgaged  is  "one  sor« 
rel  horse  three  years  old,"  and  then  further  recites  that  the  mortgagor 
i»  a  resident  of  a  certain  county,  and  in  case  of  foreclosure  the  property 
is  to  be  sold  in  that  county,  is  insuflScient  to  impart  constructive  notice 
to  third  persons. 
Chattel  Mortoaqes  —  Burden  ov  Proof  respecting  Notice  of.  —  In  an 
action  by  a  purchaser  from  the  mortgagor  against  the  mortgagee  of  per- 
sonal property,  where  the  defendant  depends  upon  the  theory  that  his 
right  to  the  property  depends  upon  whether  the  record  of  the  mortgage 
imparts  constructive  notice,  the  burden  of  proof  is  not  on  plaintiff  to 
show  that  he  did  not  have  actual  notice  of  the  mortgage  when  he  pup- 
chased  the  property. 

George  W.  Hewitt,  for  the  appellant. 

0.  M.  Barrett  and  S.  A.  Callvert,  for  the  appellee. 

Reed,  C.  J.  Plaintiff  purchased  the  property  in  question, 
»yhich  is  a  horse,  from  John  K.  Rothaermel.  Defendant 
claimed  under  a  chattel  mortgage  executed  by  Rothaermel 
before  the  sale  to  plaintiff.  The  description  in  the  mortgage 
is,  "one  sorrel  horse  three  years  old."  The  instrument  recites, 
however,  that  the  mortgagor  was  a  resident  of  Sioux  County, 
and  provides  that  in  case  of  foreclosure  the  property  shall  be 
sold  in  that  county.  The  district  court  ruled  that  the  record 
of  the  mortgage  did  not  impart  constructive  notice,  and  di- 
rected a  verdict  for  plaintiff.  It  has  frequently  been  held  by 
this  court  that  the  record  of  a  mortgage  containing  a  descrip- 
tion similar  to  that  in  question  was  not  constructive  notice  to 
creditors  or  subsequent  purchasers  of  the  rights  of  the  mort- 
gagee: Caldwell  v.  Trowbridge,  68  Iowa,  150;  Rhulasel  v. 
Stephens,  68  Id.  627;  Barr  v.  Cannon,  69  Id.  20.  It  was  con- 
tended, however,  that  the  recital  as  to  the  mortgagor's  place 
of  residence,  and  the  provisions  as  to  the  place  of  sale,  were 
Bufhcient  to  suggest  an  inquiry,  which,  if  followed,  would  have 
led  to  the  identification  of  the  property  intended  to  be  covered 
by  the  mortgage.  But  this  position  cannot  be  sustained.  It 
could  be  understood  from  the  recital,  perhaps,  that  the  mort- 
gage was  intended  to  cover  property  in  Sioux  County.  But 
knowledge  of  that  fact  would  not  aid  one  who  was  seeking 
information  as  to  the  particular  property  intended.  Aided  by 
the  recital,  the  description  is  simply  of  a  sorrel  horse  three 
years  old,  in  Sioux  County,  which  is  as  indefinite  as  that  given 
in  express  terms  in  the  mortgage. 
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It  was  contended,  however,  that  as  the  mortgage  was  valid 
as  between  the  parties  to  it,  the  burden  was  on  plaintiff  to 
prove  that  he  did  not  have  actual  notice  of  its  existence  when 
he  made  the  purchase  of  the  property,  and  that  as  he  did  not 
introduce  evidence  of  that  fact,  the  verdict  should  have  been  the 
other  way.  The  case  was  tried,  however,  upon  the  theory  that 
defendant's  right  depended  upon  whether  the  record  of  the 
mortgage  imparted  constructive  notice.  He  alleged  that  his 
mortgage  was  duly  recorded  before  plaintiff's  purchase;  thus 
clearly  indicating  that  he  relied  upon  the  record  as  notice  of 
his  interest.  We  think  the  court  below  was  correct  in  the 
view  that  no  issue  as  to  actual  notice  was  presented  by  the 
pleadings. 

Affirmed. 

Sufficiency  op  Descriptiow  oj  Propkrtt  in  Chattel  Mortgages.  — 
In  treating  of  what  are  necessary  elements  of  the  description  of  property  in 
a  chattel  mortgage,  it  may  be  stated  that  a  description  which  may  be  amply 
sufficient  as  between  the  immediate  parties  to  the  mortgage  will,  in  many 
cases,  not  be  sufficient  as  against  creditors  of  or  purchasers  from  the  mort- 
gagor. 

It  does  not  seem  to  be  necessary  that  the  property  be  so  described  that 
it  can  be  absolutely  identified  by  the  descriptive  words  or  by  the  name  used 
to  identify  it.  In  fact,  it  is  utterly  impossible,  in  the  great  majority  of  cases, 
to  set  forth  in  the  mortgage  all  the  articles  embraced  therein  with  such  abso- 
lute precision  that  any  person,  by  a  mere  inspection  of  the  document,  with- 
out reference  to  any  other  source  or  method  of  information,  could  identify 
them  with  certainty.  Resort  must,  most  generally,  be  had  to  parol  evidence 
to  identify  the  property  enumerated,  though  it  may  be  minutely  describei 
The  only  general  rule  deducible  from  the  numerous  authorities  is,  that  th* 
description  in  a  chattel  mortgage  must  contain  some  hint  which  will  direct 
the  attention  of  those  reading  it  to  some  source  of  information  beyond  the 
words  of  the  parties  to  it,  or  to  something  which  will  enable  third  persons  to 
identify  the  property,  aided  by  inquiries  which  the  mortgage  indicates  and 
directs,  or  some  description  which  distinguishes  the  property  from  other 
similar  articles:  Rhuktsel  v.  Stephens,  68  Iowa,  627;  Smith  v.  McLean,  24  Id. 
322;  Winter  y.  Landphere,  42  Id.  471;  Golden  v.  CockHl,  1  Kan.  259;  81  Am. 
Dec.  510;  Yant  v.  Harvey,  65  Iowa,  421;  Price  v.  McComas,  21  Neb.  195; 
Wiley  V.  Shara,  21  Id.  712-716;  Tompkim  v.  Henderson,  83  Ala.  3«1;  Tin- 
dall  V.  Wasson,  74  Ind.  495;  Lawrence  v.  Evarts,  7  Ohio  St.  194;  Mills  v.  Kan- 
sas Lumber  Co.,  26  Kan.  574;  Tootle  v.  Lyster,  26  Id.  589;  Gurley  v.  Davis,  39 
Ark.  394;  Oriffitlis  v.  Wheeler,  31  Kan.  17;  Tolbert  v.  Horton,  33  Minn.  104; 
Stonebraker  v.  Ford,  81  Mo.  532;  State  v.  Cabanne,  14  Mo.  App.  294;  Kimball 
T.  Sattley,  55  Vt.  285;  45  Am.  Rep.  614. 

When  applying  this  rule  in  Willey  v.  Snyder,  34  Mich.  60,  Chief  Justice 
Cooley  said:  "But  if  a  stranger  is  to  be  sent  out  to  select  property  mort- 
gaged^ with  no  other  means  of  identification  than  such  as  are  afforded  by  the 
written  description,  and  without  l^ing  at  liberty  to  supplement  that  infor- 
mation by  such  as  can  be  gained  in  the  mortgagor's  neighborhood  by  inquiry 
•f  tboM  who  know  what  property  the  mortgagor  was  possessed  of  which 
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wonld  answer  the  description  in  the  instrament  when  it  was  given,  and  by 
possessing  himself  of  snch  other  oircnmstances  as  persons  usually  avail  them- 
selves  of  in  applying  written  descriptions  to  the  things  intended,  it  is  much 
to  be  feared  that  the  stranger  would  be  so  often  at  fault  that  chattel  rnort* 
gages,  if  their  validity  depended  upon  his  success  in  identifying  the  prop- 
erty, would  seldom  be  of  much  value  as  securities.  Written  descriptions  of 
property  are  to  be  interpreted  in  the  light  of  the  facts  known  to  and  in  the 
minds  of  the  parties  at  the  time.  They  are  not  prepared  for  strangers,  but 
for  those  they  are  to  affect,  the  parties  and  their  privies.  A  subsequent  pur- 
chaser or  mortgagor  is  supposed  to  acquire  a  knowledge  of  all  the  facts,  so 
far  as  they  may  be  needful  to  his  protection,  and  he  purchases  in  view  of 
that  knowledge.  If  he  purchases  a  bull  known  in  the  neighborhood  by  a 
particular  name,  he  is  chargeable  with  notice  of  that  fact.  A  mortgage  of 
the  bull  by  that  name,  if  duly  filed,  would  be  as  good  against  him  as  against 
the  man  who  gave  it.  It  would  be  a  singular  defense  to  be  set  up  by  him 
to  the  mortgage,  that,  being  a  stranger,  he  discovered  no  such  name  on  or 
about  the  bull,  and  therefore  could  not,  in  fairness,  be  bound  by  a  mortgage 
which  undertook  to  identify  the  animal  by  the  name.  Descriptions  do  not 
identify  by  themselves;  they  only  furnish  the  means  of  identification.  They 
give  no  certain  marks  or  characteristics,  perhaps  historical  data  or  incidents, 
by  the  aid  of  which  we  may  single  out  the  thing  intended  from  all  others; 
not  by  the  description  alone,  but  by  that  explained  and  applied.  Even  lands 
are  not  identified  by  description  until  we  place  ourselves  in  the  position  of 
the  parties  by  whom  the  description  has  been  prepared,  and  read  it  with  the 
knowledge  of  the  subject-matter  which  they  had  at  the  time." 

So  in  Mills  v.  Kansas  Lumber  Co.,  26  Kau.  578,  Valentine,  J.,  delivering 
the  opinion  of  the  court,  said:  "  We  think,  under  the  circumstances  of  the 
case,  the  description  of  the  property  in  the  chattel  mortgage  is  sufficient. 
Of  course,  the  description  in  the  mortgage  is  not  sufficient  to  enable  a  third 
person,  without  the  aid  of  other  facts  than  those  contained  in  the  mortgage, 
to  identify  the  horse;  but  that  is  not  necessary.  A  description  which  will 
enable  a  third  person,  aided  by  inquiries  which  the  instrument  itself  sug- 
gests, to  identify  the  property  is  sufficient.  Indeed,  personal  property  can 
seldom  be  so  described  in  any  instrument  as  to  enable  a  stranger  to  select  it 
from  other  property  of  like  kind  without  the  aid  of  other  facts  than  those 
mentioned  in  the  instrument  itself.  The  name  of  the  horse  in  the  present 
ease  was  '  George ';  but  there  may  have  been  several  other  horses  in  the 
same  county  by  the  same  name;  and  a  stranger  could  not  tell,  without  in- 
quiry, what  this  horse's  name  was,  or  whetlier  it  was  one  of  the  horses 
whose  name  was  George  or  not.  Resort  must  be  had,  in  nearly  all  cases,  to 
other  evidence  than  that  furnished  by  the  mortgage  itself  to  enable  third 
persons  to  identify  mortgaged  property;  and  generally,  where  there  is  a  de- 
scription of  the  property  mortgaged,  and  the  description  is  true,  and,  by  the 
«id  of  such  description  and  the  surrounding  circumstances,  the  third  person 
would,  in  the  ordinary  course  of  things,  know  the  property  was  mortgaged, 
the  description  should  be  held  to  be  sufficient.  In  the  present  case,  the  de- 
fendant Mills  was  bound  to  take  notice  of  the  mortgage,  for  it  had  been 
properly  recorded.  He  was  bound  to  know  that  a  bay  horse,  six  years  old 
in  1878,  owned  by  and  in  the  possession  of  John  G.  Raner,  was  mortgaged. 
We  think  that  he  was  bound  to  know,  from  the  mortgage  itself,  that  the 
property  was  situated  in  McPherson  County  on  November  2,  1878,  when  the 
mortgage  was  executed,  and,  by  inquiry,  he  could  have  ascertained  that  this 
was  the  only  bay  horse  which  Raner  either  owned  or  possessed,  and  that  he 
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owned  and  possessed  the  same  in  McPherson  Conntj;  and  he  knew  when  he 
attached  this  property  that  he  attached  it  in  McPherson  County,  and  as  the 
property  of  Raner,  and  that  it  was  mortgaged.  Under  such  circumstances, 
we  think,  as  between  the  mortgagee,  the  Kansas  Lumber  Company,  and  the 
defendant  Mills,  we  must  hold  that  the  description  was  and  is  sufficient." 

As  is  shown  by  this  last  case,  it  is  important  to  state  in  the  mortgage  the 
locality  where  the  mortgaged  property  may  be  found.  Such  description 
often  renders  a  mortgage,  otherwise  indefinite  and  uncertain,  sufficiently 
certain  by  making  the  mortgage  itself  indicate  where  the  property  may  be 
found  on  inquiry.  Thus  where  the  description  is  "  fifty  head  of  steers,  about 
^20)  months  old,  now  owned  by  me,  and  in  my  possession  on  my  farm  in  In- 
dependence township,  Jasper  County,  Iowa,"  such  description  is  sufficient 
as  against  subsequent  purchasers  from  the  mortgagor,  even  though  one  of 
the  purchasers  bought  some  of  the  cattle  in  another  township,  where  they 
were  in  charge  of  the  agent  of  the  mortgagor  on  a  part  of  his  farm,  which  lay 
partly  in  both  townships:  Kenyon  v.  Tramel,  71  Iowa,  693.  So  where  the 
property  is  described  as  "  one  bay  horse,  eight  years  old,  of  a  certain  weight," 
and  the  mortgage  stated  that  the  mortgagor,  who  resided  in  the  county,  was 
*'  lawfully  possessed  of  said  goods  and  chattels,"  it  was  held  that  such  mort- 
gage was  sufficient  to  put  a  purchaser  on  inquiry:  Peters  v.  Parsons,  18 
Neb.  191.  Thus  where  the  mortgaged  chattels  are  described  as  "one  bay 
horse,  seven  years  old,"  of  a  certain  weight,  and  "one  bay  mare,"  weighing 
a  certain  number  of  pounds,  it  was  held  that  such  description,  together 
with  the  provision  that  the  property  was  to  remain  in  the  hands  of  the  mort- 
gagor, was  sufficient,  from  the  record,  to  give  notice  to  third  parties:  Wheeler 
V.  Becker,  68  Iowa,  723.  And  a  description  of  the  property  as  "one  bay 
horse  named  Billy,  ten  years  old  last  spring,  and  one  one-seated  buggy,  and 
one  set  of  single  harness,  all  of  which  is  in  my  possession,  and  clear  of  en- 
cumbrance," the  mortgage  showing  that  the  mortgagor  resided  in  a  certain 
county,  and  providing  against  the  removal  of  the  property  from  that  county, 
is  sufficient:  Brock  v.  Barr,  70  Id.  399.  A  mortgage  on  certain  logs  then  in 
a  place  designated,  and  on  certain  other  logs  to  be  cut  by  the  mortgagor  on 
land  described,  and  to  be  placed  with  the  former  within  a  time  specified,  la 
a  sufficient  description  of  the  property:  Boykin  v.  Rosenfield,  69  Tex.  115. 
So  where  the  property  is  designated  as  "the  dry  goods,  carpets,  bats,  caps, 
clothing,  notions,  gentlemen  and  ladies'  furnishing  goods,  queen's-ware, 
groceries,  and  all  other  goods,  wares,  and  merchandise,  ....  and  also  all 
of  the  wool,  rags,  feathers,  and  other  country  produce,  and  all  of  the  show 
and  display  cases,  and  store  furniture  and  fixtures,  and  gas-fixtures,  and  all 
other  property  of  whatever  kind,"  situated  in  a  certain  storeroom  and  cellar 
in  a  certain  block  on  a  certain  side  of  a  certain  street,  in  a  designated  city, 
in  a  county  and  state  named,  the  description  is  sufficient:  Muncie  Nat.  Bank 
V.  Brown,  112  Ind.  474.  A  mortgage  describing  the  property  as  a  flock  of 
six  hundred  head  of  sheep,  consisting  of  wethers,  ewes,  and  lambs,  with 
their  increase  for  the  year  1882,  owned  by  and  in  the  possession  of  the  mort- 
gagor, in  Linn  County,  Kansas,  is  not  void  because  of  any  insufficiency  in 
the  description:  Corbin  v.  Kincaid,  33  Kan.  649.  So  where  the  property 
was  described  as  twenty-three  head  of  horses  and  mules,  all  situated  on  their 
range  on  the  South  Loup  River,  all  the  above-described  property  being  in 
the  mortgagors'  possession,  and  owned  by  them,  and  the  range  named  wjui 
flhown  to  be  situated  in  a  certain  county,  where  the  mortgage  was  recorded, 
and  that  the  property  named  was  all  of  the  kind  owned  by  the  mortgagors, 
ihe  description  was  held  sufficient:  Wiley  v.  Shars,  21  Neb.  712.  On  the 
AM.  St.  Rkp.,  Vol.  XIV.  — 16 
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other  hand,  it  may  be  stated  that,  though  the  mortgaged  article!  or  property 
are  otherwise  sufficiently  and  definitely  described,  the  mortgage  will  be  in- 
sufficient  if  there  is  no  reference  to  ownership,  location,  or  anything  else 
enabling  third  persons  by  inquiry  to  identify  them:  Rhutaael  y.  Stepliem,  68 
Iowa,  627;  Warner  v.  Wilson,  73  Id.  719;  Orlmea  v.  Cannell,  23  Neb.  187; 
Tabor  V.  Sampson,  7  Col.  427. 

As  was  said  in  the  beginning,  a  description  which  is  sufficient  between  the 
parties  to  the  mortgage  may  be  utterly  insufficient  as  against  third  persons; 
for,  as  between  the  parties,  a  specific  and  particular  description  is  not  neces- 
sary, and  the  mortgaged  articles  may  be  shown  by  parol  evidence,  while  the 
mortgage,  to  be  effectual  as  against  third  persons,  must  point  out  the  subject- 
matter  of  it,  so  that  such  persons  by  it,  together  with  such  inquiries  as  the 
instrument  suggests,  may  be  able  to  identify  the  property  intended  to  be  cov- 
ered: Tindall  v.  Waason,  74  Ind.  495;  Cass  v.  Ounniaon,  58  Mich.  108;  Tootle 
V.  Lf/ster,  26  Kan.  589;  Oumey  v.  Davis,  .39  Ark.  394.  Under  this  rule  the 
following  descriptions  have  been  adjudged  insufficient:  "Two  mule  colts,  one 
year  old  next  spring  ":  Tindall  v.  Wasson,  74  Ind.  495;  "  forty  head  of  cattle, 
of  different  ages  and  sexes,  most  of  them  thoroughbreds":  Stonebraker  v.  Ford, 
81  Mo.  532;  "  one  oscillating  thrasher,  size  6,  thirty-inch  cylinder,  and  also 
one  Chicago  Pitts,  ten  horse-power  ":  Hayes  v.  Wilcox,  61  Iowa,  732;  "  ten 
head  of  two-year-old  past  steers,  valued  at  thirty-five  dollars  per  head  ": 
Price  V.  McComas,  21  Neb.  195.  Where  the  mortgage  described  the  animal 
intended  to  be  covered  as  having  four  white  feet,  when  in  fact  it  had  but 
one  white  foot  to  the  pastern  joint,  and  there  was  a  little  white  on  another 
foot,  the  description  was  held  insuf£cient  to  make  the  recording  of  the  mort- 
gage constructive  notice:  Rowley  v.  Barthokmew,  37  Iowa,  374.  And  the 
record  of  a  mortgage  of  two  cows  which  fails  to  include  their  increase  will 
not  defeat  the  sale  of  such  increase  when  the  calves  are  eighteen  months  old: 
Winter  v.  Landphere,  42  Id.  471.  A  mortgage  of  "our  entire  stock  of  dry 
goods,  boots,  shoes,  hats,  clothing,  and  notions,  and  such  other  goods  as  are 
usually  kept  in  a  first-class  country  store,"  is  not  a  sufficient  description: 
Jeffrey  v.  Brovm,  29  Fed.  Rep.  476.  A  description  of  the  mortgaged  prop- 
erty as  "one  open  buggy,  with  fills  new,  made  by  Taylor  Brothers,  Emmets- 
burg,  and  bought  of  them,  and  one  sulky,  new,  made  by  Taylor  Brothers, 
Emmetsburg,  Iowa,"  is  not  definite  enough  to  impart  notice  to  third  persons 
by  the  record  of  the  mortgage:  Ormsby  Bros,  de  Co.  v,  Nolan,  69  Iowa,  130. 
So  a  description  of  a  mule,  sought  to  be  mortgaged,  as  "a  light  bay  mule," 
when  in  fact  it  is  a  light  gray  mule,  is  fatally  defective:  Bowman  v.  Robei'ts, 
58  Miss.  126. 

A  mortgage  which  describes  the  property  as  "  one  bay  mare,  two  mare 
mules,  one  horse  mule,"  does  not  sufiiciently  specify  the  property  as  to  im- 
part notice  by  its  record  to  a  bona  fide  purchaser  from  the  mortgagor  of  one 
black  horse  mule  nine  years  old,  and  one  black  mare  mule  four  years  old, 
that  the  mules  mortgaged  and  those  purchased  were  the  same,  especially  as 
the  mortgagor  had  mules  on  several  places:  Stewart  v.  Jaques,  77  Ga.  365; 
4  Am.  St.  Rep.  86;  and  the  same  rule  applies  as  to  an  attaching  creditor, 
where  the  property  is  described  in  the  mortgage  as  "sixty  head  of  hogs": 
Everett  \.  Brown,  64  Iowa,  420;  or  where  it  is  described  as  "sixty  head  of 
two  and  three  year  old  steers,  and  forty  head  of  yearling  steers  ":  Caldwell  v. 
Troiobridge,  68  Iowa,  150. 

A  description  in  a  mortgage,  which  would  otherwise  be  insufficient,  i» 
often  rendered  sufficiently  definite  by  proof  that  the  property  named  is  all 
of  that  particular  kind  owned  by  the  mortgagor.     Under  this  rule,  the  fol- 
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lowing  descriptions  have  been  held  sufficient:  "One  bay  mule,"  when,  la. 
fact,  the  mule  was  black:  HarrU  v.  Woodard,  96  N.  C.  232;  "  one  horse ": 
Spivey  v.  Orant,  96  Id.  214;  "two  horses  belonging  to  the  mortgagor": 
Brooks  V.  Aldrich,  17  N.  H.  443;  "  tea  horses  in  the  possession  of  the  mort' 
gagor  ":  Eddy  v.  Caldvxll,  7  Minn.  225;  a  "dark  bay  mare  ":  Burns  v.  Har- 
ris, 66  Ind.  536.  Where,  however,  the  horse  mortgaged  is  traded  by  the 
mortgagor  for  another  horse  of  a  different  color,  with  the  consent  of  th« 
mortgagee,  such  description  is  not  good  as  against  a  third  party  without 
notice:  Sharpe  v.  Pearce,  74  N.  C.  600.  "  Eleven  Smith  f arm-wi^oas  "  has 
been  held  a  sufficient  description  under  the  above  rule:  Clapp  v.  Trowbridge, 
74  Iowa,  650.  So  where  a  horse  is  described  by  age  and  color,  and  as  being 
in  the  possession  of  the  mortgagor:  Williams  v.  Crook,  63  Miss.  9;  and  where 
the  description  was,  "one  bay  horse,  seven  years  old,  weight  1,150,  one  bay 
mare,  nine  years  old,  weight  1,250":  Wheeler  v.  Becker,  68  Iowa,  723;  and 
also  "forty-one  Berkshire  hogs,  and  sixty-five  grain-sacks":  Knapp  v.  Deitz, 
64  Wis.  31;  also  "all  the  stock,  goods,  and  chattels  of  every  kind  and 
name,"  in  a  store  named:  Sliaw  v.  Olen,  37  N.  J.  Eq.  32.  So  where  the  prop- 
erty was  misdescribed  as  "three  four-year-old  horses,"  and  the  evidence 
showed  that  three  horses  three  years  old,  coming  four,  were  meant:  Tolbert 
V.  Hoi-ton,  33  Minn.  104.  Under  the  same  conditions,  where  the  description 
used  is  "one  black  mule,  about  eight  years  old,"  and  the  complaint  is  for  a 
dark-colored  mule:  Connally  v.  Spraggins,  66  Ala.  258;  and  again,  where  the 
descriptive  words  used  are,  a  "black  mare  mule,"  while  the  one  sued  for  ia 
described  by  witnesses  as  a  dark  mouse-colored  mare  mule:  Tompkins  v, 
Henderson  de  Co.,  83  Ala.  391.  A  description  of  the  property  as  "  two  brown 
mules,  aged  eight  and  twelve  years,"  has  been  held  sufficient,  under  the  rule 
above  enumerated:  Schmidt  v.  Bender,  39  Kan.  437;  and  so  has  a  mortgager 
of  "  thirty  head  of  cattle,  three  horses,  and  two  mules  ":  Kelly  v.  Reid,  57 
Miss.  89. 

It  may  be  stated  as  a  general  rule  that  a  mortgage  of  a  specified  number  of 
articles  out  of  a  larger  number  is  not  good  as  against  creditors  of  the  mortga- 
gor or  others  acquiring  adverse  rights,  unless  it  furnishes  the  data  for  separat- 
ing the  mortgaged  property  from  the  mass  of  articles:  Kelly  v.  Reid,  57  Miss.. 
89;  Fowler  X.  Hunt,  48  Wis.  345;  Bullocks.  Williams,  16  Pick.  33;  Croswdt 
V.  A  His,  25  Conn.  300.  Thus  a  mortgage  is  insufficient  where  it  describes  the 
property  as  "  the  entire  stock  in  trade  and  fixtures  "  of  the  mortgagee,  "  con- 
sisting of  clocks,  watches,  chains,  show-cases,  jewelry,  and  all  goods  included 
in  his  stock,  tools,  and  materials,  excepting"  certain  articles  "to  the  amount 
of  two  hundred  dollars  ":  Fowler  v.  Hunt,  48  Wis.  345.  So  a  mortgage  of 
"one  hundred  thousand  feet  of  white-pine  saw-logs,  now  on  the  North 
Branch,  so  called,  of  Thunder  Bay  River,"  without  any  data  to  separate,  dis- 
tinguish, or  identify  them  from  a  very  much  larger  number  of  logs  belonging 
to  the  mortgagor  in  the  same  river,  is  void  for  uncertainty,  as  against  third 
parties  who  have  acquired  rights:  Richardson  v.  Alpena  Lumber  Co.,  40  Mich. 
203;  and  to  the  same  effect  Cclss  v.  Gunnison,  58  Id.  108.  And  a  mortgage 
by  the  maker  of  "ten  new  buggies,"  without  any  further  description  to  sepa- 
rate them  from  fifteen  buggies  of  the  same  kind  and  by  the  same  maker,  and 
without  delivery  of  possession,  is  an  insufficient  description:  Blakley  v.  Pat- 
rick, 67  N.  C.  40;  12  Am.  Rep.  600.  So  a  mortgage  of  "one  hundred  and 
twenty-four  head  of  mules  now  in  the  territory  of  Kansas,"  and  "one  pair 
of  clay-bank  horses,"  without  any  other  description,  is  void  for  uncertainty, 
as  it  does  not  distinguish  the  property  from  other  similar  property,  or  enable 
third  persons  to  identify  it  by  inquiry:  Golden  v.  Cockril,  1  Kan.  259;  81  Am, 
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Dec.  510.  So  a  mortgage  of  an  enumerated  nnmber  of  bushels  of  grain  out 
of  a  larger  quantity,  all  of  which  ia  not  uniform  as  to  quality,  nor  in  the  pos- 
session of  the  mortgagor,  the  desoription  in  the  mortgage  not  giving  any  data 
by  which  the  part  intended  to  be  mortgaged  can  be  separated  or  distinguished 
by  third  parties  from  the  remainder,  is  void  for  uncertainty:  Clark  v.  Voor- 
Aees,  36  Kan.  144;  Sanders  v.  Voorheea,  36  Id.  136.  A  mortg^jge  of  ••  forty 
head  of  cattle  of  different  ages  and  sexes,  most  of  them  thoroughbreds, "  is 
void  for  indefiniteness,  if  it  is  shown  that  the  mortgagor  has  a  larger  number 
of  cattle  of  the  same  kind:  Stonebraker  v.  Ford,  81  Mo.  523. 

A  mortgage  of  a  certain  number  of  steers  of  a  designated  age,  and  now  on 
a  farm  named,  is  void  for  uncertainty,  where  it  is  shown  that  the  mortgagor 
possessed  a  much  larger  number  of  steers  on  the  same  farm,  and  nothing  was 
given  in  the  description  by  which  the  steers  intended  to  be  mortgaged  could 
be  separated  from  the  whole  number  owned  by  the  mortgagor;  and  the  fact 
that  certain  steers  had  been  separated  from  the  band,  and  claimed  under  the 
mortgage,  will  not  avail  against  an  attaching  creditor  of  the  mortgagor,  in 
the  absence  of  proof  of  an  agreement  that  the  mortgage  should  apply  to  such 
steers  when  it  was  executed:  P^Hce  v.  McComas,  21  Neb.  195.  Where,  in 
describing  the  property  mortgaged,  exception  is  made  of  such  as  is  exempt 
from  execution,  such  exception  will  avoid  the  whole  mortgage,  if  the  de- 
scription specifically  covers  all  the  articles  owned  by  the  mortgagor:  Fowkr 
V.  Hunt,  48  Wis.  345.  But  such  exceptidn  of  exempt  property  will  not  apply 
to  the  property  particularly  described,  when  it  may  apply  to  other  property 
not  so  described.  Thus  where  the  mortgage  described  specifically  certain 
property,  and  the  mortgage  then  included  "other  personal  property,  except 
therefrom  such  as  is  exempt  from  execution, "  the  exception  was  held  to  apply 
to  the  "other  personal  property":  Oiddey  v.  Uhl,  27  Mich.  93.  Any  defi- 
nite provision  in  the  mortgage  for  separating  the  specified  articles  from  the 
mass  of  other  articles  of  like  kind  will  render  the  mortgage  valid  and  suffi- 
cient. Thus  a  mortgage  of  saw-logs  described  as  the  northerly  one  million 
two  hundred  and  fifty  thousand  feet  lying  in  a  certain  creek,  and  marked 
with  a  certain  mark,  to  be  ascertained  by  commencing  at  the  rear  or  nortli- 
erly  end  of  said  logs,  and  counting  along  the  stream,  until  the  requisite 
number  should  be  counted  and  set  apart,  is  valid  as  to  execution  creditors  of 
the  mortgagor.  It  is  said  that  in  such  case  it  is  not  necessary  to  separate 
the  logs  mortgaged  by  a  boom  or  artificial  boundary,  as  any  one  skilled  in 
measuring  logs  could,  from  the  description,  ascertain  certainly  the  logs  mort- 
gaged: Merchants^  etc.  Bank  v.  McLaughlin,  1  McCrary,  258. 

A  mortgage  will  generally  convey  all  the  articles  ascertainable  from  the 
description,  but  as  to  other  articles  it  will  be  void;  so  held  where  the  mort- 
gage described  certain  specified  articles  as  being  in  a  certain  building;  and 
it  was  shown  that  there  was  a  less  number  of  the  articles  there  than  the 
mortgage  called  for:  Crosioellv.  Allis,  25  Conn.  301.  The  mention  of  a  spe- 
cific number  of  articles  of  a  certain  kind  does  not  prevent  the  conveyance  of 
other  articles  of  the  same  kind,  under  a  general  description:  Harding  v.  Co- 
burn,  12  Met.  333;  46  Am.  Dec.  680;  Welsh  v.  Lewis,  71  Ga.  387.  A  provis- 
ion for  the  delivery  of  specific  articles  of  the  property  may  serve  as  a  means 
of  identifying  and  separating  them  from  other  like  property,  or  a  defective 
description  may  be  cured  by  delivery  of  the  property  to  the  mortgagee  be- 
fore the  rights  of  third  parties  have  attached:  Parsons  Sav.  Bank  v.  Sargent, 
20  Kan.  576;  Frost  v.  Citizens'  Nat.  Bank,  68  Wis.  234.  Where  the  location 
of  part  of  the  mortgaged  property  is  misdescribed,  this  will  not  vitiate  it,  if 
such  part  can  be  identified  by  proof:  Goffv.  Pope,  83  N.  C.  123;  Siniulding  v. 
Mouer,  57  111.  148;  Hunt  v.  Shackelford,  56  Miss.  397. 
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Where  the  description  is  wholly  false  and  incorrect,  the  mortgage  is  Inef- 
fectual as  against  third  persons  acquiring  adverse  interests:  Adama  v.  Com. 
mercial  Nat.  Bank,  53  Iowa,  491.  But  where  the  description  ia  only  partially 
untrue,  the  mortgage  is  not  thereby  rendered  wholly  void,  if  the  descriptive 
part  which  is  correct  does  not  apply  to  other  property  of  like  kind,  and  such 
description  reasonably  identifies  the  property:  Tolhert  v.  Norton,  .33  Minn. 
104;  King  r.  AuUman,  24  Kan.  246.  In  such  case,  the  false  part  of  the  de- 
scription may  be  rejected  altogether:  Dodge  v.  Potter,  18  Barb.  193;  Pettis  v. 
Kellogg,  7  Cush.  456.  As  a  general  rule,  property  not  fairly  within  the  de- 
scription contained  in  the  mortgage  will  not  pass  under  it,  nor  is  parol  evi- 
dence admissible  to  show  that  property  not  specifically  embraced  in  the 
description  was  intended  by  the  parties  to  be  included  therein:  Hutton  v. 
Arnett,  51  111.  198;  Hunt  v.  Bullock,  23  Id.  320;  Van  Everav.  Davis,  51  Iowa, 
637.  Thus  a  mortgage  of  the  "groceries"  contained  in  a  country  and  vil- 
lage grocery  store  does  not  include  pails,  shovels,  and  the  like,  although 
such  goods  are  usually  kept  in  such  stores:  Fletcher  v.  Powers,  131  Mass.  333.. 
Nor  will  a  mortgage  of  the  "goods  in  his  store  "  convey  a  safe  kept  in  the 
store  for  the  mortgagor's  private  use:  Curtis  v.  Phillips,  5  Mich.  112.  Contra, 
McCall  V.  Walter,  71  Ga.  287,  where  a  mortgage  of  the  stock  and  fixtures 
and  utensils  in  a  country  store  was  held  to  pass  an  iron  safe,  show-cases, 
scales,  copying-press,  and  chandeliers  in  the  store.  Still  a  mortgage  of  "  all 
the  desks,  chairs,  trunks,  and  ofiice  furniture  in  "  a  certain  office  was  held 
to  pass  an  iron  safe  then  in  use  there:  Skoiohegan  Bank  v.  Farrar,  46  Me. 
293.  A  mortgage  on  the  "fixtures,  furniture,  and  appliances  used  in  and 
about  the  can-yiug  on  "  of  a  certain  store  does  not  include  wagons  and  teams 
employed  by  the  mortgagor  in  the  delivery  of  goods  from  the  store:  Van 
Patten  v.  Leonard,  55  Iowa,  520.  But  the  mortgage  of  a  foundry,  "with  all 
the  working  implements,  machinery,  and  tools  connected  therewith,  now 
thereon,"  will  include  patterns.  A  mortgage  of  a  stock  of  goods,  and  such 
additions  thereto  as  the  mortgagor  may  from  time  to  time  make,  conveys 
only  the  stock  on  hand  at  the  date  of  the  mortgage:  Wagner  v.  Watts,  2 
Cranch  C.  C.  169.  So  a  mortgage  of  the  "goods  and  chattels  now  in"  a 
certain  store,  "  a  schedule  of  which  is  hereunto  annexed,"  conveys  only  the 
goods  then  in  the  store  and  included  in  the  schedule:  Partridge  v.  White,  59 
Me.  504.  A  mortgage  of  all  of  the  property  or  stock  in  trade  of  the  mort- 
gagor in  a  store  or  shop  occupied  by  him  in  a  place  named  will  include  all 
the  goods  contained  therein  at  the  time  the  mortgage  was  executed:  Bui-diit 
V.  Bunt,  25  Me.  419;  43  Am.  Dec.  289;  Wolfe  v.  Doir,  24  Me.  104;  Crow  r. 
Bed  River  etc.  Bank,  52  Tex.  362;  Shaw  v.  Glen,  37  N.  J.  Eq.  32;  State  v. 
Cooper,  79  Mo.  464;  Ebberle  v.  Mayer,  51  Ind.  235.  Such  a  mortgage  in- 
cludes barrels  of  salt  stored  in  a  shed  used  in  connectiou  with  the  store,  and 
kept  for  sale  as  part  of  the  stock  in  trade,  and  also  barrels  of  oil  removed 
from  the  store  and  upon  the  pavement  in  front  of  it:  Stephens  v.  Pence,  .'>6 
Iowa,  257.  So  such  a  mortgage  has  been  held  to  incUide  a  horse,  wagon, 
sleigh,  and  harness  used  in  connection  with  the  business:  Aiiiett  v.  Trimmer, 
43  N.  J.  Eq.  488.  A  mortgage  of  a  stock  of  goods,  together  with  the  fix- 
tures, furniture,  and  signs  of  a  store,  was  held  to  include  a  wooden  statue 
of  an  elephant,  used  in  front  of  the  store  during  the  day,  and  taken  inside 
at  night:  Curtis  v.  Martz,  14  Mich.  506.  Where  a  mortgage  is  given  upon 
the  goods  and  chattels  in  a  certain  building,  "an  inventory  whereof  is  to  be 
made  and  annexed,"  it  is  valid  as  to  the  property  in  the  building  at  tlie  time 
of  the  execution  of  the  niortgage,  although  no  schedule  was  annexed  after- 
wards:   Van  Heusen  v.  Radcliff,  17  N.  Y.  580;  72  Am.  Dec.  480. 
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A  description  which,  after  mentioning  specified  articles,  goes  on  to  describe 
other  articles  will  generally  hare  the  effect  of  extending  the  mortgage  over 
the  articles  named  in  the  general  clause,  if  the  language  indicates  such  pur- 
pose.  Thus  a  mortgage  conveying  a  list  of  articles  used  in  and  about  a  hotel, 
■"together  with  all  other  goods,  effects,  furniture,  chattels,  property,  things 
«f  every  name  and  nature  now  used,  attached,  situate,  and  being  in  or  about 
the  hotel,"  will  embrace  a  schooner-rigged  sail-boat,  which  is  upon  the 
water  near  the  hotel,  and  used  in  connection  with  it,  although  four  other 
such  boats  are  specially  mentioned:  Veazit  v.  Simberly,  5  Allen,  280.  So  a 
mortgage  of  "one  bay  horse,  one  cow,  one  chaise  and  harness,  one  sleigh, 
robes  and  harness,  one  saddle  and  bridle,  all  the  farming  tools,  and  other 
personal  property  in  and  about  the  barn  and  premises  at  Herbert  Hall;  all 
the  furniture,  and  all  other  articles  of  personal  property  in  and  about "  such 
hall,  — will  convey  a  family  carriage  on  the  premises  at  the  time,  and  belonging 
to  the  mortgagor:  Ooulding  v.  Svxet,  13  Gray,  517.  So  a  mortgage  of  all  the 
furniture  in  and  belonging  to  a  certain  house  may  include  pictures,  pianos, 
and  billiard- tables:  Sumner  v.  Blakslee,  59  N.  H.  242;  47  Am.  Rep.  196. 
Although  the  substitution  or  exchange  of  other  property  for  that  described  in 
the  mortgage  will  divest  the  mortgage  lien  as  against  a  third  person  without 
notice  of  an  agreement  between  the  mortgagor  and  mortgagee  to  that  effect 
{Sharpe  v.  Pearce,  74  N.  C.  600;  Powers  v.  Freeman,  2  Lans.  127),  still  a  change 
made  in  the  mortgaged  property  by  way  of  repairing  it  or  completing  it 
will  not  so  divest  the  lien :  See  note  to  Oregg  v.  Sai^ord,  76  Am.  Dec.  726. 
Thus  where  a  mortgaged  rifle  is  described  as  having  a  metallic  stock  and  an 
under-action  lock,  the  lien  will  not  be  divested  by  having  it  restocked  with  a 
wooden  stock  and  an  over-action  lock:  Comina  v.  Newton,  10  Allen,  518.  So 
though  pickles  are  described  as  being  in  bulk,  they  are  still  covered  by  the 
jnortgage  after  they  have  been  bottled:  Crosby  v.  Baker,  6  Id.  295.  So  if  a 
^laning-mill  is  described  by  name,  and  as  being  in  a  certain  place,  the  mort- 
gage lien  will  attach  to  it  when  completed,  though  at  the  time  of  the  execu- 
tion of  the  mortgage  it  was  in  an  unfinished  state,  and  several  other  material 
parts  were  afterwards  added  to  make  it  complete:  Lawrence  v.  Evarts,  7  Ohio 
St.  194. 

In  relation  to  chattel  mortgages  of  growing  crops,  the  rules  heretofore 
■given  apply  with  all  their  vigor,  and,  subject  to  them,  it  has  been  held  that  a 
mortgage  of  "  thirty-five  acres  of  winter-wheat  now  standing  and  growing 
•on  the  southeast  quarter  of  section  No.  29,  township  No.  24,  of  range  1  east,  in 
Harvey  County,  state  of  Kansas,"  is  a  sufficient  description  to  put  third  par- 
ties on  inquiry,  and  is  notice  to  them:  Muse  v.  Lehman,  30  Kan.  514.  A 
mortgage  of  "one  third  of  twenty -two  acres  of  growing  wheat  situate"  in  a 
<jertain  place  means  an  undivided  one  third  of  such  wheat,  and  is  a  suffi- 
ciently particular  description:  Zehner  v.  AuUman,  74  Ind.  24;  and  the  same 
■doctrine  is  maintained  in  Sims  v.  Mead,  29  Kan.  88,  where  the  mortgaged 
property  was  described  as  being  "the  undivided  two  thirds  of  forty  acres  of 
growing  wheat,  being  all  the  wheat  in  and  growing  on  what  is  known  as  the 
old  John  Wise  farm,  on  Gilmore  Creek,  in  Morris  County,  Kansas  ";  and  to 
the  same  effect  is  Potts  v.  Newell,  22  Minn.  561.  And  a  mortgage  of  "fifty 
thousand  pounds  of  cotton,  to  be  produced  during  the  present  year, "  upon  a 
certain  plantation,  "  the  said  cotton  to  be  the  first  cotton  which  may  be 
gathered  from  the  crop  of  cotton  now  planted  and  growing  upon  the  said 
plantation,  and  to  be  neatly  ginned  and  packed  in  good  bales  ready  for 
market,"  sufficiently  describes  the  property  as  against  third  parties:  Jiohin- 
ton  V.  Mauldin,  1 1  Ala.   977.     To  the  same  effect,  Stearns  v.  Gafford,  56  Id. 
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544.  Bat  a  mortgage  of  a  certain  nnmber  of  bales  of  cotton  ont  of  a  larger 
amount  ia  not  good  as  against  creditors  of  the  mortgagor,  or  others  acquir- 
ing adverse  rights,  unless  it  furnishes  some  data  for  separating  the  mortgaged 
portion  from  the  remainder.  Thus  a  mortgage  of  ten  bales  of  each  annual 
crop  of  cotton  to  be  raised  for  six  years,  without  any  other  description,  ia 
insufficient:  Dodda  v.  Neel,  41  Ark.  70.  So  a  mortgage  for  a  certain  num- 
ber of  bales  of  cotton  out  of  a  crop  is  an  insufficient  description,  standing 
alone,  as  it  furnishes  no  means  of  identification  or  separation  of  the  specifio 
property  mortgaged:  Person  v.  WriglU,  35  Id.  169.  So  a  mortgage  of  a  bale 
of  cotton  which  the  mortgagor  "may  make  during  this  year"  is  insufficient, 
because  it  fails  to  designate  the  place  where  it  is  to  be  produced,  and  be- 
cause it  does  not  identify  the  property  so  that  it  can  be  separated  from  other 
property  of  similar  kind  raised  by  the  mortgagor:  Atlcinaon  v.  Graves,  91 
N.  C.  99.  A  mortgage,  however,  of  "  my  entire  crop  of  cotton  and  corn  of 
the  present  year,"  without  other  descriptive  words,  is  sufficiently  certain: 
Ellis  V.  Martin,  60  Ala.  394;  Smith  v.  Fields,  79  Id.  335;  Varnum  v.  State, 
78  Id.  28;  Hamilton  v.  Maas,  78  Id.  283;  Crine  v.  Tifts,  65  Ga.  644.  But 
a  mortgage  on  crops  to  be  sown  or  planted,  to  be  valid  as  against  third  par- 
ties, must  state  the  year  or  term  in  which  the  crops  are  to  be  grown:  Pen- 
nington V.  Jones,  67  Iowa,  37;  Eygert  v.  Wliite,  59  Id.  464;  Barr  v.  Cannon, 
69  Id.  20;  Cole  v.  Kerr,  19  Neb.  553.  And  where  the  property  is  described 
as  "  all  the  crops  raised  by  me  in  any  part  of  Jones  County  for  the  term  of 
three  years,"  the  mortgage  is  too  indefinite  and  uncertain  to  charge  third 
parties  with  notice:  Muir  v.  Blake,  57  Iowa,  662.  But  a  mortgage  describ- 
ing "crops  growing  and  to  be  grown  "  is  valid  only  as  to  the  crops  growing, 
and  as  to  them  it  sufficiently  states  the  year  in  which  they  are  to  be  grown: 
Luce  V.  Morehead,  73  Id.  498.  A  mortgage  on  a  ten-acre  field  of  growing 
wheat  described  as  being  in  a  certain  locality,  county,  and  state  is  suffi- 
cient, and  the  record  thereof  is  notice  to  bonajide  purchasers  from  the  mort- 
gagor: Duke  V.  StHckUxnd,  43  Ind.  494.  A  mortgage  of  a  crop  of  grain  as 
"now  growing  and  standing  "  will  not  include,  as  against  third  parties, 
grain  which  had  been  cut  or  thrashed  at  or  near  the  time  of  the  execution 
of  the  mortgage.  Grain  "growing  and  standing  "  means  that  which  is 
nourished  and  supported  by  the  earth:  Ford  v.  Sutherlin,  2  Mont.  440. 
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Res  Judicata.  —  Judgment  in  Summary  Proceedings  against  attorneys 
for  moneys  received  by  them,  denying  the  motion,  is  an  adjudication 
that  such  attorneys  were  not  liable,  and  precludes  any  further  action 
against  either  of  them  to  enforce  any  liability  claimed  to  have  existed 
when  the  motion  was  made.  The  fact  that  the  plaintiflf  in  the  prior  pro- 
ceeding only  asked  for  a  final  order  requiring  the  defendants  to  pay  over 
the  money  collected  by  them,  and  that  such  an  order,  if  obtained,  could 
not  have  been  enforced  by  execution,  does  not  impair  the  effect  of  the 
denial  of  the  motion.  A  prior  adjudication  is  not  nullified  by  the  failure 
of  the  moving  party  to  ask  for  all  the  relief  to  which  his  pleadings  enti- 
tle him. 
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Libel.  —  A  motion  for  an  order  againgt  an  attorney  to  compel  him  to  pay 
over  money  collected  by  him,  containing  only  the  essential  facts  to  eati* 
tie  the  plaintiff  to  the  relief  asked,  is  a  privileged  communication,  and 
not  libelous. 

S,  I.  King,  for  the  appellant. 

John  A.  Berry,  for  the  appellees. 

RoTHROCK,  J.  The  evidence  tended  to  show  that  the  plain- 
tiff placed  in  the  hands  of  the  defendants,  as  attorneys  at  law^ 
for  collection,  a  claim  or  demand  against  R.  B.  Ely.  At  that 
time  the  defendants  were  partners,  and  as  such  received  the 
claim  for  collection.  Afterwards,  such  partnership  was  dis- 
solved, and  thereafter  Ely  paid  the  amount  due  on  the  claim 
to  the  defendant  Evans.  Prior  to  the  commencement  of  this 
action,  the  plaintiff  commenced  a  proceeding  against  the  de- 
fendants under  the  provisions  of  section  2906  of  the  code, 
which  provides  as  follows:  "Judgments  or  final  orders  may 
be  obtained,  on  motion,  by  ...  .  clients  against  attorneys, 
plaintiffs  in  execution  against  sheriffs,  ....  for  the  receiv- 
ing of  money  or  property  collected  by  them."  It  is  also  pro- 
vided, in  section  2910  of  the  code,  that  such  "motion  shall  be 
heard  and  determined  without  written  pleadings,  and  judg- 
ment given  according  to  law  and  the  rules  in  equity."  In  the 
proceeding  so  commenced  by  the  plaintiff,  the  relief  asked  was 
for  "a  summary  order  against  said  defendants,  and  each  of 
them,  as  aforesaid,  requiring  them  to  pay  over  to  these  plain- 
tiffs the  said  sum,"  etc.  There  was  a  trial,  and  the  "  court, 
being  fully  advised,  denied  the  motion."  This  is  the  judg- 
ment which  was  pleaded  as  a  prior  adjudication,  and  the 
court  held  it  did  not  amount  to  an  adjudication  which  barred 
this  action. 

1.  It  will  be  observed  that  the  plaintiff  in  the  special  pro- 
ceeding only  asked  for  a  final  order  requiring  the  defendants 
to  pay  over  the  money  collected  by  them,  or  either  of  them; 
and  as  such  an  order  cannot  be  enforced  by  execution,  coun- 
sel for  the  plaintiff  insists  there  has  been  no  adjudication. 
But  is  this  a  sufficient  answer?  Under  the  statute,  the  plain- 
tifi"  could  have  asked  for  a  judgment,  and  we  are  aware  of  no 
rule  of  law  under  which  a  prior  adjudication  has  been  defeated 
simply  because  a  party  has  not  asked  for  all  the  relief  to 
which,  under  the  facts  pleaded,  or  in  this  case  stated  in  the- 
motion,  he  was  entitled.  It  is  obvious  that  the  plaintiff  could 
have  asked  for  a  judgment  or  final  order,  or  possibly  for  both. 
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Now,  the  fact  that  he  only  asked  for  the  latter  cannot  pos- 
sibly, we  think,  destroy  the  effect  of  the  adjudication,  or  aid 
in  the  determination  whether  there  has  been  one  or  not.  It  is 
undoubtedly  true,  that  if  the  plaintiff  was  not  entitled  to  a 
final  order,  he  was  not  entitled  to  judgment.  The  same  evi- 
dence would  be  required  in  either  case.  The  precise  matter  in 
issue  in  this  case  was  in  issue  in  the  special  proceeding,  and 
it  was  therein  adjudged  that  the  plaintiff  was  not  entitled  to 
the  relief  asked.  The  difference  in  the  manner  of  enforcing  a 
final  order  and  a  judgment  is  immaterial.  It  is  said  in  argu- 
ment that  the  court  denied  the  relief  asked  in  the  motion, 
on  the  ground  that  the  money  had  been  paid  to  Evans  after 
the  dissolution  of  the  partnership  of  Evans  and  Roadifer. 
Whether  this  is  so  we  are  not  advised.  The  record  fails 
to  disclose  the  ground  upon  which  the  court  proceeded,  and 
therefore  we  are  not  called  on  to  determine  whether,  if  the 
court  did  so,  it  would  destroy  the  efiect  of  the  adjudication.  It 
is  provided  by  section  2910  of  the  code  that  judgment  shall  be 
rendered  in  said  special  proceeding  according  to  law  and  the 
rules  of  equity.  A  trial  was  had,  and  the  judgment  dismiss- 
ing the  special  proceeding  recites  that  the  court  "heard  the 
testimony  adduced  in  support  of  and  against  the  motion,"  and 
denied  the  motion  as  to  H.  H.  Roadifer.  This  was  a  com- 
plete adjudication  that  H.  H.  Roadifer  was  not  liable  to  the 
plaintiffs.  If  the  plaintiffs  were  not  satisfied  with  the  judg- 
ment of  dismissal,  they  should  have  appealed  therefrom.  An 
appeal  is  expressly  authorized  by  subdivision  2,  section  3164, 
of  the  code.  If  there  had  been  an  order  or  judgment  against 
the  defendant  Roadifer  in  that  proceeding,  he  would  have  had 
no  remedy  except  an  appeal.  The  rights  of  the  parties  must 
be  reciprocal.  It  would  be  an  utterly  indefensible  position  to 
hold  that  one  of  the  parties  was  bound  by  the  order  in  that 
case,  and  the  other  was  not.  A  court  has  jurisdiction  when 
it  decides  incorrectly,  as  well  as  when  the  decision  is  right.  In 
Hahn  v.  Miller,  68  Iowa,  745,  it  is  held  that  the  most  infallible 
test  as  to  whether  a  former  judgment  is  a  bar  to  a  subsequent 
action  is  to  inquire  whether  the  same  evidence  would  have 
maintained  both  actions.  Applying  the  rule  in  this  case,  it  is 
very  plain  that  the  same  evidence  would  sustain  the  motion 
which  is  necessary  to  sustain  the  petition.  In  Dwight  v.  St. 
John,  25  N.  Y.  203,  in  determining  the  effect  of  a  decision 
upon  a  summary  motion  to  have  certain  judgments  canceled 
and  discharged  of  record,  it  is  said:  *'  Since,  then,  a  full  hear- 


250  Hawk  &  Co.  v.  Evans.  [Iowa, 

ing,  with  the  right  of  appeal,  was  open  to  defendant  on  that 
motion,  how  is  he  to  avoid  the  binding  effect  of  that  decision 
80  far  as  it  covers  what  was  actually  and  necessarily  tried?" 
In  that  case  the  fact  that  there  was  the  right  of  appeal  was  a 
controlling  consideration,  leading  to  the  determination  that 
the  decision  of  the  motion  was  a  bar  to  a  subsequent  action. 
As  sustaining  to  some  extent  our  holding  that  the  decision  of 
the  motion  was  an  adjudication,  see  also  In  re  Livingston^  34 
N.  Y.  555,  and  Easton  v.  Pickersgill,  75  Id.  599.  We  think  the 
court  erred  in  holding  that  the  special  proceeding  was  not  a 
prior  adjudication. 

2.  The  libel  is  based  on  the  matter  stated  in  the  motion. 
As  it  was  authorized  by  statute,  and  only  contained  the  essen- 
tial facts  entitling  the  plaintiff  to  the  relief  asked,  and  as  there 
is  nothing  tending  to  show  bad  faith,  we  think  the  motion  was 
a  privileged  communication,  and  therefore  the  court  rightly 
held  it  was  not  libelous.  For  the  error  above  indicated  the 
judgment  is  reversed. 

Chief  Justice  Reed  dissented  from  the  foregoing  opinion,  and  expressed 
the  view  that  Roadifer  having  undertaken  as  one  of  the  partners  to  make  the 
collection,  he  was  bound  to  see  that  the  money,  when  collected,  notwith- 
standing the  dissolution  of  the  partnership,  was  paid  over  to  his  client;  that 
the  judgment  in  the  summary  proceeding  simply  determined  that  he  had  not 
collected  or.  received  the  money,  and  could  not  therefore  be  held  liable  in 
that  action;  that  this  was  the  only  matter  which  could  have  been  adjudicated 
in  that  proceeding,  and  that  it  was  the  only  matter  which  acted  as  an  estop- 
pel as  against  the  plaintiff,  and  that  if  he  had  a  cause  of  action  against  the 
attorney,  growing  out  of  the  collection  of  the  money,  he  still  had  the  right  to 
pursue  the  remedy  offered  him  in  an  ordinary  action  at  law  to  collect  it. 

Slander  and  Libel.  —  Words  spoken  and  happenings  incident  to  judicial 
proceedings  cannot,  as  a  general  rule,  be  made  the  ground  upon  which  to 
predicate  actions  for  slander  or  libel:  Skadden  v.  McElwee,  86  Tenn.  146;  6 
Am.  St.  Rep.  821,  and  note;  Hunckel  v.  Vonieff,  69  Md.  179;  9  Am.  St.  Rep. 
413,  and  note:  Maulsby  v.  Rei/snider,  69  Md.  143. 

Res  Adjudioata.  — Before  a  judgment  in  one  action  can  operate  as  a  bar 
to  another,  it  must  appear  that  the  precise  question  involved  in  the  second 
action  was  raised  and  determined  in  the  first:  Beil  v.  Merrificld,  109  N.  Y. 
202;  4  Am.  St.  Rep.  436,  and  note;  but  a  judgment  is  a  bar  to  a  judgment 
in  a  subsequent  action,  involving  not  only  questions  actually  litigated,  but 
which  might  have  been  litigated:  Id.;  Hajison  v.  Manley,  72  Iowa,  48.  A 
A  former  judgment,  to  be  a  bar,  must  have  been  rendered  upon  the  merits: 
Pf-ppcr  v.  Donnelly,  87  Ky.  259;  Edgar  v.  Buck,  65  Mich.  356.  The  defense 
of  former  adjudication  must  be  specifically  averred,  to  be  made  availal)le: 
Harrison  v.  Uoff,  102  N.  C.  126;  BlackweU  v.  Dibbrell,  103  Id.  270;  Thomp- 
ton  v.  Oj-iffin,  69  Tex.  139. 

Res  Adjudioata  —  Instances  or.  —  Where  one  brings  action  claiming 
money  deposited  in  a  bank,  and   drawn  therefrom  by  defendant,  and   the 
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defendant  sets  ap  In  his  answer  a  claim  of  title  in  himself,  and  Judgment  is 
had  upon  such  answer,  sach  adjudication  is  a  bar  to  a  subsequent  action  by 
plaintiff  for  the  money,  although  he  had  made  demand  upon  the  bank  prior 
to  the  adjudication:  Okae  v.  Citizena'  Nat.  Bank,  116  Ind.  492.  Where 
plaintiff  sued  to  annul  a  contract  for  conveyance  of  swamp-lands,  etc.,  and 
the  court  dismissed  the  petition  without  prejudice  to  plaintiff's  right  to  sue 
for  a  breach  of  the  contract,  such  dismissal  was  an  adjudication  that  the  con- 
tract was  valid,  and  a  bar  to  a  subsequent  action  by  plaintiff  to  divest  a 
grantee  of  equitable  title  to  land  included  in  such  contract:  Adama  County 
V.  Graves,  75  Iowa,  642.  Where  plaintiff  in  a  former  action  claimed  title  to 
disputed  realty,  the  only  issue  being  whether  the  devise  under  which  he 
claimed  was  applicable  to  and  embraced  the  realty,  a  judgment  in  such  ac- 
tion was  res  judicata  as  to  defendant  in  a  subsequent  action  between  the 
•ame  parties  involving  the  same  title:  Bickett  v.  Nash,  101  N.  C.  579.  A  re- 
covery of  the  consideration  money  and  interest,  in  a  suit  on  a  covenant  tliat 
the  grantor  is  the  lawful  owner  of  the  realty  in  question,  is  a.  bar  to  another 
suit  based  upon  the  covenant  of  warranty  in  the  same  deed:  Leggett  v.  Li-p- 
pincott,  50  N.  J.  L.  462.  A  judgment  that  plaintiff  was  owner  of  certain 
realty,  and  that  defendant  was  not  and  never  had  been  owner  thereof,  is  a 
bar  to  a  subsequent  action  by  defendant  to  recover  damages  for  injuries 
done  by  plaintiff  to  the  same  realty:  McElwee  v.  Blackwell,  101  N.  C.  192. 
The  report  of  a  master,  confirmed  by  the  circuit  judge,  and  not  excepted  to 
and  appealed  from,  is  res  adjudicata  as  to  the  matters  passed  upon  in  such 
report:  Hubbard  v.  Camperdown  Mills,  26  S.  C.  581.  A  judgment  for  dam- 
ages in  favor  of  a  land-owner  against  a  railway  company  that  erected  a  bridge 
over  his  land  is  res  judicata  as  to  all  actions  for  damages  for  the  same  cause, 
provided  the  bridge  was  properly  constructed:  Chicago  etc.  li.  R.  Co.  v.  Schaffer, 
124  111.  112;  so  a  judgment  for  damages  caused  by  a  nuisance,  which  is  alleged 
to  have  entirely  destroyed  an  easement,  and  occasioned  thereby  permanent 
damage  to  plaintiff,  is  a  bar  to  future  actions  for  damages  resulting  from  the 
same  nuisance:  Harmon  v.  Railroad,  87  Teun.  C14;  and  to  the  same  effect  is 
Knowlton  v.  New  York  etc.  R.  R.  Co.,  147  Mass.  606.  A  judgment  rendered 
against  a  married  woman  joined  with  her  husband  in  an  action  in  which  she 
claimed  damages  of  defendant  for  imitating  her  medicinal  preparations  is  a 
bar  to  a  subsequent  action  by  the  woman  alone,  in  which  she  alleges  that  she 
is  the  inventor  of  the  medicines  in  question,  but  which  action  in  the  main  in- 
volves the  identical  questions  adjudicated  in  the  prior  action:  Marshall  v. 
Pinkham,  7.3  Wis.  401.  But  it  is  not  settled  that  the  record  of  the  probate 
of  a  will  has  the  effect  of  res  judicata:  Lange  v.  Dammer,  119  Ind.  568.  In- 
structions decided  erroneous  upon  appeal  cannot  be  given  at  a  new  trial  of 
the  same  case  in  the  lower  court,  where  the  evidence  is  the  same  as  in  the 
former  trial:  Smith  v.  Snyder,  82  Va.  614.  A  decision  of  the  circuit  court  of 
the  United  States  upon  the  Maryland  statutes  is  res  judicata  in  all  cases 
between  the  same  parties  involving  the  same  question:  Western  Tel.  Co.  v. 
Baltimore  etc.  R.  R.  Co.,  69  Md.  211;  so  a  judgment  in  a  federal  court  is  res 
judicata  upon  the  same  question  between  the  same  parties  in  the  state  court: 
Oage  v.  De  Puy,  127  111.  217.  For  other  instances,  see  Johnston  v.  San  Fran- 
Cisco  Sav.  Union,  75  Cal.  1.34;  7  Am.  St.  Rep.  129;  Knorr  v.  Peerless  Reaper 
Co.,  23  Neb.  636;  8  Am.  St.  Rep.  140,  and  note;  Byrne  v.  Minneapolis  etc. 
R'y  Co.,  38  Minn.  212;  8  Am.  St.  Rep.  668;  Weyand  v.  Atch'ison  etc.  R'y  Co., 
75  Iowa,  573;  9  Am.  St.  Rep.  504,  and  note;  McLaughlin  v.  Doane,  40  Kan. 
392;  10  Am.  St.  Rep.  210,  and  note;  Smith  v.  Los  Angeles  etc.  Ass'n,  78  Cal. 
2S9;  12  Am.  St.  Rep.  53;  Sauls  v.  Freeman,  24  Fla.  209;  12  Am.  St.  Rep. 
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190;  Pierro  ▼.  St.  Paul  etc  R'y  Co.,  39  Minn.  451;  12  Am.  St.  Rep.  673; 
liachey  ▼.  Fuher,  36  Minn.  347;  San  FrancUeo  t.  HoUaday,  76  C*I.  18; 
Blodgett  v.  Dmo,  81  Me.  197. 

Rk3  Adjudioata  —  Imstamoks  of  What  is  hot.  —  Where  a  chattel  mort- 
gage was  given  to  secure  two  notes,  and  the  mortgagee  saed  for  recovery  of 
the  mortgaged  property,  and  defendant,  alleging  merely  a  failure  of  considera> 
tion  for  the  notes  and  mortgage,  obtained  a  judgment  in  his  favor,  such  judg> 
ment  is  not  a  bar  to  a  counterclaim  based  upon  a  failure  of  consideration,  in 
an  action  upon  the  notes,  brought  by  the  same  plaintiff  against  the  same  de- 
fendant:  Osborne  v.  Williams,  39  Minn.  353.  A  judgment  for  a  balance  due 
a  mortgagee,  in  an  action  to  redeem  mortgaged  chattels,  is  res  judicata  as  to 
the  balance  due,  but  not  a  bar  to  a  separate  action  of  claim  and  delivery  by 
the  mortgagee  to  recover  the  mortgaged  chattels:  Oulley  v.  Copeland,  102 
N.  C.  326.  An  acquittal  of  a  railroad  company  upon  a  criminal  charge  of 
maintaining  a  nuisance  does  not  operate  as  res  judicata  in  an  action  by  the 
county  to  recover  the  costs  of  removing  the  obstruction  from  the  highway 
which  was  alleged  to  be  the  nuisance:  Dyer  County  v.  Railroad,  87  Tenn.  712. 
Whenever  the  record  shows  that  a  former  judgment  was  not  rendered  in 
whole  or  in  part  upon  the  cause  of  action  asserted  in  the  second  suit,  such 
judgment  cannot  operate  as  res  judicata  in  the  second  action:  Pishatoay  v. 
Eunnels,  71  Tex.  352.  An  order  of  general  term  reversing  a  judgment  entered 
upon  a  verdict  directed  by  the  trial  court,  and  ordering  a  new  trial,  is  not 
res  judicata  between  the  parties:  Siedenbach  v.  Riley,  111  N.  Y.  560.  A  judg- 
ment of  dismissal  will  not  bar  another  action  founded  upon  the  same  cause  of 
action,  if  the  dismissal  was  for  the  reason  that  the  court  had  not  jurisdiction 
to  hear  it  upon  the  merits:  Yankey  v.  Sweeney,  85  Ky.  55.  An  adjudication 
does  not  bind  one  who  is  not  a  party  to  an  action,  although  an  attorney  with- 
out authority  appears  for  him:  Hume  v.  Franzen,  73  Iowa,  25.  That  one's 
parents  ineffectually  attempted  to  relieve  property  from  taxation  in  former 
proceedings  does  not  bar  such  a  one  from  claiming  such  property  as  ex- 
empt from  taxation  upon  entirely  different  grounds:  Red  v.  Morris,  72  Tex. 
554.  The  question  of  identity  of  issues  when  a  judgment  is  pleaded  as  res 
judicata  is  a  question  which  may  require  a  finding  of  fact  by  a  jury:  Monks 
V.  McOrady,  71  Id.  134. 


Wert  v.  Potts. 

[76  Iowa,  612.J 
Arrest  —  Liability  fob  Unlawful  Act  of  Onk  of  Several  Engaged 
IN  A  Lawful  Purpose.  —  Where  two  or  more  are  acting  lawfully 
together  in  the  furtherance  of  a  common  lawful  purpose,  as  making  an 
arrest  of  one  charged  with  crime,  neither  is  liable  for  the  unlawful  act 
of  another,  done  in  furtherance  of  the  common  purpose,  without  his  con- 
currence. 

Spurrier  and  Blackman,  for  the  appellants. 

Beck,  J.  1.  The  defendants,  in  addition  to  a  general  denial 
of  the  petition,  pleaded  the  following,  among  other  special  de- 
fenses: "  4.  In  relation  to  the  matters  and  times  referred  to 
in  plaintiff's  petition,  the  defendants  say,  and  aver  the  truth 
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to  be,  that  they  were  legally  attempting  to  arrest  one  John 
Harty  for  criminal  offense,  upon  a  warrant  for  the  arrest  of 
said  Harty,  issued  by  one  Miller,  and  delivered  to  defendant 
G.  W.  Potts,  an  acting  constable  of  Saylor  township,  Polk 
County,  Iowa,  said  Miller  being  then  an  acting  justice  of  the 
peace  of  said  township,  and  defendant  Hamilton  being  then 
And  there  assisting  said  Potts  in  making  such  arrest  under 
the  command  and  directions  of  said  Potts  as  constable;  that 
the  said  Harty  resisted  such  arrest,  and  assaulted  defendants 
with  a  base-ball  bat,  while  one  Thomas  McCall  assisted  in 
said  resistance  by  shooting  at  said  defendant  Hamilton  with 
a.  revolver;  that  defendants.  Potts  and  Hamilton,  used  only 
such  force  as  was  necessary  to  protect  themselves  from  great 
bodily  injury  at  the  hands  of  Harty  and  his  confederate;  that 
they  did  not  fire  revolvers  recklessly  or  carelessly;  and  that 
any  injury  received  by  plaintiff  at  the  hands  of  the  defendants, 
if  he  received  any,  was  through  his  own  fault  and  careless- 
ness." There  was  evidence  tending  to  support  the  allegations 
of  the  petition  and  of  the  answer. 

The  district  court  gave  the  following  among  other  instruc- 
tions to  the  jury:  "It  is  not  claimed  in  this  action  that  the 
plaintifl",  Edward  Wert,  was  in  any  way  connected  or  con- 
cerned in  the  attempted  arrest  of  John  Harty  by  the  defend- 
ants, and  the  wound  inflicted  upon  him  by  defendants,  if  it 
was  so  inflicted,  was  the  result  of  accident.  So  the  liability 
of  defendants  depends  solely  upon  whether  the  defendants 
acted  rightfully  in  attempting  to  make  the  arrest  of  said 
Harty,  and  whether  or  not  the  force  used  by  them  in  making 
said  arrest  was  an  unlawful  force,  and  whether  said  wound 
was  inflicted  by  either  of  the  defendants.  When  two  or  more 
act  together  in  the  furtherance  of  a  common  purpose,  each  is 
liable  for  the  acts  of  the  other  done  in  the  furtherance  of  a 
common  purpose.  It  appears  that  defendants  were  acting  in 
the  common  purpose  of  arresting  John  Harty,  and  are  equally 
liable,  or  not  liable,  in  this  action." 

2.  These  instructions  are  clearly  erroneous.  Where  two  or 
more  are  acting  lawfully  together  in  the  furtherance  of  a  com- 
mon lawful  purpose,  one  is  not  liable  for  the  unlawful  act  of 
another,  done  in  furtherance  of  the  common  purpose,  without 
his  concurrence.  The  rule  would  probably  be  diflerent  if  the 
common  purpose  be  unlawful.  The  facts  presented  by  the 
pleadings  and  evidence  illustrate  the  rule,  and  support  its 
application  to  this  case.     The  purpose  of  defendants  in  the 
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arrest  of  the  offender  was  lawful.  Now,  if  one  or  the  other  of 
the  defendants,  without  cause  or  justification,  did  discharge  a 
pistol  at  the  accused,  without  the  concurrence  of  the  other, 
with  the  purpose  of  aiding  in  the  arrest,  the  other  defendant 
would  not  be  liable  for  such  unlawful  act.  Surely,  no  one  i& 
ready  to  claim  that  oflficers  and  others,  acting  in  concert  in 
making  a  lawful  arrest,  are  liable  for  the  unlawful  act  of  one 
of  their  number,  done  without  their  concurrence.  Did  the 
rule  of  the  instruction  prevail,  all  engaged  in  preserving  the 
peace,  and  enforcing  the  law  by  arrest,  would  be  subject  to 
liability  for  the  unlawful  act  of  one  over  whom  they  had  no 
control,  and  in  whose  unlawful  purposes  they  in  no  manner 
shared.  The  thought  of  the  instruction,  that  the  common 
purpose  of  arrest  made  each  defendant  liable  for  the  unlawful 
acts  of  the  other,  is  apparently  wrong,  and  doubtless  was  ex- 
tremely prejudicial  to  defendants. 

As  there  is  no  appearance  for  plaintiff,  we  consider  no  other 
questions  raised  by  defendants.  We  refrain,  as  far  as  it  is  pos- 
sible, from  deciding  questions  not  argued,  especially  in  cases 
where  there  is  not  an  appearance  for  both  sides. 

The  judgment  of  the  district  court  is  reversed. 


ToETS,  — If  one  or  more  of  several  persons,  engaged  in  the  accomplish- 
ment of  a  lawful  purpose,  even  with  a  view  to  aid  such  purpose,  become  tort- 
feasors, the  others,  who  neither  direct  nor  countenance  such  tortious  acta, 
are  not  liable:  Richardson  v.  Emerson,  3  Wis.  319;  62  Am.  Dec.  694. 


LiNDLEY  V.  First  National  Bank  of  Waterloo. 

[76  Iowa,  629.  ] 

Banks  and  Banking  —  Acceptance  of  Draft  by  Telegram.  —  One  who 
promises  in  advance  to  accept  or  pay  a  bill  of  exchange  is  bound  by 
such  promise  only  when  the  bill  conforms  to  the  terms  of  the  offer; 
'hence  when  the  drawee  telegraphed  to  the  drawer  that  he  would  pay  a 
draft  in  the  payee's  favor  for  two  thousand  dollars,  he  is  not  bound  to 
pay  such  draft  drawn  for  two  thousand  dollars  with  exchange  on  New 
York,  because  this  is  equivalent  to  a  draft  for  two  thousand  and  two 
dollars. 

Custom,  to  be  Proved,  must  be  Pleaded;  so  held  where  it  was  attempted 
to  prove  a  custom  of  bankers,  in  paying  drafts  on  them,  to  pay  exchange 
in  addition  to  the  face  of  the  draft. 

F.  C.  Piatt,  for  the  appellant. 

Boies,  Husted,  and  Boies,  for  the  appellee. 
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Reed,  C.  J.  On  the  17th  of  November,  1887,  George  Barro 
sent  a  dispatch  from  Los  Angeles,  California,  to  defendant,  di- 
recting it  to  transmit  two  thousand  dollars  by  telegraph  to  plain- 
tiff at  Los  Angeles,  and  charge  the  amount  to  his  account,  he 
having  at  the  time  a  deposit  of  a  larger  amount  with  defendant. 
On  the  next  day,  defendant's  cashier  telegraphed  to  plaintiff 
that  the  bank  would  pay  Barro's  draft  on  it  for  two  thousand 
dollars.  On  the  receipt  of  that  dispatch  at  Los  Angeles,  Barro 
drew  his  draft,  and  delivered  it  to  plaintiff  in  payment  of  an 
indebtedness  he  was  owing  him.  The  following  is  a  copy  of 
the  draft:  — 

"  $2,000.  Los  Angeles,  Cal.,  November  18,  1887. 

"At  sight,  pay  to  order  of  Hervey  Lindley,  of  Los  Angeles, 
California,  two  thousand  dollars,  with  exchange  on  New  York, 
for  value  received,  and  charge  to  account  of 

"George  Barro. 
"To  First  National  Bank,  Waterloo,  Iowa." 

The  draft  was  subsequently  presented,  but  defendant  refused 
to  accept  or  pay  it.  On  the  same  day  on  which  he  sent  the 
dispatch,  the  cashier  also  wrote  to  plaintiff  that  the  bank 
would  pay  Barro's  draft  for  two  thousand  dollars,  but  the  let- 
ter was  not  received  by  plaintiff  until  after  he  had  taken  the 
draft.  On  the  28th  of  November,  which  was  after  the  draft 
had  been  presented  and  refused,  he  also  wrote  to  plaintiff  that 
the  bank  had  been  enjoined  from  paying,  and  that  but  for 
such  injunction  it  would  have  paid  it  when  presented.  The 
foregoing  facts  are  alleged  in  the  petition,  and  further,  it  is 
alleged  that  the  exchange  provided  for  in  the  draft  would  have 
amounted  to  two  dollars.  The  petition  is  in  three  counts. 
The  first  and  second  counts  are  drawn  on  the  theory  that  the 
telegram  and  letter  of  the  18th  of  November  amounted  to  an 
acceptance.  The  third  count  states  a  cause  of  action  on  the 
breach  of  the  contract  to  accept. 

The  ground  of  the  demurrer  is,  that  the  draft  drawn  is 
materially  different  from  that  which  defendant  agreed  to  pay, 
requiring  the  payment  of  a  greater  sum  of  money.  Counsel 
for  appellee  concede  that,  if  the  draft  had  called  for  the  pay- 
ment of  but  two  thousand  dollars,  the  telegram,  which  was 
received  by  plaintiff  before  he  took  the  draft,  would  have 
amounted  to  an  acceptance;  but  their  position  is,  that,  as  the 
draft  drawn  required  the  payment  of  a  greater  sum,  the  prom- 
ise of  the  bank  to  pay  cannot  be  regarded  as  an  acceptance  of 
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it,  and  its  refusal  to  pay  the  amount  demanded  was  not  a 
breach  of  its  contract. 

The  contention  of  counsel  for  appellant  was,  that  the  prom- 
ise to  pay  was  in  effect  a  general  acceptance,  and  defendant 
was  therefore  bound  to  pay  according  to  the  tenor  of  the  draft, 
and  that  the  request  to  pay  exchange  related  merely  to  its 
tenor.  That  the  acceptor  is,  by  a  general  acceptance,  bound 
to  pay  the  bill  according  to  its  terms  is  certainly  true:  Ed- 
wards on  Bills,  c.  9,  sec.  1.  But  the  term  "  tenor  of  the  bill," 
as  used  in  the  books  and  cases,  relates  merely  to  the  time  and 
manner  of  payment.  Under  a  general  acceptance,  the  acceptor 
is  bound  to  pay,  at  the  maturity  of  the  bill,  as  fixed  by  its 
terms,  and  in  the  manner  designated.  He  is  also  bound  to 
pay  the  amount  named  in  the  bill,  and  if  it  demands  the  pay- 
ment of  exchange,  he  is  liable  for  the  amount  thereof.  In 
such  case,  the  acceptance  being  general,  the  terms  of  the  con- 
tract are  to  be  gathered  from  the  language  of  the  bill.  But 
when  he  oflfers,  in  advance  of  the  drawing  of  a  bill,  to  accept 
or  pay  it,  his  undertaking  is  to  be  determined  from  the  lan- 
guage of  his  offer.  If  a  bill  is  drawn  corresponding  in  terms 
with  his  offer,  and  is  received  by  another  in  reliance  on  the 
offer,  he  will  be  liable  from  the  time  as  an  acceptor.  But  the 
bill  drawn  must  correspond  in  terms  with  his  offer,  or  no  such 
result  will  follow.  His  liability,  if  any,  is  created  by  his  con- 
tract, and  it  is  impossible  that  he  should  be  bound  by  condi- 
tions or  stipulations  to  which  he  never  gave  his  consent. 
Judged  by  this  rule,  it  is  manifest  that  defendant  is  not  liable. 
Its  offer  was  to  pay  a  specified  sum  on  the  draft  of  Barro. 
The  offer  implied,  of  course,  that  the  payment  was  to  be  made 
at  Waterloo,  that  being  its  place  of  business.  But  the  draft 
required  either  that  the  money  should  be  paid  in  New  York, 
or  that  an  additional  amount  should  be  paid  to  cover  the  ex- 
change. In  effect,  it  was  a  draft  for  $2,002,  while  defendant's 
promise  was  to  pay  one  for  $2,000.  If  the  draft  had  been  for 
two  thousand  five  hundred  dollars,  or  any  larger  sura,  it  would 
hardly  be  contended  that  defendant  was  bound  to  pay  it;  yet 
the  principle  would  not  be  different.  Our  attention  has  not 
been  called  to  any  case  involving  the  same  state  of  facts.  But 
the  principle  that  one  who  promises  in  advance  to  accept  or 
pay  a  bill  of  exchange  is  bound  upon  such  promise  only  when 
the  bill,  in  its  terms,  conforms  to  the  terms  of  his  offer,  is  well 
settled,  and  is  founded  in  sound  reason :  Brinkman  v.  HunteVf 
73  Mo.  172;  39  Am.  Rep.  492;  Ulster  County  Bank  v.  MeFar- 
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Ian,  5  Hill,  432;  Gates  v.  Parker,  43  Me.  544;  Murdoch  v.  Mills, 
11  Met.  5.  The  letter  of  the  28th  of  November  was  not  an 
acceptance  or  promise  to  pay  the  draft,  but  was  explanatory 
merely  of  the  refusal. 

It  was  urged  in  argument  that  it  is  a  custom  of  bankers,  in 
paying  drafts  drawn  under  like  circumstances,  to  pay  ex- 
change in  addition  to  the  face  of  the  paper,  and  hence  that 
defendant's  promise  was  impliedly  a  promise  to  pay  with 
exchange.  It  is  suflBcient  to  say,  with  reference  to  that  claim, 
that  the  custom  is  not  pleaded.  The  action  is  upon  the  prom- 
ise as  written,  and  its  language  is  unambiguous.  The  words 
made  use  of  import  a  promise  to  pay  two  thousand  dollars. 
Without  some  averment  that  the  words  made  use  of  have  a 
meaning  different  from  their  ordinary  signification,  it  cannot 
be  assumed  that  the  undertaking  was  broader  than  it  ex- 
pressed. We  have  no  occasion  to  inquire  whether  the  custom, 
if  pleaded,  could  be  shown  for  the  purpose  of  modifying  or  ex- 
plaining the  undertaking.  As  we  reach  the  conclusion  that 
upon  the  facts  alleged  defendant  is  not  liable,  it  is  not  neces- 
sary to  consider  the  question  as  to  the  ruling  of  the  district 
court  in  striking  out  portions  of  the  petition.  The  error,  if  one 
was  committed,  in  no  manner  affects  the  result. 

Affirmed. 


Telegram  —  Draft.  —  Where  one,  by  telegram,  anthorizes  a  draft  to  be 
drawn  upou  him,  and  it  is  so  drawn  and  discounted  upon  the  faith  of  such 
telegram,  but  he  subsequently  countermands  the  authority  by  telegram,  he 
cannot  be  held  as  an  acceptor:  First  Nat.  Bank  v.  Clark,  61  Md.  400;  48  Am. 
Rep.  114.  So  when  one  promises,  by  telegram,  to  accept  a  draft  for  a  cer- 
tain amount,  he  cannot  be  held  liable  for  not  accepting  a  draft  for  a  larger 
amount:  Brinkman  v.  Hunter,  72  Mo.  172;  39  Am.  Rep.  492.  A  telegram 
authorizing  one  to  draw  a  draft  is  not  itself  an  acceptance,  but  implies  a 
promise  to  accept:  Franklin  Bank  v.  Lynch,  52  Md.  270;  36  Am.  Rep.  375. 

UsA(!E3  AND  CusTOM  —  PLEADING.  —  General  usage  in  a  particular  business 
need  never  be  pleaded:  State  v.  Morton,  27  Vt.  310;  65  Am.  Dec.  201;  but 
tlie  existence  of  a  custom  among  county  courts  to  delegate  the  performance 
of  certain  duties,  etc.,  is  such  a  custom  as  nmst  be  pleaded  to  be  proved: 
Gano  V.  Palo  Pinto  County,  71  Tex.  99. 
AM.  St.  Kkp..  Vol.  XIV.  — 17 
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MiLLBB  V.  Minnesota  and  Northwestern  Eail- 
WAY  Company. 

[76  Iowa,  655.] 
RaII.R04I)S — LlABIUTY  JOB   NSOLIGKNCB    IN    OpBBATINQ    A    CONSTBUCTIOM 

Tbain.  —  A  railroad  company  which  agrees  to  furnish  all  motive  power 
and  cars,  and  operate  the  construction  trains  for  a  contractor  who  agrees 
to  lay  a  certain  number  of  miles  of  track  per  month,  is  not  liable  in 
damages  for  injury  to  one  of  the  contractor's  employees,  caused  by  the 
rapidity  with  which  a  construction  train  was  run,  when,  under  the  con- 
tract, the  company  had  no  control  over  the  construction  train,  though 
the  train  crew  were  on  the  pay-roll  of  the  company,  and  received  their 
pay  from  it. 

Fouke  and  Lyon,  and  Lush  and  Bunn,  for  the  appellant. 
Henderson^  Hurd,  Daniels,  and  Kiesel,  for  the  appellee. 

RoTHROCK,  J.  The  train  by  which  the  deceased  was  killed 
was  a  track-layers'  construction  train.  The  road  was  unfin- 
ished at  the  place  of  the  accident.  The  rails  were  not  spiked 
to  all  of  the  ties;  and  as  the  train,  which  consisted  of  cars 
heavily  loaded  with  steel  rails  and  other  construction  ma- 
teriaJs,  was  being  backed  to  the  end  of  the  track,  the  rails  in 
the  track  spread,  the  train  was  derailed,  and  Miller,  who  was 
riding  on  one  of  the  cars  loaded  with  rails,  was  killed.  A  ma- 
terial question  in  the  case  is.  Was  the  defendant  in  any  event 
liable  in  damages  for  the  alleged  negligence  claimed  to  be  the 
cause  of  the  casualty  ?  The  question  arises  upon  a  contract 
between  the  defendant  company  and  a  partnership  known  as 
Harris  &  Co.,  which  contract  is  as  follows:  — 

"  St.  Paul,  Minn.,  July  9,  1886. 
"A.  B.  Stickney,  Esq.,  President  Minnesota  and  Nortwestern 

Railway  Company,  St.  Paul,  Minnesota. 

"  Dear  Sir, — The  undersigned  hereby  propose  to  lay  as 
much  track  as  you  may  require  on  the  Dubuque  and  North- 
western railway,  from  the  end  of  the  present  track  near  Du- 
rango,  westward,  commencing  about  the  20th  of  August  next, 
and  laying  at  the  rate  of  not  less  than  thirty-five  (35)  miles 
per  month.  Also  to  lay  what  track  you  may  require  on  the 
line  of  the  Minnesota  and  Northwestern  railroad,  between 
Chicago  and  the  junction  with  the  Illinois  Central  railroad 
near  Freeport,  commencing  immediately  after  completing  the 
work  on  the  Dubuque  and  Northwestern  railway,  above  speci- 
fied, at  the  rate  of  not  less  than  thirty-five  (35)  miles  per 
month,  to  lay  such  track  in  good  workmanlike  manner  at  sub- 


Jan.  1889.]     Miller  v.  Minnesota  etc.  R'y  Co.  259 

grade,  and  to  handle  all  material,  including  loading  and  un- 
loading rails  and  ties  that  are  delivered  during  the  time  we 
are  laying  track,  at  and  for  the  sum  of  two  hundred  and 
twenty-five  ($225)  dollars  per  mile,  with  an  extra  allowance  of 
twenty  ($20)  dollars  for  each  split  switch  and  frog,  and  fifteen 
($15)  dollars  for  each  stub  switch  and  frog.  You  to  furnish 
all  motive  power  and  cars  and  operate  the  construction  trains; 
we  to  furnish  all  tools  and  machinery  and  labor  necessary  to 
lay  said  track.  This  price  to  cover  all  royalty  for  the  use  of 
machines.  Payments  to  be  made  on  the  fifteenth  day  of  each 
calendar  month  for  all  work  done  during  the  previous  month, 
reserving  ten  per  cent  (10  per  cent)  until  all  of  said  work  is 
completed.  "Harris  &  Co., 

"  By  Geo.  F.  Harris. 
**  This  proposition  is  accepted.         M.  &  N.  W.  R.  R.  Co., 

'*  By  A.  B.  Stickney,  President." 
Under  this  contract,  the  appellant  furnished  a  construction 
train  with  a  crew  to  operate  it,  and  Harris  &  Co.  proceeded 
with  the  work  of  track-laying.     The  plaintiff's  intestate  was 
an  employee  of  Harris  &  Co.,  engaged  in  laying  down  the  rails 
on  the  track.     At  the  time  of  the  accident  by  which  Miller 
was  killed,  he  was  riding  to  the  front,  to  his  work,  and  was 
seated  on  a  platform-car  loaded  with  rails.    Harris  &  Co.  were 
made  defendants  in  the  action,  but  they  obtained  an  order  for 
a  separate  trial  in  the  district  court.     It  is  not  claimed   by 
counsel  for  the  plaintiff  that  the  appellant  is  liable  by  reason 
of  any  negligence  in  attempting  to  run  the  train  over  an  in- 
sufficient and  unsafe  track.     It  is  conceded   that  the  manner 
in  which  the  track  was  laid  was  a  matter  not  under  the  con- 
trol of  the  appellant,  and  that  it  is  not  liable  for  any  negligent 
acts  of  Harris  &  Co.     But  it  is  claimed,  under  the  above  con- 
tract and  the  evidence  in  the  case,  that  the  defendant  is  liable 
for  the  negligent  conduct  of  its  engineer  in  running  the  train 
over  an  unfinished  track  at  a  dangerous  rate  of  speed,  without 
keeping  a  lookout  ahead.     This  question  is  to  be  determined 
mainly  by  a  construction  of  the  said  written  contract.    It  will 
be  observed  that  the  construction  train  was  under  the  abso- 
lute control  of  Harris  &  Co.     There  is  no  dispute  as  to  the 
correctness  of  this  proposition,  so  far  as  the  general  direction 
of  the  work  to  be  done   by  the  train  was  concerned.     This  is 
necessarily  implied  from  the   fact   that  the   contract  requires 
Harris  &  Co.  to  handle  all   material,  and   to  load  and  unload 
the  same  as  required  for  ihe  work.     Tliey  were  bound  by  the 
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contract  to  lay  the  track  at  the  rate  of  thirty-five  miles  per 
month;  and  to  do  their  work,  they  must  of  necessity  have  had 
the  control  of  the  train.  They  could  direct  it  to  be  placed  at 
any  desired  point  on  the  road  to  load  or  unload,  direct  it  when 
to  start  on  a  trip,  and  when  and  where  to  stop,  and  the  num- 
ber of  trips.  All  of  this  seems  to  be  conceded  by  counsel  for 
appellee;  but  they  claim  that  the  train-men  were  not  under 
the  control  of  Harris  &  Co.  as  to  the  speed  with  which  the 
train  was  to  be  run  over  the  road,  and  as  to  the  care  with 
which  the  same  was  to  be  managed  while  in  motion.  There 
is  no  evidence  that  the  defendant,  by  any  direct  act,  retained 
any  control  over  the  train  and  its  crew.  On  the  contrary,  as 
it  was  at  work  in  constructing  a  road,  it  was  not  running  un- 
der any  time-card,  nor  by  the  direction  of  any  train-dispatcher 
of  the  defendant.  The  fact  that  the  engineer,  fireman,  brake- 
men,  and  conductor,  who  composed  the  train  crew,  were  re- 
tained upon  the  defendant's  pay-rolls,  and  received  their 
wages  from  the  defendant,  does  not  tend  to  show  that  the  defend- 
ant retained  any  control  of  the  movements  of  the  train.  The 
furnishing  of  the  train  and  the  payment  of  the  train-men  was 
part  of  the  consideration  paid  by  the  defendant  to  Harris  & 
Co.  for  laying  the  track. 

Counsel  for  appellee  claim  that,  under  the  clause  of  the 
contract  requiring  the  defendant  to  "  operate  the  construction 
train,"  the  control  of  the  train  crew  as  to  the  rate  of  speed  at 
which  the  train  should  be  run,  and  the  care  and  vigilance  to 
be  exercised  by  the  engineer,  was  not  given  to  the  contractors. 
This  we  think  was  giving  the  word  "  operate,"  as  used  in  the 
contract,  a  much  more  extended  significance  than  is  authorized 
by  the  contract.  It  is  not  used  in  the  general  sense  common 
to  all  the  acts  necessary  to  the  use  of  a  railroad  by  moving 
trains  over  it.  The  whole  scope  of  the  contract  shows  that  it 
is  used  in  the  restricted  sense  that  the  necessary  force  was  to 
be  furnished  to  move  the  train  over  the  road  at  such  times  as 
directed  by  the  contractors,  Harris  &  Co.;  and  to  limit  the 
control  of  Harris  &  Co.,  so  as  to  allow  the  train-men  or  the 
defendant  to  determine  how  fast  or  how  slow  the  train  must  be 
run,  finds  no  warrant  in  the  contract.  Suppose  that  the  train- 
men should  have  persisted  in  running  the  train  so  slow  as  to 
seriously  impede  the  progress  of  the  work,  or  that  they  should 
have  run  so  fast  as  to  endanger  the  safe  carriage  of  the  mate- 
rials, there  can  be  no  doubt  that  Harris  &  Co.  had  the  power 
to  require  them  to  move  the  train  at  a  proper  rate  of  speed. 
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As  we  construe  this  contract,  the  defendant  is  not  liable  for 
the  damages  occasioned  by  the  death  of  plaintiff's  intes« 
tate,  and  the  court  should  have  so  instructed  the  jury.  The 
rule  is  well  established  —  indeed,  it  is  fundamental  —  that 
where  an  independent  contractor  is  employed  to  construct  a 
building,  or  to  perform  any  other  work,  and  the  employer  re- 
serves no  control  as  to  the  manner  of  performance,  the  em- 
ployer  is  not  liable  for  the  contractor's  negligence:  Kellogg  v. 
Payne,  21  Iowa,  575;  Callahan  v.  Burlington  etc.  jR'y  Co.,  23 
Id.  562;  Wood  v.  lad.  District  of  Mitchell,  44  Id.  27.  And  to 
the  same  effect,  and  as  somewhat  bearing  upon  the  facts  in 
tijis  case,  see  Wood  v.  Cohh,  13  Allen.,  58;  Kimball  v.  Cushman, 
103  Mass.  194;  4  Am.  Rep.  528;  and  Hitte  v.  Repub.  Val.  Ry 
Co.,  19  Neb.  620. 

The  Dubuque  and  Northwestern  Railway  Company  and  the 
Minnesota  Loan  and  Debenture  Company  were  made  parties 
defendant.  The  court,  on  their  motion,  directed  a  verdict  for 
them.  The  plaintiff  appeals  from  this  order  of  the  court. 
The  cause  must  be  affirmed  upon  this  appeal.  It  does  not 
appear  that  either  of  said  defendants  had  any  control  over  the 
train,  nor  the  laying  of  the  track.  The  judgment  of  the  dis- 
trict court  upon  plaintiff's  appeal  will  be  aifirmed,  and  upon 
defendant's  appeal  it  will  be  reversed. 


Railroad  Companiks.  —  The  employer  is  not  generally  liable  for  the  acts, 
negligence,  or  torts  of  a  contractor:  Extended  note  to  Stone  v.  Cheshire  R.  R. 
Corp.,  51  Am.  Dec.  200-206.  A  contractor  building  a  line  of  railway,  and 
undertaking  to  restore  all  public  crossings,  is  primarily  liable  to  any  one  in- 
jured by  his  negligence,  and  must  even  recompense  the  railway  company  for 
any  damages  it  may  have  been  compelled  to  pay  by  reason  of  a  failure  to  re- 
store the  highways  to  their  proper  condition  at  the  railway  crossings:  DalUu 
etc  R.  R.  Co.  V.  Able,  72  Tex.  150. 
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[76  Iowa,  683,] 
Sbduction — Artifice,  What  is  as.  —  Where  a  married  man  forty-two  years 
old  had  sexual  intercourse  with  hia  domestic,  a  girl  fifteen  years  of  age, 
after  continuous  daily  love-making  for  some  months,  it  was  held,  in  an 
action  for  seduction,  that  if  the  means  made  use  of  by  the  man  were 
calculated  to  overcome  the  will  of  a  girl  of  her  years  and  experience,  and 
were  intended  to  create  in  her  mind  an  affection  for  him,  and  did  have 
that  effect,  and  if  under  that  influence  she  yielded  her  person  to  him, 
this  amounted  to  an  "artifice,"  within  the  meaning  of  the  law,  and  the 
suflBciency  of  the  evidence  to  establish  that  fact  8md  constitute  it  seduc- 
tion was  for  the  jury. 
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SBDucmoN.  —  Damages  from  Loss  of  Social  Standing,  in  general,  may 
be  considered  by  the  jury  in  estimating  damagen,  but  the  fact  that  indi- 
vidual acquaintances  or  associates  of  plainti£f  have  refused  to  recognize 
her  since  her  seduction  cauuot  be  taken  into  cousideratiou  in  estimating 
damages,  or  for  any  otiier  purpose. 

Alanson  Clark,  for  the  appellant. 

Window  and  Vanium,  for  the  appellee. 

Reed,  J.  1.  At  the  time  of  her  alleged  seduction,  plaintiff 
was  but  fifteen  years  old.  Defendant  is  a  married  man  about 
forty-two  years  old,  and  she  was  employed  as  a  domestic  in 
his  family.  As  plaintiff's  testimony  is  the  only  evidence 
given  on  the  trial  in  support  of  the  allegations  of  the  petition, 
and  the  principal  question  in  the  case  is,  whether  upon  it  she 
was  entitled  to  have  the  case  submitted  to  the  jury,  we  set  it 
out  as  it  is  contained  in  the  abstract.  It  is  as  follows:  "I 
went  to  his  house  to  work  on  the  Sth'of  March,  1886,  and  re- 
mained there,  with  the  exception  of  about  one  month,  until 
the  1st  of  November  following.  When  I  was  at  Mr.  Bang- 
hart's,  in  his  family,  defendant  got  so,  if  I  came  around  him, 
he  was  always  pulling  me  down  on  his  lap,  and  hugging  and 
kissing  me,  and  finally  I  got  so  I  really  cared  for  him.  It  got 
to  happen  quite  frequently,  and  commenced  about  three 
months  after  I  first  went  there.  My  duties,  while  there,  re- 
quired me  to  make  the  fires  in  the  kitchen  stove,  first  thing 
in  the  morning.  While  at  his  home,  I  slept  on  a  lounge  in 
the  kitchen.  About  a  month  after  this  kissing  and  hugging 
began,  something  further  was  attempted.  It  was  a  daily  oc- 
currence. I  finally  became  so  that  I  cared  for  him.  I  went 
out  to  make  the  fire  one  morning,  and  the  defendant  always 
helped.  All  the  balance  of  the  family  were  in  bed.  It  was 
about  Bun-up.  The  fire  was  made  in  the  summer  kitchen, 
about  ten  feet  from  the  house.  When  I  stooped  down  to  light 
the  match,  he  sat  down  behind  me,  and  when  I  started  to  get 
up  he  pulled  me  down  on  his  lap  and  tormented  me  a  while, 
and  then  threw  me  down  on  the  floor,  and  had  sexual  inter- 
course with  me,  and  then  let  me  go.  I  told  him  to  quit,  and 
he  said  nothing.  I  did  not  raise  any  kind  of  an  outcry.  I 
submitted  to  him  in  that  way,  because  he  had  been  pretend- 
ing to  make  love  to  me  so  long  that  I  really  loved  him.  The 
reasons  why  I  submitted  to  him  as  I  did  were,  because  he  had 
flattered  me  and  kissed  me  so  many  times  and  pretended  to 
make  love  to  me,  that  he  had  got  me  so  I  liked  him.    He  had 
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sexual  intercourse  with  me,  I  guess,  a  dozen  times,  and  the 
result  was  I  got  in  a  family  way." 

The  material  inquiry  is,  whether  this  testimony  had  any 
tendency  to  prove  that  plaintiff  was  induced  by  any  seductive 
influence,  within  the  meaning  of  the  law,  to  submit  her  per- 
son to  defendant's  embraces.  If  it  did,  she  clearly  had  the 
right  to  have  the  verdict  of  the  jury  upon  it.  It  has  often 
been  held  that,  to  establish  a  charge  of  seduction,  it  must  be 
made  to  appear  that  the  intercourse  was  accomplished  by 
some  artifice  or  deception.  Something  more  than  a  mere  ap- 
peal to  the  lust  or  passion  of  the  woman  must  be  shown  before 
the  law  will  inflict  the  penalty  prescribed  for  that  crime,  or 
afford  her  a  remedy:  Gover  v.  Dill,  3  Iowa,  337;  Delvee  v. 
Boardman,  20  Id.  446;  Brown  v.  Kingsley,  38  Id.  220;  State  v. 
Haven,  43  Id.  181;  Baird  v.  Boehner,  72  Id.  318.  It  was  con- 
tended that  the  evidence  had  no  tendency  to  bring  the  case 
within  this  rule;  that  with  the  most  favorable  construction  in 
plaintiff's  favor  of  which  it  is  fairly  capable,  it  did  not  tend 
to  show  either  artifice  or  deception,  but,  on  the  contrary, 
showed  merely  a  yielding  to  gross  solicitation.  But  we  think 
that  view  cannot  be  sustained.  The  evidence  had  some  ten- 
dency, we  think,  to  show  that  defendant,  by  his  caresses  and 
flatteries,  first  acquired  an  influence  over  her,  by  means  of 
which  he  afterwards  accomplished  his  purpose.  It  may  be 
that  the  virtue  of  a  pure  woman  of  mature  years  would  have 
been  alarmed  by  his  first  approaches.  Plaintiff,  however,  was 
but  a  child  in  years.  She  had  the  passions  of  a  woman,  but 
lacked  the  judgment  and  discretion  which  come  only  with  age 
and  experience.  If  the  means  made  use  of  by  defendant  were 
calculated  to  overcome  the  will  of  a  person  of  her  years  and 
experience,  and  were  intended  to  create  m  her  mind  an  affec- 
tion for  him,  and  they  actually  did  have  that  effect,  and  if, 
under  that  influence,  she  yielded  her  person  to  him,  this 
amounted  to  an  "artifice,"  within  the  meaning  of  the  law. 
And  the  question  as  to  the  sufficiency  of  the  evidence  to  es- 
tablish that  fact  was  for  the  jury. 

2.  The  court  excluded  certain  evidence  offered  by  plaintiff 
to  prove  that  individual  acquaintances  with  whom  she  had 
associated  before  the  occurrence  in  question  had  refused  to 
recognize  her,  or  hold  any  social  intercourse  with  her  since 
her  condition  of  pregnancy  became  known.  That  the  loss  of 
social  standing  which  results  from  an  injury  of  that  charac- 
ter is  a  proper  matter  to  be  considered  in  estimating  the  dam- 
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age,  is  probably  true.  But  the  effect  upon  individual  members 
of  society  cannot  be  shown  for  that  or  any  other  purpose. 
Some  are  inclined  to  look  with  charity  and  forbearance  upon 
the  victim  of  such  a  wrong,  while  others  treat  her  with  indiU'er- 
ence  or  contempt.  The  loss  of  social  standing,  however,  is  the 
uniform  result.  This  loss  is  matter  of  common  knowledge,  and 
may  be  taken  notice  of  by  the  jury  without  proof.  But  the 
treatment  of  neither  of  the  classes  of  individuals  can  be  in- 
quired into.  For  the  error  in  withdrawing  the  case  from  the 
jury,  the  judgment  will  be  reversed. 


Seduction.  —  What  Constitutes  the  Offense  :  See  extended  note  to 
StaU  V.  Canon,  87  Am.  Dec.  405-411;  Patterson  v.  Hayden,  17  Or.  238;  11 
Am.  St.  Rep.  822,  and  note;  People  Be  Fore,  64  Mich.  693;  8  Am.  St.  Rep. 
863,  and  extended  note  870  et  seq.,  upon  aeductioa  as  a  crime  deiiiied  in  the 
various  American  statutes. 
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[77  Iowa,  37.J 

Pabol  Evidence  to  Contradict  Records  of  Public  Corporation  not 
Admissible  in  Collateral  Action.  —  Parol  evidence  cannot  be  received 
in  a  collateral  proceeding  to  contradict  the  records  of  a  public  corpora- 
tion, which  are  required  by  law  to  be  kept  in  writing,  or  to  show  a  mis- 
take therein  as  recorded.  Where,  therefore,  the  records  of  the  annual 
meeting  of  the  electors  of  a  school  district,  and  of  a  subsequent  meeting 
of  the  directors  of  the  district,  show  that  certain  orders  for  the  payment 
of  money  were  issued  upon  the  authority  of  those  bodies,  parol  evidence 
to  show  that  no  such  action  was  taken  by  the  electors  at  the  annual 
meeting,  and  that  the  minutes  of  the  meeting  of  directors  were  written 
by  a  member  who  was  not  the  secretary,  and  who  signed  the  names  of  the 
other  directors  thereto,  is  not  admissible  in  an  action  brought  against 
the  district  to  recover  therefrom  the  amount  of  the  orders. 

Blkotors  of  School  District  may  Ratify  Contract  Made  by  Directors 
of  the  district,  where  the  contract  is  one  which  they  might  have  origi- 
nally authorized  the  directors  to  make,  even  though  tlie  directors  in 
entering  into  the  contract  exceeded  the  powers  conferred  upon  them;  and 
the  subsequent  action  of  the  electors  in  authorizing  the  settlement  of  a 
controversy  which  grows  out  of  the  contract  is  a  ratification. 

Possession  o»  School  Site  is  Notice  to  Subsequent  Purchasers. — The 
possession  by  a  school  district  of  a  school-house  site,  under  a  contract 
with  the  owner  of  the  land,  is  notice  to  subsequent  purchasers  or  en> 
cnmbrancers  of  its  rights,  and  those  rights  are  not  divested  by  the  trans- 
fer without  reservation  of  the  tract  of  land  of  which  the  site  is  a  part. 

Bkttlement  and  Ajdstment  of  Disputed  Claim  is  Valid  Consideration 
for  the  agreement  to  pay  the  amount  of  money  agreed  upon  by  the  par- 
ties in  the  settlement. 
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Action  on  two  orders  drawn  by  the  president  and  secretary 
of  the  defendant  on  its  treasurer,  directing  him  to  pay  a  sum 
of  money  to  E.  L.  Norris  in  one  year  from  the  date  thereof, 
with  interest  at  ten  per  cent.  The  petition  alleged  that  the 
warrants  were  drawn  in  pursuance  of  a  settlement  of  a  dis- 
puted claim  had  between  the  defendant  and  the  payee  therein, 
and  that  this  settlement  was  authorized  by  the  electors  of  the 
district,  which  action  was  duly  recorded.  The  answer  denied 
this  averment,  and  alleged  that  the  orders  were  issued  without 
consideration,  and  without  authority  of  law.  The  district 
court  directed  the  jury  to  find  specially  on  a  single  question 
of  fact,  and  upon  that  finding  entered  judgment  for  the  plain- 
tifif  for  the  amount  of  the  warrants.     The  defendant  appealed. 

D.  D.  Chase  and  J.  L.  Kamrarj  for  the  appellant. 
Martin  and  Wambachj  for  the  appellee. 

Reed,  C.  J.  The  orders  in  suit  were  issued  on  the  12th  of 
March,  1877.  It  appears  that  in  1868  the  board  of  directors 
of  the  district  township  entered  into  a  contract  with  S.  L.  Rose, 
by  which  he  agreed  to  furnish  ground  for  a  school-house,  and 
erect  thereon  a  school-house  for  the  district.  The  board,  in 
making  the  contract,  acted  under  a  resolution  adopted  by  the 
electors  at  the  annual  meeting  in  March,  1866.  In  1869,  Rose 
did  erect  a  school-house  on  lands  belonging  to  himself,  which 
the  district  used  for  school  purposes  up  to  1885.  He  did  not, 
however,  execute  to  the  district  either  a  lease  or  conveyance  of 
the  grounds,  and  he  subsequently  executed  a  mortgage  to  a 
third  party  on  the  farm  on  which  the  building  was  situated. 
He  also  subsequently  conveyed  the  farm  to  Norris,  the  pa3fee 
named  in  the  warrants.  He  made  no  reservation  of  the 
ground  upon  which  the  school-house  was  situated,  in  either  the 
mortgage  or  deed,  and  the  mortgage  was  subsequently  fore- 
closed, and  the  premises  sold,  and  a  sherifif's  deed  thereof  was 
given  to  the  purchaser.  After  the  erection  of  the  school-house 
a  claim  was  made  by  Rose  and  Norris  that  the  district  was 
required  by  the  terms  of  the  contract  to  erect  and  maintain  a 
fence  around  the  grounds  on  which  it  was  situated,  and  plant 
shade-trees  thereon,  and  that  they  had  been  damaged  by  its 
failure  to  perform  that  part  of  the  agreement,  and  plaintiff's 
claim  is,  that  the  warrants  were  issued  upon  a  settlement  of  that 
claim,  and  in  pursuance  thereof.  The  warrants  were  issued  on 
the  day  of  the  annual  meeting  of  the  electors  in  1877,  and  the 
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single  question  of  fact  submitted  the  jury  was,  whether  the 
president  of  the  board  of  directors  who  signed  the  orders  was 
present  at  the  meeting  of  the  board  on  that  day.  As  that  ques- 
tion, and  the  finding  of  the  jury  thereon,  which  was  in  the 
negative,  is  not  claimed  by  either  of  the  parties  to  be  conclu- 
sive of  the  rights  involved,  the  action  of  the  court  may  be  re- 
garded as  in  effect  a  direction  to  the  jury  to  return  a  general 
verdict  for  plaintiff.  The  principal  question  in  the  case,  then, 
is,  whether  there  was  any  evidence  tending  to  establish  the  de- 
fenses pleaded.  If  there  was,  the  parties  had  the  right  to  have 
the  question  of  its  sufficiency  passed  ujwn  by  the  jury. 

In  addition  to  the  orders,  which  are  prima  facie  evidence  of 
indebtedness,  plaintiff  introduced  what  purported  to  be  the 
record  of  the  annual  meeting  of  the  electors  in  March,  1875, 
which  recites  the  adoption  of  a  resolution  empowering  and 
directing  the  board  of  directors  to  adjust  and  settle  the  claims 
of  Rose  and  Norris  in  such  manner  as  in  the  judgment  of  the 
members  of  the  board  shall  be  for  the  best  interest  of  the  dis- 
trict; also  what  purported  to  be  the  record  of  a  meeting  of 
the  board  of  directors  held  on  the  day  on  which  the  warrants 
were  issued,  which  recites  an  offer  of  compromise  by  Norris  of 
his  claim,  and  an  acceptance  by  the  board  of  that  offer,  and 
that  the  orders  were  issued  in  pursuance  of  that  action.  De- 
fendant introduced  several  electors  of  the  district,  who  testified 
that  they  were  present  at  the  annual  meeting  in  March,  1875, 
and  that  no  action  whatever  was  taken  by  the  electors  with 
referciice  to  said  claims.  It  also  offered  evidence  tending  to 
prove  that  the  alleged  record  of  the  meeting  of  the  board  of 
directors  on  the  12th  of  March,  1877,  was  in  the  handwriting 
of  Rose,  who,  although  a  member  of  the  board,  was  not  its 
secretary,  and  that  the  signatures  of  the  members  of  the  board 
were  appended  to  it  by  him. 

If  it  were  competent  to  contradict  the  record  by  parol,  of 
course  the  evidence  introduced  would  have  presented  a  ques- 
tion for  the  jury.  But  "parol  evidence  in  a  collateral  action 
cannot  be  received  to  contradict  the  records  of  a  public  corpo- 
ration, required  by  law  to  be  kept  in  writing,  or  to  show  a 
mistake  in  the  matters  as  otherwise  recorded":  1  Dillon  on 
Municipal  Corporations,  sec.  290;  Third  School  Dist.  v.  Ather- 
ton,  12  Met.  105;  Morrison  v.  Lawrence,  98  Mass.  219;  Mayhew 
V.  Gay  Head,  13  Allen,  129;  Durfey  v.  Hoag,  1  Aiken,  286. 
We  think,  therefore,  that  the  district  court  was  right  in  disre- 
garding the  parol  evidence  as  to  the  action  taken  by  the  elec- 
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tors.  The  meeting  was  one  required  to  be  held  by  the  statutes, 
and  it  was  the  duty  of  the  secretary  to  keep  a  record  of  the 
action  taken  by  the  electors  thereat.  If  an  incorrect  record 
was  made,  the  remedy  was  by  correcting  it  at  that  or  some 
subsequent  meeting.  But  its  correctness  cannot  be  questioned 
in  a  collateral  action. 

It  was  contended,  however,  that  the  electors  had  no  power 
to  authorize  the  payment  of  the  claim.  This  claim  is  based 
upon  the  fact  that  the  authority  conferred  upon  the  board  of 
directors  by  the  meeting  in  1866  was  to  contract  with  Rose  for 
the  erection  of  the  school-house,  and  for  the  erection  and 
maintenance  of  the  fence  around  the  grounds,  so  long  as  they 
should  be  used  by  the  district,  while  the  agreement  actually 
entered  into  was  that  the  district  should  erect  and  maintain 
the  fence.  But  if  it  should  be  conceded  that  the  board  ex' 
ceeded  the  powers  conferred  upon  them  in  entering  into  the 
contract,  their  action  was  subject  to  be  ratified  by  the  district, 
and  the  action  of  the  electors  in  authorizing  the  settlement  of 
the  controversy  which  grew  out  of  it  was  a  ratification. 

It  was  also  contended  that  the  claim  was  absolutely  with- 
out merit,  and  for  that  reason  the  warrants  were  without  con- 
sideration. This  claim  is  based  upon  the  alleged  fact  that  the 
district  was  divested  of  all  right  in  the  ground  by  the  mort- 
gage and  subsequent  conveyance  of  the  farm  in  which  it  was 
included,  the  position  being,  in  effect,  that  the  undertaking  of 
Rose  to  furnish  grounds  for  the  school-house  constituted  the 
consideration  for  the  agreement  of  the  district  to  build  and 
maintain  the  fence,  in  so  far  as  that  agreement  was  beneficial 
to  him.  But  it  does  not  appear  that  the  district  was  divested 
by  the  conveyance  and  mortgage.  It  was  in  possession  when 
those  instruments  were  executed,  and  both  the  mortgagee  and 
purchaser  were  charged  with  notice  of  its  rights.  It  does  not 
appear  ever  to  have  been  evicted  from  the  premises,  but  con- 
tinued in  possession  for  many  years  after  the  foreclosure  of 
the  mortgage,  and  Norris's  action  in  asserting  the  claim  was 
in  some  sense  a  recognition  of  its  rights.  The  settlement  and 
adjustment  of  a  disputed  claim  is  a  valid  consideration  for 
the  agreement  to  pay  the  amount  agreed  upon  by  the  parties 
in  the  settlement.  We  think  that  the  action  of  the  court  in 
directing  the  verdict  is  right,  and  the  judgment  will  be 
affirmed.  

Town  Recohds,  CoNCT,TTSTVFNKf^i=<  OF:  See  extended  note  to  Saxcytr  v.  Man- 
diester  ttc.  H.  R.  Co.,  13  Am.  St.  lUp.  541. 
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Records,  Parol  Testimont  with  Respect  to.  —  Tlie  record  of  the  conduct 
of  convicts  in  a  penitentiary  may  be  corroborated  by  parol  testimony,  or  even 
contradicted,  if  untrue;  but  when  the  record  omits  entirely  to  state  whether 
the  conduct  of  a  convict  was  good  or  bad,  such  omission  cannot  be  supplied 
by  parol  testimony:  State  v.  McCklUin,  87  Tenn.  52.  In  an  action  upon  a 
foreign  judgment,  entered  by  a  court  having  jurisdiction,  it  is  incompetent 
to  contradict,  by  parol  testimony,  the  recitals  of  such  judgment:  Cawjhran 
v.  Oilman,  72  Iowa,  570;  nor  is  parol  testimony  admissible  to  establish  that 
a  judgment  was  rendered,  nor  to  prove  any  of  its  recitals:  Cadwell  v.  Bulla' 
ghan,  74  Id.  239.  So  in  Texas,  under  the  statute  requiring  the  official  oathi 
of  executors  and  administrators,  and  all  inventories  of  estates,  to  be  recorded 
in  full,  giving  the  records,  as  well  as  certified  copies  of  the  same,  the  same 
eti'ect  as  the  originals,  the  loss  of  the  originals  will  not  authorize  the  recep- 
tion of  parol  testimony  as  to  their  existence  or  contents:  Roberts  v.  Connellee^ 
71  Tex.  11. 

CoHPROMiSK  or  A  DISPUTED  Claim  is  binding  upon  the  parties  as  a  mutual 
settlement,  so  far  as  the  question  of  consideration  is  concerned:  Farmers'  <b 
M.  I.  Co.  v.  Chesnut,  50  111.  Ill;  99  Am.  Dec.  492. 

Possession  as  Notice  op  Title,  or  claim  of  title:  Andre  v.  Morrow,  66 
Miss.  315;  7  Am.  St.  Rep.  658,  and  note;   Wright  v.  LaasUer,  71  Tex.  640. 
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Error  iw  Overruling  Motion  to  Make  Petition  More  Specific  Waived 
WHEN.  —  A  defendant  who  answers  after  his  motion  for  au  order  requir- 
ing the  plaintiff  to  make  the  petition  more  specific  has  been  denied 
thereby  waives  the  error,  if  auy  there  was,  in  overruling  the  motion. 

Nuisance  to  Homestead,  Measure  op  Damages  for,  not  Confined  to 
Rental  Value.  —  In  an  action  to  recover  damages  for  a  nuisance  affect- 
ing the  plaintiff's  homestead,  he  is  entitled  to  recover  for  the  incon- 
venience and  discomfort  suffered,  and  the  deprivation  of  the  comfortable 
enjoyment  thereof  by  himself  and  his  family,  and  he  is  not  limited  to 
the  damages  sustained  by  the  depreciation  of  the  rental  value  of  the 
property. 

Evidence  that  Another  Sewer  did  not  Produce  Offensive  Smells  is 
NOT  Admissible  in  an  action  for  a  nuisance  caused  by  maintaining  a 
sewer  which  emptied  near  the  plaintiff's  house,  where  it  is  not  proposed 
to  show  that  the  two  sewers  were  alike  in  their  construction,  and  not 
subject  to  different  conditions  in  their  use. 

Admission  of  Evidence  Omitted  by  Oversight,  Presumption  in  Favor 
OF.  —  Where  the  trial  court  permits  the  plaintiff,  after  he  has  rested  his 
case,  to  introduce  further  evidence,  on  the  ground  of  oversight,  the 
appellate  court  will,  in  the  absence  of  evidence  to  the  contrary,  presume 
that  the  court  found  it  to  be  a  case  of  oversight  or  inadvertence,  and  so 
admitted  the  evidence  under  the  statute  authorizing  its  admission  in 
such  a  case. 

Plaintiff,  by  Maintaining  Another  Nuisance  of  his  Own,  does  not 
C!ontributb  to  the  injury  caused  by  the  maintenance  of  a  nuisance  by 
the  defendant.  The  doctrine  of  contributory  negligence  does  not  apply 
to  such  a  case. 
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Action  to  recover  damages  for  a  nuisance  caused  by  the 
construction  and  maintenance,  by  the  defendant,  of  a  sewer 
which  emptied  into  a  street  near  the  plaintiff's  dwelling-house. 
Verdict  and  judgment  for  the  plaintiff,  from  which  the  de- 
fendant appealed. 

S.  S.  Carruthers  and  F.  W.  Moore,  for  the  appellant. 
Payne  and  Eichelberger,  for  the  appellee. 

Beck,  J.  1.  The  cause  will  be  disposed  of  by  considering 
the  objections  made  by  defendants  to  the  judgment  in  the 
order  of  their  discussion  by  counsel.  The  petition  alleges 
that  the  nuisance  rendered  plaintiff's  dwelling*"  less  habit- 
able," and  the  smells  emanating  therefrom  detracted  from  the 
enjoyment  thereof,  and  produced  "  intolerable  physical  dis- 
comforts to  plaintiff  and  his  family,  causing  sickness  in  his 
family,"  to  the  great  damage  of  plaintiff,  etc.  The  defendant 
moved  the  district  court  for  an  order  requiring  plaintiff  to 
make  his  petition  more  specific,  so  as  to  show  the  nature  of 
the  sickness  of  plaintiff's  family,  its  duration,  etc.,  and  other 
matters.  The  motion  was  overruled.  The  defendant  answered 
the  petition,  and  thereby  waived  the  error,  if  any  there  was, 
in  overruling  the  motion:  Kline  v.  Kansas  City  etc.  Ky  Co.y 
50  Iowa,  656;  CoaMey  v.  McCarty,  34  Id.  105. 

2.  The  district  court  held  in  the  instructions  that  plaintiflP 
was  not  limited  in  his  recovery  to  the  damages  sustained  by 
reason  of  the  depreciation  of  the  rental  value  of  the  property, 
but  was  entitled  to  recover  for  the  inconvenience  and  discom- 
fort suffered,  and  the  deprivation  of  the  comfortable  enjoy- 
ment of  the  property  by  himself  and  his  family.  We  think 
the  instructions  are  correct.  The  premises  which  the  nuisance 
affects  were  occupied  by  plaintiff  and  his  family  as  his  home- 
stead. Surely  it  w6uld  be  vain  to  endeavor  to  determine 
plaintiff's  damages  by  inquiring  as  to  the  rental  value  of  his 
homestead.  It  was  not  for  rent,  and  may  not  have  been  so 
constructed  or  so  located  as  to  be  sought  for  by  tenants.  Yet 
it  may  have  been  well  adapted  to  the  wants,  convenience,  and 
tastes  of  plaintiff  and  his  family.  To  them  it  was  a  home, 
and  the  deprivation  of  the  comforts  enjoyed  by  plaintiff  and 
his  family  could  not  be  compensated  by  estimating  its  rental 
value  alone:  Wood  on  Nuisances,  sec.  866;  3  Sutherland  on 
Damages,  416;  5  Am.  &  Eng.  Ency.  of  Law,  p.  38,  sec.  9,  2  b. 
Brown  v.  Chicago  etc.  R'y  Co.,  80  Mo.  457;  Pierce  v.  Wagner^ 
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29  Minn.  355;  Emery  v.  Lowell,  109  Mass.  197.  The  law  re- 
quires that  plaintiff  be  compensated  for  the  injury  he  has 
sustained  by  the  nuisance.  This  court  has  held  that  the 
measure  of  damages  for  trespass  to  real  property  is  not  com- 
plete unless  the  owner  be  compensated  for  the  use  and  enjoy- 
ment, if  he  be  deprived  thereof:  Graessle  v.  Carpenter,  70 
Iowa,  166.  While  rental  value  may  be  the  subject  of  inquiry 
in  some  cases  in  order  to  determine  the  damages,  it  is  plain 
that  when  the  enjoyment  of  a  homestead,  as  in  this  case,  was 
<iestroyed  or  diminished,  the  true  rule  for  the  measure  of 
<3  a  mages  requires  the  owner  to  be  compensated  therefor.  In 
Shively  v.  Cedar  Rapids  etc.  R'y  Co.,  74  Id.  169,  7  Am.  St. 
Rep.  471,  and  in  Loughran  v.  City  of  Des  Moines,  72  Iowa, 
382,  instructions  were  approved  which  hold  that  recovery  for 
the  depreciation  of  the  rental  value  of  property  occupied  by 
the  plaintiffs  as  a  homestead,  caused  by  a  nuisance,  may  be 
recovered;  but  it  is  not  held  that  no  other  element,  as  the 
■deprivation  of  the  comfortable  enjoyment  of  the  property, 
-cannot  be  considered  in  determining  the  damages.  No  such 
question  was  made  in  either  case.  In  the  last-named  case  it 
was  held  that  damages  resulting  from  loss  of  time,  and  ex- 
pejises  incurred  by  sickness  caused  by  the  nuisance,  should 
be  allowed. 

3.  The  defendant  proposed  to  prove  that  another  sewer  of 
similar  construction  and  use  did  not,  at  its  outlet,  produce 
offensive  smells:  The  evidence  was  rightly  excluded,  for  the 
reason,  if  no  other,  that  the  evidence  did  not  propose  to  show 
that  the  two  sewers  were  alike  in  the  construction,  and  in 
their  use  were  not  subject  to  different  conditions.  The  sewers 
may  have  been  similar  in  their  use  and  construction,  and  yet 
differ  as  to  consequence  of  their  use.  It  may  be  that  if  they 
were  alike,  or  the  same  in  their  construction  and  use,  the 
effects  of  the  use  of  each  would  have  been  alike. 

4.  After  plaintiff  had  rested  his  case,  and  before  the  argu- 
ment to  the  jury  had  been  commenced,  the  court  permitted 
plaintiflF,  against  defendant's  objection,  to  introduce  evidence 
to  show  the  depreciation  in  the  rental  value  of  the  property, 
caused  by  the  nuisance.  Counsel  for  defendant  admit  that  if 
there  had  been  any  oyersight  in  the  introduction  of  the  evi- 
dence it  would  have  been  rightly  admitted  under  the  statute. 
We  will  presume  that  the  district  court  found  it  to  be  a  case 
of  oversight  or  inadvertence.  The  motion  was  based  upon 
that  ground,  and  in  the  absence  of  proof  to  the  contrary,  we 
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will  hold  that  the  court  ruled  rightly,  and  in  so  ruling  found 
the  existence  of  such  oversight  or  inadvertence. 

5.  The  defendant  asked  certain  instructions  intended  to 
apply  the  doctrine  of  contributory  negligence  to  the  case,  on 
the  ground  that  plaintiff  had  maintained  nuisances  himself, 
which  caused  offensive  smells  upon  his  premises.  The  injury 
complained  of  by  plaintiff  is  a  nuisance  maintained  by  de- 
fendant. Now,  it  is  very  plain  that  plaintiff,  by  maintaining 
another  nuisance,  would  not  contribute  to  the  injury  caused 
by  defendant's  nuisance.  He  would  cause  a  separate  and 
additional  injury,  resulting  from  wholly  different  acts  from 
those  done  by  defendant.  He  would  not  contribute  to  the 
injury  done  by  defendant,  but  would  commit  another  injury. 
It  is  \Qry  plain  that  the  doctrine  of  contributory  negligence 
does  not  apply  to  the  case.  But  if  plaintiff  did  maintain  an- 
other nuisance,  this  should  be  considered  in  determining  the 
extent  of  defendant's  liability.  Upon  this  point  the  district 
court  gave  the  jury  correct  instructions. 

6.  The  verdict  is  sufficiently  supported  by  the  evidence. 
While  there  is  the  usual  conflict,  it  cannot  be  said  that  on  any 
point  there  is  an  absence  of  all  evidence  to  support  the  find- 
ings of  the  jury. 

Afl5rraed. 


Nuisances,  Mkasttrs  of  Damaqes  in  Cases  oi.  —  Where  the  nnisance 
is  not  necessarily  a  permanent  one,  but  may  be  abated  at  any  time  by  de- 
fendant, the  measure  of  damages  is  the  depreciation  of  the  rental  value  of  the 
premises  while  the  nuisance  existed:  Shively  v.  Cedar  Jiapida  etc  R'y  Co.,  74 
Iowa,  169;  7  Am.  St.  Rep.  471,  and  note. 

Appeal  and  Error  —  Presumption  against  Error.  —  Every  presump- 
tion upon  appeal  is  against  error,  and  in  favor  of  the  regularity  of  the  rulings 
and  judgment  of  the  lower  court:  Gordon  v.  Donahue,  79  CaL  601;  Baichel- 
der  y.  Baker,  79  Id.  266;  Chesley  v.  Mississippi  etc.  Boom  Co.,  39  Minn.  83; 
Oroaa  v.  Kelleher,  80  Cal.  519;  Salisbury  v.  Bartleson,  39  Minn.  366;  Buecher 
V.  Casteen,  41  Kan.  142;  Ooyhinech  v.  Ooyhinech,  80  CaL  410;  McCormick  v. 
Holmes,  41  Kan.  265;  McGregor  ▼.  Morrow,  40  Id.  730;  Black  r.  Pratt,  85 
Ala.  504.  But  it  will  not  be  presumed,  in  nipport  of  a  judgment,  that  it 
was  rendered  by  consent;  for  consent  must  9iwnj»  appMur  affimuktiTely: 
Han  Frandaeo  8a».  Union  w.  Myers,  76  Oal.  684. 
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Empire  Mill  Company  v.  Lovell. 

[77  Iowa,  100.] 

Weonofiil  Attachment,  Mkascrk  of  Damages  for. — If  a  debtor's  goods 
are  wrongfully  seized  and  sold  under  an  attachment,  and  the  proceeds  of 
the  sale  are  applied  in  satisfaction  of  a  judgment  obtained  against  him 
by  another  creditor,  the  measure  of  his  damages  for  the  wrongful  at- 
tachment is  not  the  value  of  the  property  at  the  time  of  the  seizure, 
but  the  difference  between  that  value  and  the  amount  realized  from  the 
sale. 

Statements  and  Admissions  of  Agent  are  not  Admissible  against  his 
Principal  unless  they  are  made  at  the  time  of  the  transaction  to  which 
they  relate,  and  such  transaction  is  within  the  scope  of  the  agent's  em- 
ployment. Therefore,  statements  made  by  one  of  a  plaintifiF's  attorney's, 
made  after  an  attachment  was  sued  out,  are  not  admissible  as  against 
such  plaintiff  to  show  malice  in  suing  out  the  writ. 

Admission  of  Irrelevant  Testimony,  Which  could  not  havk  Pboddced 
Possible  Prejudice,  is  not  ground  for  reversal. 

Action  on  a  money  demand,  in  which  the  plaintiff  sued  out 
an  attachment.  The  defendant  pleaded  a  counterclaim  on 
the  attachment  bond  for  the  wrongful  suing  out  of  the  writ 
and  recovered.     The  plaintiff  appealed. 

Pillsbury,  Moats,  and  Moats,  for  the  appellant. 

Cook  and  Filkins,  and  J.  Q.  McOllough,  for  the  appellee. 

Reed,  C.  J.  1.  The  property  seized  on  the  attachment  was 
a  stock  of  merchandise.  On  the  day  following  that  on  which 
the  writ  was  levied,  defendant  confessed  judgment  in  favor  of 
another  creditor.  An  execution  issued  on  that  judgment  was 
levied  on  the  stock,  and  it  was  sold  thereon;  and  at  the  time 
of  the  trial,  the  proceeds  were  held  by  the  sheriff,  to  be  ap- 
plied as  the  court  might  direct.  The  court  instructed  that  if 
the  attachment  was  wrongfully  sued  out,  the  measure  of  de- 
fendant's actual  damages  would  be  the  fair  market  value  of 
the  property  at  the  time  of  the  seizure.  We  are  of  the  opin- 
ion that  the  rule  adopted  by  the  court  on  that  question  is 
erroneous.  The  injustice  which  would  result  from  the  appli- 
cation of  such  a  rule  is  well  illustrated  by  the  present  case. 
By  the  verdict  and  judgment,  defendant  recovers  the  full 
value  of  the  property,  which  is  in  excess  of  the  amount  of  his 
indebtedness  to  plaintiffs,  the  judgment  being  in  hia  favor 
for  the  difference  between  those  amounts.  He  also  has  the 
benefit  of  the  proceeds  of  the  sale,  which  may  now  be  applied 
in  satisfaction  of  the  judgment  in  favor  of  the  other  creditor. 
The  proceeds  amounted  to  about  one  half  the  value  of  the 
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goods  as  shown  by  the  invoice  taken  when  the  seizure  was 
made;  and  the  result,  under  the  rule,  is,  that  while,  by  the 
findings  of  the  jury,  the  issuance  of  the  writ  was  wroiit.ful, 
defendant  has  been  benefited  by  the  seizure  to  the  extent  of 
one  half  the  value  of  the  property  taken;  and  the  same  result 
would  have  followed  if  the  sale  had  been  made  under  the 
attachment,  because  of  the  perishable  character  of  the  goods. 
The  debt  to  plaintiff"  would  have  been  extinguished  by  the 
assessment  against  him  of  the  value  of  the  property  at  the 
time  of  the  seizure,  while  the  proceeds  of  the  sale  would  have 
gone  to  defendant.  It  is  manifest  that,  in  either  case,  his 
recovery  because  of  the  wrong  done  him  by  the  seizure  of  his 
property  would  be  in  excess  of  the  actual  damages  caused  by 
the  act.  But  the  true  measure  of  his  actual  damages  is  such 
sum  as  will  compensate  him  for  the  injury;  and  in  the  pres- 
ent case  that  sum  could  not  exceed  the  difference  between  the 
market  value  of  the  property  at  the  time  of  the  seizure  and 
the  amount  realized  from  the  sale;  and  the  rule  would  be  the 
same  if  the  difference  should  be  less  than  the  amount  of  the 
indebtedness  to  plaintiff,  and  a  portion  or  all  of  the  proceeds 
should  ultimately  go  to  the  satisfaction  of  that  balance;  for 
in  that  case,  defendant  would  have  the  benefit  of  it  in  the 
satisfaction  of  his  indebtedness.  The  seizure  of  property  un- 
der an  attachment  is  not  of  itself  an  absolute  conversion  of 
it.  The  owner  is  deprived  of  possession  by  the  seizure,  and 
if  wrongful,  he  may  maintain  an  action  for  the  trespass;  but 
he  is  not  divested  of  his  title  or  ownership  by  the  seizure 
alone.  There  must  be  a  sale  under  the  proceeding  before  that 
result  is  accomplished.  If  the  seizure  was  wrongful,  he  is 
entitled  to  be  compensated  for  the  injury  caused  thereby. 
Before  sale,  the  injury  consists  simply  in  the  consequences  of 
the  deprivation  of  possession,  including  any  depreciation  in 
the  value  of  the  property.  If  the  proceeds  of  the  sale  will 
inure  either  directly  to  him,  or  indirectly  to  his  benefit,  as 
wlien  applied  to  the  satisfaction  of  an  indebtedness,  the  actual 
damages  cannot  exceed  the  difference  between  the  proceetis 
of  the  sale  and  the  value  of  the  property  at  the  time  of  the 
seizure. 

2.  Plaintiff  ie  a  non-resident  of  the  state,  and  the  proceed- 
ings were  instituted  by  its  attorneys  resident  in  the  slate,  the 
petition  being  sworn  to  by  one  member  of  the  firm  employed 
in  the  case.  There  was  evidence  proper  to  go  to  the  jury  that 
the  attorney  wlio  verified  the  petition,  and  who  did  all  that 
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was  done  in  the  matter,  was  actuated  by  malice  towarrda  de- 
fendant; and  the  court  directed  the  jury  that  the  motive  of 
the  attorney,  if  proven,  would  be  imputed  to  plaintiff.  Against 
plaintiff's  objection,  defendant  was  permitted  to  give  evidence 
of  certain  statements  of  another  member  of  the  firm  (of  attor- 
neys), made  after  the  attachment  was  sued  out,  which  tended 
in  same  degree  to  show  the  motive  of  his  partner  in  suing  it 
out.  The  evidence  should  have  been  excluded.  It  may  be 
conceded  that  the  one  making  the  statements  was  responsible 
for  the  suing  of  the  writ,  because  the  act  was  done  by  his 
firm.  The  declarations,  however,  were  not  of  the  res  gestse, 
and  the  statements  and  admissions  of  an  agent  are  not  ad- 
missible against  the  principal,  except  they  are  made  at  the 
time  of  the  transaction  to  which  they  relate,  and  such  trans- 
action is  within  the  scope  of  the  agent's  employment.  The 
declarations  in  question  related  to  a  past  transaction. 

3.  Defendant,  when  being  examined  as  a  witness  in  his  own 
behalf,  was  inquired  of  as  to  hi?  motive  in  confessing  judg- 
ment in  favor  of  the  other  creditor,  and,  against  plaintiff's  ob- 
jection, was  permitted  to  answer  that  he  desired  to  secure  to 
him  the  debt  he  was  owing.  The  evidence,  perhaps,  was 
irrelevant,  but  we  can  see  no  possible  prejudice  which  could 
have  resulted  from  its  admission.  It  could  have  no  possible 
bearing  on  the  questions  involved  in  the  issue,  which  related 
to  the  truth  of  the  allegations  of  the  petition  for  attachment, 
and  the  jury  could  not  have  been  misled  or  influenced  in  their 
finding  on  these  questions  by  it.  As  we  reach  the  conclusion 
that  the  judgment  must  be  reversed  on  the  grounds  indicated, 
we  will  not  consider  the  question  as  to  the  sufficiency  of  the 
evidence  to  sustain  the  verdict. 

Reversed. 


Measukk  of  Damages  for  Wrongful  Attachment.  —  The  defendant 
in  an  attachment  wrongfully  sued  out  is  entitled  to  recover  such  daiiiagei 
as  result  to  him  from  being  dispossessed  of  his  property  during  the  time  the 
levy  was  in  force;  and  if  there  was  malice  in  issuing  the  process  he  will  be 
entitled  to  recover  also  exemplary  damages:  Rice  v.  Miller,  70  Tex.  613;  8 
Am.  St.  Rep.  630;  note  to  Burton  v.  Kiuqip,  81  Am.  Dec.  ^I'l-AIA;  Moxlcy  v. 
Uatikin,  39  Kan.  653.  In  an  action  for  the  wrongful  attachment  of  a  stock 
of  goods,  which  had  been  sold  under  such  process,  and  the  proceeds  applied 
upon  plaintiff's  debts,  the  sum  thus  applied  should  be  deducted  from  the 
Talue  of  the  property  at  tlie  time  of  the  wrongful  seizure,  and  the  remainder 
with  interest  at  the  legal  rate  will  be  the  actual  damages  which  should  be 
awarded:  Mayi'r  v.  Duke,  72  Tex.  445;  Craicford  v.  Nolan,  72  Iowa,  073. 
Under  the  Iowa  code,  where  there  is  a  recovery  on  an  attacliment  bond  for 
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wrongfully  suing  out  an  attachment,  plaintiff  may  be  allowed  an  attorney'3 
fee,  although  he  only  recovered  nominal  damages:  Lyman  v.  Landerbaugli,  lb 
Id.  481. 

PkIMCIPAL   AMD  AOBNT  —  ADMISSIONS   AND   StaTEMKNTS   OT  AOKNT.  —  The 

general  rule  is,  that  a  principal  is  bound  by  the  representations  of  his  agent 
within  the  scope  of  his  authority;  and  as  to  third  parties  who  are  afifected  by 
an  agent's  acta  and  words,  it  is  the  apparent  scope  of  authority  which  must 
govern,  rather  thawi  the  agent's  actual  instructions:  Oristoold  v.  Oebbie,  126 
Pa.  St.  353;  12  Am.  St.  Rep.  878,  and  note;  so  a  vendor  who  adopts  a  sale 
made  by  his  agent  is  bound  by  any  false  representations  made  by  the  agent 
with  respect  to  the  property  sold:  Biser  v.  Walton,  78  Cal.  490.  But  state- 
ments of  a  railroad  employee  as  to  matters  which  happened  during  a  railroad 
accident  are  not  binding  upon  the  company  or  admissible  even  as  evidence, 
unless  such  statements  were  part  of  the  res  gesice:  Railway  Co.  v.  Sistrunk,  85 
Ala.  .352.  Yet  declarations  of  an  agent,  made  while  lie  is  acting  as  an  agent 
in  the  transaction  of  his  principal's  business,  are  admissible  against  the  prin- 
cipal: Singer  Mfg.  Co.  T.  Bdgart,  84  Ala.  519;  Indiana  etc.  R.  S.  Co.  v.  .4c?- 
avum,  114  Ind.  282. 


Hawley  v.  Page. 

[77  Iowa,  239.] 
•Acnov  TO  Sbt  Asidb  Fraudulent  Conveyancb  is  Basrid  ra  Five 
Years  from  Discovery  of  the  fraud,  and  the  fraud  will  be  presumed 
to  be  discovered  when  such  conveyance  is  filed  for  record,  unless  the 
plaintiff  shows  that  the  knowledge  with  which  he  is  charged  by  the 
recording  of  the  deed  was  not  available  to  him  as  a  basis  for  further  in- 
quiry, which  would  have  led  to  the  discovery  of  the  fraud. 

Action  to  subject  certain  real  estate  to  the  payment  of  a 
judgment.     There  was  a  decree  for  the  defendants,  and  the 

plaintiff  appealed. 

Theodore  Hawley,  for  the  appellant. 

Wright  and  Farrell,  for  the  appellees. 

Granger,  J.  On  the  sixth  day  of  August,  1873,  the  defend- 
ant George  E.  Page,  who  was  and  is  now  the  husband  of  the 
defendant  Phoebe  E.  Page,  owned  the  premises  in  question, 
and  on  that  day  the  plaintiff  obtained  a  judgment  in  the  dis- 
trict court  of  Humboldt  County  against  said  George  E.  Page. 
On  the  tenth  day  of  April,  1874,  George  E.  Page  conveyed  the 
premises  to  his  wife,  by  deed,  and  for  a  consideration  therein 
expressed  of  five  hundred  dollars,  which  deed  was  filed  for 
record  March  28,  1876.  Plaintiff  avers  that  such  conveyance 
to  the  wife  was  in  fraud  of  his  rights  as  a  judgment  creditor, 
And   that  his   judgment  should    be  decreed   a  lien   thereon. 
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This  action  was  commenced  in  July,  1884,  and  the  defendants 
say  the  action  is  barred  by  the  statute  of  limitation.  No  brief 
or  argument  is  on  file  for  appellees.  Upon  the  question  of 
the  plea  of  the  statute  of  limitations,  appellant  concedes  that 
if  the  case  of  Laird  v.  Kilbourne,  70  Iowa,  83,  is  in  point,  it  is 
conclusive  of  this  case,  and  he  says  that  under  the  rule  there 
laid  down  the  defendants  have  established  their  plea.  With 
reference  to  that  case,  it  may  be  well  here  to  remark  that  the 
language  of  the  opinion,  construed  abstractly,  announces  a 
rule  broader  than  the  court  intends.  As  applied  to  the  facts 
of  that  case,  the  rule  is  correct.  Viewed  in  the  light  of  the 
plea  under  consideration,  we  think  the  facts  of  the  two  casc^ 
are  not  essentially  different.  In  that  case  there  was  a  debt 
against  the  husband,  after  which  he  transferred  the  premises 
to  his  wife.  It  may  be  added  that  in  that  case  the  husband, 
at  the  time  of  the  conveyance,  was  insolvent.  The  deed  was 
duly  recorded,  of  which  the  plaintiff"  Laird  was  required  to 
take  notice.  At  the  time  of  the  deed  being  placed  on  record, 
he  knew  that  he  was  a  creditor.  These  are  the  exact  facts  in 
the  case  at  bar.  The  plaintiff",  in  legal  contemplation,  knew 
of  the  recording  of  the  deed  by  which  his  judgment  debtor 
conveyed  his  lands  to  his  wife.  The  record  further  discloses 
that  the  deed  was  not  recorded  for  nearly  two  years  after  its 
execution.  These  facts  are  urged  as  indications  or  badges  of 
fraud,  which  we  may  admit.  They  were  known  to  the  plain- 
tiff", and  we  think  they  constitute  knowledge  or  a  discovery  of 
fraud  within  the  meaning  of  the  law.  The  law  certainly  does 
not  contemplate  such  a  discovery  as  would  give  positive  knowl- 
edge of  a  fraud,  but  such  a  discovery  as  would  lead  a  prudent 
man  to  inquiry  or  action.  To  hold  that  the  discovery  must 
amount  to  absolute  knowledge  of  the  fact  of  fraud  would  bo 
to  render  the  statute  practically  inoperative,  as  such  knowl- 
edge is  rarely  had  before  the  facts  are  established  by  ad- 
judication. We  are  not  required  to  decide  just  how  much 
knowledge  is  necessary  to  constitute  a  discovery  of  the  fraud, 
so  as  to  put  in  operation  the  running  of  the  statute,  and  it  is 
sufficient  to  say  that  the  knowledge  of  plaintiff"  in  this  case, 
in  the  absence  of  a  showing  on  his  part  that  it  was  unavail- 
able as  a  basis  of  further  inquiry  and  proceeding  was  a  dis- 
covery of  the  fraud,  and  that  his  action  is  barred:  See  Geb- 
hard  T.  Sattler,  40  Iowa,  152;  Angell  on  Limitations,  sec 
187. 
The  judgment  of  the  district  court  is  affirmed. 
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In  the  Case  of  Francis  v.  Wallace,  77  Iowa,  373,  it  was  decided  that  fraud 
in  the  conveyance  of  a  minor's  land  by  his  guardian,  under  order  of  court,  is 
presumed  to  be  discovered  when  the  deed  is  filed  for  record;  and  that  the 
Ward  cannot  maintain  an  action  to  set  it  aside  seven  years  after  reaching  his 
majority,  and  when  it  would  otherwise  be  barred  by  the  statute  of  limita- 
tions, on  the  ground  that  he  did  not  sooner  discover  the  fraud.  Compare 
Jncohsv.  Snyder,  76  Iowa,  522;  ante,  p.  235,  and  note.  The  concealment  of 
a  right  of  action  for  relief  against  fraud  which  will  extend  the  period  of 
limitation  for  bringing  the  action  must  be  an  affirmative  concealment,  some-  , 
thing  more  than  mere  silence:  Miller  v.  Poioers,  119  Ind.  80.  In  Kentuc!;y, 
an  action  to  set  aside  a  judgment  upon  the  ground  of  fraud  is  barred  after' 
the  lapse  of  ten  years  from  rendition  thereof,  no  matter  when  the  fraud  was, 
discovered:  Kellar  v.  Stanley,  86  Ky.  240. 


Orr  v.  O'Brien. 

[77  lOWA,  253.] 
Highway  —  Extinguishment   op  Right  to   bt  Non-user  and  Adverse 

PcssKssioN.  — The  entire  non-user  by  the  public,  for  a  period  of  ten  years, 
of  a  highway,  and  the  actual,  open,  notorious,  and  adverse  possession 
thereof  by  a  party  for  the  same  length  of  time,  will  estop  the  public  from 
thereafter  claiming  any  right  therein  against  such  party  or  those  claim- 
ing under  him. 

Action  to  enjoin  the  obstruction  of  a  public  highway.  The 
line  of  the  public  highway  was  established  in  1864,  but  the 
joad  was  never  opened  up  or  worked  by  the  public.  What 
travel  there  had  been  was  over  the  adjacent  open  country,  with- 
out reference  to  the  established  line.  The  defendant  and  her 
immediate  devisor  owned  and  occupied  the  land  on  both  sides  of 
the  line  for  more  than  ten  years  prior  to  the  bringing  of  this  suit, 
and  for  more  than  ten  years  maintained  a  fence  that  inclosed 
that  part  of  the  line.  A  short  time  before  the  commencement 
of  this  suit  the  defendant  extended  her  fence  so  as  to  obstruct 
travel  over  the  ways  by  which  it  had  theretofore  passed.  The 
plaintiff  had  such  interest  in  this  highway  as  to  entitle  him  to 
maintain  this  action.    Other  facts  are  stated  in  the  opinion. 

J.  W.  Jamison^  for  the  appellant. 

Sheean  and  McCarn,  for  the  appellee. 

Given,  C.  J.  1.  "  Mere  non-user  of  an  easement  of  this 
character,  and  acquired  in  this  manner,  will  not  operate  to  de- 
feat the  right.  Especially  is  this  so  when  there  is  no  use  of 
the  premises  adverse  to  the  right  of  the  public  ":  Davies  v. 
Huebner,  45  Iowa,  574.  The  mere  fact  that  the  road  was  not 
opened  or  worked  or  traveled  on  the  established  line  does  not 
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bar  the  public  from  now  asserting  the  right  to  do  so.  In  that 
same  case  it  was  ineieted  that  as  for  more  than  ten  years  be- 
fore the  commencement  of  the  suit  the  owners  of  the  adjacent 
lands  had  been  in  actual,  open,  notorious,  and  adverse  posses- 
sion of  one  half  in  width  of  the  road  in  question,  without  ob- 
jection b}'  the  public,  that  was  an  extinguishment  of  the  right 
of  the  public  as  to  that  part  of  the  road.  This  court  held  that 
"there  are  cases  where  the  non-user  has  continued  for  such  a 
length  of  time,  and  private  rights  of  such  a  character  have 
been  acquired  by  long-continued  adverse  possession,  and  the 
consequent  transfer  of  lands  by  purchase  and  sale,  that  justice 
demands  the  public  should  be  estopped  from  asserting  the 
right  to  open  the  highway.  The  first  requisite  to  establish 
such  an  estoppel  should  be  that  the  adverse  possession  should 
continue  for  more  than  ten  years  by  analogy  of  the  statute  of 
limitations.  Then  it  should  be  shown  that  there  was  a  total 
abandonment  of  the  road  for  at  least  a  period  of  ten  years." 
In  the  case  at  bar  there  was  an  entire  non-user  of  that  por- 
tion of  the  road  in  controversy  from  the  year  1864  to  the 
present,  and  actual,  open,  notorious,  and  adverse  holding  of 
possession  by  the  defendant  and  her  devisor  for  more  than  ten 
years.  Under  these  circumstances,  we  believe  the  public 
should  be  estopped  from  claiming  any  right  in  the  part  of 
the  line  thus  inclosed,  and  that  the  defendant  has  a  right , 
to  extend  her  fences  to  the  hindrance  of  travel  over  the  ad- 
jacent lands. 
Affirmed. 

EXTINGUISHMEMT   OF   HIGHWAY8   AND    OtHER    EaSEMBNTS  THROUGH   NON- 
U3ER    OR    BY    OPERATION    OF    THE    STATUTE    OF    LIMITATIONS.  — The   question 

whether  or  not  the  rij;ht  of  a  municipal  corporatiou  to  lands  deilicated  to  the 
public  use  for  streets,  highways,  parks,  and  public  places  may  be  extin- 
guished by  nou-user  or  by  operation  of  the  statute  of  limitations,  is  one  upon 
which  there  is  a  decided  conflict  of  judicial  opinion.  One  line  of  authorities 
,  holds  that  such  right  cannot  be  extinguished  by  any  adverse  possession,  how- 
ever long  continued,  and  that  no  title  to  such  lands  can  be  acquired  through 
the  operation  of  the  statute  of  limitations;  Hoadley  v.  San  Francisco,  50  Cal. 
265;  San  Francisco  v.  Sullivan,  50  Id.  603;  People  v.  Pope,  53  Id.  437;  Visalia 
T.  Jacobs,  66  Id.  434;  52  Am.  Rep.  303;  Cokn  ▼.  Parcels,  72  Cal.  367;  Mayor 
etc.  of  Jersey  City  v.  Morris  Canal  and  Banking  Co.,  12  N.  J.  Eq.  647;  Tainter 
V.  Mayor  qf  Morristown,  19  Id.  46;  State  v.  Common  Council,  of  Trenton,  36 
N.  J.  L.  198;  Price  v.  Inhabitants  of  Plainfield,  40  Id.  608;  Burhank  v.  Fay, 
65  N.  Y.  57;  Commonwealth  v.  McDonald,  16  Serg.  &  R.  390;  Commonwealth 
V.  Alburger,  1  Whart.  469;  Barter  v.  Commonwealth,  3  Penr.  &,  W.  263;  Kop/ 
y.  Utter,  101  Pa.  St.  27;  Commonwealth  v.  Moorehead,  118  Id.  344;  4  Am.  St. 
Rep.  599;  Simmons  v.  Cornell,  1  R.  I.  519;  Sims  v.  Chattanooga,  2  Lea,  694. 
In  delivering  the  opinion  of  the  court  in  Hoadley  v.  San  Francisco,  50  CaL 
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274,  Rhodes,  J.,  Raid:  "When  lands  have  been  held  adversely  under  such 
eircumstances  and  for  snch  a  period  that  the  title  held  by  a  private  person, 
or  by  a  municipality,  or  by  the  state  as  a  private  proprietor,  would  be  extin- 
guished under  the  operation  of  the  statute  of  limitations,  will  such  adverse 
possession  also  extinguish  a  public  nse  if  the  lands  have  been  dedicated  to 
that  purpose?  Will  it  also  bar  the  rights  which  the  public  gained  by  the 
dedication?  We  are  of  the  opinion  that  the  question  must  be  answered  in 
the  negative.  The  statute  of  limitations  was  not  intended  as  a  bar  to  the 
assertion  by  the  public  of  rights  of  that  character."  And  Gibson,  C.  J.,  de- 
livering the  opinion  of  the  court  in  Barter  v.  Commonwealth,  3  Penr.  &  W. 
253,  said:  '*  The  title  of  the  corporation  to  the  soil  for  uses  that  conduce  to 
the  public  enjoyment  and  convenience  is  paramount  and  exclusive;  and  no 
private  occupancy,  for  whatever  time,  and  whether  adverse  or  by  permission, 
can  vest  a  title  inconsistent  with  it.  The  case  of  Commonwealth  v.  McDon- 
aid,  by  which  this  salutary  principle  has  been  conclusively  established, 
is  founded  in  the  purest  reason,  and  fortified  by  the  strongest  authorities. " 
And  the  following  anthoritiea  hold  that  encroachments  upon  pnblic  streets, 
highways,  and  parks  are  nuisances,  whichj  however  long  continued,  can  never 
ripen  into  a  prescriptive  title  to  the  land  so  encroached  upon:  Visalia  v.  Ja- 
cobs, 66  Cal.  434;  52  Am.  Rep.  303;  Hemhaw  v.  Hunting,  1  Gray,  203;  Crosa 
V.  Mayor  etc.  of  Morristown,  18  N.  J.  Eq.  305;  Tcunter  v.  Mapor  of  Moiiis- 
toum,  19  Id.  46;  State  v.  Common  Council  of  Trenton,  36  N.  J.  L.  198;  Burhank 
V.  Fay,  65  N.  Y.  57;  Si.  Vincent  Orphan  Asylum  v.  City  of  Troy,  76  Id.  108; 
32  Aio.  Rep.  286;  Commonwealth  v.  McDonald,  16  Serg.  &  R.  390;  Rung  v. 
Slioneberyer,  2  Watts,  23;  26  Am.  Dec.  95;  Penny  Pot  Landing  v.  City  of  Phil- 
adelphia, 16  Pa.  St.  79;  County  of  Susquehanna  v.  Deans,  33  Id.  131;  Kitlaning 
Academy  v.  Brown,  41  Id.  269;  City  of  Philadelphia  v.  Philndelphia  etc.  B.  R. 
Co.,  58  Id.  253;  Commonwealth  v.  Moorehead,  118  Id.  344;  4  Am.  St.  Rep.  599; 
Mayor  etc.  of  Memphis  v.  Lenore,  6  Cold.  412;  Taylor  v.  Commonwealth,  29 
Gratt.  780;   Yates  v.  'Town  of  Warrentoji,  84  Va.  337;  10  Am.  St.  Rep.  860. 

Another  line  of  authorities,  however,  liolds  that  adverse  possession  of  a 
public  street,  highway,  or  park,  if  coutinued  for  the  period  required  by  the 
statute  of  limitations  to  give  an  individual  title  to  lands,  will  give  a  good 
title  to  the  occupant  as  against  a  municipal  corporation,  and  that  the  statute 
of  limitations  runs  against  such  corporations  the  same  as  it  does  against  pri- 
vate persons:  City  of  Fort  Smith  v.  McKihbin,  41  Ark.  45;  48  Am.  Rep.  19; 
Inhabitants  of  Litchfield  v.  Wilmot,  2  Root,  288;  City  of  Peoria  y.  Johnston,  56 
111.  45;  Chicago  etc.  R.  R.  Co.  v.  City  of  Joliet,  79  Id.  25;  City  of  Pella  v. 
Scholte,  24  Iowa,  283;  95  Am.  Dec.  729;  Rowans  Exrs  v.  Town  of  Portland, 
8  B.  Mon.  232;  Dudley  v.  Trustees  of  Frankfmt,  12  Id.  610;  Alves's  Ftxrs  and 
Heirs  v.  Town  of  He7iderson,  16  Id.  131;  Webber  v.  Chapman,  42  N.  H.  326; 
80  Am.  Dec.  111.  But  see  State  v.  Franklin  Falls  Co.,  49  N.  H.  256;  Arm- 
strong  v.  Dalton,  4  Dev.  568;  City  of  Cincinnati  v.  Evans,  5  Ohio  St.  594; 
Bowen  v.  Team,  6  Rich.  (S.  C.)  298;  City  of  Galveston  v.  Menard,  23  Tex. 
349;  Knight  v.  Heaton,  22  Vt.  480;  City  of  Wheeling  v.  Campbell,  12  W.  Va. 
36.  Hise,  J.,  delivering  the  opinion  of  the  court  in  Dudley  v.  Trustees  of 
Frankfort,  supra,  said:  "If  a  private  individual  or  citizen  has  been  permitted 
to  remain  in  the  continued,  adverse,  actual  possession  of  public  ground,  or  of 
a  public  street,  or  part  of  a  street,  as  embraced  within  his  inclosures,  or  cov- 
ered by  his  dwelling  or  his  other  buildings,  for  a  period  of  twenty  years  or 
more,  without  interruption,  such  citizen  will  be  vested  thereby  with  the  com- 
plete title  to  the  ground  so  actually  occupied  by  him,  and  a  title  thus  per- 
fected by  time  will  be  just  as  available  against  a  municipal  corporation  as  it 
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would  be  against  an  individual  whose  elder  title  and  right  of  entry  may  be 
barred  by  a  continued  adverse  possession  for  twenty  years  of  his  land;  a  mu- 
■icipal  corporation,  or  any  other  artificial  body  vested  with  corporate  rights 
and  functions,  has  no  more  right  than  a  natural  man  to  claim  the  benefit  and 
advantage  of  the  maxim.  Nullum  tempus  orcun-it  regi." 

Judge  Dillon,  in  his  work  on  municipal  corporations,  after  reviewing  the 
decisions  upon  the  subject  under  discussion,  says:  "Upon  consideration,  it 
will,  perhaps,  appear  that  the  following  view  is  correct:  Municipal  corpora- 
tions, aa  we  have  seen,  have,  in  some  respects,  a  double  character,  —  one 
public,  the  other  (by  way  of  distinction)  private.  As  repects  property  not 
held  for  public  use,  or  upon  public  trusts,  and  as  respects  contracts  and 
rights  of  a  private  nature,  there  is  no  reason  why  such  corporations  should 
not  fall  within  limitation  statutes,  and  be  aflfected  by  them.  For  example, 
in  an  action  on  contract  or  for  a  tort,  a  municipal  corporation  may  plead,  or 
liave  pleaded  against  it,  the  statute  of  limitations.  Bat  such  corporation 
does  not  own  and  cannot  alien  public  streets  or  places,  and  no  laches  on  its 
part,  or  on  that  of  its  officers,  can  defeat  the  right  of  the  public  thereto;  yet 
there  may  grow  np,  in  consequence,  private  rights  of  more  persuasive  force 
Bi  the  particular  case  than  those  of  the  public.  It  will,  perhaps,  be  found  that 
ca^es  will  arise  of  such  a  character  that  justice  requires  that  an  equitable 
estoppel  shall  be  asserted  even  against  the  public.  But  if  so,  such  cases  will 
form  a  law  unto  themselves,  and  do  not  fall  within  the  legal  operation  of  limi- 
tation enactments.  The  author  cannot  assent  to  the  doctrine  that,  as  respects 
public  rights,  municipal  corporations  are  within  ordinary  limitation  statutes. 
It  is  unsafe  to  recognize  such  a  principle.  But  there  is  no  danger  in  recog- 
nizing the  principle  of  an  estoppel  in  pais  as  applicable  to  such  cases,  as  this 
leaves  the  courts  to  decide  the  question,  not  by  the  mere  lapse  of  time,  but 
hy  all  the  circumstances  of  the  case,  to  hold  the  public  estopped  or  not,  as 
rif^ht  and  justice  may  require":  2  Dillon  on  Municipal  Corporations,  3d  ed., 
»ec.  675. 

There  is  one  point  upon  which  all  the  authorities  are  agreed,  that  is,  that 
*s  to  property  which  is  held  by  a  municipal  corporation  as  a  private  pro- 
prietor, and  not  upon  any  public  trusts,  and  as  to  contracts  or  rights  of  a 
private  character,  or  as  to  torts,  municipal  corporations  stand  on  the  same 
looting  with  private  persons,  and  are  subject  to  the  same  limitations  and 
prescriptions  as  private  individuals  or  corporations:  Powers  v.  Council  Bluffn, 
45  Iowa,  652;  Evans  v.  Erie  County,  66  Pa.  St.  222.  But  as  to  lands  the  title 
to  which  is  vested  in  a  municipal  corporation  for  the  use  and  benefit  of  the 
public  generally,  and  as  to  lands  which  it  is  incapable  of  alienating,  it  is  held 
ty  several  authorities  that  no  prescriptive  right  thereto  can  be  acquired, 
because  prescription  presupposes  a  title  fairly  acquired,  but  now  become  in- 
capable of  proof:  Visalia  v.  Jacobs,  65  Cal.  434;  52  Am.  Rep.  303;  Cily  of 
Alton  V.  Illinois  T.  Co.,  12  111.  38;  52  Am.  Dec.  479;  Logan  Co.  v.  Lincoln,  81 
m.  166;  CheeJc  v.  City  of  Aurora,  92  Ind.  107;  Mayor  v.  Ma(jnon,  4  Mart. 
2;  Mayor  etc  q/"  Thibodeau  v.  Maggioli,  4  La.  Ann.  73;  Ingram  v.  Police  Jui-y 
•f  Parish  qfSt  Tammany,  20  Id.  226;  Sims  v.  Chattanooga,  1  Lea,  694.  In 
Visalia  v.  Jacobs,  supra,  the  court  said:  "After  a  street  has  been  legally 
laid  out  and  dedicated,  the  municipal  government  retains,  or  acquires,  a 
light  of  entry  as  agent  of  the  public,  clothed  with  the  trust  and  duty  of  pro- 
tecting  and  regulating  the  public  use.  The  right  of  possession  is  held  by 
the  corporation  for  the  benefit  of  the  public,  and  this  right  cannot  be  con- 
veyed to  any  private  person.  The  lands  so  held  are  as  effectually  with* 
drawn  from  oommerce  while  the  street  continues  as  are  those  spoken  of  ia 
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HoadUy  v.  San  Frandico.  As  the  municipality  cannot  convey  the  title,  or 
relieve  itself  of  the  trust,  private  persons  are  virtually  precluded  from  ac- 
quiring it. " 

Other  authorities,  however,  hold  that  the  common-law  maxim.  Nullum 
te:iijnis  occurrit  rerji,  is  restricted  to  sovereignty,  and  does  not  apply  to  mu- 
nicipal corporations  under  any  circumstances:  City  of  Pella  v.  SchoUe,  24 
]owa,  283;  95  Am.  Dec.  729;  Dudley  v.  Trustees  of  Frankfort,  12  B.  Mon. 
(510;  Clements  v.  Anderson,  46  Miss.  681;  County  of  St.  Charles  v.  Powell,  22 
Mo.  525;  66  Am.  D^c.  637;  School  Directors  of  St.  Charles  Township  v. 
Goenjes,  50  Mo.  194;  Lessee  of  City  of  Cincinnati  v.  First  Presbyterian  Church, 
8  Ohio,  29S;  32  Am.  Dec.  718.  Dillon,  C.  J.,  in  delivering  the  opinion  of 
the  court  in  City  of  Pella  v.  Scholte,  supra,  said:  "It  is  well  understood  that 
statutes  of  limitations  do  not  constructively  apply  to  the  state  or  sovereignty; 
but  the  principle  has  not,  so  far  as  we  know,  been  extended  to  municipal  or 
public  corporations."  But  from  the  extract  quoted  above  from  the  learned 
judge's  work  on  municipal  corporations,  it  will  be  seen  that  he  subsequently 
modified  his  views  on  the  subject.  The  learned  judge  who  delivered  the 
opinion  of  the  court  in  City  of  WhecUnr/  v.  Campbell,  referring  to  this  change 
of  opinion  on  the  part  of  Judge  Dillon,  said:  "We  think  he  was  right  in  his 
opinion,  and  wrong  in  his  text-book.  The  judge  in  this  case  is  better  than 
the  author."  The  middle  ground  suggested  by  Judge  Dillon  in  the  section 
above  referred  to,  that  although  municipal  corporations,  as  respects  public 
rights,  may  not  come  within  the  legal  operation  of  limitation  enactments, 
yet  cases  may  arise  in  which  justice  will  require  the  assertion  of  an  equi- 
table estoppel  even  against  the  public,  has  been  approved  in  a  number  of 
cases  decided  since  the  publication  of  his  work:  Chica/jo  etc.  R.  R.  Co.  v.  Jo- 
liet,  79  111.  25;  Logan  Co.  v.  Lincoln,  81  Id.  156;  Leroy  v.  Springfeld,  81  Id. 
114;  Chicago  etc.  R.  R.  Co.  v.  Elgin,  91  Id.  251;  Quincy  v.  Chicago  etc.  R.  R. 
Co.,  92  Id.  21;  Brooks  v.  Riding,  46  Ind.  15;  Hamilton  v.  State,  106  Id.  361; 
Davis  v.  Huehner,  45  Iowa,  574;  Simplot  v.  Dubuque,  49  Id.  630;  Sims  v. 
Chattanooga,  2  Lea,  694.  In  the  case  of  Hamilton  v.  Slate,  supra,  Mitchell, 
J.,  delivering  the  opinion  of  the  court,  said:  "  While  it  is  true  that  the  stat- 
ute of  limitations  operating  alone  may  not  bar  the  right  of  the  public  to 
insist  upon  the  use  of  a  highway,  yet,  if  such  appearances  are  created  by 
non-user,  as  that  acts  are  done  by  an  adjoining  proprietor  which  indicate 
that  he  is  in  good  faith  claiming  as  his  own  that  which  is  in  fact  a  part  of  the 
highway,  and  is  expending  money  on  the  faith  of  his  claim,  by  adjusting  his 
property  to  the  highway  as  he  supposes  or  claims  it  to  be,  the  public  will  be 
estopped. " 

Non-user  of  Street  or  Highway,  Effect  of.  —  Of  course  in  those  states 
where  it  ia  held  that  no  length  of  adverse  possession  bars  the  public  right  to 
streets  and  highways,  no  mere  non-user  can  give  any  title  as  against  a  muni- 
cipal corporation,  but  even  in  states  whose  courts  hold  that  the  maxim,  Nul- 
luin  tempus  occurrit  regi,  does  not  apply  to  such  corporations,  it  is  held  that 
mere  non-user  of  the  whole  or  a  part  of  a  highway  does  not  prevent  the  pub- 
lic from  asserting  and  maintaining  its  right  thereto,  not  at  least  until  the 
time  arrives  when  the  street  or  highway,  or  any  part  of  it,  is  required  for 
public  use,  and  the  public  authorities  may  be  properly  called  upon  to  open 
it  for  public  use:  Town  c^f  Derby  v.  Ailing,  40  Conn.  410;  "J'own  of  Lew'iston  v. 
Proctor,  27  111.  414;  Chicago  etc.  R.  R.  Co.  v.  City  of  Joliet,  79  Id.  25;  Cheek 
V.  City  of  Aurora,  92  Ind.  107;  Bartlett  v.  Bangor,  67  Me.  460;  Heiishiw  v. 
Hunting,  1  Gray,  203;  Barnes  v.  Lloyd,  112  Mass.  224;  Reillyv.  City  of  Racine, 
61  Wis.  526;  State  v.  Leaver,  62   Id.  387.     Endicott,  J.,   in  delivering  th» 
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opinion  of  the  court  in  Barnes  v.  Lloyd,  112  Mass.  231,  said:  "A  rij^ljt  of 
way  established  by  grant  is  not  lost  by  mere  non-user.  Unless  tlie  non-user 
is  a  consequence  of  something  which  prevents  the  user,  and  is  utterly  incon- 
sistent with  its  enjoyment,  it  continues  to  exist,  although  more  thau  twenty 
years  have  elapsed."  In  Miciiigan,  however,  it  is  held  that  a  highway  or 
any  portion  of  it  may  be  lost  by  non-user  alone:  Oreyot-y  v.  Knijht,  50  Mich. 
61;  Ly!e  v.  Lesia,  64  Id.  16;  Coleman  v.  Flin'.  etc.  K.  R.  Co.,  64  Id.  160;  see 
also  Comminsioners  v.  Taylor,  2  Bay,  28'2;  1  Am.  Dec.  647;  and  in  Beardnlee 
V.  French,  7  Conn.  125,  18  Am.  Dec.  86,  it  was  held  that  non-user  of  a  high- 
way for  many  years  in  prima  facie  evidence  of  a  release  of  the  right  to  tha 
person  over  whose  laud  it  once  ran.  In  Ohio,  it  is  held  that  non-u.ser  must 
have  continued  twenty-one  years,  to  give  the  adverse  possessor  title:  Lane  v. 
Kennedy,  13  Ohio  St.  42;  Kelly  Nail  and  Iron  Co.  v.  Laiorence  Furnace  Co., 
46  Id.  644.  In  the  former  of  these  cases,  where  an  adjoining  owner  inclosed 
with  a  fence  a  part  of  the  highway  not  then  needed  for  tlxe  use  of  the  public, 
it  was  held  that  his  encroachment  was  not  necessarily  adverse  to  the  public, 
nor  inconsistent  with  its  easement,  and  did  not  constitute  a  bar  to  its  recla- 
mation by  the  supervisor  when  required  by  the  public  travel.  Peck,  J.,  in 
delivering  the  opinion  of  the  court  in  that  case,  said:  "  There  wa.s  nothing 
in  the  character  of  the  improvement  which  indicated  an  intention  to  perma- 
nently appropriate  the  land.  It  was  a  mere  fence;  and,  as  the  bill  of  excep- 
tions informs  us,  a  wo^m-fence,  and  crooked  at  that.  He  carefully  avoided  in- 
closing any  part  of  the  road  actually  used  by  the  public.  He  infringed  no 
right  which  was  then  enjoyed  or  apparently  desired.  Nothing  was  done  to 
excite  the  apprehension  of  the  public,  or  to  call  for  its  protest.  We  hear  of 
no  declarations,  and  all  his  acts  were  consistent  with  a  temporai-y  occupancy, 
by  the  permission  or  the  mere  sufferance  of  the  public,  till  the  land  should  be 
required  for  its  use."  In  State  v.  Wertzel,  62  Wis.  18-1,  it  was  held  that  the 
failure  of  the  supervisors  to  compel  the  removal  of  a  fence  which  encroached 
on  a  highway  for  five  years  was  not  such  an  abandonment  of  the  highway  as 
relieved  the  adjoining  owner  from  the  obligation  to  remove  the  fence,  la 
Watkins  v.  Lynch,  71  Cal.  21,  it  was  held  that  sowing  grain  and  pasturing 
cattle  on  the  sides  of  a  public  road-bed  are  not  sufficient  to  show  either  an 
abandonment  of  the  use  of  the  road  by  the  public,  or  its  adverse  possession 
by  the  person  doing  such  acts. 

Easement.  —  In  the  note  to  Cooper  v.  Smith,  1 1  Am.  Dec.  663,  it  is  show* 
that  an  easement  cannot  be  acquired  by  the  operation  of  tlip  statute  of  limi- 
tations, and  it  would  seem  that  the  same  rule  ouglit  to  apply  as  to  the  ex- 
tinguishment of  an  easement.  In  Eddy  v.  Chace,  140  Mass.  471,  it  was  held 
that  mere  non-user  of  a  mill  privilege  for  more  than  twenty  years  would  not 
extinguish  it.  Morton,  C.  J.,  who  delivered  the  opinion  of  the  court,  saidt 
"The  owner  of  an  easement  may  abandon  it,  but  mere  non-user  does  not 
•how  an  abandonment;  to  produce  this  effect,  the  non-user  must  originate  ia 
or  be  accompanied  by  some  decided  and  unequivocal  acts  of  the  owner,  incon- 
sistent with  the  continued  existence  of  the  easement,  and  showing  an  inten* 
tion  on  his  part  to  abandonment."  In  State  v.  Franklin  Falls  Co.,  49  N.  H. 
240,  it  was  held  that  no  right  will  be  acquired  against  the  state  by  the  ob- 
struction of  a  public  highway,  though  continued  for  more  than  twenty  years 
under  a  claim  of  right,  if  such  obstruction  in  fact  originated  without  right. 
But  in  Willey  v.  Norfolk  S.  B.  S.  Co.,  96  N.  C.  408,  it  was  held  that  disus* 
for  twenty  years  will  raise  a  presumption  of  a  surrender  or  extinction  of  Uk 
•asemeat. 
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Cole  v.  Geekn. 

[77  Iowa,  307.] 
CHATTEL   MORTOAGB  VaLID  AS  TO  SheHIKF  HAVING  ACTUAL  NOTICB,  THOUGH 

Defectivb  in  Description  of  Property. — Though  a  chattel  mortgage 
may  be  ao  defective  in  its  descriptiou  of  the  property  mortgaged  as  not 
to  constitute  sufficient  notice  to  a  purchaser,  it  will  be  valid  as  to  a 
sheriff  who  has  actual  notice  of  the  mortgage  before  levying  upon  th& 
property. 

Action  to  recover  from  the  sheriff  certain  property  taken  by 
him  under  an  attachment.     The  opinion  states  the  case. 

F.  R.  Bailey,  for  the  appellant. 

Alfred  Morton  and  0.  M.  Barrett,  for  the  appellee. 

Given,  C.  J.  1.  The  plaintiff,  F.  G.  Cole,  brings  this  action 
to  recover  the  possession  of  certain  chattel  property  from  the 
defendant,  W.  C.  Green,  sheriflF,  who  took  the  same  under  an 
attachment  afl  the  property  of  George  Wall.  The  plaintiff 
claims  the  property  by  virtue  of  a  chattel  mortgage  from  Wall 
to  him.  The  parties  waived  a  jury,  and  the  case  was  submit- 
ted to  the  court,  and  judgment  entered  against  the  defendant, 
and  defendant  appeals,  assigning  as  errors,  —  1.  That  the  court 
erred  in  rendering  judgment  against  the  defendant,  for  the 
reason  that  there  was  no  notice  to  defendant  of  the  existence 
of  said  mortgage  upon  the  stock  of  goods,  either  actual  or  con- 
structive, prior  to  the  levy  of  the  attachment;  2.  That  the 
court  erred  in  rendering  judgment  against  the  defendant,  for 
the  reason  that  the  evidence  shows  that  the  mortgage  given 
by  Wall  to  Cole  was  fraudulent,  and  given  for  the  purpose  of 
aiding  Wall  to  defraud  his  creditors,  and  was  without  consider- 
ation; 3.  That  said  mortgage  did  not  impart  notice  of  record, 
for  the  reason  that  the  same  was  void  for  want  of  proper 
description  and  location.  The  mortgage  is  upon  "all  my  res- 
taurant stock,  consisting  of  candies,"  etc.,  describing  the  prop- 
erty particularly,  "now  in  use  in  said  restaurant,  which  is 
located  on  lot  No.  15,  in  block  13."  There  is  no  other 
location  given.  The  judgment  shows  that  the  court  found 
that  the  defendant  sheriff,  through  his  deputy,  who  levied  the 
attachment,  had  actual  notice  of  the  existence  of  the  mort- 
gage prior  to  the  making  of  the  levy,  and  this  the  court  might 
^very  properly  have  found  from  the  testimony,  though  there  i& 
conflict  with  regard  to  it.  "The  mortgage,  which  is  so  indefi- 
nite as  to  the  description  of  property  that  the  record  thereof 
would  not  constitute   sufficient  notice  to  a  purchaser,  may 
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nevertheless  be  valid  between  the  parties  who  are  aware  of  the 
facts":  Clapp  v.  Trowbridge,  74  Iowa,  550.  It  follows  that  the 
defendant  having  actual  notice  of  this  mortgage  before  making 
the  levy,  the  mortgage  is  valid  as  to  him,  notwithstanding  its 
defective  description  of  the  property.  This  being  the  case,  it 
is  immaterial  as  to  these  parties  whether  the  mortgage  had 
been  recorded  or  not.  The  court  found  that  the  mortgage  was 
not  fraudulent.  This  finding  is  not  without  support  in  the 
testimony,  and  under  the  well-settled  rule  we  cannot  inter- 
fere with  it.     The  judgment  of  the  district  court  is  affirmed. 

Notice.  — Thb  Record  of  a  Tax  Deed  void  upon  its  face  does  not  im- 
part notice  to  anybody:  Oijkshy  v.  Holbster,  76  Cal.  136;  9  Am.  St.  Rep.  177, 
and  note;  but  actual  notice  accomplishes  the  effect  of  registration,  and  dis- 
penses with  it:  Hoge  v.  Hubt,  94  Mo.  489.  Compare  Hibhard  v.  Zcnor,  75 
Iowa,  471;  9  Am.  St.  Rep.  497,  and  note;  Sandford  v.  Weeks,  38  Kan.  319; 
6  Am.  St.  Rep.  748;  McPherson  v.  Rollins,  107  N.  Y.  316;  1  Am.  St.  Rep. 
826,  and  note.  Actual  notice  to  an  officer  that  chattels  upon  which  he  is 
about  to  levy  an  attachment  are  mortgaged  is  sufficient  to  put  him  upon 
inquiry,  even  though  he  does  not  know  to  whom  the  mortgage  was  given: 
Coleman  v.  Reel,  75  Iowa,  304;  9  Am,  St.  Rep.  484. 

Registration  as  Noticb.  —  A  purchaser  of  realty  takes  with  construc- 
tive notice  of  recorded  deeds,  and  of  lis  pendens,  where  a  notice  of  the  same 
is  recorded,  regardless  of  any  actual  notice,  or  of  the  question  whether  or 
not  the  instrument  imparting  notice  appeared  in  the  abstract  of  title  given 
to  him  upon  payment  of  purchase-money  and  delivery  of  the  deed:  Pearaom 
w.  Creed,  78  CaL  145. 


West  v.  Ward. 

[77  Iowa.  823.J 
Proximate  Causb  or  In jurt.  —  Where  a  person  wrongfully  and  negli- 
gently opens,  and  leaves  open,  the  fence  of  an  inclosure  surrounded  by  • 
country  largely  fenced  with  barbed  wire,  which  is  especially  dangerous 
to  valuable  horses  running  at  large,  and  a  highly  bred  mare  escapes  from 
such  inclosure  through  the  opening  in  the  fence,  and  is  injured  by  be- 
coming entangled  in  a  barbed-wire  fence,  the  wrongful  and  negligent  act 
of  such  person  in  opening  and  leaving  open  the  fence  is  the  proximate 
cause  of  the  injury. 

Action  lo  recover  damages  for  injuries  to  a  valuable,  highlj 
bred  mare.     The  opinion  states  the  facts. 

Edmond  Nichols  and  R.  S.  Barr,  for  the  appellant. 

White  and  Clarke,  for  the  appellee. 

Beck,  J.    1.  The  petition  alleges,  substantially,  that  plaintiff 
was  the  lessee  of  certain  pasture-land,  wherein  he  kept  certain 
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valuable  horses,  among  others  a  highly  bred  and  well-trained 
young  trotting  mare  of  great  value;  that  defendant  unlawfully 
went  upon  the  premises,  wrongfully  and  negligently  opened 
the  fence  inclosing  it,  and  left  it  open,  which  permitted  tha 
young  mare  to  escape  from  the  pasture;  tliat  the  country  sur- 
rounding the  pasture  was  largely  fenced  with  barbed  wire,, 
which  is  dangerous  to  stock  running  at  large,  and  that  the 
mare,  in  attempting  to  return  to  the  locality  from  which  sha 
had  been  brought,  became  entangled  in  a  barbed-wire  fence, 
and  was  severely  cut  and  wounded,  so  that  her  value  was 
almost  destroyed.  The  evidence  tei^.us  to  support  the  alle- 
gations of  the  petition,  showing  that  the  country  about  the 
pasture  was  largely  fenced  with  barbed  wire,  which  is  danger- 
ous to  stock,  especially  those  running  at  large.  The  defend- 
ant moved  the  court  for  a  verdict  in  his  behalf  on  the  following 
grounds:  "1.  The  evidence  introduced  by  the  plaintiff  fails  to 
show  that  the  wrong  of  the  defendant  of  which  the  plaintiff 
claims  is  the  proximate  cause  of  the  injury  for  which  he  sues; 
2,  The  evidence  of  the  plaintiff  shows  affirmatively  that  the 
wrong  of  the  defendant  of  which  the  plaintiff  pleads  is  not 
the  proximate  cause  of  the  injury  for  which  plaintiff  sues,  but 
that  it  is  the  result  of  an  independent  cause;  3.  No  evidence 
has  been  introduced  tending  to  show  that  the  injury  of  which 
the  plaintiff  claims  is  the  usual  and  ordinary,  natural  and 
probable  and  approximate,  result  of  the  alleged  wrongful  con- 
duct of  the  defendant."  This  motion  was  sustained,  and  a 
verdict  accordingly  returned,  upon  which  a  judgment  waa 
rendered  for  defendant. 

2.  We  need  not  determine  whether  the  question  of  the  sufTi- 
ciency  of  the  evidence  to  show  that  the  act  of  defendant  in 
opening  the  fence  was  the  proximate  cause  of  the  injury,  and 
the  usual,  ordinary,  natural,  and  probable  result  of  the  de- 
fendant's act,  was  exclusively  for  the  court  or  for  the  jury. 
Upon  this  question,  see  Dubuque  Wood  etc.  Ass'n  v.  City  and 
County  of  Dubuque,  30  Iowa,  176;  Knnpp  v.  (Sioux  etc.  R'y  Co., 
71  Id.  41;  Handelun  v.  Burlington  etc.  Ry  Co.,  72  Id.  709; 
Bosch  v.  B.  A:  M.  Ry  Co.,  44  Id.  402;  24  Am.  Rep.  764;  Schef- 
fer  V.  Washington  etc.  R'y  Co.,  105  U.  S.  249.  If  the  record 
before  us  shows  that  defendant's  act  was  the  proximate  cause 
of  the  injury,  and  should  have  been  so  found,  the  direction 
of  the  court  requiring  a  verdict  for  defendant  is  erroneous. 
We  are  therefore  to  inquire  whether  the  evidence  shows  that 
the  injury  to  the  mare  was  the  usual,  ordinary,  natural,  and 
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probable  result  of  defendant's  act  in  opening  the  fence  of  the 
pasture. 

3.  The  plaintiff's  mare  was  kept  in  the  inclosure  of  the  pas- 
ture, not  only  that  she  might  graze,  but  also  that  she  might  be 
protected  from  the  dangers  to  such  property  resulting  from 
hv3r  running  at  large.  These  dangers  are  many  and  obvious. 
Among  them  is  the  danger  from  barbed-wire  fences,  which, 
the  evidence  tends  to  show,  especially  exists  as  to  horses  of 
her  kind  running  at  large.  If  she  had  been  kept  in  the  in- 
closure of  the  pasture,  these  dangers  as  to  her  would  not  have 
existed.  When,  through  the  defendant's  act,  she  was  per- 
mitted to  run  at  large,  the  dangers  commenced,  and  ended  in 
the  injury.  The  animal  was  exposed  to  the  danger  of  barbed- 
wire  fences  as  soon  as  she  commenced  running  at  large.  It  is 
plain  that  defendant's  act  exposed  the  mare  to  the  danger; 
And  it  is  equally  plain  that  the  injury  resulted  from  the  act. 
It  is  also  plain  that  this  injury  was  the  proximate  result  of 
defendant's  acts,  for  it  immediately  followed  that  act  as  a 
frequence.  It  was  the  usual,  ordinary,  natural,  and  probable 
result;  for  the  evidence  tends  to  show  that  it  was  dangerous  to 
permit  horses  of  this  kind  to  run  at  large.  The  word  "  dan- 
gerous "  means  "attended  with  danger,  perilous,  full  of  risk," 
etc.  Where  there  is  danger,  peril,  risk  of  a  particular  injury, 
which  actually  occurs,  we  must  surely  say  that  it  is  the  usual, 
ordinary,  natural,  and  probable  result  of  the  act  exposing  the 
person  or  thing  injured  to  the  danger  and  peril.  In  the  case 
before  us  the  mare  was  not  exposed  to  danger  of  injury  before 
ehe  was  permitted  to  run  at  large.  Defendant's  acts  exposed 
her  to  danger  of  the  injury.  The  injury  followed  without  any 
intervening  act  adding  to  the  danger  or  aiding  to  bring  the 
animal  within  the  exposure  thereto.  Surely  defendant's  act 
in  breaking  the  fence,  and  thus  permitting  the  mare  to  run  at 
large,  was  the  direct  and  proximate  cause  of  the  injury.  We 
reach  the  conclusion  that  the  district  court  erred  in  directing 
the  jury  to  return  a  verdict  for  defendant.  The  judgment  is 
therefore  reversed. 


Proximatb  Cavbi  of  Injx7bib8  —  Instanoks  or:  8«6  extended  note  to 
White  y.  ConJy,  62  Am.  Rep.  157-166;  extended  note  to  Campbell  v.  City  of 
Stillwater,  50  Am.  Rep.  569-574;  Smtihurtt  r.  Propriftors  etc  CorigiegcUional 
Church,  148  Mass.  261;  12  Am.  St  Rep.  550;  Dickson  v.  HolUster,  12.3  Pa.  St. 
421;  10  Am.  St.  Rep.  633,  and  note.  When  two  causes  co-operate  to  produce 
an  injury,  the  proximate  cause  is  the  originating  and  eflBcient  cause,  which 
sets  the  other  caase  in  motion:  Lapleine  v.  Morgan's  etc  R.  R.  Je  8.  8.  Co.,  40 
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Xa.  Ana.  061;  that  If,  the  eanse,  with  oat  which  the  !n]nry  wovM  not  ha,T« 
occarred:  Taylor  t.  Baldv/in,  78  CaL  617.  In  an  action  against  a  railroad 
eontractor  for  dami^es  resulting  from  fire  caused  by  his  negligence,  the 
proximate  cause  alona  must  be  considered,  and  by  proxiniata  cause  is  meant 
that  the  damages  complained  of  must  have  been  the  direct  and  natural  conse- 
quence of  the  contractor's  negligence,  without  any  intervening  force  operating 
to  occasion  the  injury:  Ryan  v.  Cfross,  68  Md.  377.  But  where  a  complaint 
alleged  that  "  defendant,  a  railway  company,  had  nnneceasarily  constructed 
its  tracks,  and  had  for  more  than  ten  years  operated  its  line  of  road,  along  a 
certain  street,  never  having  restored  the  highway  to  its  normal  and  former 
condition;  that  the  tracks  rendered  the  street  unsafe  by  reason  of  its  nar- 
rowed condition,  and  at  a  certain  point  so  narrowed  such  street  as  to  make  it 
wide  enough  for  only  one  team;  that  by  reason  of  this  state  of  affairs,  plaintiflf, 
while  walking  along  such  street  at  such  point,  was  run  over  and  injured  by  a 
team,  driven  by  a  careful  driver,  but  frightened  by  a  noisy  approaching 
freight  train;  that  plaintiff  was  walking  out  in  the  street,  because  the  side- 
walk was  impassable  by  reason  of  deep  snow-drifts," — such  complaint  did  not 
atate  a  cause  of  action,  because  the  failure  of  the  railway  company  to  restore 
the  street  to  its  former  condition  was  not  the  proximate  cause  of  the  injury 
complained  of:  McCandlesa  v.  Chicago  etc.  B'y  Co.,  71  Wis.  41.  In  actions  for 
damages  resulting  from  injuries  occasioned  by  ihe  acts  and  negligence  of  otliers, 
it  is  not  necessary  to  allege  in  terms  that  the  injury  complained  of  was  the 
proxiinat*  reaalt  of  the  uegligeace:  Miaaouri  P.  R'y  Co.  v.  Lee,  70  Tex.  496. 


Williams  v.  Wescott. 

[77  lOWA,  882.] 
IftOTIO.V    TO    SiBF   ASIDK   0rDER3   AND    DECRBB    MaDS    THROUGH   FaILURR   OV 

Counsel  to  Appsar  and  Make  Resistance,  Denied  when.  —  Where 
the  attorneys  for  a  party,  against  whom  orders  aud  decree  were  entered 
owing  to  the  failure  of  such  attorneys  to  appear  and  resist  the  making 
thereof,  resided  several  hundred  miles  from  the  place  where  the  court 
in  which  the  cause  was  pending  was  held,  and,  prior  to  the  making  of 
such  orders  aud  decree,  wrote  a  letter  to  the  clerk  asking  to  be  advised 
of  papers  hied,  and  to  have  copies  sent,  "if  not  too  much  trouble," 
which  letter,  though  written  nearly  three  weeks  before  the  term  com- 
menced, was  never  answered,  and  the  attorneys  took  no  further  steps  to 
inform  them-selves  of  the  condition  of  the  case  until  after  the  decree  was 
rendered,  their  failure  to  be  present  aud  make  resistance  will  be  deemed 
inexcusable,  and  the  motion  to  set  aside  the  orders  aud  decree  will  be 
denied. 

Showino  of  Merits,  Insufficient  whex.  — An  aflSdavit  made  in  support 
of  a  motion  to  set  aside  a  default  judt^ment,  by  one  of  the  attorneys  of 
the  party  against  whom  the  judgment  was  rendered,  which  does  not  add 
materially  to  the  showing  of  merits  made  by  the  pleadings,  is  insulh- 
uieut. 

pARTirios  Procekdinos  Valid  as  to  Parties  in  Court.  —  Proceedings 
in  partition  are  not  void  or  voi(lat)le  as  to  parties  who  are  actually  or 
constructively  in  court,  even  though  the  court  does  not  acquire  jnristlic- 
tiou  of  all  the  parties  iuterested  in  the  real  estate.  If  the  persons  not 
made  parties  are  satislie.l,  those  who  were  cannot  be  heard  to  complain. 
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Sbryiob  bt  PuBLiOATTOir  iif  Partitiom  Casks  is  Expressly  authorized  by 
the  Iowa  code,  and  is  sufficient  aa  to  non-resident  minora;  and  if  a  guar* 
dian  ad  litem  it  appointed  and  answers  for  them,  the  judgment  will  con* 
elude  them. 

Party  to  Pabtitioii  Estopfsd  by  Acquiksceno  and  Aoceptahob  ov 
Share.  —  If  parties  to  a  suit  in  partition  acquiesce  in  the  proceedings, 
and  receire  and  retain  their  shares  of  the  proceeds,  they  will  be  estopped 
from  afterwards  questioning  the  validity  of  the  proceedings,  as  will  one 
who  takes  a  conveyance  from  them  with  knowledge  of  the  facta. 

Dower  Extinouishsd  by  Partition  Salb  against  Husband.  —  A  sale  of 
land  in  partition  proceedings  is  a  judicial  sale,  and  such  a  sale  of  a  hus- 
band's interest  in  land  in  a  proceeding  to  which  he  is  a  party  extin- 
guishes the  wife's  right  of  dower  therein,  although  she  was  not  made  a 
party  to  the  proceeding. 

Action  in  equity  to  eet  aside  a  decree  and  certain  orders. 
The  opinion  states  the  case. 

Parsons  and  Perry,  for  the  appellants. . 

Craig  L.  Wright,  for  the  appellees. 

Robinson,  J.  The  petition  states  that  on  the  fifteenth  day 
of  July,  1882,  Jesse  L,  Williams,  a  resident  of  the  state  of 
Indiana,  was  the  owner  of  an  undivided  one  half  of  the  east 
half  of  the  northeast  quarter  of  section  20,  township  89,  range 
47,  in  Woodbury  County;  that  defendant  George  E,  Wescott 
was  tlieii  the  owner  of  an  undivided  one  fourth  of  said  tract, 
and  that  an  undivided  one  fourth  thereof  was  owned  by  forty- 
three  persons  as  tenants  in  common,  and  as  heirs  of  Israel  G. 
Lash,  deceased,  all  of  whom  were  non-residents  of  the  stati'  of 
Iowa;  that  of  said  heirs  sixteen  were  minors;  that  on  said 
date  defendant  Wes(;ott  commenced  an  action  in  the  circuit 
court  of  Woodbury  County  tor  the  partition  of  said  real  estate, 
making  all  of  said  persons,  excepting  Lucie  D.  Douthit,  par- 
Uiies  defendant,  and  also  making  one  John  P.  Allison,  as 
guardian  of  said  minors,  a  defendant;  that  said  Allison  ac- 
knowledged service  of  the  original  notice,  but  that  as  to  all 
the  other  defendants  it  was  served  by  pulilication  only;  that 
Allison  was  not  in  fact  the  guardian  of  said  minors,  nor  was 
he  authorized  to  represent  them;  that  said  court  found  that 
due  service  of  the  original  notice  had  been  made;  that  it  ap- 
pointed a  guardian  ad  litem  for  twelve  of  the  minors,  who  filed 
answer  as  such  guardian;  that  it  found  said  Wescott  was  the 
owner  of  an  undivided  one  fourth  of  said  premises,  the  said 
Jesse  L.  Williams  the  owner  of  an  undivided  one  half,  and  the 
remaining  defendants,  or  heirs  of  Lash,  the  owners  of  an  un- 
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divided  one  foarth  thereof,  and  appointed  referees  to  make 
partition  of  the  same. 

The  petition  farther  alleges  that  the  premises  in  question 
were  sold  by  the  referees;  that  the  sale  was  confirmed  as 
made  to  defendant  John  Pierce,  but  that  it  was  in  fact  made 
without  due  authority,  and  without  sufficient  notice;  that  the 
order  confirming  the  sale  was  made  without  notice  to  the  non- 
resident defendants,  who  had  no  knowledge  thereof  until  more 
than  three  years  thereafter;  that  the  individual  interests  of 
the  heirs  of  Lash  were  not  determined;  that  none  of  the  non« 
resident  defendants  appeared  in  said  action,  and  none  of  the 
minors  had  any  knowledge  of  the  action  until  more  than  two 
years  after  the  decree  had  been  rendered  therein.  The  peti- 
tion further  states  that  said  Jesse  L.  Williams  died  testate  in 
the  year  1886;  that  he  devised  all  of  his  interest  in  said  prem- 
ises to  plaintiflFs  Edward  P.,  Meade  C,  and  Henry  M.  Wil- 
liams; that  plaintiff  Susan  C.  Williams  was,  long  prior  to  July 
26,  1883,  the  lawful  wife  of  said  Jesse,  and  so  continued  to  be 
until  the  time  of  his  death,  and  is  entitled  to  one  third  of  his 
interest  in  said  premises;  that  plaintifif  Henry  M.  Williams 
has  purchased  of  said  Edward  J.  Douthit,  Jr.,  and  of  said 
Lucie  D.  Douthit,  all  their  interest  in  said  premises,  and  now 
owns  the  same;  that  defendants  John  Pierce  and  Daniel  T. 
Hedges  claim  to  be  the  owners  of  said  premises  under  the  par- 
tition proceedings,  and  that  such  proceedings  are  a  cloud  upon 
the  title  of  plaintiflFs.  They  demand  that  the  decree  and  all 
orders  in  such  proceedings  be  vacated;  that  the  plaintiflfs  be 
declared  the  owners  of  the  interests  in  said  premises  claimed 
in  the  petition;  and  that  they  have  such  other  and  further 
relief  as  may  be  equitable  and  proper. 

The  petition  was  filed  on  the  twenty-fifth  day  of  February, 
1888.  On  the  first  day  of  the  term,  to  wit,  on  the  nineteenth 
day  of  March,  1888,  the  defendants  appeared  and  filed  a  mo- 
tion to  strike  from  the  petition  the  fifth,  sixth,  seventh,  eighth, 
and  a  part  of  the  tenth  paragraphs,  and  to  strike  from  the 
title  the  names  of  all  the  plaintiflFs  but  Henry  M.  Williams- 
The  portions  of  the  petition  which  the  motion  sought  to  have 
stricken  out  were  allegations  to  the  eflFect  that  Jesse  L.  Wil- 
liams was  a  resident  of  Indiana  when  the  action  for  partition 
was  commenced;  that  he  was  served  with  notice  thereof  only 
by  publication;  that  he  died  testate;  that  plaintiflFs  acquired 
title  from  him  as  stated;  averments  in  regard  to  the  procur- 
ing of  the  order  of  partition;  the  appointment  of  referees;  the 
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report  of  the  referoes;  their  alleged  want  of  authority  to  sell; 
and  averments  of  action  of  the  court  without  jurisdiction. 
The  motion  was  sustained  on  the  twenty-third  day  of  March, 
1888.  On  the  next  day,  the  defendants  filed  their  answer,  in 
which  they  denied  the  allegations  of  the  petition  not  otherwise 
answered;  admitted  the  ownership  of  Jesse  L.  Williams,  Wes- 
cott, and  the  heirs  of  Lash,  on  the  fifteenth  day  of  July,  1882, 
of  the  premises  in  controversy;  that  an  action  for  the  partition 
thereof  was  commenced  by  Wescott,  as  alleged;  that  all  the 
defendants  therein  were  at  that  time  non-residents  of  Iowa; 
that  a  decree  confirming  the  sale  under  the  partition  proceed- 
ings was  rendered  on  the  second  day  of  January,  1883;  ad- 
mitted that  defendant  Hedges  claims  to  own  the  premises 
under  the  partition  proceedings,  and  denied  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the  alleged  minority 
of  any  of  the  heirs  of  Lash;  denied  that  Lucie  D.  Douthit  was 
an  heir  of  Lash;  and  denied  knowledge  or  information  as  to 
whether  Edward  Douthit,  Jr.,  .had  any  interest  in  the  real 
estate.  Defendant  Hedges  also  filed  a  counterclaim,  in  which 
he  alleged  himself  to  be  the  owner  of  the  land  in  controversy, 
and  set  out  the  partition  proceedings  alleged  in  the  petition. 
He  alleged  the  sale  of  the  premises  to  Pierce,  as  the  highest 
and  best  bidder,  for  the  sum  of  two  thousand  dollars;  that  the 
sale  was  confirmed,  and  a  conveyance  duly  made  to  Pierce, 
who  subsequently  conveyed  the  premises  to  Hedges;  that  due 
notice  of  all  the  proceedings  was  given  to  all  parties  in  interest; 
and  that  Edward  J.  Douthit,  Jr.,  and  Lucie  D.  Douthit  have 
recognized  the  validity  of  said  proceedings,  and  acquiesced  in 
the  same,  and  receipted  for  and  released  all  their  claim  to  the 
proceeds  of  said  sale  long  before  the  pretended  conveyance  to 
plaintifi"  by  them,  of  all  of  which  plaintiflf  had  full  knowledge. 
The  answer  asks  that  the  petition  of  plaintifi"  be  dismissed; 
that  defendants'  title  be  quieted  as  against  him;  and  for  gen- 
eral equitable  relief.  On  the  twenty-sixth  day  of  March,  1888, 
the  defendants  filed  a  motion  for  default  against  plaintiff's 
Susan  C,  Meade  C,  and  Edward  P.  Williams,  and  on  the 
same  day  defendant  Hedges  moved  for  default  on  his  coun- 
terclaim against  Henry  M.  Williams.  At  that  time  plaintiff's 
had  not  appeared  to  the  motions  nor  answers,  and,  so  far  as 
the  record  showed,  had  done  nothing  in  the  cause  after  filing 
the  petition.  The  motions  were  not  resisted,  and  on  the  day 
they  were  filed  were  sustained,  and  a  decree  was  rendered  in 
fayor  of  defendants,  dismissing  the  petition  of  plaintiff's,  and 
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quieting  the  title  of  defendants  in  the  h\nd  in  question.  On 
the  twelfth  day  of  April,  1888,  the  plaintiffs  filed  motions  to 
set  aside  the  various  orders  aforesaid  and  the  final  decree. 
After  a  hearing  on  these  motions  they  were  overruled,  and 
that  ruling  is  presented  to  us  for  review. 

1.  The  first  question  to  be  determined  is,  whether  the  plain- 
tiffs sufficiently  excused  their  failure  to  appear  in  court  and 
make  timely  resistance  to  the  orders  and  decree  of  which  they 
now  complain.  The  showing  in  excuse  of  the  default  is  sub- 
stantially as  follows:  The  plaintiffs  were  represented  by 
Messrs.  Parsons  and  Perry,  attorneys,  of  Des  Moines.  Mr. 
Parsons  left  home  on  the  seventh  day  of  March,  1888,  and 
was  continuously  absent  from  the  state  until  the  fifth  day  of 
April.  Before  leaving,  he  requested  Mr.  Perry  to  write  to  the 
clerk  of  the  court,  requesting  him  to  send  to  them  copies  of 
all  papers  filed  in  the  case  immediately  upon  their  being  filed, 
and  to  give  immediate  attention  to  all  steps  which  should  be 
taken  by  defendants  or  their  attorneys  during  his  absence. 
On  the  twenty-eighth  day  of  February,  1888,  Mr.  Perry  wrote 
to  the  clerk  of  the  court  at  Sioux  City  as  follows:  "Will  Mr. 
James  Fullerton  of  your  city  be  accepted  as  surety  on  cost 
bond?  If  so,  we  will  send  one  up  to  him,  and  have  him  bring 
the  same  to  you  for  approval.  Will  you  kindly  advise  us  of 
any  papers  filed  in  the  case  by  defendants,  and,  if  not  too 
much  trouble,  send  us  copies  of  the  same?"  That  letter  was 
not  answered,  although  it  was  received  in  due  time.  March 
31,  1888,  Parsons  and  Perry  sent  to  the  clerk  the  following 
telegram:  "Send  us  immediately  copy  of  all  papers  and  de- 
crees in  Williams  v.  Wescott,  except  petition."  At  four  o'clock 
in  the  afternoon  of  April  5th,  Parsons  and  Perry  first  heard 
from  the  clerk,  by  means  of  a  letter,  in  language  as  follows: 
"Excuse  my  delay  in  not  replying  sooner.  My  deputy  is 
sick,  and  having  only  one,  a  good  deal  of  work  has  fallen 
upon  my  shoulders.  I  inclose  herewith  motion,  copy  of  an- 
swer and  counterclaim,  decree  prepared  by  Mr.  C.  L.  Wright, 
which  I  have  just  entered  of  record;  also  above  entry,  being 
ruling  of  court  on  motions  to  strike."  The  two  letters  and 
the  telegram  were  the  only  communications  which  passed 
between  the  attorneys  for  the  plaintiffs  and  the  clerk  rela- 
tive to  the  pleadings  and  proceedings  in  the  cause.  The 
only  rules  of  practice  in  force  in  Woodbury  County  at  that 
time  were  those  adopted  by  the  convention  of  judges  on  the 
eighth  day  of  January,   1887.     One  of  these  required  that 
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"erery  party,  at  the  time  of  filing  any  petition,  answer,  reply, 
demurrer,  or  motion,  except  a  motion  for  continuance  or 
change  of  venue,  shall  file  with  the  same  one  plain  copy 
thereof  for  the  use  of  the  adverse  party."  It  may  be  con- 
ceded that  the  attorneys  for  the  plaintiflF  had  intended,  in 
good  faith,  to  do  whatever  was  necessary  to  protect  and  pro- 
mote the  interests  of  their  client  in  this  case,  and  that  their 
failure  to  make  timely  appearance  to  the  various  papers  filed 
was  due  to  their  not  having  heard  from  the  clerk.  But  it 
does  not  appear  that  the  court,  nor  the  attorney  for  defend- 
ants, had  any  knowledge  of  their  correspondence  with  the 
clerk,  nor  of  their  intentions  in  regard  to  the  case.  Section 
2635  of  the  code  provides  that  "the  defendant  shall,  in  an 
action  commenced  in  a  court  of  record,  demur,  answer,  or  do 
both,  as  to  the  original  petition,  before  noon  of  the  second 
day  of  the  term."  Section  2636  provides  that  "each  party 
shall  demur,  answer,  or  reply  to  all  subsequent  pleading,  in- 
cluding amendments  thereto  and  substitutes  therefor,  before 
noon  of  the  day  succeeding  that  on  which  the  pleading  is 
filed.  But  all  pleadings  must  be  filed  by  the  time  the  cause 
is  reached  for  trial."  Section  2639  requires  all  motions  as- 
sailing a  pleading,  except  in  certain  cases,  to  be  filed  before 
an  answer  or  reply  has  been  filed.  It  appears,  therefore,  that 
plaintifiFs  were,  in  fact,  given  more  time  to  appear  and  plead 
in  this  case  than  they  could  have  claimed  under  the  statute. 
Appellants  insist  that  they  had  a  right  to  rely  upon  the  clerk 
for  information  as  to  the  pleadings  filed  and  proceedings 
had,  but  they  have  not  called  our  attention  to  any  statute  or 
rule  which  imposes  that  burden  upon  him,  and  in  this  case 
the  clerk  did  not  assume  it.  Certainly  it  was  not  placed  upon 
him  by  the  rule  quoted.  A  due  regard  for  the  dispatch  of 
business  requires  of  litigants  a  prompt  attention  to  the  prepara- 
tion and  prosecution  of  their  causes.  In  this  case  the  attor- 
neys for  plaintifi"  resided  several  hundred  miles  from  the  place 
where  the  court  in  which  the  cause  was  pending  was  being 
held.  Prior  to  the  rendition  of  the  final  decree  they  wrote  one 
letter  to  the  clerk,  asking  to  be  advised  of  papers  filed,  and  to 
have  copies  sent,  "if  not  too  much  trouble."  This  was  written 
nearly  three  weeks  before  the  term  commenced,  and  was  never 
answered.  They  knew  that  fact,  but  do  not  seem  to  have  taken 
any  other  steps  to  inform  themselves  of  the  condition  of  the 
case,  nor  of  the  business  of  the  court,  until  after  the  decree 
was  rendered.     They  do  not  seem  to  have  been  misled  by  any 
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mistake  of  fact,  as  in  the  case  of  County  of  Buena  Vtsta  v. 
/.  F.  etc.  PJy  Co.,  49  Iowa,  657.  The  absence  of  counsel  was 
not  unavoidable.  "The  party  and  his  attorney  must  take 
notice  of  the  time  and  place  of  holding  court,  and  of  the  posi- 
tion of  the  cause  on  the  calendar,  and  be  present  when  it  is 
called  for  trial":  1  Hayne  on  New  Trial  and  Appeal,  p.  226, 
see.  76  (2).  It  has  been  said  that  the  fact  that  a  party  was  mis- 
led as  to  the  condition  of  the  calendar,  and  hence  did  not  have 
a  material  witness  in  attendance  when  the  cause  was  reached 
for  trial,  furnishes  no  ground  for  a  new  trial:  Hilliard  on  New 
Trials,  p.  534,  sec.  24.  Applications  of  the  kind  under  con- 
sideration must  necessarily  be  governed  in  large  part  by  the 
facts  of  the  case,  and  should  be  determined  in  the  exercise  of 
a  sound  legal  discretion. 

2.  The  next  matter  for  our  consideration  is  the  showing  of 
merits  on  the  part  of  plaintiffs;  The  affidavit  of  Mr.  Parsons 
contains  the  only  allegations  of  merit  excepting  the  averments 
of  the  petition,  and  they  are  as  follows:  "Deponent  further 
says  that  he  believes  he  is  fully  acquainted  with  all  the  facts 
affecting  plaintiffs'  right  to  recover  set  out  in  the  petition;  that 
they  are  in  every  essential  respect,  except  as  to  the  allegations 
in  the  so-called  counterclaim  of  the  said  Hedges  as  to  who  were 
made  parties  in  said  action  for  partition  of  said  premises,  and 
the  allegation  therein  that  said  Edward  J.  Douthit,  Jr.,  and 
Lucie  D.  Douthit  recognized  the  validity  of  said  partition  pro- 
ceedings, and  the  allegations  that  the  court  ordered  a  sale  of 
said  premises,  and  excepting  the  legal  conclusions  contained 
in  said  pleading,  the  same  as  set  out  in  the  said  defense  or 
counterclaim  of  said  Hedges;  and  that  plaintiffs  have  a  good 
and  substantial  defense  to  said  claim  of  said  Hedges;  and  that 
the  same  would  fully  appear  upon  the  trial  of  this  action  on 
platntiflfs'  petition  and  the  denials  contained  in  defendants' 
answer Deponent  further  says  he  believes  that  plain- 
tiffs have  a  perfect  defense  to  the  claims  of  said  Hedges,  and 
that  great  injustice  would  be  done  them  unless  said  decree  be 
vacated  and  plaintiffs  be  allowed  an  opportunity  to  try  this 
case  upon  its  merits."  Mr.  Perry  states  under  oath  that  the 
value  of  the  real  estate  in  controversy,  according  to  the  best 
information  he  can  obtain,  exceeds  the  sum  of  twenty  thou- 
sand dollars.  Its  value  when  the  referee's  sale  was  approved 
—  something  more  than  five  years  before — is  not  shown.  The 
affidavits  filed  in  support  of  the  motions  of  plaintiffs  do  not 
add  materially  to  the  showing  of  merits  made  by  the  plead- 
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ings.  From  them  we  learn  that  three  of  the  plaintiffs  claim 
as  devisees,  and  one  as  widow  of  Jesse  L.  Williams,  deceased; 
that  the  aggregate  interest  thus  claimed  by  them  is  the  owner- 
ship of  an  undivided  one  half  of  the  premises  in  controversy. 
In  addition  to  the  interest  he  claims  to  have  derived  as  de- 
visee, Henry  M.  Williams  claims  to  be  the  owner  of  an  undi- 
vided one  four-hundred-and-fortieth  of  said  premises  as  the 
grantee  of  Edward  J.  Douthit,  Jr.,  and  Lucie  D.  Douthit.  The 
petition  shows  that  Edward  Douthit  and  Edward  T.  Douthit 
were  heirs  of  Lash,  deceased,  but  fails  to  show  that  Edward  J. 
Douthit,  Jr.,  was  such  heir.  Conceding,  for  the  purposes  of 
this  case,  that  he  was  a  minor  heir  of  said  Lash  when  the  par- 
tition proceedings  were  pending,  we  find  Henry  M.  Williams's 
alleged  interest  to  be  as  stated. 

It  seems  to  be  the  theory  of  plaintiff  that  if  the  circuit  court 
did  not  acquire  jurisdiction  of  all  the  persons  interested  in  the 
real  estate,  the  proceedings  in  partition  were  voidable,  if  not 
void;  but  that  cannot  be  true  of  those  who  were  actually  or 
constructively  in  court,  and  who  made  no  objection  to  the 
proceedings.  If  the  persons  who  were  not  made  parties  are 
satisfied,  those  who  were  should  not  be  heard  to  complain. 
The  petition  shows  that  service  by  publication  was  made  upon 
all  the  non-resident  parties  defendant  in  the  partition  proceed- 
ing. Such  service  was  expressly  authorized  by  statute:  Code, 
sec.  2618  (2).  It  was  sufficient  as  to  non-resident  minors:  Judd 
V.  Mosely,  30  Iowa,  426.  A  guardian  ad  litem  was  appointed 
and  filed  answer  for  Edward  Douthit.  Therefore,  as  to  his 
interests,  the  proceedings  in  partition  had  become  final  and 
conclusive  in  favor  of  defendants  before  this  action  was  com- 
menced. 

The  counterclaim  alleges  that  both  Lucie  D.  Douthit  ^nd 
Edward  J.  Douthit,  Jr.,  acquiesced  in  the  partition  proceed- 
ings, and  receipted  for  and  retained  all  their  claim  to  the  pro- 
ceeds of  the  sale  long  before  their  alleged  conveyance  to  Henry 
M.  Williams  was  made,  and  that  he  knew  that  fact.  The 
counterclaim  was  not  denied,  excepting  by  a  general  averment 
of  a  perfect  defense  thereto,  made  by  an  attorney  in  support 
of  the  motions  under  consideration.  We  do  not  think  it  has 
been  sufficiently  met,  but  if  it  has,  we  have  seen  that  the  in- 
terest of  Edward  J.  Douthit,  Jr.,  was  extinguished  before  this 
action  was  commenced;  and  the  interest  acquired  from  Lucie 
D.  Douthit  would  be  little  more  than  nominal,  if  plaintiffs* 
estimate  of  the  value  of  the  premises  in  question  be  accepted. 
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to  wit,  an  undivided  one  eight-hundred-and-eightieth  of  prop- 
erty valued  at  about  twenty  thousand  dollars. 

The  petition  shows  that  due  service  by  publication  was 
made  on  Jesse  L.  Williams,  and  that  he  lived  more  than  two 
years  after  the  referee's  sale  was  made  and  the  deed  was  exe- 
cuted. His  interest  in  the  premises  was  therefore  terminated 
before  his  death,  and  his  devisees  acquired  no  title  from  him. 
But  it  is  said  that  his  wife  was  not  made  a  party  to  the  pro- 
ceedings in  partition,  and  therefore  that  she  is  entitled  to  re- 
cover an  undivided  one  third  of  the  interest  he  held  at  the 
time  the  decree  in  partition  was  rendered.  Section  2440  of 
the  code  provides  as  follows:  "  One  third  in  value  of  all  the 
legal  or  equitable  estates  in  real  property  possessed  by  the 
husband  at  any  time  during  the  marriage,  which  have  not 
been  sold  on  execution  or  any  other  judicial  sale,  and  to  which 
the  wife  has  made  no  relinquishment  of  her  right,  shall  be  set 
apart  as  her  property  in  fee-simple,  if  she  survive  him."  Her 
interest  is  therefore  contingent,  and  is  subject  to  divestment, 
even  by  a  judicial  sale  to  which  she  is  not  a  party.  A  referee's 
sale  in  partition  proceedings  is  of  that  character:  Weaver  v. 
Gregg,  6  Ohio  St.  547;  67  Am.  Dec.  355;  see  also  Freeman  on 
Cotenancy,  sec.  474. 

We  conclude,  on  the  showing  of  the  plaintiffs,  conceding  to 
it  all  which  may  be  reasonably  claimed,  that  it  shows  no  right 
of  recovery,  excepting  in  favor  of  Henry  M.  Williams  for  the 
interest  alleged  to  have  been  acquired  from  Lucie  D.  Douthit, 
which  at  most  is  less  than  twenty-five  dollars  in  value.  Bu 
the  claim  of  defendants  in  regard  to  that  interest  has  not  been 
properly  met.  In  our  opinion,  the  showing  of  diligence  and 
merit  made  by  plaintiffs  is  not  sufficient  to  entitle  them  to  the 
relief  they  demand. 

3.  Counsel  discuss  with  much  earnestness  the  ruling  of  the 
district  court  on  the  motion  to  strike  from  the  petition,  and 
the  nature  and  effect  of  the  counterclaim  of  Hedges.  But,  in 
view  of  the  conclusion  we  have  reached  on  other  questions,  no 
practical  benefit  would  result  from  a  further  consideration  of 
questions  not  determined.  The  rulings  and  decree  of  the  dis- 
trict court  are  affirmed. 

Motions  to  Sbt  Aside  Judgments.  —  A  defendant  against  whom  a  judg- 
ment was  rendered  by  default,  after  notification  by  publication,  and  not  per- 
sonally, may  seek  relief  therefrom  within  one  year  from  notice  of  entry  of 
judgment:  Lord  v.  Hawkins,  39  Minn.  73;  but  before  a  judgment  by  default 
can  be  set  a^ide  in  a  case  in  which   the  court  had   acquired  jurisdiction. 
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defendant  tnnst  show  hy  affidavit  a  meritorious  defense  to  the  claim  of  the 
plaintiflf,  an.l  a  reasonable  excuse  for  having  made  default:  Joerns  v.  LaNicca, 
75  Iowa,  705;  Hall  v.  Durham,  116  Ind.  198;  Oreen  v.  Stoho,  118  Id.  332; 
liupert  V.  Martz,  116  Id.  72;  Harris  v.  Muagrave,  72  Tex.  18.  So  while  rea- 
sonably accounting  for  the  absence  of  one's  attorney  and  himself  at  the  trial 
of  a  motion,  the  party  must  also  show  a  meritorious  cause  of  action  or  defense 
by  affidavits:  Holliday  v.  HolUday,  72  Id.  581.  A  motion  for  setting  aside  a 
judgment  and  granting  a  new  trial,  upon  the  ground  of  surprise  or  accident, 
must  show  the  exercise  of  ordinary  diligence  to  ascertain  the  facts  by  which 
it  is  claimed  the  party  was  surprised  or  prevented  from  presenting  his  case: 
BeaMey  v.  McCormick,  41  Kan.  485.  Where  a  cause  comes  on  for  trial  in 
its  regular  order,  under  the  rules  of  the  court,  at  a  time  when  counsel,  owing 
to  a  different  rule  in  an  adjoining  circuit,  does  not  expect  it,  and  in  consequence 
of  which  he  fails  to  be  present  at  the  trial,  this  is  no  valid  ground  of  a  new 
trial,  unless  there  is  bad  faith  or  fraud  on  the  part  of  opponent's  counsel: 
Holloioay  v.  Holloway,  97  Mo.  628;  10  Am.  St.  Rep.  339;  compare  extended 
note  to  Burnham  v.  Hays,  58  Am.  Dec.  392-398. 

Judgment  iv  Partition  Suits,  the  Effect  ot:  See  note  to  Nicely  v. 
Boyies,  40  Am.  Dec.  640-642.  A  valid  decree  in  partition  severs  the  unity 
of  possession,  and  each  tenant  in  common  becomes  entitled  to  the  exclusive 
possession  of  that  part  of  the  premises  which  is  allotted  to  him,  and  is  con- 
cluded as  to  all  rights  in  other  parts,  irrespective  of  adverse  possession  of 
Buch  parts  by  those  to  whom  they  were  allotted:  Richardson  v.  Loupe,  80 
Cal.  492.  Where  one  is  not  named  in  a  petition  for  partition,  he  cannot  ap- 
pear and  answer  after  a  trial  upon  the  merits,  unless  he  shows  that  he  has 
some  estate  or  interest  in  the  realty  in  question:  Falea  v.  Fales,  148  Mass. 
42. 

Summons  —  Sebticb  by  Publication.  —  An  affidavit  to  the  eflFect  that  de- 
fendant resides  out  of  the  state  is  sufficient  to  authorize  service  by  publica- 
tion: Furnish  v.  Mullan,  76  Cal.  646;  Bogle  v.  Oordon,  39  Kan.  31;  and  in 
attachment  cases  it  must  also  appear  that  defendant  has  property  within  the 
state  which  may  be  attached  or  garnished:  Searing  v.  Benton,  41  Id.  758; 
Bogle  V.  Ooi-don,  39  Id.  31.  To  effect  service  by  publication,  under  a  statute 
requiring  publication  for  four  consecutive  weeks,  the  citation  must  be  pub- 
lished for  full  twenty-eight  days,  once  in  each  week  for  four  weeks:  Davis  v. 
Robinson,  70  Tex.  395.  For  an  instance  of  an  affidavit  alleging  facts  suffi- 
cient to  authorize  an  order  for  publication  in  a  collateral  proceeding:  Pike  v. 
Kennedy,  15  Or.  420.  Publication  of  notices  in  the  supplement  of  a  paper  is 
a  good  and  valid  publication:  Supervisors  v.  Horton,  lb  Iowa,  271.  A  notice 
of  publication  is  not  invalid  merely  because  it  requires  defendant  to  answer 
by  noon  of  the  day  when  the  law  requires  the  answer  to  be  filed,  nor  is  he 
thereby  deprived  of  his  privilege  of  answering  in  the  afternoon  of  such  day: 
Armstrong  v.  Middlestadt,  22  Nev.  711.  Service  by  publication  may  be  had 
in  justice  of  the  peace  courts  under  the  same  rules  and  restrictions  which 
apply  to  district  courts:  Davis  v.  Robinson,  70  Tex.  394.  Choses  in  action 
are  property  within  the  meaning  of  statutes  providing  for  service  by  publica- 
tion in  cases  where  defendant  is  not  a  resident  of  the  state,  but  has  "prop- 
erty "  therein:  Wii\free  v.  Bagley,  102  N.  C  515;  compare  Mudge  v.  Steinhart, 
78  OaL  34;  12  Am.  St  Rep.  17,  and  note;  Godfrey  t.  Valentine,  39  Minn. 
t36;  12  Am.  St.  Bep.  657,  and  note. 
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Clerk  as  Custodian  of  Records  of  Judoments  has  No  Authority  to 
Tamper  with  Them  by  adding  a  letter  to  the  name  of  a  judgment 
debtor  in  the  index,  and  if  he  does  so,  the  alteration  is  to  be  disregarded, 
and  the  record  is  to  be  regarded  as  it  stood  before  it  was  tampered  with. 

Name  "Hesser"  and  "Hesse"  are  so  Dissimilar  that  one  searching  for 
encumbrances  against  the  former  would  not  be  charged  with  notice  of  a 
judgment  against  the  latter,  nor  put  upon  inquiry. 

Every  One  is  Authorized  to  Rely  on  Fullness  and  Correctness  of 
Index  of  all  liens  in  the  district  court,  which  the  clerk  is  by  law  re- 
quired to  keep  in  a  book  as  a  record  of  his  office. 

"Index  of  All  Liens"  Shows  All  Judgments  in  the  Court  to  which 
the  records  pertain.  And  if  such  liens  may  be  found  by  consulting 
other  indexes,  the  searcher  is  not  required  to  resort  to  such  other  in- 
dexes after  having  examined  the  "index  of  all  liens,"  for  he  is  author- 
ized to  rely  upon  its  fullness  and  accuracy. 

Purchaser  without  Aotual  Notice  is  not  Bound  by  Judgment  hot 
Indexed,  because  the  record  required  by  the  statute  to  impart  con< 
structive  notice  does  not  exist  if  the  index  required  by  statute  b« 
wanting. 

Entry  in  Index  is  Necessary  to  Make  Judgment  or  Transcript  a 
Lien.  —  A  judgment  or  transcript,  before  it  becomes  a  lien,  must  be  of 
record  in  the  books  required  by  statute,  and  the  record  is  not  completed 
until  an  entry  is  made  in  the  index. 

Judgment  e»  not  Regarded  as  Rendered  until  It  has  bebn  Indexed, 
nor  is  the  filing  of  a  transcript  of  a  judgment  completed  so  as  to  mak< 
the  judgment  a  lien  until  it  is  indexed. 

Judgment  not  Entered  in  "Index  of  All  Liens"  is  not  a  Lien  su- 
perior to  that  of  the  mortgage  of  a  subsequent  mortgagee  without  actual 
notice. 

Action  to  foreclose  a  mortgage.  The  decree  declared  the 
title  to  the  land  to  be  in  one  of  the  defendants,  under  a  pur- 
chase at  a  sale  under  a  judgment  which  was  held  to  be  a  lien 
upon  the  land  prior  to  plaintiff's  mortgage,  and  that  the  de- 
fendant held  the  land  free  from  the  lien  of  the  plaintiff's 
mortgage.  The  plaintifif  appealed.  Other  facts  are  stated  in 
the  opinion. 

Albert  E.  Clarke^  for  the  appellant. 

Wright  and  Farrell,  and  Baker  and  Ball,  for  the  appellees. 

Beck,  J.  1.  The  facts  upon  which  the  decisive  questions 
in  this  case  arise  are  these:  The  mortgage  which  plaintiff 
seeks  to  foreclose  was  executed  by  J.  H.  Hesser,  and  conveys 
certain  lands  in  Webster  County.  Before  the  execution  of  the 
mortgage  a  judgment  had  been  rendered  against  Hesser,  and 
in  favor  of  one  Coost,  and  another  by  a  justice  of  the  peace  of 
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Louisa  County,  a  transcript  of  which  had  been  filed  in  the 
office  of  the  clerk  of  the  district  court  of  Webster  County,  be- 
fore plaintiff's  mortgage  was  executed  and  filed  for  record. 
Plaintiff  insists  that  its  mortgage  is  the  paramount  lien,  for 
the  reason  that  defendants'  judgment  was  not  shown  by  the 
"index  of  all  liens"  required  to  be  kept  by  the  clerk  of  the 
district  court  in  his  office. 

2.  The  decisive  question  in  the  case  is  this:  Is  plaintifi''8 
mortgage  lien  superior  to  the  lien  of  defendants'  judgment,  on 
the  ground  of  the  absence  of  an  entry  thereof  upon  the  index 
required  to  be  kept  by  law  ?  The  facts  upon  which  this  ques- 
tion is  to  be  determined  are  as  follows:  Defendants'  judgment, 
it  may  be  assumed,  was  duly  rendered,  and  a  transcript 
thereof  was  filed  in  the  clerk's  office  in  Webster  County. 
PlaintiflF,  however,  insists  that  the  judgment  was  rendered 
against  "J.  H.  Hesse."  We  waive  inquiry  on  this  point,  as 
it  need  not  be  determined,  in  view  of  the  conclusion  we  reach 
on  another  branch  of  the  case.  It  is  also  insisted  that  the 
judgment,  after  being  filed  in  Webster  County,  was  not,  before 
plaintiflf's  mortgage  was  executed,  entered  upon  the  "index  of 
all  liens,"  required  to  be  kept  by  Code,  section  197,  subdi- 
vision 8.  This  position  is  disputed  by  defendants.  We  find 
the  facts  to  be  that  the  entry  upon  this  index  intended  to  in- 
dicate the  judgment  gives  the  name  of  defendant  as  J.  H. 
Hesse. 

The  evidence  upon  this  disputed  point  is  as  follows:  The 
plaintiff  caused  an  abstract  of  the  title  of  the  land  to  be  made 
before  the  mortgage,  which  was  for  money  loaned,  was  ac- 
cepted. The  examiner  found  no  lien  against  Hesser.  An 
agent  of  plaintiff,  to  verify  the  examiner's  work,  examined  the 
index  of  the  liens,  and  found  nothing  against  Hesser.  They 
both  testify  that  their  examinations  were  carefully  made.  The 
first  examiner  testifies  that,  some  time  after,  in  his  presence, 
the  clerk's  attention  being  called  to  the  entry  on  the  index,  he 
changed  the  name  by  adding  an  r  to  the  name  "Hesse."  This 
evidence  is  positive,  plain,  and  direct.  It  is  sought  to  be  dis- 
credited by  proof  that  a  person  who  the  witness  declares  called 
the  attention  of  the  clerk  to  the  name,  and  saw  the  change 
made,  was  not  present.  The  witness  afterwards  states  that 
he  was  not  acquainted  with  the  person  referred  to,  and  that  he 
might  have  given  the  name  which  was  repeated  by  the  wit- 
ness, or  might  have  stated  that  he  was  the  agent  or  represent- 
ative of  a  person  of  that  name.   But  the  witness  is  corroborated 
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by  the  agent  of  the  plaintiff,  who  examined  the  title.  He 
testifies  that  when  the  mortgage  was  executed,  the  name 
"  Hesse "  had  no  r  aflSxed  to  it,  and  that  it  was  afterwards 
changed  by  the  addition  of  that  letter.  But  the  clerk  himself 
corroborated  plaintiff's  witness  on  this  point.  He  testified  as 
follows:  "I  recollect  of  some  person  being  in  my  oflEice  about 
that  time,  and  in  looking  up  the  records  in  regard  to  thi& 
matter,  my  attention  was  called  to  the  name  on  the  lien  index. 
The  question  arose  as  to  whether  the  name  was  Hesse  or  Hesser. 
My  recollection  is,  that  I  thought  it  was  Hesser,  but  made  it 
plainer,  by  making  or  lengthening  the  curve  on  the  last  letter, 
but  I  cannot  now  recollect  whether  it  was  Mr.  Lewis  and  Mr. 
Williams  who  was  present  in  the  office,  or  who  it  was."  Wil* 
liams  referred  to  in  this  testimony  is  the  examiner  of  the  titl^ 
and  the  witness  testifying  for  plaintiff  and  Lewis  is  the  person 
he  states  was  present  when  the  change  was  made.  The  only 
disagreement  between  the  clerk  and  plaintiff's  witness  is,  that 
the  clerk  says  that  the  change  was  simply  making  the  name 
plainer  by  "lengthening  the  curve  on  the  last  letter."  He 
admits  that  there  was  a  change,  but  wishes  it  to  be  under- 
stood that  it  was  only  a  little  change.  But  according  to  his 
own  admission,  the  change  was  such  as  to  make  an  r  out  of  a 
curve,  which,  to  say  the  least  of  it,  made  certain  that  which 
even  to  him  was  an  uncertainty.  This  was  plainly  a  change 
of  the  record,  wholly  unauthorized  and  unlawful,  if  not  crim- 
inal. No  custodian  of  records  is  authorized  thus  to  tamper 
with  them.  The  alteration  is  to  be  disregarded,  and  the  rec- 
ord is  to  be  regarded  as  it  stood  before  it  was  tampered  with. 
We  find  it  unnecessary  to  go  to  the  transcript  of  the  record,  or 
to  consider  certain  photographs  of  the  original  records.  We 
reach  the  conclusion  that  the  index  was  changed,  upon  the 
evidence  before  us,  as  presented  in  the  abstract,  which,  so  far 
as  the  facts  stated  by  us  are  concerned,  is  not  disputed.  We 
are  to  regard  the  index  as  showing  a  judgment  against  J.  H. 
Hesse,  and  not  J.  H.  Hesser. 

3.  It  is  plain  that  the  names  are  so  dissimilar  that  one 
searching  for  encumbrances  would  not  be  charged  with  notice 
of  the  judgment,  or  put  on  inquiry:  Thomas  v.  Desney,  57 
Iowa,  58;  Howe  v.  Thayer,  49  Id.  154. 

4.  Code,  section  197,  provides  that  the  clerk  of  the  district 
court  shall  keep,  as  a  record  of  his  office,  "a  book  in  whicli  an 
index  of  all  liens  in  the  district  court  shall  be  kept."  The  same 
statute  requires  indexes  of   record-books,  judgment  dockets, 
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and  of  some  other  records  to  be  kept.  These  records  and  the 
indexes  are  all  to  be  kept  for  use,  to  the  end  that  the  proceed- 
ings of  the  court  and  encumbrances  upon  property  may  be 
readily  discovered.  It  is  obvious  that  the  law  requires  all  of 
them  to  be  correctly  kept,  and  any  one  consulting  the  proper 
index  is  authorized  to  rely  upon  its  fullness  and  correctness. 

5.  It  is  plain  that  the  "index  of  all  liens"  shows  all  judg- 
ments in  the  court  to  which  the  records  pertain.  If  such  liens 
may  be  found  by  consulting  other  indexes,  the  searcher  is  not 
required  to  resort  thereto  after  having  examined  the  "index  of 
all  liens "j  for  he  is  authorized  to  rely  upon  its  fullness  and 
accuracy.  The  plaintiflF,  therefore,  after  having  caused  this 
index  to  be  examined,  was  not  required  to  pursue  inquiry 
through  other  indexes. 

6.  We  are  required  to  inquire  whether  a  judgment  or  tran- 
script of  a  judgment,  found  in  the  records  of  the  clerk's  office, 
is  a  lien,  and  operates  as  notice  thereof,  if  the  index  required 
by  statute  be  wanting.  It  is  the  settled  policy  of  the  law  to 
require  notice  to  be  given  to  all  the  world  of  the  title  to  and 
encumbrances  upon  real  estate,  to  the  end  that  an  innocent 
purchaser,  having  no  notice  of  liens  or  adverse  claims  not  dis- 
closed by  the  records  in  the  manner  prescribed  by  the  statute, 
will  hold  land  as  against  such  claims  and  liens.  Judgments 
and  liens,  in  order  to  bind  land  as  against  persons  having  no 
actual  notice  thereof,  must  appear  of  record  in  the  manner  pre- 
scribed by  the  law;  that  is,  they  must  be  found  in  the  records 
wherein  the  statute  requires  them  to  be  entered.  It  is  plain 
that  a  judgment,  though  formally  entered  and  signed  upon  a 
paper  duly  filed  and  attached  to  the  court  files,  would  not 
oporate  as  a  lien,  for  the  reason  that  it  is  not  found  in  the 
books  provided  by  law  as  the  receptacle  of  the  records  of  judg- 
ments. The  statute  requires  indexes  to  be  kept,  and  judg- 
ments and  liens  to  be  duly  entered  therein:  Code,  sec.  197.  A 
transcript  of  a  judgment  filed  in  the  clerk's  office  by  special 
provisions  is  required  to  be  indexed:  Id.  2885.  The  statute 
requires  an  index  to  be  kept,  and  to  be  used  by  entering 
therein  all  liens.  A  judgment  transcript  or  other  lien  is  not 
completed  as  an  encumbrance  until  it  be  indexed.  The  pur- 
pose of  the  index  is  to  give  notice  of  the  encumbrance,  just  as 
the  registry  of  a  deed  is  intended  to  give  notice  of  the  convey- 
ance. Now,  it  is  plain  that,  in  order  to  establish  a  lien  as 
against  an  innocent  purchaser  having  no  notice  thereof,  the 
index,  being  the  very  instrunieiit  intended  to  impart  notice,  is 
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to  be  regarded  a  part  of  the  very  record  of  the  judgment;  thai 
is,  the  entry  of  the  judgment  in  the  book  provided  therefor, 
and  the  index  required  to  be  kept  by  the  statute,  constitute 
the  record  of  the  judgment  as  regarded  when  questions  as 
to  liens  arise  which  affect  purchasers  without  actual  notice. 
Therefore,  when  a  judgment  is  not  indexed,  a  purchaser  with- 
out actual  notice  is  not  bound  thereby,  for  the  reason  that  the 
record  required  by  the  statute  to  impart  constructive  notice, 
i.  e.,  the  indexed  judgment,  does  not  exist.  In  support  of 
these  views,  see  Thomas  v.  Desney,  57  Iowa,  58;  Sterling  Mfg. 
Co.  V.  Early,  69  Id.  94;  Cummings  v.  Long,  16  Id.  41;  85  Am. 
Dec.  502;  Howe  v.  Thayer,  49  Iowa,  154. 

7.  Counsel  for  defendants  insist  that,  as  the  statute  de- 
clares that  a  judgment  and  a  transcript  shall  be  a  lien  from 
the  day  of  the  rendition  of  the  one  and  the  filing  of  the  other, 
the  lien  is  to  be  enforced  without  regard  to  the  absence  of  the 
index  required  by  law.  They  rely  upon  the  following  sections 
of  the  code:  — 

"  Sec.  2883.  When  the  lands  lie  in  the  county  wherein  the 
judgment  was  rendered,  the  lien  shall  attach  from  the  date  of 
such  rendition. 

"  Sec.  2884.  If  the  lands  lie  in  any  other  county,  the  lien 
does  not  attach  until  an  attested  copy  of  the  judgment  is  filed 
in  the  oflSce  of  the  clerk  of  the  district  court  of  the  county  in 
which  the  land  lies. 

"  Sec.  2885.  Such  clerk  shall,  on  the  filing  of  a  transcript 
of  the  judgment  in  his  office,  immediately  proceed  to  docket 
and  index  the  same,  in  the  same  manner  as  though  rendered 
in  the  court  of  his  own  county." 

The  last  section  quoted  requires  the  transcript  to  be  indexed. 
Other  provisions,  referred  to  above,  require  judgments  to  be  in- 
dexed. These  provisions  and  the  sections  just  quoted  are  to 
be  considered  together  in  the  light  of  the  views  we  have  above 
stated.  The  judgment  or  transcript  before  it  becomes  a  lien 
must  be  of  record,  i.  e.,  entered  in  the  record-books  required  by 
statute.  When  that  is  done,  it  becomes  a  lien;  before,  it  was 
not,  for  the  record  was  not  completed  by  an  entry  in  the  index, 
which  is  required  to  make  it  a  lien.  This  view  harmonizes 
the  provisions  of  the  sections  just  quoted  and  other  provisions 
hereinbefore  referred  to. 

8.  But  we  think  a  fair  construction  of  the  language  of  sec- 
tions 2883  to  2885  does  not  authorize  the  conclusion  that  the 
lien  begins  upon  the  entry  of  a  judgment  or  the  filing  of  a 
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transcript.  Section  2883  declares  that  a  judgment  is  a  lien 
upon  lands  in  the  county  wherein  it  is  rendered,  "from  the 
date  of  such  rendition."  "Rendition"  is  the  act  of  rendering. 
To  "render"  is  "to  make  up,  to  finish,  to  state,  to  deliver; 
.  .  .  .  as,  to  render  a  judgment":  Webster's  Dictionary.  Now, 
a  judgment  is  not  rendered,  so  as  to  be  efifective  and  capable 
of  enforcement  as  a  lien,  until  it  is  "made  up,  finished,  stated, 
or  delivered"  in  the  form  and  manner  as  required  by  statute. 
It  must  be  entered  of  record  in  the  books  prescribed  by  stat- 
ute. One  of  these  books  is  the  "index  of  all  liens."  There- 
fore, "the  date  of  rendition"  of  the  judgment  which  shall 
operate  as  a  lien  is  when  it  is  complet«>Jy  rendered,  i.  e.,  en- 
tered on  the  record -books  prescribed  therefor,  among  which  is 
the  "index  of  all  liens."  So  the  filing  of  a  transcript  of  a 
judgment  contemplated  by  section  2885  is  not  completed  so 
as  to  make  the  judgment  a  lien  until  it  be  indexed.  The 
judgment  will  not  be  regarded  as  rendered  until  it  has  been 
indexed. 

9,  We  reach  the  conclusion  that  as  the  judgment  set  up  by 
defendant  was  not  entered  in  the  "index  of  all  liens,"  it  is 
not  a  lien  superior  to  plaintiff's  mortgage.  The  decree  of  the 
district  court  will  be  reversed,  and  a  decree  foreclosing  plain- 
tiff's mortgage,  in  conformity  with  the  views  above  expressed, 
will  bo  entered  in  this  court,  or,  at  plaintiff's  option,  the  cause 
will  be  remanded  for  such  a  decree  in  the  court  below. 

Reversed.  

Notice.  —  As  to  What  Notiok  is  imparted  by  the  records  of  conveyances; 
Note  to  Hockenhutl  v.  Oliver,  12  Am.  St.  Rep.  238.  In  Louisiana,  a  party 
has  no  notice  of  judicial  proceedings  with  respect  to  real  estate  when  he  was 
not  a  party  thereto,  unless  he  may  acquire  constructive  notice  from  a  valid 
registry  of  the  transfer,  which  grows  out  of  the  proceedings:  Boyer  v.  Jof- 
frlon,  40  La.  Anu.  657;  compare  C6U  v.  Oreen,  77  Iowa,  307;  ante,  p.  283, 
and  note. 

Recokdino  of  W  kitten  Instruments,  etc.  —  Miscellaneous  Pbinoi- 
PLES.  —  As  to  the  registration  of  foreign  probate  proceedings:  Slayton  v.  S^^^• 
gLeion,  72  Tex.  210.  A  title  bond  is  not  subject  to  registry,  and  when  recorded 
<loes  not  operate  to  impart  constructive  notice:  Vallandingham  v.  Johnson,  80 
Ky.  288.  A  chattel  mortgage  must  be  recorded,  not  only  in  the  county 
where  the  mortgagor  resides,  but  also  in  the  county  where  the  property  is; 
and  if  the  property  is  removed  into  another  county,  the  mortgage  must  be 
recorded  in  that  county  within  six  months:  Pollak  v.  Davidson,  87  Ala.  661. 
The  registration,  July  17,  1868,  in  another  county,  of  a  judgment  apon  which 
execution  had  not  issued  within  twelve  months  after  its  rendition,  did  not 
operate  as  a  lien  in  the  county  where  it  was  recorded:  Clements  v.  Exjoing,  71 
Tex.  370.  Ordinary  instruments,  entitled  to  be  recorded,  are  deemed  re- 
corded from  the  dat«  of  their  being  filed  for  record;  but  in  Texas  this  rule 
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does  not  apply  to  the  registry  of  abstracts  of  judgments,  which  are  never  re- 
garded as  recorded  until  actually  recorded:  Belbaze  v.  Ratto,  69  Id.  636.  The 
recording  of  an  unacknowledged  mortgage  assignment  will  not  impart  con- 
etructive  notice,  although  made  upon  the  back  of  a  mortgage  which  has  been 
duly  acknowle(l;,'ed  and  recorded:  Cowles  v.  Fisher,  41  Kan.  419.  The  change 
of  county  boundaries  does  not  impose  the  duty  of  re-recording  conveyances  of 
euch  lands  as  are  under  the  new  boundaries  thrown  into  different  counties 
from  the  one  of  which  they  originally  formed  a  part:  Koerper  v.  St.  Paul  etc. 
R'y  Co.,  40  Minn.  133.  The  effect  of  registry  statutes  is  to  give  priority  of 
lien  to  a  recorded  mortgage  to  secure  a  pre-existing  debt  over  an  unrecorded 
mortgage  to  secure  purchase-money  for  machinery  furnished  in  the  building  of 
&  mill,  where  the  mortgagee  of  the  recorded  mortgage  had  no  actual  notice 
of  the  unrecorded  mortgage:  Hayner  v.  Eberliardt,  37  Kan.  308;  for  the  lien 
of  an  unrecorded  instrument  is  not  good  against  a  purchaser  without  notice: 
NewHom  v.  Kurtz,  86  Ky.  277;  Troy  v.  Walter,  87  Ala.  233.  So  where  the 
title  to  realty  appears  of  record  in  a  testator  at  his  death,  and  lauds  given  by 
him  in  his  will  to  a  devisee  are  conveyed  to  a  bona  fide  purchaser  for  value, 
and  such  conveyance  is  duly  recorded,  the  title  of  such  purchaser  is  preferred 
to  that  of  a  grantee  of  the  same  lands  from  the  testator  before  his  death,  but 
Mhose  deed  was  not  recorded  at  all,  or  recorded  subsequently  to  that  of  the 
grantee  of  the  testator's  devisee:  Lyon  v.  Okason,  40  Minn.  434.  A  mortgagee, 
to  protect  himself  by  examining  the  records,  where  no  one  is  in  possession  of 
the  mortgaged  premises,  need  only  search  for  records  of  conveyances  given 
by  the  mortgagor  and  those  under  whom  he  claimed,  and  he  cannot  be  affected 
by  any  adverse  claims  not  appearing  from  such  instruments:  Stead  v.  Oi-os- 
field,  67  Mich.  289.  As  to  presumptions  indulged  in  with  respect  to  the  time 
of  making  entries  upon  the  indexes,  and  of  recording  instruments  entitled  to 
record:  Lane  v.  Duchac,  73  Wis.  646.  The  registry  of  an  instrument  is  not 
invalidated  by  a  mere  clerical  error  which  affects  in  no  way  the  sense  or 
meaning:  St.  Croix  etc.  Co.  v.  Ritchie,  73  Id.  409.  The  record  of  an  executory 
contract  for  the  sale  of  lands  is  constructive  notice  to  subsequent  purchasers, 
but  it  does  not  entitle  the  contractee  to  a  preference  over  the  grantee  in  a 
deed  given  before  the  execution  of  such  contract:  Thorsen  v.  Perkins,  39 
Minn.  420. 

BoxA  FiDK  PcRCHASERa  wiTHOOT  NoTiOK.  —  A  purchaser  from  one  who  is 
not  in  possession,  and  who  has  no  title,  is  not  entitled  to  protection  against 
secret  equities  as  a  bona  fide  purchaser;  nor  ia  a  grantee  in  a  quitclaim  deed 
a  bona  fide  purchaser  without  notice:  O'NeU  v.  Seixas,  86  Ala.  80;  hot  where 
there  is  no  record  of  the  title  bond,  nor  aotoal  possession  of  the  land  sold,  nor 
evidence  of  notice  by  a  purchaser  of  land  sold,  sneh  purchaser  would  hold 
against  the  elder  unrecorded  title  bcmd:  Wright  ▼.  Lassiter,  71  Tex.  640.  The 
probate  of  a  will  in  Tennessee  will  not  affect  a  bona  fide  purobaaer  of  land  in 
Texas  from  an  heir  before  the  will  was  prolMitod  in  TasM:  Skifflm  ▼.  SmgU- 
4<m,  72  Id.  810. 
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Wilson  v.  Dunrbath  Red-stone  Quarry  Co. 

[77  Iowa,  429.  | 

Master  is  not  Liablr  for  Damaqes  Sustained  by  Emplotek  ntoM 
Nkqlioencs  of  Co-bmployee,  uotwithstauding  the  latter  was  higher 
in  authority  than  the  one  who  received  the  injury. 

Masteb  is  not  Liable  for  Aar  of  Employee  in  Directino  Use  of  Un- 
safe Machinery,  where  it  is  not  shown  that  the  latter  had  authority 
to  direct  what  machinery  or  appliance  should  be  used. 

DiOLARATIONS  OF  FeLLOW-SERVANT,  NOT  PaRT  OF  ReS  GbST^  INADMIS- 
SIBLE. —  Declarations  or  admissions  of  an  agent  or  employee,  made  at 
times  far  removed  from  the  act  to  which  they  relate,  are  incompetent 
as  evidence  against  the  principal  or  master. 

Evidence  of  Contributory  Neqligenck,  What  Admissible. — Where  an 
action  is  brought  by  an  employee  to  recover  damages  for  an  injury  sus- 
tained by  him  in  riding  down  a  tramway  in  a  car,  evidence  that  the 
plaintiff  had  been  warned  of  the  danger  of  getting  on  the  car,  and  that 
he  knew  it  was  a  perilous  ride,  is  admissible,  as  bearing  upon  the  ques- 
tion of  contributory  negligence. 

Action  for  personal  injuries.  The  defendant  was  a  corpo- 
ration engaged  in  quarrying  and  shipping  stone  from  its 
quarry.  In  December,  1886,  the  plaintiflF  was  employed  by 
the  defendant  as  a  laborer.  The  defendant  undertook  to  con- 
struct a  double  tramway  down  an  incline,  on  which  to  run 
cars  to  carry  off  refuse.  Before  the  work  of  constructing  the 
tramway  was  completed,  one  Stuart,  who  was  superintendent 
of  the  quarry,  went  away  temporarily.  During  his  absence 
the  men  at  work  in  the  quarries  rigged  up  a  tackle  and  snatch- 
block  fastened  to  a  tree  to  let  down  loaded  cars.  They  at- 
tempted to  let  down  two  loaded  cars  by  these  means.  Just 
before  the  attempt  was  made,  one  Horner,  who  was  at  the  bot- 
tom of  the  incline,  called  up  to  plaintiff,  who  was  near  the  top, 
to  go  to  the  top  of  the  hill  and  get  a  scraper.  The  plaintiff 
claimed  that  Horner  directed  him  '*  to  go  on  top  of  the  hill 
J9,nd  get  the  scraper,  put  it  on  the  car,  and  come  down."  But 
Other  witnesses  testified  that  Horner  told  plaintiff  to  throw  the 
scraper  down  over  the  bluff.  Plaintiff  got  the  scraper,  put  it 
on  the  car,  and  got  on  the  car  himself,  and  began  to  make  the 
descent.  As  soon  as  the  weight  of  the  cars  came  upon  the 
tackle,  the  pin  in  the  snatch-block  broke,  the  cars  descended 
at  a  great  rate  of  speed,  jumped  the  track,  and  the  plaintiff 
was  severely  injured.     Other  facts  appear  from  the  opinion. 

C.  H.  Robinson,  Stone  and  Qamble^  and  Kauffvum  tmd  Churw- 

sey,  for  the  appellant. 

Hays  BrotherSf  for  the  appellee. 
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RoTHROcK,  J.  1.  It  is  conceded  that  the  accident  happened 
by  reason  of  the  breaking  of  the  pin  in  the  snatch-block,  and 
that  the  pin  was  defective  in  that  it  was  so  much  worn  as  to 
be  insufficient  to  withstand  the  weight  of  the  descending  cars. 
One  of  the  main  points  in  controversy  is,  whether  the  ynatch- 
block  and  rigging  were  put  in  position  under  the  orders  of 
any  one  who  stood  in  the  relation  of  vice-principal  to  the  de- 
fendant. The  plaintiff  claims  that  Horner,  the  man  who 
(lirected  the  scraper  to  be  brought  or  thrown  down,  stood  in 
tlie  place  of  the  company,  and  that  he  directed  the  construc- 
lioii  of  the  appliance  which  caused  the  injury.  On  the  other 
hand,  the  defendant  insists  that  Horner  was  a  mere  laborer, 
and  engaged  in  the  same  general  service  with  the  plaintiff. 
Tliere  is  no  dispute  that  Stuart  was  the  superintendent  of  the 
quarries,  and  that  one  Washer  was  the  foreman  under  Stuart. 
But  Horner  was  an  employee,  who  worked  wherever  he  was 
directed.  He  had  charge  of  the  tools,  and  kept  the  time  of 
the  men.  It  is  true  that  at  times  he  may  have  given  direc- 
tion to  some  of  the  employees  in  regard  to  the  work  at  which 
they  were  engaged.  But  there  is  no  evidence  that  he  had 
any  authority  at  any  time  to  direct  the  construction  of  ma- 
chinery, or  to  purchase  tools,  or  make  selection  of  appliances 
to  be  used  to  facilitate  the  work.  In  such  case,  even  if  it  be 
conceded  that  he  was  foreman  of  the  gang  of  laborers,  in  the 
absence  of  Stuart  and  Washer,  he  was  nevertheless  a  fellow- 
servant,  and  his  principal  is  not  liable  for  damages  sustained 
by  an  employee  from  the  negligence  of  a  co-employee,  not- 
withstanding he  was  higher  in  authority  than  the  one  receiv- 
ing the  injury:  Sullivan  v.  Mississippi  etc.  R^y  Co.,  11  Iowa, 
421;  Peterson  v.  Whitebreast  etc.  Mining  Co.,  50  Id.  673;  32 
Am.  Rep.  143;  Troughear  v.  Lower  Vein  Coal  Co.,  62  Iowa, 
576;  Foley  v.  Chicago  etc.  R'y  Co.,  64  Id.  644.  And  see  Wood 
on  Master  and  Servant,  sec.  425. 

As  we  have  said,  it  is  not  claimed  that  the  defective  snatch- 
block  was  put  in  position  for  use  by  the  direction  of  the  super- 
intendent, nor  by  Washer.  It  la  claimed,  however,  that,  as 
both  were  absent,  Horner  acted  in  the  place  of  the  superin- 
tendent, or  in  other  words,  acted  as  and  for  the  defendant, 
and  that  the  snatch-block  was  used  by  his  direction.  And 
the  jury,  all  through  the  inBtructions  given  to  them  by  the 
court,  were  charged  upon  the  theory  that  there  was  evidence 
from  which  such  a  finding  could  be  made.  We  do  not  think 
these  instructions  were  proper,  under  the  evidence,  in  view  of 
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the  repeated  decisions  of  this  court  as  to  the  law  applicable 
to  cases  of  this  character.  The  seventeenth  paragraph  of  the 
charge  to  the  jury  is  as  follows:  "It  was  the  duty  of  the  de- 
fendant to  exercise  reasonable  care  and  prudence  to  protect 
the  men  who  were  employed  by  and  working  for  it  from  in- 
jury; and  if  an  injury  to  one  of  their  euiployees  resulted  from 
the  carelessness  of  the  defendant's  superintendent,  or  their  ser- 
vant, having  control,  direction,  and  management  of  its  busi- 
ness, machinery,  and  appliances,  then  the  company  is  liable, 
unless  the  person  so  injured  has  contributed  to  said  injury  by 
his  own  negligence."  It  is  enough  to  say  of  this  instruction 
that  it  is  erroneous,  because  there  is  no  evidence  that  Horner 
had  authority  to  direct  what  machinery  or  appliances  should 
be  used.  He  neither  had  the  authority  of  selecting,  nor  the 
power  to  put  machinery  in  place.  And  we  may  say  further, 
that  there  is  no  sufficient  evidence  that  Horner  had  any 
agency  whatever,  in  fact,  in  putting  the  defective  snatch-block 
in  use 

2.  Certain  witnesses  were  allowed  to  testify  to  declarations 
and  statements  made  by  Horner  relating  to  the  snatch-block 
and  its  use.  These  statements  were  made  before  and  after 
the  accident,  and  were  in  no  sense  a  part  of  the  res  gestae. 
This  evidence  was  objected  to  by  defendant,  and  the  objections 
were  overruled.  The  evidence  was  improper.  The  declara- 
tions or  admissions  of  an  agent  or  employee,  made  at  times 
far  removed  from  the  act  to  which  they  relate,  are  incompe- 
tent as  evidence:  Lucas  v.  Barrett,  1  G.  Greene,  510;  Verry  v. 
B.  C.  R.  etc.  R'y  Co.,  47  Iowa,  549;  Treadway  v.  S.  C.  etc.  R'y 
Co.,  40  Id.  526;  Hakes  v.  Myrich  69  Id.  189.  There  are  many 
objections  made  to  the  several  parts  of  the  charge  given  by 
the  court  to  the  jury,  which  we  do  not  deem  it  necessary  to 
determine.  As  we  have  said,  all  of  the  instructions  are  based 
upon  the  idea  that  there  was  evidence  from  which  the  jury 
might  find  that  Horner  was  a  vice-principal,  and  represented 
the  company  as  such.  We  think  there  is  no  such  evidence, 
and  the  instructions  were  therefore  erroneous. 

3.  Much  of  the  argument  of  counsel  for  appellant  is  to  the 
effect  that  the  court  erred  in  not  sustaining  a  motion  in  arrest 
of  judgment  based  upon  a  variance  between  the  averments  of 
the  petition  and  the  evidence  introduced  upon  the  trial.  We 
need  not  determine  this  question.  An  amendment  to  the  peti- 
tion was  filed,  by  which  it  is  claimed  the  alleged  defect  was 
cured.     There  is  a  dispute  between  the  parties  whether  the 
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amendment  was  filed  within  the  time  and  with  leave  of  the 
court.  We  need  not  determine  this  question.  It  will  not 
arise  upon  a  new  trial. 

4.  In  view  of  a  new  trial,  it  is  proper  that  we  should  briefly 
notice  one  other  alleged  error.  It  is  a  disputed  fact  in  the 
case  whether  the  plaintiff  was  directed  by  any  one  to  ride 
■down  the  tramway  on  one  of  the  cars,  and  whether  he  was 
warned  by  the  by-standers  that  the  ride  would  be  dangerous. 
In  the  cross-examination  of  the  plaintiff  as  a  witness,  the  fol- 
lowing questions  were  propounded  to  him  by  the  defendant's 
counsel:  "I  will  ask  you  if  you  were  not  warned  by  more  than 
one  of  your  co-employees  that  it  was  dangerous  to  ride  down  on 
that  car?"  and  "I  will  ask  you  if  you  did  not,  when  you  got 
into  that  car,  know  or  have  reason  to  know  that  it  was  a  dan- 
gerous trip  to  make,  —  a  dangerous  ride?"  Objections  to  these 
•questions  were  sustained.  The  objections  should  have  been 
overruled.  If  the  plaintiff  was  warned  of  the  danger,  and 
knew  that  it  was  a  perilous  ride,  these  facts  would  have  been 
an  important  consideration,  as  bearing  upon  the  question  of 
contributory  negligence.  We  refer  to  this,  because  more  than 
one  witness  testified  that  the  plaintiff  was  warned  not  to  ride 
down  on  the  car,  and  one  of  these  witnesses  stated  that  the 
plaintiff  "said  he  was  going  to  ride  down  or  break  his  damned 
neck." 

For  the  errors  above  pointed  out,  the  judgment  will  be  re- 
versed.   

Master  and  Servant — Who  are  Fellow-servants:  Prather  v.  Rich- 
mond etc.  R.  R.  Co.,  80  Ga.  427;  12  Am.  St.  Rep.  263;  Peterson  v.  Chicago  etc. 
R'y  Co.,  67  Mich.  102;  II  Am.  St.  Rep.  564,  and  cases  collected  in  note.  A 
track-walker  on  a  railroad  is  not  a  fellow-servant  with  a  locomotive-engineer 
or  fireman  of  a  passenger  train:  Sullivan  v.  Missouri  P.  R'y  Co.,  97  Mo.  113; 
compare  Kentucky  Central  R'y  Co.  v.  Ackley,  87  Ky.  278;  12  Am.  St.  Rep, 
480,  and  note. 

Master  and  Servant —  Master's  Liability  eor  Injury  to  Servant 
TROM  Fellow-servant's  Negligence.  —  The  general  rule  ia,  with  a  few 
well-defined  exceptions,  that  a  master  is  not  liable  for  injuries  to  his  servant 
occasioned  through  the  negligence  of  fellow-servants  engaged  in  the  same 
common  employment:  Peterson  v.  Chicago  etc.  R'y  Co.,  67  Mich.  102;  11  Am. 
St  Rep.  564,  and  particularly  note  570,  with  the  cases  there  collected;  because 
the  servant  always  assumes  all  such  risks  as  he  knows,  or  which  ordinary 
care  and  reasonable  diligence  will  teach  him  to  know:  Yates  v.  McCullowjh,  69 
Md.  370;  Anderson  v.  Minnesota  etc.  R.  R.  Co.,  39  Minn.  523;  Woods  v.  St. 
Paul  etc.  R.  R.  Co.,  39  Id.  lljy;  and  among  the  risks  so  assumed  by  a  ser- 
vant arc  any  dangers  which  may  originate  from  the  negligence  of  his  fellow- 
servants:  Hewitt  V.  Flint  etc.  R.  R.  Co.,  67  Mich.  61;  International  etc.  R.  R.  Co. 
V.  Tarver,  72  Tex.  308;  and  so  a  servant  is  also  presumed  by  law  to  assume 
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a  capacity  for  the  employment  he  undertakes,  and  the  ability  requisite  for  its 
performance:  ItOemational  etc  R.  R.  Co.  v.  Hester,  72  Tex.  40. 

EviDSMOs — What  is  Admissiblk  as  Res  GssTiB:  See  Erie  etc  R.  R.  Co. 
r.  Smith,  125  Pa.  St  259;  11  Am.  St.  Rep.  895,  and  cases  cited  in  note.  Affi- 
davits inclosed  in  letters  written  by  plaintiff  to  defendant  concerning  the  sale, 
and  referred  to  in  defendant's  testimony,  are  admissible  in  evidence  as  a  part 
of  the  rea  geslce  in  actions  arising  out  of  such  sale:  Moaea  v.  Katzenberger,  84 
Ala.  95.  In  a  suit  to  recover  realty,  the  question  arising,  whether  defendant 
had  held  by  adverse  possession  long  enough  to  acquire  title  thereby,  that  one 
under  whom  defendant  claimed  had  ousted  a  third  party,  and  the  accom- 
panying statements  that  the  land  belonged  to  him,  may  be  admitted  as  re* 
geatce,  explanatory  of  the  character  and  extent  of  defendant's  possession: 
Bunch  V.  Bridgera,  101  N.  C.  68. 
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CuRATivx  Act,  What  Dstects  is  Pbocsbdimqs  or  Board  ot  Sitpbr- 
Yisoss  mat  bb  Cubed  bt.  —  If  the  proceedings  of  a  board  of  super- 
visors of  a  county  be  void  for  want  of  jurisdiction,  and  if  the  thing 
wanting  in  such  proceedings,  or  which  failed  to  be  done,  is  something 
which  the  legislature  might  have  dispensed  with  by  a  prior  statute,  it  is 
within  the  power  of  the  legislature  to  dispense  with  it  by  subsequent 
statute.  Where,  therefore,  a  county  board  of  supervisors  proceed  to 
eonstmct  a  levee,  and  to  assess  the  cost  thereof  against  certain  lands 
supposed  to  be  benefited  thereby,  but  its  proceedings  are  adjudged  to 
be  void  for  want  of  jurisdiction,  solely  because  "a  petition  was  not  filed 
in  the  office  of  the  county  auditor,  signed  by  a  majority  of  the  persons, 
residents  of  the  county,  owning  lands  adjacent  to  the  improvement,  set- 
ting forth  the  same,  and  the  starting-point,  route,  and  teiTnini,"  Ka  a.ct 
of  the  legislature  subsequently  enacted  to  validate  such  proceedings 
will  not  be  unconstitutional,  since  the  jurisdictional  act  was  one  with 
which  the  legislature  could  have  dispensed  in  the  first  instance. 

CuBATiVB  Act  Which  Pkgvidbs  Opportonity  for  Hearing  upon  No- 
tice before  a  burden  by  way  of  assessment  shall  attach  to  property 
supposed  to  be  benefited  by  a  public  improvement  is  not  obnoxious  to 
the  constitutional  objection  that  it  is  an  attempt  to  take  private  prop- 
erty without  just  compensation. 

Local  and  Special  LsGidLATioN,  when  Permissible.  —  An  act,  though 
both  local  and  special  in  its  application,  where  the  accomplishment  of 
its  principal  object  would  be  very  difficult,  if  not  impossible,  may  not 
be  so  obnoxious  to  a  constitutional  requirement  that  the  legislature 
shall  not  pass  local  or  special  laws  where  the  general  law  can  be  mads 
applicable  as  to  justify  an  interference  by  the  courts.  And  where  such 
is  the  case,  the  act  will  not  be  declared  unconstitutional. 

Title  of  Aci'  not  Obnoxiou3  to  Constitutional  Provision  when.  — 
An  act  entitled  "An  act  to  legalize  the  proceedings  of  the  boards  of 
supervisors  of  Muscatine  and  Louisa  counties  in  locating  and  construct- 
ing a  levee  on  Muscatine  Island,  in  said  counties,  and  to  provide  for 
an  assessment  of  the  costs  thereof  on  the  lands  benefited  thereby,"  is 


May,  1889.]  Richman  v.  Sdpkbvibors.  309 

not  repugnant  to  a  constitutional  provision  requiring  th»t  "every  act 
■hall  embrace  but  one  subject,  and  matters  properly  conneoted  there- 
with." 

CJoxTRARY  Rulings  —  Which  Controls.  —  Where  a  demurrer  to  a  petitioa 
for  a  writ  of  certioraH  is  overruled,  and  the  defendant  makes  a  return, 
and,  on  a  trial  of  the  issues  made  thereby,  questions  legitimately  arise 
involved  in  the  issues  presented  by  the  demurrer,  and  after  the  deter- 
mination of  the  demurrer  there  is  a  change  in  the  personnel  of  the  court, 
it  is  the  duty  of  the  court,  as  then  constituted,  to  pass  upon  such  issues: 
and  if,  in  such  case,  the  court  holds  at  variance  with  the  ruling  on  the 
demurrer,  the  last  ruling  must  control. 

Former  Adjudication  No  Bar  to  Proceedinqs  under  Curative  Act 
WHEN.  —  An  adjudication  declaring  void,  for  want  of  jurisdiction,  an 
assessment  and  levy  of  a  special  tax  by  a  board  of  supervisors  is  no  bar 
to  a  subsequent  proceeding  to  assess  and  levy  a  tax  for  the  same  pur- 
pose, under  an  act  of  the  legislature  referring  to  such  adjudication,  and 
intended  to  validate  the  prior  proceedings  of  the  board  in  ordering  the 
work  for  which  the  tax  was  designed  to  pay. 

Certiorari.     The  opinion  Btates  the  case. 

Richman  and  Burke,  for  the  appellants. 

Jayne  and  Hoffman,  Newman  and  Blake,  and  H.  J.  Lauder, 
for  the  appellees. 

Granger,  J.  In  1882  proceedings  were  instituted  by  the 
boards  of  supervisors  of  Muscatine  and  Louisa  counties  for  the 
construction  of  a  levee  on  Muscatine  Island,  from  a  point  near 
the  city  of  Muscatine,  in  Muscatine  County,  to  Port  Louisa,  in 
Louisa  County,  a  distance  of  nearly  twelve  miles.  The  levee 
was  constructed,  and  the  costs  thereof  assessed  against  cer- 
tain lands  supposed  to  be  benefited  by  the  improvement,  among 
the  owners  of  which  are  the  plaintiffs,  some  sixty  in  number. 
In  a  proceeding  similar  to  this,  the  action  of  the  defendant 
board  was  set  aside,  and  its  proceedings  adjudged  void  by  this 
court  for  want  of  jurisdiction:  See  Richman  v.  Board  of  Sup. 
of  Muscatine  Co.,  70  Iowa,  627.  The  twenty-first  general  as- 
sembly, with  a  view  to  cure  the  defects  in  the  proceedings  of 
the  board,  and  enable  it  to  assess  the  costs  of  construction  and 
maintenance  of  the  levee  against  the  lands  benefited,  enacted 
what  is  spoken  of  in  this  case  as  a  "curative  act,"  the  material 
portions  of  which  are  as  follows:  — 

"Whereas,  the  proceedings  of  the  boards  of  supervisors  of 
the  counties  of  Muscatine  and  Louisa,  in  the  years  1882  and 
1883,  in  respect  to  the  location  and  construction  of  a  levee  on 
Muscatine  Island,  in  said  counties,  along  or  near  the  west 
bank  of  the  Mississippi  River,  from  the  city  of  Muscatine  to 
Port  Louisa,  and  in  assessing  the  cost  thereof  on  the  land  bene- 
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fited  thereby,  and  claimed  to  have  been  invalid  because  said 
proceedings  do  not  show  upon  their  face  that  said  levee  was 
petitioned  for  by  a  majority  of  the  owners  of  land  adjacent 
thereto,  and  because,  as  it  is  claimed,  such  majority  did  not 
in  fact  petition  therefor,  and  because  of  an  alleged  partial 
deviation  in  locating  and  constructing  said  levee  from  the 
route  petitioned  for,  and  because  of  other  alleged  irregulari- 
ties and  informalities;  and  whereas,  on  a  writ  of  certiorari 
issued  out  of  the  circuit  court  of  Muscatine  County  on  the 
petition  of  sundry  owners  of  lands  in  said  county  assessed  for 
the  costs  of  said  levee,  the  assessment  of  the  lands  of  said 
petitioners  have  been  by  the  judgment  of  said  court  adjudged 
invalid,  and  set  aside;  and  whereas,  the  said  levee  was  con- 
structed under  and  in  pursuance  of  the  said  order  and  pro- 
ceedings of  said  boards,  and  under  contract  entered  into  under 
ihe  same  and  on  the  faith  thereof, — be  it  enacted  by  the  gen- 
eral assembly  of  the  state  of  Iowa: — > 

"  '  Section  1.  That  proceedings  of  the  boards  of  supervisors 
of  the  counties  of  Muscatine  and  Louisa,  in  the  years  1882 
and  1883,  in  respect  to  the  location. and  construction  of  a 
levee  on  Muscatine  Island  in  said  counties,  from  the  city  of 
Muscatine  to  Port  Louisa,  along  or  near  the  west  shore  of  the 
Mississippi  River,  including  the  orders  of  the  boards  of  super- 
visors for  the  location  and  construction  of  said  levee,  the  let- 
ting and  making  of  contracts  therefor,  the  order  for  issuing 
warrants  for  payment  for  the  work  done  in  said  construction, 
and  the  warrants  issued  thereunder,  be  and  the  same  are 
hereby  legalized,  and  shall  be  held  and  decreed  valid  and 
effectual  to  the  same  extent  and  effect  in  all  respects  as  to 
said  proceedings,  as  if  the  same  had  fully  conformed  to  the 
law  when  the  same  were  had  and  taken;  and  said  levee,  as 
actually  constructed,  shall  be  held  and  deemed  to  be  a  lawful 
levee,  to  be  maintained  and  repaired  as  provided  by  law  in 
respect  to  such  public  improvements;  and  all  provisions  of 
the  law  applicable  to  levees  duly  constructed  under  chapter 
2,  title  10,  of  the  code,  and  the  amendments  thereto,  shall 
apply  to  the  said  levee. 

" '  Sec.  2.  The  boards  of  supervisors  of  Muscatine  and 
Louisa  counties,  respectively,  shall,  at  their  regular  meetings 
next  after  the  expiration  of  thirty  days  from  the  taking  effect 
of  this  act,  proceed  to  ascertain  anew  the  total  amount  of  the 
cost  and  expense  of  the  construction  of  said  levee,  including 
interest  accrued  and  to  accrue  on  the  excess  of  the  amount  of 
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any  unpaid  warrants  issued  for  payments  due  to  contractors, 
over  and  above  the  amount  of  money  applicable  to  such  pay- 
ments, now  in  the  hands  of  the  treasurers  of  Muscatine  and 
Louisa  counties,  and  including  all  costs  and  expenses  of  the 
proceedings  in  locating  and  constructing  said  levee  (exclusive 
of  any  costs  or  expenses  of  litigation  in  reference  thereto),  and 
any  amount  necessary  to  compensate  for  property  appropri- 
ated for  said  levee,  and  said  boards  shall  reapportion  and 
reassess  the  amount  so  ascertained  among  and  upon  the  lands 
in  said  counties  benefited  by  location  and  construction  of  the 
said  levee  in  proportion  to  the  amount  of  benefit  to  said  lands, 
respectively.  Said  boards  shall  take  as  the  basis  for  such  re- 
apportionment and  reassessment  the  lists  or  schedules  of  lands 
in  their  respective  counties  heretofore  assessed  by  them  for 
said  levee,  as  benefited  thereby.  But  all  persons  interested 
in  or  affected  by  said  assessments  shall  have  the  right  to  ap- 
pear and  be  heard  before  said  boards  in  respect  to  said  appor- 
tionments and  assessments,  and  the  said  boards  shall,  on  such 
hearings,  make  such  changes,  both  in  respect  to  the  lands  to 
be  assessed  and  the  amounts  to  be  assessed  thereon,  respect- 
ively, as  in  their  judgment  may  be  necessary,  to  make  such 
apportionments  and  assessments  just  and  equitable,  and  on 
the  completion  of  said  reapportionments  and  reassessments, 
all  the  provisions  of  the  law  applicable  to  apportionments  and 
assessments  made  under  and  by  virtue  of  chapter  2,  title  10, 
of  the  code,  and  the  amendments  thereof  in  respect  to  the 
mode  of  collection  and  application  of  the  proceeds  thereof,  and 
appeals  therefrom,  including  the  provisions  of  sections  6  and 
7  of  chapter  85  of  the  acts  of  the  eighteenth  general  assembly, 
shall  apply  to  the  said  reassessments  hereby  directed;  pro- 
vided, that  the  owners  of  any  lands  so  assessed  shall  be  en- 
titled to  credit  upon  their  said  reassessments  for  any  payments 
made  and  not  refunded  upon  any  previous  assessments  made 
or  assumed  to  be  made  upon  such  lands,  respectively,  for  or 
on  account  of  the  construction  of  the  said  levee. 

"'Sec.  3,  This  act,  being  deemed  of  immediate  impor- 
tance, shall  take  effect  from  and  after  its  publication  in  the 
Muscatine  Journal  and  the  Wapello  Republican,  newspapers 
published  in  Muscatine  and  Louisa  counties,  and  in  the  Iowa 
State  Register,  a  newspaper  published  at  Des  Moines,  Iowa, 
such  publications  to  be  without  expense  to  the  state.' " 

Under  the  authority  of  tliese  provisions  of  the  law,  the  de- 
fendant board  proceeded  to  reapportion  and  reassess  the  costs 
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of  such  improvements,  taking  as  a  basis  the  lands  which  in 
the  prior  proceedings  had  been  reported  as  benefited  by  such 
improvement  or  construction.  The  proceedings  resulted  in 
the  lands  of  the  plaintiffs  being  assessed  with  amounts  vary- 
ing in  proportion  to  the  adjudged  benefits  thereto.  The  dis- 
trict court  sustained  the  action  of  the  board,  and  the  record 
presents  a  number  of  interesting  and  important  questions  as 
to  the  legality  of  the  proceedings  of  the  board  on  constitutional 
and  other  grounds. 

1.  To  a  proper  understanding  of  the  contentions  of  counsel, 
it  is  important  to  have  in  mind  that  in  the  proceeding  prior  to 
the  former  adjudication  between  these  parties  in  this  court, 
the  lands  claimed  to  be  benefited  by  the  improvement  had 
been  selected  under  the  provisions  of  the  law  prior  to  the  cura- 
tive act  in  question,  lists  or  schedules  thereof  had  been  pre- 
pared, and  the  levee  had  been  located  and  constructed.  At 
this  point  in  the  proceeding,  the  action  of  the  board  of  Musca- 
tine County  (defendant  herein)  was  by  this  court  declared 
void  for  want  of  jurisdiction,  because  of  a  failure  to  file  in  the 
office  of  the  county  auditor  "  a  petition  signed  by  a  majority 
of  persons,  resident  in  the  county,  owning  lands  adjacent  to 
such  improvements,  setting  forth  the  necessity  for  the  same, 
and  the  starting-point,  route,  and  termini."  It  should  also  be 
kept  in  mind  that  the  curative  act,  in  pioviding  for  a  reappor- 
tionment and  a  reassessment  of  the  costs  of  the  construction 
and  future  maintenance,  provides  that  the  board  shall  take  as 
the  basis  of  its  action  the  lists  or  schedules  of  land  heretofore 
assessed  by  them  for  said  levee,  and  it  further  attempts  to 
make  valid  the  act  of  the  board  in  the  location  and  construc- 
tion of  the  levee.  In  other  words,  the  legislature  undertook 
to  make  valid  such  acts  of  the  board  as  this  court  had  ad- 
judged to  be  void.  The  position  of  appellants  is  succinctly 
and  clearly  stated,  and  we  quote  it  as  introductory  to  the  fur- 
ther discussion  of  the  question:  "We  wish  our  position  to  be 
understood  in  this  matter,  and  we  now  explicitly  state  that 
all  irregularities  and  informalities  in  the  proceedings  of  boards 
of  supervisors,  where  they  have  obtained  jurisdiction  of  the 
eubject-matter  of  such  proceedings  and  of  the  proper  persons, 
may  be  cured  by  an  act  of  the  general  assembly.  But  where 
there  is  a  want  of  such  jurisdiction,  and  their  acts  are  for  that 
reason  void,  no  curative  act  can  ever  reach  them."  It  cannot 
be  questioned  that  in  this  case  the  legislature  has  run  counter 
to  the  proposition  thus  stated  by  counsel,  and  its  correctness 
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as  a  proposition  of  law  is  to  be  determined.  A  concession  by 
counsel,  further  on  in  the  argument,  enables  us  to  come  at 
once  to  the  point  in  question:  "  We  know  it  is  contended,  and 
will  be,  and  we  concede  it  to  be  the  law,  that  if  the  thing 
wanting  in  such  proceedings,  or  which  failed  to  be  done,  is 
something  the  legislature  might  have  dispensed  with  by  a 
prior  statute,  then  it  is  not  beyond  the  power  of  the  legislature 
to  dispense  with  it  by  subsequent  statute."  Accepting  this  as 
the  law  (and  its  correctness  could  not,  on  authority,  be  ques- 
tioned), we  look  to  the  former  decision  of  this  court  to  see  for 
what  reason  the  prior  acts  of  the  board  were  declared  void.  It 
is  there  at  once  seen  that  the  failure  of  jurisdiction  was  en- 
tirely dependent  upon  the  fact  that  "  a  petition  was  not  filed 
in  the  office  of  the  county  auditor,  signed  by  a  majority  of  the 
persons,  residents  of  the  county,  owning  landu  adjacent  to  the 
improvement,  setting  forth  the  same,  and  the  starting-point, 
route,  and  termini."  This  is  the  only  ground  upon  which  the 
court  denied  the  jurisdiction  of  the  board,  and  it  is  fair  to  state 
that,  with  such  a  petition,  properly  filed,  jurisdiction  would 
have  obtained. 

The  query  then  is.  Could  the  legislature  have  dispensed 
with  that  requisite  to  the  jurisdiction  of  the  board  in  the  first 
instance?  —  that  is,  would  it  have  been  competent  for  the  legis- 
lature, in  the  enactment  of  the  law  under  which  the  board 
first  proceeded,  to  have  provided  that  without  such  petition 
the  board  might  determine  the  necessity  for  tiie  improvement, 
its  route  and  termini,  and  cause  lists  and  schedules  of  the 
lands  to  be  benefited  thereby  to  be  prepared,  and  thereafter, 
upon  a  prescribed  notice  to  owners  of  the  lands,  with  oppor- 
tunities for  a  hearing  before  the  assessment,  and  with  the 
right  of  appeal,  could  the  board  take  such  action  as  would  be 
binding  upon  the  land-owners?  We  are  not  without  adjudi- 
cated cases  in  this  state  involving  facts  so  similar  as  to  make 
them  controlling.  The  case  of  Boardman  v.  Beckwith,  18 
Iowa,  292,  is  one.  By  a  change  in  the  revenue  laws  of  the 
state  there  was  no  provision  whatever  for  a  levy  of  taxes  for 
the  year  1858,  but  notwithstanding  their  want  of  authority, 
an  assessment  and  levy  were  made.  In  18G0  the  legislature 
passed  an  act  legalizing  said  assessment  and  levy,  and  author- 
ized the  collection  of  the  same  as  taxes  levied  under  the  pro- 
visions of  existing  laws:  See  Revision,  1860,  p.  130.  The  case 
involved  the  validity  of  the  sale  of  lands  for  the  taxes  of  that 
year,  and  by  virtue  of  the  legalizir.g  act  the  sale  was  sua- 
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tained.  In  that  case,  as  in  this,  much  stress  was  placed  upon 
the  fact  that  the  levy  of  the  tax  was  void,  and  the  opinion  in 
effect  concedes  the  illegality  of  the  levy,  but  it  clearly  main- 
tains the  doctrine  that  it  was  competent  for  the  legislature  to 
make  valid  that  which  was  before  void.  The  court  uses  this 
language:  "That  it  is  competent  to  thus  legislate  we  entertain 
no  doubt.  The  power  of  the  legislature  to  pass  acts  of  this 
character,  conducive  as  they  are  to  the  general  welfare,  and 
based  upon  considerations  of  controlling  public  necessity,  is, 
in  our  opinion,  undoubted."  As  to  the  levy  of  the  taxes  in 
1858  being  void,  see  Iowa  R.  R.  Land  Co.  v.  Soper,  39  Iowa, 
112,  where,  in  commenting  thereon,  it  is  treated  as  "utterly 
void."  That  is  a  stronger  case  as  against  appellants  than  the 
one  at  bar,  as  in  this  case  the  acts  brought  within  the  purview 
of  the  curative  act  are  none  of  them  prohibitive  of  the  right 
of  the  land-owner  to  be  heard  before  the  assessment  or  levy. 
As  to  the  particular  acts  legalized,  none  of  them  are  of  such 
a  character  that  the  land-owners  would  have  a  legal  right  to 
be  heard.  They  were  merely  determinative  of  the  necessity 
for  such  an  improvement,  the  locality,  and  the  listing  of  lands 
supposed  to  be  benefited  thereby.  The  case  involves  no  ques- 
tion of  damage  in  consequence  of  the  location  of  the  levee, 
and  the  only  interest  of  the  land-owner,  as  distinct  from  mat- 
ters of  public  concern,  is  his  personal  liability  for  the  expense 
of  construction.  In  this  respect  the  curative  act  affords  an 
opportunity  for  a  hearing  before  an  assessment,  both  as  to  the 
apportionment  and  assessment,  and  if  aggrieved  by  the  de- 
cision of  the  board,  there  is  the  right  to  appeal.  The  adju- 
dicated cases  relative  to  local  public  improvements  in  our 
cities  and  towns,  so  far  as  applicable,  are  all  in  harmony  with 
such  an  exercise  of  power  by  the  legislature,  and  we  do  not 
think  it  advisable  to  occupy  space  with  their  citation. 

2.  It  is  urged  that  if  the  proceeding  is  sustained,  it  amounts 
to  the  taking  of  private  property  without  just  compensation. 
No  more  so  than  in  the  cases  of  other  imposition  of  taxes. 
The  law  for  such  an  improvement  can  only  be  justified  on  the 
theory  that  it  is  a  public  necessity;  that  it  is  a  matter  of 
police  regulation,  affecting  the  health,  welfare,  and  happiness 
of  the  people.  Whether  it  amounts  to  that  in  fact  is  not  the 
question.  The  legislature  may  and  does  provide  for  the  settle- 
ment of  such  questions  of  fact  by  proper  agencies,  and  a  mis- 
take as  to  the  fact  no  more  renders  the  tax  imposed  for  its 
purpose  the  taking  of  property  without   compensation  than 
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does  the  imposition  of  other  taxes  for  special  purposes  which 
may  afterwards  prove  fruitless.  In  this  connection  we  are  re- 
ferred to  the  case  of  Gatch  v.  City  of  Des  Moines,  63  Iowa,  718. 
In  that  case  the  defendant  city  had  by  resolution  provided 
for  the  construction  of  a  system  of  sewers,  and  that  the  cost 
should  be  assessed  upon  the  adjacent  property  ^^ro  rata.  The 
assessment  of  this  pro  rata  share  was  made  without  notice  to 
the  property  owner,  and  in  that  respect  it  was  adjudged  illegal. 
There  is  no  holding  in  the  case  that  the  adoption  of  the  reso- 
lution to  make  the  improvement,  and  to  burden  the  adjacent 
property  with  the  costs  thereof  was  not  legal,  but  before  the 
burden  should  attach  by  way  of  assessment  there  should  be 
an  opportunity  for  hearing  upon  notice.  This  opportunity  i» 
cleaily  and  fully  given  in  the  case  at  bar,  the  curative  act  fix- 
ing the  time  and  place,  of  which  all  must  take  notice. 

3.  The  curative  act  is  assailed  as  being  obnoxious  to  sec- 
tion 30,  article  3,  of  the  constitution,  in  that  it  is  a  local  or 
special  law.  We  regard  this  as  the  most  doubtful  question  in- 
volved in  the  entire  consideration  of  the  case.  The  provision 
of  the  constitution  is  as  follows:  "  The  general  assembly  shall 
not  pass  local  or  special  laws  in  the  following  cases:  For  the 
assessment  and  collection  of  taxes  for  state,  county,  or  road 

purposes In  all  the  cases  above  enumerated,  and  in 

all  other  cases  where  the  general  law  can  be  made  applicable, 
all  laws  shall  be  general  and  of  uniform  operation  throughout 
the  state."  It  cannot  be  questioned  that  the  curative  act  is 
both  local  and  special  in  its  application.  Its  whole  tenor  and 
bearing  are  to  that  end.  It  is  in  aid  of  a  particular  and  a 
local  enterprise.  It  can  only  be  sustained  upon  the  theory  that 
a  general  law  cannot  be  made  applicable.  Counsel  for  appel- 
lants, in  argument,  ingeniously,  by  way  of  illustration,  at- 
tempt to  show  that  a  general  law  would  reach  the  object.  If 
the  mere  wording  of  the  law,  without  regard  to  legislative  pur- 
pose, is  to  be  the  guide  for  constitutional  interpretation,  we 
have  no  doubt  that  it  could  be  effected.  But  was  such  the 
intention  of  the  framers  of  the  constitution?  To  so  hold  is  to 
place  ourselves  in  harmony  with  the  often  repeated  attempts 
at  legislative  evasion,  when  confronted  by  constitutional  law, 
which  we  have  no  desire  to  do.  It  would  be  ditiicult  to  con- 
ceive a  state  of  facts  that  could  not  be  brought  within  the  pro- 
visions of  a  general  law,  with  such  a  construction.  No  such 
purpose  was  intended  by  the  constitutional  enactment,  but  on 
the  contrary,  it  presumes  conditions  under  which  general  law» 
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are  not  applicable,  and  special  or  local  laws  are  designed. 
While  the  legislature  might  recite  the  particular  facts  as  to 
the  "  island  levee,"  including  acts  done  or  omitted,  and  then 
provide  that  whenever  such  a  state  of  facts  should  exist  cer- 
tain results  will  follow,  it  would  be  done  with  a  view  solely  to 
effect  a  local  and  special  purpose.  The  fact  that  the  legisla- 
ture framed  the  act  in  question  as  it  did  is  evidence  of  its  de- 
sign, and  that  it  believed  that  the  general  law  could  not  be 
made  applicable;  and  we  are  not  justified  in  disturbing  its 
acts,  on  constitutional  grounds,  except  where  the  infraction  is 
clear,  palpable,  and  plainly  inconsistent:  Morrison  v.  Springer^ 
15  Iowa,  304;  Stewart  v.  Board  of  Supervisors  of  Polk  County, 
30  Id.  9,  and  cases  there  cited.  By  the  curative  act  it  was  not 
only  the  purpose  to  provide  for  the  assessment  and  payment 
for  the  improvement,  but  the  validity  of  the  location  was  ques- 
tioned; and  a  principal  purpose  of  the  act  was  to  legalize  that, 
and  constitute  it  a  public  improvement.  Its  accomplishment 
under  general  legislation  would  be  very  difl&cult,  if  not  impos- 
sible. The  line  or  route  of  the  levee  did  not  conform  to  the 
original  plan  as  a  whole,  and  an  effort  to  legalize  it  by  general 
legislation  would  have  involved  a  minuteness  of  description 
inconsistent  with  any  other  like  state  of  facts,  and  we  may 
here  dispose  of  the  question  on  the  theory,  at  least,  that  the 
act  is  not  so  clearly  obnoxious  to  constitutional  requirements 
as  to  justify  an  interference  by  us. 

4.  It  is  urged  that  the  curative  act  is  vulnerable  to  the  pro- 
vision of  the  constitution  that  "  every  act  shall  embrace  but 
one  subject,  which  shall  be  expressed  in  the  title";  and  the 
argument  extends  not  only  to  the  curative  act,  but  to  the  prior 
acts  forming  a  basis  for  the  proceeding  to  construct  tiie  levee. 
We  think  it  unnecessary  to  look  beyond  the  curative  act  itself. 
Whatever  may  be  true  as  to  former  acts,  the  curative  act 
eeems  sufficient.  The  title  of  the  act  is,  '*  An  act  to  legalize 
the  proceedings  of  the  boards  of  supervisors  of  Muscatine  and 
Louiea  counties  in  locating  and  constructing  a  levee  on  Musca- 
tine Island,  in  said  counties,  and  to  provide  for  an  assessment 
of  the  costs  thereof  on  the  lands  benefited  thereby."  The 
argument  proceeds  upon  the  theory  that  legalizing  the  pro- 
ceedings of  the  board  is  one  subject,  and  providing  for  an 
assessment  on  the  lands  is  another.  It  is  not  different  in  prin- 
ciple from  a  law  entitled  "  An  act  to  provide  for  the  construc- 
tion of  an  asylum,  and  to  provide  means  of  payment  therefor." 
The  one  as  clearly  embraces  two  subjects  as  the  other,  but 
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neither  is  objectionable  from  a  constitutional  standpoint.  The 
constitutional  language  is,  '*  Every  act  shall  embrace  but  one 
subject,  and  matters  properly  connected  therewith."  It  cannot 
be  claimed  tliat  in  the  construction  of  a  public  improvement 
the  payment  is  not  a  matter  properly  connected  therewith,  and 
it  cannot  be  a  matter  of  valid  objection  that  both  are  expressed 
in  the  title  of  an  act  providing  for  the  construction.  The  cura- 
tive act  is  a  remedy  for  any  such  defects  existing  prior  thereto, 
if  they  did  exist,  and  its  title  is  not  open  to  the  objection  urged. 
5.  At  the  trial  in  the  district  court  there  was  a  demurrer  to 
the  petition,  which  was  overruled,  after  which  the  defendants 
made  a  return  to  the  writ,  as  required  by  its  terms.  At  the 
further  hearing  there  was  a  change  in  the  personnel  of  the 
court,  and  it  is  urged  that  the  issues  presented  by  the  return 
were  the  same  as  those  arising  on  the  demurrer  to  the  petition, 
and  that  there  was  a  readjudication  thereof  against  the  objec- 
tion of  appellants,  and  its  correctness  is  urged  for  our  consid- 
eration. We  think  the  change  of  judges  makes  no  difference. 
It  is  the  same  court.  We  are  not  prepared  to  hold  that  if, 
during  the  trial  of  the  issues  of  an  action,  a  court  becomes 
convinced  of  an  error  he  may  not  correct  it.  It  would  be  a 
serious  impediment  to  a  fair  and  speedy  disposition  of  causes 
if  such  a  rule  was  to  obtain.  If,  on  the  trial  of  the  issues 
presented  by  the  return,  questions  legitimately  arose  involved 
in  the  issues  presented  by  the  demurrer,  it  was  the  duty  of 
the  court  to  pass  upon  them,  and  in  so  doing  it  was  not  re- 
quired to  follow  the  ruling  on  the  demurrer  as  against  its  con- 
victions. With  the  proper  steps  taken  to  guard  the  record,  it 
is  difficult  to  see  bow  questions  should  thus  arise,  and  yet 
perhaps  they  may.  It  is  understood  that  the  question  arose 
in  this  case  from  the  rulings  of  diflferent  judges,  and  diflferent 
views  as  to  the  law.  It  was  certainly  the  duty  of  the  defend- 
ants, after  the  ruling  on  the  demurrer  to  the  petition,  to  make 
a  return  of  the  facts,  as  such  was  the  requirement  of  the  writ. 
If  it  stated  facts  in  exact  harmony  with  the  averments  of  the 
petition,  as  is  claimed  in  this  case  by  appellants,  there  would 
then  be  no  question  of  fact,  and  the  law  as  applicable  to  the 
petition  must  govern.  If  in  that  case  the  court  should  hold 
at  variance  with  the  holding  on  the  demurrer,  we  think  the 
last  ruling  must  be  the  controlling  one  in  that  court.  In  this 
case,  it  seems,  other  issues  were  made,  as  testimony  was  taken, 
and  we  think  the  holding  above  indicated  must  govern.  The 
peculiarities  of  this  case  may  distinguish  it  from  the  others  of 
more  Common  practice. 
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6.  It  is  urged  with  much  earnestness  that  the  prior  suit  in 
this  court  between  these  parties  constitutes  a  bar  to  any  pro- 
<;eeding8  under  the  curative  act  for  the  assessment  and  collec- 
tion of  these  taxes,  on  the  ground  that  by  such  adjudication 
the  assessment  and  levy  thereof  were  declared  void.  The 
taxes  in  the  former  suit  were  avoided  on  the  ground  that  there 
had  been  no  legal  assessment  or  levy.  The  object  of  the  cura- 
tive act  was  to  create  an  obligation  on  the  part  of  those  who 
had  been  benefited  by  the  improvement  to  pay  therefor.  The 
act  makes  direct  reference  to  the  adjudication,  and  provides 
for  a  reapportionment  and  reassessment  with  a  view  to  a  re- 
■determination  of  the  question  of  liability.  We  think  it  was 
competent  for  the  legislature  to  so  provide.  The  authority  of 
the  legislature  to  provide  for  new  trials  or  the  re-examination 
of  issues  is  not  questioned.  The  former  trial  determined  no 
vested  interest  or  right,  and  is  in  no  sense  a  bar  to  the  pro- 
ceeding under  the  new  law. 

7.  Quite  a  number  of  questions  have  been  urged,  not  referred 
to  in  this  opinion,  but  we  have  endeavored  to  discuss  the  prin- 
cipal ones,  and  with  the  space  already  devoted,  we  must  con- 
tent ourselves  by  saying  that  the  questions  have  received 
<;onsideration,  and  we  think  none  of  them  are  fatal  to  the 
judgment.  Some  of  the  questions  argued — with  regard  to 
errors  and  irregularities  in  the  proceedings  of  the  board  —  are 
not  questions  for  review  in  this  proceeding.  The  remedy  in 
such  cases  is  by  appeal  from  the  action  of  the  board.  The 
judgment  of  the  district  court  is  affirmed. 


Statutes  —  Cubativk  Acts.  —  Curative  or  remedial  statutes,  like  other 
statutes,  must  not  be  given  a  retrospective  application,  unless  it  plainly  ap- 
pears upon  its  face  that  it  was  intended  so  to  operate:  Richmond  v.  Henrico 
bounty,  83  Va.  204.  As  to  the  effect  of  remedial  statutes  upon  tax  deeds  as 
evidence:  Maguiar  v.  Henry,  84  Ky.  1;  4  Am.  St.  Rep.  182,  and  note.  Re- 
medial statutes  are  liberally  construed:  White  Lake  Lumber  Go.  v.  Russell,  22 
Neb.  126;  3  Am.  St.  Rep.  262;  White  v.  Mary  Ann,  6  Cal.  462;  65  Am.  Dec. 
523;  Parkinson  v.  State,  14  Md.  184;  74  Am.  Dec.  522;  Smith  v.  Wilcox,  24 
N.  Y.  353;  82  Am.  Dec.  302.  As  to  when  retrospective  curative  statutes 
■will  be  allowed  to  operate  and  take  effect:  OullaJian  v.  Sweeney,  79  Cal.  537; 
12  Am.  St.  Rep.  172,  and  note.  A  curative  statute  may  be  passed  to  legalize 
<lefective  proceedings  under  a  former  statute  only  in  cases  where  the  legisla- 
ture has  present  authority  to  authorize  like  proceedings:  Kimball  v.  Town  of 
Hosendale,  42  Wis.  407;  24  Am.  Rep.  421}  compare  State  v.  Torinus,  26  Minn. 
1;  37  Am.  Rep.  395,  and  note. 

Statxjtks  —  Local  and  Special  Legislation.  —  As  to  what  are  statutes 
of  local  application,  and  their  effect:  AUen  v.  Pioneer  Press  Co.,  40  Minn.  117} 
12  Am.  St.  Rep.  707,  and  particularly  the  cases  cited  in  note  716. 
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Ferguson  v.  Firmenich  Manufacturing  Co. 

[77  Iowa,  576.] 

Riparian  Proprietors  —  Relative  Rights  of  Upper  akd  Lower.  —  The 
lower  owner  of  land  on  a  stream  has  the  right  to  have  the  water  which 
flows  from  the  laud  of  an  upper  owner  in  as  pure  and  wholesome  a  cou- 
dition  as  a  reasonable  and  proper  use  of  the  stream  by  the  upper  owner 
will  permit.  The  upper  owner  will  not  be  allowed  to  poison  or  corrupt 
the  stream,  but  he  may,  as  a  rule,  use  it  in  a  reasonable  manner,  for  rea- 
sonable purposes,  even  for  the  purpose  of  carrying  off  waste  matter;  and 
whether  the  use  to  which  he  puts  it  is  reasonable  or  not  must  be  deter- 
mined by  tlie  circumstances  of  the  case. 

Pollution  of  Stream  —  Liability  of  Upper  Owner  for  Contributing 
TO.  —  If  an  upper  owner  on  a  stream  contributes  to  its  pollution  after  it 
has  been  already  polluted  above  him,  but  what  he  contributes  renders 
the  water  unfit  for  stock  and  charges  it  with  noxious  gases,  when  before 
it  was  fit  for  stock  and  free  from  such  gases,  he  will  be  liable  in  damages 
to  the  lower  owner. 

Lower  Owner  Who  Contribute3  to  Pollution  of  Stream  cannot  Re- 
cover damages  of  the  upper  owner  for  polluting  it,  if  his  own  acts  con- 
tribute to  cause  those  things  of  which  he  complains.  But  if  he  sustains 
damage  from  the  wrongful  acts  of  the  upper  owner,  to  which  he  has  not 
contributed,  he  may  recover. 

Measure  of  Damages  for  Pollution  of  Stream. — Where  the  upper 
owner  on  a  stream  so  pollutes  it  as  to  not  only  render  the  water  unfit  for 
stock,  but  to  make  it  a  source  of  sickness,  pain,  and  discomfort  to  the 
lower  owner  and  his  family,  the  lower  owner  is  entitled  to  recover  not 
only  for  the  depreciation  in  the  rental  value  of  the  premises  caused  by 
the  nuisance,  but  also  such  other  damage  as  he  may  have  sustained,  in- 
cluding that  which  has  resulted  from  bodily  sickness,  pain,  and  dis- 
comfort. 

Action  to  recover  damages  for  polluting  a  stream.  There 
was  a  verdict  and  judgment  for  the  plaintiff,  and  the  defend- 
ant appealed.     Other  facts  are  stated  in  the  opinion. 

/.  L.  Carney,  for  the  appellant. 

/.  F.  Meeker,  and  Caswell  and  Meeker,  for  the  appellee. 

Robinson,  J,  Plaintiff  is  the  owner  of  412  acres  of  land, 
through  which  Linn  Creek  flows  from  the  southwest  in  a  north- 
easterly direction,  into  the  Iowa  River.  He  resides  upon  this 
land,  and  uses  it  in  part  aa  a  stock  and  dairy  farm.  The  de- 
fendant operates  a  glucose  factory,  situate  on  the  creek  afore- 
Baid,  about  half  a  mile  southwest  of  the  farm  of  plaintiff. 
Sheds  for  feeding  cattle  ara  located  near  the  factory,  and  are 
used  in  connection  with  it  Plaintiff  claims  that  in  the  years 
1886,  1887,  and  1888,  the  defendant  caused  to  be  discharged 
into  the  creek,  from  its  factory  and  cattle-sheds,  large  quanti- 
ties of  acids,  poisons,  manure,  and  other  filth,  in  consequence 
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of  which  the  water  flowing  therein  waa  so  polluted  that  it 
could  not  be  used  for  stock  or  domestic  purposes;  that  in  con- 
sequence of  such  discharges  the  water  of  said  creek  emitted 
unwholesome  and  noxious  vapors  and  odors;  that  by  reason 
of  the  said  acts  of  defendant  the*  plaintiff  and  his  family  suf- 
fered and  became  sick,  the  products  of  his  dairy  wore  greatly 
injured,  and  the  use  of  his  farm,  and  stock  thereon,  were 
greatly  damaged;  that  before  said  acts  of  defendant  were  com- 
mitted the  said  stream  furnished  excellent  water,  which  was 
used  by  plaintiff  for  his  stock,  and  for  domestic  purposes; 
that  said  stream  furnishes  the  only  running  water  on  his  farm; 
and  that  the  said  acts  of  defendant  were  wrongful.  Defend- 
ant denies  these  claims  of  plaintiff,  and  alleges  that  the 
creek  has  for  years  taken  and  received  the  drainage  and  sew- 
age of  the  southern  and  eastern  part  of  Marshalltown,  in- 
cluding that  from  slaughter-houses  located  thereon,  factories, 
fat-rendering  establishments,  outhouses,  and  other  sources  of 
filth,  and  that,  in  consequence,  its  water  becomes  unfit  for  use. 
Defendant  further  claims  that  the  contamination  of  the  water, 
and  the  vapors  and  odors  of  which  plaintiflF  complains,  are  due 
to  a  slaughter-house  which  is  maintained  on  his  land,  and  for 
which  he  is  responsible.  The  evidence  shows  that  during  the 
year  1887  the  water  of  Linn  Creek  from  a  point  above  the 
glucose  factory  to  its  confluence  with  the  Iowa  River  was  in  a 
foul  and  unwholesome  condition,  and  that  noxious  odors  were 
exhaled  therefrom.  Some  of  the  evidence  tended  to  show  that 
acts  authorized  by  defendant  contributed  largely  to  produce 
that  condition.  There  was  also  some  evidence  which  tended 
to  show  that  plaintifl"  was  partially  responsible  for  the  evils  of 
which  he  complains. 

1.  The  relative  rights  of  the  upper  and  lower  owners  of 
lands  intersected  by  a  stream  of  water  were  considered  to  some 
extent  in  the  case  of  Spence  v.  McDonough,  77  Iowa,  460.  We 
said  in  that  case  that  the  lower  owner  has  the  right  to  have 
the  water  which  flows  from  the  land  of  an  upper  owner  in  as 
pure  and  wholesome  a  condition  as  a  reasonable  and  proper  use 
of  the  stream  by  the  upper  owner  will  permit.  The  upper  owner 
will  not  be  allowed  to  poison  or  corrupt  the  stream:  Wash- 
burn on  Eafiements,  332;  1  Hilliard  on  Torts,  601.  In  many 
cases  he  may  use  all  of  its  water  to  supply  what  are  termed 
his  natural  wants,  as  for  household  purposes  and  for  his  stock, 
but  cannot  appropriate  it  all  for  so-called  artificial  purposes,  as 
for  manufacturing,  to  the  damage  of  a  lower  owner:  Wash- 
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burn  on  Easements,  330;  Gould  on  Waters,  sec.  205.  The 
upper  owner  may,  as  a  rule,  use  the  stream  in  a  reasonable 
manner,  for  reasonable  purposes,  even  as  a  means  of  carrying 
off  waste  matter.  Whether  the  use  to  which  he  wislies  to  de- 
vote it  is  reasonable  must  be  determined  by  the  circumstancee 
of  the  case:  Washburn  on  Easements,  326;  Gould  on  Waters, 
sec.  206. 

2.  It  is  claimed  by  appellant  that  Linn  Creek,  above  the 
farm  of  plaintiff,  has  been  used  as  a  common  sewer  by  the 
city  and  inhabitants  of  Marshalltown  for  many  years,  and  was 
60  used  during  the  time  in  question;  that  in  consequence  of 
such  use  its  water  was  polluted  and  rendered  unfit  for  domes- 
tic purposes  and  for  stock,  and  that  defendant,  at  most,  only 
contributed  to  the  results  of  which  plaintiff  complains.  But 
if  that  be  true,  it  would  not  relieve  defendant  from  liability  in 
this  action.  The  right  to  so  use  the  stream  is  not  sliown  to 
exist.  Plaintiff  owned  the  land  involved  in  this  suit  before 
such  use  of  the  stream  was  made,  and  had  a  vested  right  in 
it,  of  which  he  has  not,  so  far  as  is  shown,  been  deprived.  If 
the  claim  of  defendant  be  true,  it  could  not  escape  responsi- 
bility for  the  wrong  because  others  contributed  to  it.  But 
plaintiff  contends  that,  although  the  water  of  the  creek  had 
been  somewhat  contaminated  by  the  sewage  of  the  city  and 
other  causes,  yet  it  was,  and  would  have  been,  good  for  stock, 
and  would  have  been  free  from  noxious  odors,  but  for  the  acta 
of  defendant.  Some  of  the  evidence  tends  to  support  this 
claim,  and  if  it  be  well  founded,  the  plaintiff  should  recover: 
Code,  sec.  3331;  Piatt  v.  Chicago  etc.  Ry  Co.,  74  Iowa,  131; 
Ewell  V.  Greenwood,  26  Id.  377;  Wood  on  Nuisances,  sec.  445. 

3.  In  November,  1885,  plaintiff  leased,  for  the  purpose  of 
putting  a  slaughter-house  thereon,  a  small  tract  of  ground 
near  his  dwelling  and  on  Linn  Creek,  "with  the  privilege  of 
the  creek."  There  was  evidence  to  the  effect  that  a  slaughter- 
house was  constructed  under  the  lease,  and  operated  during 
1887;  that  much  animal  matter  was  thrown  therefrom  into 
the  creek,  and  permitted  to  corrupt  its  water;  that  other  ani- 
mal matter  was  thrown  about  the  slaughter-house,  and  there 
permitted  to  decay;  that  the  slaughter-house  was  a  nuisance, 
for  which  plaintiff  was  in  part  responsible,  and  that  to  that 
source,  and  other  causes  due  to  him,  much  of  the  evil  of  which 
he  complains  is  attributable.  The  responsibility  of  plaintiff 
for  the  condition  of  the  stream  and  the  odors  in  controversy 
was  put  in  issue  by  the  answer.     Appellant  sought  to  estab* 
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lish  that  responsibility  during  the  trial,  and  asked  an  instruc- 
tion in  regard  to  it,  which  was  refused.  The  court  charged 
the  jury  that  "if  it  appears  that  the  offensive  exhalations 
complained  of  were  caused  by  the  act  or  omission  of  plaintiff 
liimself,  or  by  otliers,  acting  without  the  co-operation,  conniv- 
ance, or  assistance  of  the  defendant,  then  he  cannot  reco\er 
anything  on  account  of  such  alleged  annoyance  or  disturbance 
in  the  comfortable  use  and  enjoyment  of  his  premises";  but 
it  failed  to  charge  them  as  to  the  effect  of  contribution  by 
plaintiff  to  the  results  of  which  he  complains.  It  is  insisted 
by  appellee  that  he  is  entitled  to  recover  if  a  wrong  has  been 
proven,  notwithstanding  the  fact  that  he  may  have  contrib- 
uted to  it.  We  do  not  think  his  position  is  well  taken.  If  he 
contributed  to  the  wrong,  he  and  defendant  were  joint  wrong- 
doers. In  law,  the  act  of  each  was  the  act  of  both.  It  was 
said  in  Turner  v.  Hitchcock,  20  Iowa,  318,  that  there  is  no 
contribution  among  tort-feasors  who  have  all  knowingly  com- 
mitted a  wrong,  and  that  the  damage  is  not  severable  or 
apportion  able  between  them:  See  also  1  Hilliard  on  Torts,  176, 
note  3;  Afett  v.  Soule,  40  Iowa,  238;  Cassady  v.  Cavenor,  37 
Id.  300.  It  is  true,  the  answer  charges  that  the  damage  of 
which  plaintiff  complains  was  the  result  of  his  own  act  in 
maintaining  a  slaughter-house;  but  it  also  sets  out  various  al- 
leged acts  of  plaintiff  which  were  contributory  in  their  nature; 
and  the  efforts  of  defendant  during  the  trial  were  largely 
directed  to  showing  contribution  on  the  part  of  plaintiff.  The 
instruction  in  regard  to  contribution  asked  by  defendant  was 
objectionable  in  some  respects,  but  it  directed  attention  to  that 
issue,  and  an  instruction  in  regard  to  it  should  have  been 
given.  Acts  of  plaintiff  sufficient  to  defeat  his  recovery  would 
be  such  as  contributed  to  cause  those  things  of  which  he  com- 
plains. If  he  has  sustained  damage  from  the  wrongful  acts 
of  defendant  to  which  he  did  not  contribute,  then  he  shoulc 
recover  therefor.  The  evidence  seems  to  show  that  different 
portions  of  plaintiff's  farm  were  devoted  to  different  uses. 
Some  of  his  stock  was  kept  in  a  field  between  the  slaughter- 
house on  his  premises  and  the  factory  and  sheds  of  defend- 
ant. It  may  be  that  the  alleged  wrongful  acts  of  plaintiff  did 
not  affect  the  water  of  the  stream  so  far  up  as  that  field,  and 
that  he  would  be  entitled  to  recover  as  to  that  and  the  cattle 
kept  therein,  or  if  his  acts  did  not  contribute  to  the  odors  in 
controversy,  he  may  be  entitled  to  recover  the  damage  caused 
by  them,  the  liability  of  defendant  being  established;  but  be 
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cannot  recover  for  a  wrong  for  which  he  is  in  whole  or  in  part 
responsible:  Field  on  Damages,  21. 

4.  The  court  charged  the  jury  as  follows:  "If  you  find  for 
the  plaintifi',  the  measure  of  his  recovery  will  be  the  diflference, 
if  any,  between  the  fair  and  reasonable  value  of  the  use  of  his 
premises  as  they  would  have  been  without  the  alleged  nui- 
sance, and  the  fair  and  reasonable  value  of  said  premises  with 
the  alleged  nuisance,  with  such  other  and  further  sum  as  will 
fairly  and  reasonably  compensate  him  for  the  bodily  sickness, 
pain,  and  discomfort  which  he  has  suffered  (if,  from  the  evi- 
dence, you  find  he  has  suffered  any)  by  reason  of  the  nuisance 
or  offensive  exhalations  from  the  creek,  occasioned  by  defend- 
ant's wrongful  act  in  contaminating  it,  if  such  wrongful  con- 
tamination has  been  proved."  It  was  clearly  erroneous,  and 
probably  the  result  of  an  oversight,  to  charge  the  jury  that 
the  measure  of  plaintiff's  recovery  would  be  the  difference 
between  the  value  of  the  use  of  the  premises  in  one  case  and 
the  value  of  the  premises  in  the  other.  It  is  contended  by 
appellant  that  depreciation  in  rental  value  of  the  premises  is 
not  a  proper  measure  of  remedy  in  the  case;  that  the  measure 
would  be  the  expense  of  watering  stock  from  a  well,  or  putting 
in  a  wind- mill,  or  replacing  the  supply  of  water  by  other  means. 
But  plaintiff  complains  of  a  nuisance  which  affected  the  use 
and  enjoyment  of  his  home  and  farm.  The  loss  of  water  was 
only  a  part  of  the  damage  he  claims  to  have  systained.  In 
•uch  cases,  the  depreciation  in  rental  value  may  be  consid- 
ered: Randolfy.  Town  of  Bloomfield,  77  Iowa,  50;  ante,  p.  268; 
Shively  v.  Cedar  Rapids  etc.  R'y  Co.,  74  Iowa,  170;  7  Am.  St. 
Eep.  471;  Loughram  v.  City  of  Des  Moines,  72  Iowa,  884. 

5.  It  is  further  urged  by  appellant  that  plaintiff  is  not  en- 
titled to  recover  for  bodily  sickness,  pain,  and  discomfort,  and 
that  the  portion  of  the  charge  quoted  is  erroneous  in  permit- 
ting recovery  for  them.  We  held  in  Randolf  v.  Town  of 
Bloomfield,  supra,  that  the  person  injured  was  not  limited  in 
his  recovery  to  the  damages  sustained  by  reason  of  the  depre- 
ciation of  the  rental  value  of  the  property  affected  by  the 
nuisance,  but  that  he  was  also  entitled  to  recover  for  the  in- 
convenience and  discomfort  suffered,  and  the  deprivation  of 
the  comfortable  enjoyment  of  the  property  by  himself  and 
family.  In  Loughram  v.  City  of  Des  Moines,  supra,  we  decided 
t^\at  recovery  might  be  had  for  loss  of  time  and  expense  incurred 
by  reason  of  sickness,  in  addition  to  the  depreciation  in  rental 
value  of  the  premises.     It  is  the  policy  of  the  law  to  allow  to 
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the  injured  party  full  compensation  for  all  injuries  sustained: 
Randolf  v.  Town  of  Bloomfield,  8X(,pra,  and  cases  therein  cited. 
Following  that  rule,  we  conclude  that  there  may  be  a  recovery 
for  such  special  damages  as  plaintiflF  may  have  suffered,  in- 
cluding that  resulting  from  sickness,  pain,  and  discomfort: 
Code,  sec.  3331;  Ellis  v.  Kansas  City  R'y  Co.,  63  Mo.  131;  21 
Am.  Rep.  436;  3  Sutherland  on  Damages,  415-417;  Kearney 
V.  Farrell,  28  Conn.  320;  73  Am.  Dec.  677. 

6.  Complaint  is  made  of  the  action  of  the  court  in  giving 
other  portions  of  the  charge,  and  in  refusing  to  give  instruc- 
tions asked  by  defendant.  What  we  have  already  said  in- 
dicates our  views  on  the  questions  thus  raised.  Other  ques- 
tions discussed  by  counsel  may  not  arise  on  another  trial. 

For  the  errors  pointed  out,  the  judgment  of  the  district 
court  is  reversed.  

Watbrcoubsbs  —  RiPARiAir  Rights.  —  LicMitjf  «j/"  tTpper  Proprietor.  — 
There  are  certain  duties  iacambent  npon  an  upper  riparian  proprietor  with 
respect  to  the  riparian  proprietors  below  him,  and  failing  to  observe  these 
duties,  he  becomes  liable.  He  is  liable  for  unlawfully  and  unreasonably 
diverting  waters:  Hammond  v.  jffo«e,  11  CoL  524;  7  Am.  St.  Rep.  258;  Jonea 
V.  Adams,  19  Nev.  78;  3  Am.  St.  Rep.  788;  HeUbron  v.  Fowler  etc  Co.,  75 
Cal.  426;  7  Am.  St.  Rep.  183.  and  note;  Redman  ▼.  Forman,  83  Ky.  214; 
Bliss  V.  Johnson,  76  Cal.  597;  Heilhron  v.  Kings  River  etc.  Co.,  76  Id.  11;  Ul- 
bricJU  T.  Evfaula  Water  Co.,  86  Ala.  687;  11  Am.  St.  Rep.  72;  Anderson  v. 
Cincinnati  S.  R^y,  86  Ky.  44;  9  Am.  St.  Rep.  263;  Heilhron  v.  Land  and 
Water  Co.,  80  Cal.  189;  or  for  unduly  increasing  the  natural  flow  of  water 
npon  the  property  below:  Orant  v.  Kuglar,  81  Ga.  637;  Gregory  v.  Btish,  64 
Mich.  37;  8  Am.  St.  Rep.  797;  Boynton  v.  Longley,  19  Nev.  69;  3  Am.  St. 
Rep.  781,  and  cases  cited  in  note  788;  or  for  obstructing  the  natural  flowags 
unnecessarily:  Stewart  v.  Schneider,  22  Neb.  286;  Sipsey  River  etc.  Co.  v. 
Georgia  P.  R.  R.  Co.,  87  Ala.  154;  Bliss  v.  Johnson,  76  Cal.  597;  or  for  pol- 
luting the  waters:  Clifton  Iron  Co.  v.  Dye,  87  Ala.  468;  Ulbrieht  v.  Eufaula 
Water  Co.,  86  Id.  587;  11  Am.  St.  Rep.  72;  Kieman  v.  Chicago  etc  R'y  Co., 
123  111.  188. 

Liability  qf  Lower  Proprietor.  —  The  lower  proprietor  is  liable  for  backing 
water  by  means  of  artificial  dams,  eta,  upon  the  lands  of  the  upper  riparian 
owner:  SuUens  v.  Chicago  etc.  R'y  Co.,  74  Iowa,  659;  7  Am.  St.  Rep.  501,  and 
particularly  note;  Pixley  v.  Clark,  35  N.  Y.  520;  91  Am.  Dec.  72,  and  note; 
Moore  r.  Chicago  etc  S'p  Co.,  76  Iowa,  263;  Stumbo  v.  Seeie^,  23  Neb.  212. 
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Meloy  v.  Chicago  and  Northwestern  R'y  Co. 

[77  Iowa,  743.] 

Risks  Assuhsd  by  Constructing  Enqinser  of  Railroad  vr  Vxhtttb  of 
HIS  Ehflothbnt. — An  engineer  employed  in  the  eonitmction  of  a 
tailroad  track,  but  not  responsible  for  its  condition  after  it  ia  laid,  as- 
Bumes,  by  virtue  of  his  employment,  such  risks  as  are  incident  to  the 
operation  of  trains  upon  such  a  track  in  a  reasonably  prudent  and  care- 
ful manner;  but  he  does  not  assume  risks  which  are  the  result  of  run- 
ning trains  at  an  unreasonably  high  rate  of  speed  over  a  track  in  a  bad 
and  dangerous  condition.  And  if  he  is  injured  by  the  derailment  of  a 
train  through  the  company's  negligence  in  caring  for  and  keeping  the 
newly  made  track  in  place,  and  in  running  such  train  at  a  dangerously 
rapid  rate  over  a  wet  and  yielding  track,  the  company  will  be  liable. 

Evidence  that  Other  Trains  were  Run  over  Same  Track  on  Same 
Dat  at  Same  Rate  of  speed  as  the  train  on  which  the  plaintiff  was 
injured  ia  not  admissible  to  show  that  the  company  was  not  negligent 
in  running  such  train;  nor  is  it  admissible  to  show  that  the  company 
had  no  notice  of  the  condition  of  the  track  at  the  time,  when  other  evi- 
dence, which  this  could  not  overcome,  abundantly  proved  that  it  had 
such  notice. 

Jury  may  Find  that  Train  was  Negligently  Run  at  a  dangerous  rate 
of  speed,  without  the  aid  of  expert  or  direct  testimony,  where  the  evi- 
dence shows  that  the  track  was  uneven,  that  it  contained  short  curves 
caused  by  the  sliding  of  the  track  on  the  wet  clay,  and  that  in  places 
one  side  was  up  on  planks  while  the  other  was  out  of  sight  in  the  mud, 
and  the  rate  of  speed  was  described  by  the  witnesses. 

Contributory  Negligence,  Question  of,  Properly  Submitted  to  Jury 
when.  —  Where  at  the  time  an  accident  occurred,  through  which  the 
plaintiff  was  injured,  he  was  riding  in  a  caboose,  used  as  a  tool-car,  near 
the  engine,  and  there  was,  at  the  other  end  of  the  train,  an  old  box-car, 
fitted  up  as  a  way-car,  but  it  did  not  appear  that  he  knew  that  the  box- 
car was  a  stronger  or  safer  car  to  ride  in  than  the  caboose,  and  it  further 
appeared  that  the  box-car  was  no  better  adapted  to  the  use  of  travelers 
than  the  caboose,  but  was  loss  convenient,  and  there  was  evidence 
tending  to  show  that  he  was,  on  the  occasion  of  the  accident,  one  of  a 
wrecking-crew,  riding  in  the  place  assigned  to  them,  the  question 
whether  he  was  guilty  of  contributory  negligence  in  riding  in  the  ca- 
boose instead  of  in  the  box-car  was  properly  submitted  to  the  jury,  al- 
though the  event  showed  that  he  would  not  have  sustained  the  injury 
had  he  been  riding  in  the  box-car  at  the  time  the  accident  happened. 

Action  for  personal  injuries.     The  opinion  states  the  case. 

Huhhnrd,  Clark,  and  Dawley,  for  tlie  appellant. 

Ward  and  Ilarman,  and  Mills  and  Keeler,  for  the  appellee. 

Robinson,  J.  In  the  summer  of  the  year  1884,  plaintiff'  was 
in  the  employment  of  defendant,  and  was  engaged  as  a  civil 
engineer  in  superintending  the  laying  of  the  track  on  a  new 
line  of  railway  which  defendant  wns  then  constructing  from 
Belle  Pliiine  to  What  Cheer.     He  was  not  required  to  see  that 
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the  track  was  kept  in  good  condition  after  it  was  laid.  On 
the  third  day  of  August  of  the  year  named,  the  track  had 
been  laid  from  Belle  Plaine  to  a  point  about  thirty-five  miles 
south.  On  that  day,  plaintiff,  who  was  in  Belle  Plaine  to 
visit  his  family,  was  ordered  to  go  to  the  front  with  a  wreck- 
ing-train, which  was  going  down  to  assist  in  replacing  on  the 
track  a  derailed  engine.  The  train  consisted  of  an  engine, 
which  was  run  backwards,  pushing  the  tender  and  pulling 
the  cars,  a  wrecking-car  with  derrick  next  to  the  engine,  an 
old  way-car,  fitted  up  and  used  as  a  tool-car,  next  to  the 
wrecking-car,  three  flat-cars  loaded  with  steel  rails,  three 
loaded  with  ties,  and  at  the  rear  end  a  box-car,  fitted  up  and 
used  as  a  way-car.  The  plaintiff,  with  other  employees  of 
defendant,  rode  in  the  tool-car.  At  a  point  about  twenty-one 
miles  south  of  Belle  Plaine,  tlie  engine,  derrick-car,  tool-car, 
and  forward  trucks  of  the  first  car  of  rails  left  the  track,  and 
the  tool-car  was  badly  broken.  At  the  moment  of  the  acci- 
dent, plaintiff  was  standing  on  a  platform  of  the  tool-car, 
whither  he  had  gone,  as  he  states,  for  the  purpose  of  jumping 
from  the  train,  under  the  belief  that  an  accident  was  immi- 
nent. He  was  caught  between  two  cars  in  such  a  manner 
that  his  left  leg  was  crushed,  making  amputation  necessary. 
Other  injuries  were  also  received.  The  evidence  on  the  part 
of  plaintiff  tends  to  show  that  the  track  where  the  accident 
occurred  was  in  bad  condition  at  that  time;  that  it  was  laid 
through  a  deep  cut,  over  wet,  soft  earth;  that  it  had  settled 
unevenly,  and  was  out  of  line;  that  the  condition  had  been 
made  worse  by  a  storm  of  rain  the  night  before;  and  that,  at 
the  time  of  the  accident,  the  train  was  running  from  twelve 
to  seventeen  miles  an  hour.  The  way-car  did  not  leave  the 
track. 

Plaintiff  charges  that  the  train  was  negligently  run  at  too 
high  a  rate  of  speed  over  a  track  known  to  defendant  to  be  in 
a  dangerous  condition,  by  an  inexperienced  and  incompetent 
engineer;  and  that  he  did  not  contribute  to  the  injuries  of 
which  he  complains.  The  jury  found  specially  that  defend- 
ant was  negligent  in  maintaining  and  repairing  the  road-bed 
and  track  at  the  time  and  place  of  the  accident;  that  the  train 
in  question  was  "running  at  a  dangerous  and  negligent  rate 
of  speed,  considering  the  condition  of  the  road-bed  at  that 
place  and  time";  and  that  plaintiff  was  not  guilty  of  contribu- 
tory negligence.  The  amount  of  the  verdict  and  judgment 
was  ten  thousand  dolhirs.     An  opinion  was  filed  in  this  cause 
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on  a  former  submission,  but  a  rehearing  was  granted  on  the 
petition  of  appellant,  and  the  cause  again  submitted. 

1.  It  is  contended  by  appellant  that  the  risks  incident  to 
riding  over  a  new,  partially  completed  road-bed  and  unbal- 
lasted track  were  necessarily  contemplated  in  the  employment 
of  plaintifif;  that  the  accident  in  question  was  a  risk  of  that 
kind,  and  therefore  that  he  is  not  entitled  to  recover  in  this 
action.  But  plaintiff  only  consented  to  incur  such  risks  as 
were  incident  to  the  operation  of  trains  upon  such  a  track  in 
a  reasonably  prudent  and  careful  manner.  He  did  not  as- 
sume risks  which  were  the  result  of  running  trains  at  an 
unreasonably  high  rate  of  speed  over  track  in  a  bad  and  dan- 
gerous condition.  Defendant  was  chargeable  with  knowledge 
of  the  condition  of  its  track  at  the  place  of  the  accident.  It 
knew  that  it  was  laid  over  wet  and  yielding  earth,  that  proper 
drains  had  not  been  constructed  to  carry  off  the  rainfalls  and 
the  water  which  came  from  the  banks,  and  that  the  storm  of 
the  night  before  had  aggravated  the  bad  condition  of  the  road- 
bed, and  had  made  greater  caution  in  running  trains  over  it 
necessary.  There  was  conflict  in  the  evidence  as  to  the  con- 
dition of  the  track  and  the  rate  of  speed  at  which  the  train  in 
question  was  run,  but  there  was  evidence  tending  to  support 
the  special  findings  of  the  jury  that  defendant  was  negligent 
in  not  keeping  the  road-bed  and  track  in  better  condition,  and 
that  it  was  negligent  in  the  matter  of  running  the  train. 
Plaintiff  did  not  assume  any  risk  resulting  from  such  negli- 
gence. He  had,  it  is  true,  superintended  the  laying  of  that 
portion  of  the  track  in  controversy,  but  it  was  laid  several 
weeks  before  the  accident  occurred,  and  plaintiff's  responsi- 
bility, therefore,  had  ceased.  It  was  then  in  charge  of  the 
road- master. 

2.  Appellant  complains  of  the  refusal  of  the  court  below  to 
allow  it  to  prove  that  similar  trains  had  been  run  at  the  same 
rate  of  speed  over  the  same  track  on  the  same  day,  without 
any  appearance  of  danger.  Appellant  was  permitted  to  prove 
the  condition  of  the  track  at  the  time  in  question,  and  for 
some  time  before.  The  fact  that  other  trains  were  run  over  it 
just  before  the  accident,  at  the  same  rate  of  speed,  would  not 
justify  a  negligent  and  improper  running  of  the  train  in  ques- 
tion. The  condition  of  the  road-bed  was  such  that  the  pass- 
ing over  it  of  loaded  trains  made  it  more  dangerous.  It  is 
urged  on  rehearing  that  the  evidence  was  admissible  to  show 
that  defendant  did  not  have  notice  of  the  condition  of  the  road. 
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That  point  was  not  made  on  the  first  submission  of  the  cause, 
but  it  would  hardly  be  sufficient  to  accomplish  the  purpose 
now  claimed  for  it.  It  might  show  that  the  locomotive-engi- 
neers who  ran  the  trains  in  question  did  not  know  that  the 
condition  of  the  road  was  bad;  but  it  appears  that  the  engineer 
who  ran  the  train  whicli  was  wrecked,  the  road-master,  who 
was  directly  responsible  for  its  condition,  and  other  employees, 
knew  or  were  chargeable  with  the  knowledge  of  its  condition. 

3.  It  is  further  contended  by  appellant  that  there  was  no 
evidence  that  the  train  was  run  at  an  unsafe  rate  of  speed.  It 
is  true  that  no  witness  testified  specifically  that  the  speed  was 
too  great  to  be  safe.  But  there  was  evidence  showing  that  the 
track  was  uneven;  that  it  contained  short  curves  caused  by 
the  sliding  of  the  track  on  the  wet  clay;  that  in  places  one  side 
of  the  track  was  raised  on  planks,  while  the  other  side  was 
down  in  the  clay,  and  was,  as  stated  by  one  witness,  "  out  of 
sight,  in  the  raud."  The  cars  swayed  from  side  to  side  in  such 
a  manner  as  to  cause  plaintifi"  to  believe  that  there  was  danger 
that  the  train  would  be  ditched.  The  rear  brakeman  applied 
brakes,  without  orders,  in  anticipation  of  danger,  to  check 
the  speed  of  the  train.  It  did  not  require  an  expert  to  tell  that 
the  condition  of  the  track  made  the  rate  of  speed  dangerous. 
It  was  competent  for  the  jury  to  find  that  the  train  was  negli- 
gently run  at  a  dangerous  rate  of  speed  from  the  evidence  sub- 
mitted. 

4.  The  court  charged  the  jury  as  follows:  "  If  you  find, 
from  the  evidence,  that  at  the  time  of  the  departure  of  the 
wrecking-train  on  which  the  plaintifi"  took  passage  the  defend- 
ant had  provided  a  safe  and  suitable  car  on  said  train  for  the 
accommodation  of  the  employees  of  the  defendant  in  riding  on 
said  train,  then  the  plaintifi",  in  the  exercise  of  ordinary  care 
and  prudence,  was  in  duty  bound  to  take  passage  on  such  car, 
and  if  he  neglected  so  to  do,  and  sought  a  more  dangerous  part 
of  the  train  on  which  to  ride,  and  was  thereby  injured,  then 
such  act  was  negligence  on  the  part  of  plaintiff;  and  if  such 
negligence  directly  contributed  to  his  own  injury,  then  he 
ought  not  to  recover.  But  if  you  find,  from  the  evidence,  that 
the  defendant  had  provided  more  that  one  car  on  said  train 
for  such  purpose, — that  is,  if  in  this  case  you  find  that  the  so- 
called  'way-car'  and  the  so-called  'tool-car'  were  both  pro- 
vided by  defendant  for  such  purpose,  —  or  if  you  find,  from  all 
the  facts  and  circumstances  connected  with  the  making  up 
and  operating  of  the  train  by  the  defendant,  that  the  plaintiff 


May,  1889.]     Mklot  v.  Chicago  btc.  R'y  Co.  829 

had  good  and  reasonable  grounds  for  believing,  and  that  he 
did  honestly  believe,  in  the  exercise  of  ordinary  care  and  pru- 
dence, that  both  of  said  cars  had  been  so  provided  for  such 
purpose,  then  he  was  justified  in  selecting  either  car  for  his 
passage  as  to  him  seemed  best  in  the  exercise  of  such  ordinary 
care  and  prudence,  —  under  such  state  of  facts  plaintiff  would 
not  be  negligent.  If  you  find,  however,  from  all  the  facts  and 
circumstances  connected  with  the  case,  that  a  man  of  ordinary 
care  and  prudence,  under  such  circumstances,  would  not  have 
acted  as  plaintifi"  did,  but  that,  in  the  exercise  of  such  ordinary 
care  and  prudence,  he  would  have  taken  passage  in  the  rear 
caboose  as  a  safer  place,  and  would  have  avoided  the  tool-car 
as  a  more  dangerous  place,  then  the  plaintiff  was  guilty  of 
negligence,  and  if  such  negligence  contributed  directly  to  pro- 
duce his  injuries,  he  ought  not  to  recover."  It  is  insisted  by 
appellant  that  the  verdict  is  contrary  to  this  paragraph  of  the 
charge,  for  the  reason  that  the  way-car,  at  the  rear  of  the  train, 
was  a  safer  place  than  the  tool-car  in  which  to  ride,  and  that 
by  riding  in  the  latter  plaintiff  contributed  to  the  injuries  of 
which  he  complains. 

The  cases  of  Player  v.  Burlington  etc.  R^y  Co.,  62  Iowa,  727, 
and  Doggett  v.  Illinois  Cent.  R'y  Co.,  34  Id.  284,  are  especially 
relied  upon  by  appellant  as  supporting  its  claim;  but  this 
case  is  different  from  those  in  several  important  particulars. 
In  this  case,  the  road  of  defendant  had  not  been  opened  to  the 
public  for  traffic.  The  plaintiff  was  not  a  passenger  within 
the  ordinary  meaning  of  that  term,  nor  was  he  a  trespasser. 
He  was  rightfully  on  the  train.  Some  of  the  evidence  tends 
to  show  that  he  had  been  directed  to  aid  the  wrcclcing-crew  in 
replacing  the  derailed  engine,  and  that  he  was  acting  in  re- 
sponse to  that  direction.  It  is  true  that  it  was  not  a  part  of 
his  duty  to  do  so,  but  if  he  had  been  asked  to  render  assistance 
in  that  work  by  competent  authority,  and  had  consented  to  do 
80  by  word  or  act,  he  became  on  that  occasion,  for  all  practi- 
cal purposes,  a  part  of  the  wrecking-crew,  and  was  entitled  to 
ride  in  the  place  provided  for  them.  The  tool-car  was  made 
for  a  caboose  or  way-car,  with  platforms  at  the  ends,  doors, 
steps,  and  seats,  but  at  the  time  in  question  was  used  as  a  car 
in  which  to  carry  a  supporting-jack,  switch-rope,  block,  pul- 
ley, chain-hooks,  bars,  and  other  articles  used  in  connection 
with  wrecks.  It  contained  accommodations  for  a  wrecking- 
crew,  and  was  occupied  by  some  of  them  on  the  trip  in 
question.     The  car  at  rear  of  the  train,  used  as  a  way-car  or 
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caboose,  had  been  in  use  for  some  weeks,  and  was  used  for 
transporting  employees  of  defendant,  and  supplies,  tools,  and 
various  articles,  as  frogs  and  a  wire  switch-rope.  At  the  time 
of  the  accident  it  contained  an  ice-box,  a  tool-box,  and  perhaps 
other  articles  of  the  kinds  already  named.  It  was  an  ordi- 
nary box-car,  which  had  been  furnished  with  seats,  and  steps 
at  the  sides.  So  far  as  the  evidence  shows,  it  was  no  better 
adapted  to  the  use  of  travelers  than  was  the  tool-car,  and  less 
convenient.  It  is  said  that  the  latter  was  an  old,  weak  car, — 
a  mere  "egg-shell";  but  one  of  the  witnesses  for  defendant 
testified  that  there  was  not  much  difference  as  to  strength  be- 
tween it  and  an  ordinary  freight-car.  The  evidence  does  not 
show  that  plaintiff  was  aware  of  any  weakness  in  the  car,  nor 
that  he  was  directed  to  ride  elsewhere,  although  the  conductor 
knew  where  he  was  riding.  In  view  of  all  these  facts,  we  are 
of  the  opinion  that  it  cannot  be  said,  as  a  matter  of  law,  that 
plaintiff  was  negligent  in  riding  in  the  tool-car,  nor  that  it 
was  more  dangerous  than  the  way-car.  It  is  true  that  if  he 
had  been  in  the  latter  when  the  accident  occurred  he  would 
have  escaped  injury,  but  the  course  pursued  by  plaintiff  must 
be  considered  in  the  light  of  the  circumstances  which  induced 
him  to  ride  in  the  tool-car  rather  than  in  the  light  of  subse- 
quent events.  The  relative  safety  of  the  different  cars  of  a 
train  must  depend,  not  alone  upon  the  places  they  occupy 
with  respect  to  the  engine,  but  in  part  upon  the  dangers  to  be 
encountered.  In  case  of  a  front-end  collision  or  a  broken 
bridge,  the  safest  car  might  be  the  one  farthest  from  the  en- 
gine; while  in  case  of  a  defective  road-bed,  which  is  made 
more  dangerous  by  each  passing  car,  the  safest  car  might  be 
the  one  next  the  engine.  We  think  it  was  for  the  jury  to 
determine,  from  all  the  evidence  submitted,  whether  or  not 
plaintiff  contributed  to  his  injuries,  and  they  found  specially 
that  he  did  not.  It  is  not  shown  that  he  rode  in  a  car  not 
designed  by  defendant  for  that  purpose.  If  he  was  in  fact 
one  of  the  wrecking-crew,  and,  in  the  exercise  of  ordinary  care 
and  prudence,  rode  in  the  place  provided  for  them,  he  was  not 
guilty  of  contributory  negligence.  The  charge,  as  an  entirety, 
submitted  fairly  and  with  sufficient  fullness  the  various 
issues  involved,  including  ike  question  of  plaintiff's  negli- 
gence. We  cannot  say  that  the  verdict  is  contrary  to  the 
charge,  nor  that  it  is  unsupported  by  the  evidence.  The  facts 
of  the  case  are  unusual,  and  must  govern  its  determination. 
5.  The  special  findings  of  the  jury  render  it  unnecessary  to 
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consider  some  of  the  assignments  of  error.  "We  discover  no 
error  in  the  case  prejudicial  to  appellant.  A  rehearing  was 
granted  in  this  case  because  of  some  language  in  the  former 
opinion,  in  regard  to  the  alleged  negligence  of  plaintiff,  which 
does  not  correctly  represent  the  views  of  this  court.  We  reach 
the  same  conclusion  which  we  did  on  the  first  submission. 
The  judgment  of  the  superior  court  is  affirmed. 


Master  and  Servant  —  Rises  Assumed  by  Servant  —  Note  to  Wilson  v. 
Dunrmth  etc  Co.,  ante,  p.  307;  Prather  v.  Richmond  etc.  R.  R.  Co.,  80  Ga.  427; 
12  Am.  St.  Rep.  263,  and  note.  The  employee  assumes  all  risks  and  perils 
usually  incident  to  his  employment,  among  which  are  such  as  it  is  his  duty 
to  take  knowledge  of  by  observation:  lUick  v.  Flint  etc.  R.  R.  Co.,  67  Mich. 
632. 

Negligence  —  Question  for  Whom.  — As  a  general  rule,  negligence  is  a 
question  for  the  jury:  Lyherg  v.  Northern  P.  R.  R.  Co.,  39  Minn.  15;  Lind- 
strand  v.  Delta  Lumber  Co.,  65  Mich.  254;  Baldwin  v.  St.  Louis  etc.  R'y  Co., 
72  Iowa,  46;  State  v.  Union  R.  R.  Co.,  70  Md.  69;  Drevis  v.  Woods,  71  Wis. 
329;  but  when  the  evidence  is  entirely  free  from  conflict,  negligence  becomes 
a  question  for  the  court  to  determine:  Louisville  etc.  R.  R.  Co.  v.  Perry,  87 
Ala.  392;  Missouri  P.  R'y  Co.  v.  McCally,  41  Kan.  639;  PicTcel  v.  Phenix  Ins. 
Co.,  119  Ind.  292;  compare  Schilling  v.  Chicago  etc  Ky  Co.,  71  Wis.  255, 
Schmidt  v.  Bauer,  80  Cal.  565,  and  Savannah  etc  R'y  Co.  v.  Folks,  76  Qa.  527, 
for  instances  of  cases  in  which  the  court  should  have  passed  upon  the  qaea* 
tion  ot  negligence  and  granted  a  nonsoit. 
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[70  Mabtlamo,  78.] 

TausT  Funds  Mizis  with  Thosi  of  Tbustxe,  iDiMTmcATioir  or  —  So 
long  aa  trast  funds  which  the  trustee  has  misapplied,  or  converted  into 
other  property,  or  mixed  with  his  own  funds,  can  be  traced,  the  oonrt 
will  always  attribute  the  ownership  thereof  to  the  cettui  que  trust,  and 
will  not  allow  his  right  to  be  defeated  by  the  wrongful  act  of  the  trustee 
or  fiduciary  in  mixing  or  confusing  the  trust  funds  with  his  oim,  or  even 
with  those  of  a  third  party. 

Right  of  Ownke  of  Fond  Traced  to  Possession  of  Another.  — The 
true  owner  of  a  fund  traced  to  the  possession  of  another  has  a  right  to 
have  it  restored,  not  as  a  debt  due  and  owing,  but  because  it  is  his  prop- 
erty wrongfully  withheld  from  him;  and  it  makes  no  difference  whether 
the  fund  be  traced  into  a  bank  account,  the  possession  of  an  individual, 
or  into  the  hands  of  a  firm  composed  of  many  individuals,  if  the  essen- 
tial facts  are  shown  by  which  the  identification  of  the  fund  can  be  estab- 
lished, and  no  superior  rights  of  innocent  third  parties  have  intervened. 

Txvsr  Property,  however  Changed,  Continues  Subject  to  Trust.  — 
As  between  cestui  que  trust  and  trustee,  and  all  parties  claiming  under  the 
trustee,  otherwise  than  by  purchase  for  valuable  consideration  without 
notice,  all  property  belonging  to  a  trust,  however  much  it  may  be 
changed  or  altered  in  its  nature  or  character,  and  all  the  fruit  of  such 
property,  whether  in  its  original  or  in  its  altered  state,  continues  to  be 
subject  to  or  affected  by  the  trust. 

Liability  of  Partnership  foe  Misappropriation  of  Trust  Fund  bt 
Member  or  Firm.  —  The  mere  fact  that  a  partner  who  is  a  trustee  or 
fiduciary  improperly  employs  the  money  of  his  cestui  que  trust  in  the 
partnership  business,  or  in  the  payment  of  partnership  debts,  is  not^ 
without  anything  more,  sufficient  to  entitle  the  cestui  que  trust  to  occupy 
the  position  of  creditor,  and  to  enforce  repayment  of  his  money  as 
against  the  firm.  To  render  the  firm  liable  in  such  case,  the  firm  itself 
must  be  shown  to  have  been  implicated  in  the  breach  of  trust,  and  this 
cannot  be  unless  all  the  partners  either  knew  whence  the  money  oame^ 
or  knew  that  it  did  not  belong  to  the  partner  making  use  of  it, 
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Petition.     The  opinion  states  the  case 

Robert  Biggs  and  Fielder  C.  Slingluffy  for  the  appellants. 

Milton  W.  Offutt  and  John  Prentiss  Poe,  for  the  appellee. 

Alvey,  C.  J.  Prior  to  the  21st  of  May,  1883,  and  down  to 
the  Ist  of  January,  1886,  John  P.  Shriner  was  a  merchant, 
and  manufacturer  of  harness,  in  the  city  of  Baltimore,  and 
he  carried  on  the  business  under  the  name  and  style  of  John 
P.  Shriner  &  Co.,  though  he  was  the  only  person  interested  in 
the  business.  On  the  2l8t  of  May,  1883,  he  was  appointed 
by  the  orphans'  court  of  Carroll  County  guardian  of  Mary 
and  John  Englar,  infants,  and  received  into  his  possession,  as 
belonging  to  his  wards,  the  sum  of  $10,846.25.  Of  this  sum 
there  was  deposited  by  Shriner,  on  the  day  of  its  receipt  by 
him,  that  is  to  say,  the  21st  of  May,  1883,  in  the  Howard 
Bank  of  Baltimore,  to  his  own  credit,  in  an  account  kept  in 
the  name  of  John  P.  Shriner  &  Co.,  the  sum  of  $10,238.20. 
As  against  this  and  all  other  credits  in  such  account,  amount- 
ing in  the  aggregate,  between  the  date  just  mentioned  and 
the  28th  of  August,  1883,  to  the  sum  of  $28,804.13,  John  P. 
Shriner  checked  and  otherwise  drew  out,  as  he  needed  the 
money,  various  suras,  amounting  in  the  aggregate  to  the  sura 
of  $28,755.64;  so  that,  at  the  date  last  mentioned,  there  re- 
mained in  bank  to  his  credit  on  this  account  only  the  small 
balance  of  $48.49.  The  money  appears  to  have  been  drawn 
out  of  bank  for  various  purposes;  some  of  it  to  be  loaned  out, 
a  considerable  portion  of  it  to  take  up  outstanding  paper  pay- 
able by  Shriner,  and  some  of  it  to  pay  bills  of  merchandise, 
etc.  Shriner  also  kept  an  account  in  the  Manufacturers'  Na- 
tional Bank  of  Baltimore,  during  the  same  time  of  the  account 
in  the  Howard  Bank,  but  there  is  nothing  to  show  that  there 
was  any  specific  sum  belonging  to  the  Englar  trust  fund  de- 
posited to  his  credit  in  that  account.  There  were  a  great 
many  deposits  made  to  his  credit  in  that  account,  but  there  is 
nothing  to  indicate  that  any  portion  of  them  belonged  to  a 
trust;  and  the  checks  against  the  credits  in  that  account, 
down  to  the  Ist  of  September,  1883,  had  reduced  the  balance 
in  favor  of  Shriner  to  the  small  sum  of  $34.01. 

For  some  time  immediately  preceding  the  Slst  of  Decem- 
ber, 1885,  Edward  C.  Shriner,  a  younger  brother  of  John  P., 
had  been  a  clerk  in  his  brother's  store;  and  on  the  31st  of 
December,  1885,  the  brothers  entered  into  the  following  agree- 
ment: "That  John  P.  Shriner,  owning  the  business  of  John  P. 
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Shriner  &  Co.,  hereby  agrees  to  associate  with  him  in  said 
business  the  said  Edward  C.  Shriner,  upon  the  following  terms 
■and  conditions:  The  said  Edward  C.  Shriner  is  to  receive  for 
his  services,  to  be  rendered  in  said  business,  the  annual  salary 
of  $624,  and  is  to  receive,  in  addition  thereto,  one  tenth  part 
of  the  profits  of  said  business,  as  carried  on  in  the  city  of  Bal- 
timore, or  elsewhere,  by  said  firm,  after  all  expenses,  includ- 
ing the  said  salary,  are  paid  and  satisfied;  John  P.  Shriner  is 
to  have  the  right  alone  to  sign  all  checks,  notes,  etc.,  of  said 
firm,  and  to  conduct  the  business  thereof  as  he  shall  think 
proper,  and  to  the  best  interest  of  both,  as  he  has  heretofore 
carried  on  said  business.  And  the  said  Edward  C.  Shriner, 
in  consideration  of  said  salary  and  said  interest  in  said  firm, 
hereby  agrees  to  devote  his  whole  time  and  attention  to  said 
business.     Witness  our  hands  and  seals." 

By  this  agreement,  and  the  clear  intention  of  the  parties 
thereto,  Edward  C.  Shriner  was  made  a  partner  with  hie 
brother  in  the  business,  with  all  the  responsibilities  of  a  part- 
ner to  creditors  and  other  third  parties  dealing  with  the  firm. 
And  being  such  partner,  and  interested  in  the  discharge  of 
partnership  obligations,  it  was  his  right  to  require  that  all  the 
partnership  funds  and  eflfects  be  directly  and  regularly  ap- 
plied to  the  payment  of  partnership  debts;  and  it  is  only 
after  all  partnership  debts  are  paid  that  the  separate  debts  of 
the  partners  can  be  paid  from  partnership  assets.  It  was  in 
respect  tp  these  rights,  and  this  order  of  payment  of  debts, 
that  the  general  assignment  for  the  benefit  of  creditors,  exe- 
cuted by  the  partoers  on  the  15th  of  November,  1886,  made 
provision.  To  thi?  order  of  payment,  the  creditors  of  the  firm 
^f  »robn  p.  Shriner  &  Co.  are,  by  the  terms  of  the  deed  of  as- 
signment, (entitled  to  insist,  unless  some  superior  right  be 
fhovyfl. 

iX  appears  that  the  trustee,  to  whom  the  general  assignment 
^a9  ma^?,  sold  at  private  sale  all  the  partnership  property 
«iid  assets  of  every  J^ind  for  the  sum  of  nine  thousand  five 
hundred  dollars,  an^  which  sale  was  ratified  by  the  court 
The  trustee  has  in  his  hands  of  this  purchase-money  the  sum 
of  16,543.60  for  distribution  to  those  entitled  to  receive  it. 

Jul  this  state  of  case,  the  appellants  filed  their  petition,  stat- 
ing  the  fact?  under  which  John  P,  Shriper  received  their 
money,  and  alleging  that  he  applied  the  same  to  the  use  of 
the  6rm  of  John  P.  Shriner  <fe  Co.;  and  that  "the  said  firm 
received  said  money  with  full  knowledge  as  to  its  characteti 
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and  as  to  the  violation  of  his  trust  by  the  said  John  P.  Shriner, 
guardian  as  aforesaid,  and  used  said  money  in  the  business  of 
eaid  firm,  converting  the  same  into  stock  and  material  used 
in  the  said  business";  and  that  "while  still  holding  said 
money  and  using  the  same  in  their  business  as  aforesaid,  the 
members  of  said  firm,  including  the  said  John  P.  Shriner," 
made  the  general  assignment  for  the  benefit  of  creditors.  The 
petition  then  proceeds  to  allege  the  amount  of  money  realized 
from  the  sale  of  the  partnership  effects  remaining  in  the  hands 
of  the  trustee;  and  after  alleging  the  amount  due  them  from 
their  guardian,  the  appellants  "charge  that  they  are  entitled 
to  priority  over  other  creditors  of  the  firm  of  Jolm  P.  Shriner 
&  Co.  in  the  distribution  of  the  net  proceeds  of  the  sale  of  the 
etock  of  said  firm,"  now  subject  to  the  control  of  the  court  for 
distribution. 

The  matter  of  the  petition  was  referred  to  the  auditor  of  the 
court,  with  power  to  take  testimony,  and  to  state  an  account. 
Testimony  was  taken,  and  an  account  stated;  but  the  auditor 
finding  nothing  in  the  evidence,  according  to  his  view,  to  jus- 
tify the  application  of  the  fund  to  the  claim  of  the  appellants, 
he  distributed  the  entire  fund  to  the  claims  of  the  partnership 
creditors.  To  this  account  the  appellants  excepted;  but  their 
exceptions  were  overruled,  and  the  account  ratified,  and  the 
petition  of  the  appellants  was  dismissed.  It  is  from  that  order 
that  this  appeal  is  taken. 

The  appeal  presents  two  questions:  1.  Whether  the  trust 
fund  belonging  to  the  appellants  is  traceable  under  the  facts 
of  this  case  so  as  to  be  identified  with  reasonable  certainty, 
and  shown  to  be  the  fund  that  is  ordered  to  be  distributed  to 
the  general  creditors  of  the  partnership,  under  the  deed  of 
^signment;  and  if  not,  2.  Whether  the  appellants  are  enti- 
tled as  creditors  of  the  partnership  to  nhftre  In  the  distribu- 
tion of  the  fund. 

1.  The  principle  upcm  Tjrhich  trust  fundf  miiy  be  traced, 
when  attempted  to  he  misapplied,  or  where  they  have  been 
converted  into  other  propertjr,  or  become  mixed  with  other 
funds  belonging  to  the  trustee  or  fiduciary,  is  a  very  plain  one, 
»nd  «J1  the  difficulty  that  is  found  to  exist  is  in  matters  of 
f»ct,  and  in  identifying  the  fund.  So  long  ai  a  trust  fund  can 
be  traced,  the  court  will  always  attribute  the  ownership  thereof 
tQ  the  cestui  que  trustf  and  will  not  allow  the  right  to  be  de- 
feated by  tbiB  wrongful  act  of  the  trustee  or  fiduciary  in  mixing 
or  confusing  th«  trust  fund  with  funds  of  bis  own,  or  even  those 
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of  a  third  party.  The  true  owner  of  a  fund  traced  to  the  pos- 
Bession  of  another  has  a  right  to  have  it  restored,  not  as  a  debt 
due  and  owing,  but  because  it  is  his  property  wrongfully  with- 
held from  him.  And  it  can  make  no  manner  of  difference 
whether  the  fund  be  traced  into  a  bank  account,  the  posses- 
sion of  an  individual,  or  into  the  hands  of  a  firm  composed  of 
many  individuals,  if  the  essential  facts  aro  shown  by  which 
the  identification  of  the  fund  can  be  established,  and  no  supe- 
rior rights  of  innocent  third  parties  have  intervened.  The  doc- 
trine has  been  recognized  and  applied  in  courts  of  equity  from 
a  very  early  period;  but  it  has  recently  undergone  full  and 
elaborate  discussion,  with  ample  illustration,  both  in  the 
English  court  of  appeal  and  the  supreme  court  of  the  United 
States,  where  all  the  authorities  have  been  reviewed.  In  the 
cases  In  re  Hcdlett's  Estate,  and  Knatchbull  v.  Hallettf  L.  R.  13 
Ch.  Div.  696,  753,  it  was  held  by  the  court  of  appeal  that  where 
money  had  been  received  by  a  person  in  a  fiduciary  character, 
though  not  as  technical  trustee,  and  had  paid  it  to  his  account 
at  his  banker's,  the  person  for  whom  he  had  received  the  money 
could  follow  it,  and  had  a  charge  on  the  balance  in  the  banker's 
hands  as  shown  by  the  account.  And  in  order  to  protect  the 
rights  of  the  cestui  que  trust,  and  as  means  of  effectuating  jus- 
tice, by  the  application  of  an  established  principle,  it  was  further 
held  that  if  a  person  who  holds  money  as  a  trustee,  or  in  a 
fiduciary  character,  pays  it  to  his  account  at  his  banker's,  and 
mixes  it  with  his  own  money,  and  afterwards  draws  out  sums 
by  checks,  from  time  to  time,  in  the  ordinary  manner,  the  gen- 
eral rule  laid  down  in  Clayton's  Case,  1  Mer.  572,  attributing 
the  first  drawings  out  to  the  first  payments  in,  does  not  apply, 
aind  that  the  drawer  must  be  taken  to  have  drawn  out  his  own 
money,  rather  than  that  belonging  to  the  trust,'  It  was  in  re- 
gard to  this  latter  point  that  some  of  the  previous  English 
cases  were  criticised  and  dissented  from  by  the  court  of  appeal. 
In  the  case  of  National  Bank  v.  Insurance  Co.,  104  U.  S. 
54,  the  supreme  court,  approving  and  following  the  decision  of 
the  English  court  of  appeal  in  the  matter  of  Hallett's  estate, 
held  that  as  long  as  trust  property  can  be  traced  and  followed, 
the  property  into  which  it  has  been  converted  remains  subject 
to  the  trust;  and  if  a  trustee  or  fiduciary  mixes  trust  funds 
with  his  own,  the  whole  will  be  treated  as  trust  property,  ex- 
cept so  far  as  he  may  be  able  to  distinguish  what  is  his  from 
that  which  belongs  to  the  trust;  that  this  doctrine  applies,  in 
every  case  of  a  trust  relation,  as  well  to  money  deposited  in 
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bank,  and  to  the  debt  thereby  created,  as  to  every  other  de- 
scription of  property.  Indeed,  it  may  be  stated  as  the  clear 
result  of  the  authorities,  to  use  the  language  of  Lord  Justice 
Turner,  in  Pennell  v.  Deffelly  4  De  Gex,  M.  &  G.  372,  "that  as 
between  cestui  que  trust  and  trustee,  and  all  parties  claiming 
under  the  trustee,  otherwise  than  by  purchase  for  valuable 
consideration  without  notice,  all  property  belonging  to  a  trust, 
however  much  it  may  be  changed  or  altered  in  its  nature  or 
character,  and  all  the  fruit  of  such  property,  whether  in  its 
original  or  in  its  altered  state,  continues  to  be  subject  to  or 
affected  by  the  trust."  This  is  so,  said  Lord  Ellenborough  in 
Taylor  v.  Plumer,  3  Maule  &  S.  562,  and  repeated  by  Jessell, 
M.  R.,  in  the  case  of  In  re  Hallett's  Estate,  supra,  for  the  rea- 
son "  that  the  product  of  or  substitute  for  the  original  thing 
still  follows  the  nature  of  the  thing  itself,  as  long  as  it  can  be 
ascertained  to  be  such,  and  the  right  only  ceases  when  the 
means  of  ascertainment  fail."  The  sole  question,  therefore^ 
in  every  case  where  trust  property  is  attempted  to  be  traced,  is, 
whether  it  can  or  cannot  be  identified,  either  in  its  original  or 
altered  form. 

In  this  case  there  is  no  diflBculty  in  tracing  the  trust  fund 
into  the  Howard  Bank  account  kept  by  John  P.  Shriner  in  the 
name  of  John  P.  Shriner  &  Co.  It  was  deposited  to  his  credit 
immediately  upon  its  receipt  by  him.  But  the  bank  account, 
as  exhibited  in  the  record,  shows  that  on  the  28th  of  August, 
1883,  all  the  credits,  including  the  trust  fund,  had  been  drawa 
out,  leaving  only  the  trifling  balance  of  $48.49.  The  conten- 
tion of  the  appellants  is,  that  the  trust  fund  drawn  out  of  bank 
was  invested  in  the  business  of  John  P.  Shriner  &  Co.,  and 
because  so  invested  they  have  a  right  to  pursue  the  stock 
of  goods  found  in  the  store  more  than  three  years  afterwards^ 
and  to  fix  a  charge  upon  the  proceeds  of  the  sale  of  those 
goods,  to  the  exclusion  of  the  claims  of  all  other  persons.  But 
John  P.  Shriner  testifies,  and  the  bank  account  itself  shows, 
that  a  large  portion  of  his  credits  in  the  account,  including 
this  trust  fund,  was  drawn  out  for  purposes  of  loan,  and  for 
taking  up  outstanding  notes,  and  various  other  purposes,  and 
only  a  comparatively  small  portion  applied  to  the  payment  of 
merchandise  accounts.  The  bank  account  was  a  continuing 
one,  it  is  true,  but  it  is  not  pretended  that  there  is  anything  in 
the  record  to  show  that  any  portion  of  this  trust  fund,  as  such, 
was  ever  returned  into  the  bank  account  after  the  28th  of  Au- 
gust, 1883.     Other  trust  funds,  amounting  to  about  ten  thou- 
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Band  dollars,  derived  from  another  source,  were  placed  in  the 
account  to  the  credit  of  John  P.  Shriner  &  Co.,  some  time  after 
the  28th  of  August,  1883;  but  if  the  testimony  of  John  P. 
Shriner  is  to'be  relied  on,  all  the  trust  fund  now  claimed  had 
been  spent,  in  one  way  or  another,  before  that  time.  And  such 
being  the  case,  tlie  claim  of  the  app(>llants  upon  the  fund  for 
distribution  is  altogether  too  indefinite.  At  most  it  is  but 
matter  of  conjecture;  for  it  is  impossible  to  say,  as  this  case  is 
presented,  and  after  the  great  lapse  of  time  that  has  occurred, 
whether  any,  or  if  any,  what  portion,  of  the  stock  of  goods  that 
passed  into  the  hands  of  the  assignee,  under  the  general  assign- 
ment for  the  benefit  of  creditors,  was  the  product  of  the  trust 
fund  belonging  to  the  appellants.  Indeed,  according  to  the 
evidence  in  the  case,  the  stock  of  goods,  or  much  tlie  greater 
part  of  it,  that  passed  to  the  assignee,  and  which  produced 
the  fund  for  distribution,  had  been  purchased  on  credit,  and 
many  of  the  creditors  who  claim  the  fund  are  persons  who 
sold  the  goods  to  the  firm.  It  is  clear,  therefore,  that  the 
fund  now  in  court  for  distribution  cannot  be  identified  as  the 
product  of  any  investment  of  the  original  trust  fund  belonging 
to  the  appellants. 

2.  But  suppose,  at  the  time  of  the  partnership  formed  be- 
tween John  P.  Shriner  and  Edward  C.  Shriner,  that  some  por- 
tion of  the  trust  fund  remained  invested  in  the  stock  of  goods 
then  on  hand,  or  was  otherwise  employed  in  the  business;  in 
such  case,  the  question  whether  the  appellants  can  be  entitled 
to  occupy  the  position  of  creditors  of  the  firm,  so  as  to  share 
in  the  distribution  of  its  assets  and  to  hold  Edward  C.  Shriner 
liable,  depends  upon  the  fact  whether  Edward  C.  Shriner  had 
notice  of  and  acquiesced  in  the  breach  of  trust  by  John  P. 
Shriner,  the  guardian.  For  the  principle  of  law  is  very  clear, 
that  if  a  partner,  being  a  trustee  or  fiduciary,  improperly 
employs  the  money  of  his  cestui  que  trust  in  the  partnership 
business,  or  in  the  payment  of  partnership  debts,  this  fact 
alone,  and  without  anything  more,  is  not  sufficient  to  entitle 
the  cestui  que  trust  to  occupy  the  position  of  creditor,  and  to 
enforce  repayment  of  his  money  as  against  the  firm.  To  ren- 
der the  firm  liable  in  such  case  the  firm  itself  must  be  shown 
to  have  been  implicated  in  the  breach  of  trust;  and  this  can- 
not be  unless  all  the  partners  either  knew  whence  the  money 
came,  or  knew  that  it  did  not  belong  to  the  partner  making 
use  of  it.  But  if  the  other  partners  have  knowledge  of  such 
misuse  of  trust  money,  and  know  that  such  money  is  being 
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employed  in  the  partnership  business  for  common  benefit, 
they  will  all  be  bound  for  the  money  so  employed,  and  be 
made  answerable  for  the  breach  of  trust  committed  by  their 
copartner,  with  their  acquiescence:  Ex  parte  Heaton,  Buck, 
386;  Ex  parte  Apsey,  3  Bro.  C.  C.  265;  Smith  v.  Jameson,  5 
Term  Rep.  599;  Ex  parte  Watson,  2  Ves.  &  B.  415;  Story  on 
Partnership,  sec.  868;  1  Lindley  on  Partnership,  5th  ed.,  161. 
Here,  however,  the  proof  would  seem  to  establish  the  fact  of 
the  entire  absence  of  knowledge  on  the  part  of  Edward  C. 
Shriner  of  the  use  of  trust  money  by  John  P.  Shriner  in  the 
partnership  business;  and,  in  this  class  of  cases,  it  is  clearly 
established  by  the  authorities  that  the  knowledge  of  the  part- 
ner committing  the  breach  of  trust  docs  not  affect  the  other 
member  of  the  firm:  1  Lindley  on  Partnership,  161.  Edward 
C.  Shriner  swears  that  he  had  no  such  knowledge;  and  he  is 
fully  supported  in  his  testimony  as  to  this  fact  by  the  testi- 
mony of  his  brother,  who  swears  that  no  part  of  the  trust  fund 
was  used  in  the  business  after  the  formation  of  the  partner- 
ship. It  is  true,  Mr.  Englar  testifies  to  a  declaration  or  ad- 
mission made  by  Edward  C.  Shriner  to  the  effect  that  he 
knew  that  the  trust  money  was  used  in  the  partnership  busi- 
ness. But  we  think  there  must  be  some  mistake  or  misun- 
derstanding in  regard  to  the  matter,  as  Edward  C.  Shriner  is 
emphatic  in  denying  that  he  ever  made  such  declaration,  and 
he  is  strongly  corroborated  in  this  by  the  testimony  of  his 
brother  and  the  circumstances  of  the  case. 

Upon  the  whole,  we  are  of  opinion  that  the  court  below 
committed  no  error  in  overruling  the  appellants'  exceptions  to 
the  auditor's  account  and  distribution,  and  in  dismissing  the 
petition,  and  the  order  appealed  from  will,  therefore,  be  af- 
firmed.   

Tbusts  and  Tbustbbs  —  FoLLOwiNO  Trust  Funds.  —  Trust  property 
may  be  followed  by  the  cestui  que  trust  so  long  as  it  can  be  traced  or  identi- 
fied: See  Fliut  on  Trusts,  sec.  318.  Trustee  must  not  intermingle  trust 
funds  or  trust  property  with  his  own  individual  funds  or  property:  Id.,  sec. 
164;  Coffin  v.  Bramktt,  42  Miss.  194;  97  Ain.  Dec.  449;  for  one  who  will- 
ingly places  the  property  of  another  in  a  situation  where  it  cannot  be  recov- 
ered, or  its  trae  amount  or  value  ascertained,  by  intermingling  or  mixing  it 
with  his  own,  will  be  compelled  to  bear  the  inconvenience  of  the  confusion, 
«ven  to  surrendering  up  the  whole,  if  the  respective  shares  cannot  be  distin- 
guished: Little  Pittsburg  etc.  Co.  v.  Little  Clii^  etc  Co.,  11  Col.  223;  7  Am. 
St.  Rep.  226;  Robimon  v.  Holt,  39  N.  H.  557;  75  Am.  Dec.  233,  and  notej 
First  Nat.  Bank  v.  Hchween,  127  111.  573;  11  Am.  St.  Rep.  174,  and  note. 

Tkosts  and  Trustees.  —  A  trust  in  realty  arises  at  the  inception  of  the 
title,  depending  solely  upon  the  facts  occurring  at  and  prior  to  that  time; 
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and  it  cannot  be  changed  by  any  subsequent  transaction,  except  as  such 
transaction  may  throw  light  upon  the  original  transaction:  Hughes  v.  White, 
117  lud.  470. 

Trusts  and  Trustees.  —  When  trust  property  is  conveyed  to  an  innocent 
purchaser  for  value,  in  fraud  of  the  trust,  the  trustee  must  answer  to  the 
cestui  que  trust  for  all  moneys  derived  from  the  trust  property:  Adams  t. 
Lan^tard,  80  Cal.  426. 
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[70  Maryland,  162.] 

SvBaEON  18  Justified  in  Ferformimo  Operation  upon  Marrisd  Woman, 
with  her  consent,  if  he  deems  it  necessary  for  the  preservation  and  pro- 
longation of  her  life. 

Husband  has  No  Right  to  Withhold  from  his  Wife  Such  Mkdicai. 
Assistance  as  her  case  may  require 

Wife's  Consent  to  Performance  of  Surgical  Operation  upon  Hbr  is 
Sufficient  to  justify  such  performance,  without  proof  of  her  husband's 
consent  thereto. 

Consent  of  Person  Submitting  to  Surgical  Operation  is  Presumed, 
unless  he  was  the  victim  of  a  false  and  fraudulent  misrepresentation. 
If  want  of  consent  is  alleged,  it  must  be  proved  by  the  party  who 
charges  it. 

Surgeon  is  Bound  to  Exercisb  Ordinary  Cars  and  Skill  in  the  per* 
forniance  of  an  operation  upon  a  patient,  and  therefore  the  law  presumes, 
in  the  absence  of  proof  to  the  contrary,  that  the  operation  was  carefully 
and  skillfully  performed. 

Death  of  Patient,  Surgeon  not  Liabls  for,  when.  —  If  the  death  of  a 
patient  upon  whom  a  surgeon  has  performed  an  operation  results  from 
disease,  and  not  from  the  operation,  the  surgeon  is  not  liable  for  such 
death.  And  even  if  the  disease  resulting  in  the  patient's  death  is  caused 
by  the  operation,  the  surgeon  is  not  liable  if  he  performed  the  operation 
with  the  patient's  consent,  and  under  the  belief  that  the  operation  was 
proper  to  be  performed. 

Degree  of  Care  and  Skill  Required  of  Surgeon  in  Performance  of 
Operation  upon  a  patient  is  that  reasonable  degree  of  care  and  skill 
which  physicians  and  surgeons  ordinarily  exercise  in  the  treatment  of 
their  patients;  and  if  want  of  such  care  and  skill  is  alleged,  it  most  be 
proved  by  the  party  alleging  it. 


Action  for  damages.    The  opinion  states  the 

AWert  Constable,  for  the  appellant. 

OharUi  C.  Crothers  and  John  W.  Falls,  for  the  appellees. 

Ybllott,  J.  An  action  for  damages  was  brought  against 
the  appellees,  who  are  physicians  residing  in  Cecil  County. 
It  is  alleged  in  the  declaration  that  they  caused  the  death  of 
one  Matilda  Janney,  by  unskillfully  or  wrongfully  performing 
a  surgical  operation.     The  action  was  brought  in  the  name  of 
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the  state  for  the  benefit  of  the  appellants,  one  of  whom  was 
the  husband,  and  the  others  were  the  children,  of  the  deceased. 
Under  the  provisions  of  article  67  of  the  Maryland  code,  if  the 
death  is  caused  by  the  wrongful  act,  neglect,  or  default  of  the 
defendant,  a  suit  may  be  instituted  for  the  benefit  of  the  hus- 
band, wife,  parent,  or  child  of  the  deceased. 

The  evidence  shows  that  the  deceased  had  been  afflicted  by 
the  formation  of  a  lump  in  her  right  breast.  It  was  supposed 
at  first  to  be  a  tumor,  but  afterwards  ascertained  to  be  a  cancer. 
The  defendant  Housekeeper,  a  regular  physician,  was  con- 
Bulted,  and  advised  a  surgical  operation.  A  day  for  the 
performance  of  the  operation  was  appointed,  and  the  two  de- 
fendants and  another  physician  were  present,  and  performed 
the  operation  by  cutting  off  the  entire  right  breast.  The  oper- 
ation was  performed  about  the  1st  of  June,  and  the  death 
occurred  on  the  5th  of  December  following,  and  is  not  attrib- 
uted with  any  degree  of  certainty  to  the  effects  of  the  surgical 
operation.  Some  portions  of  the  evidence  tend  to  prove  that 
the  wound  caused  by  the  surgical  instruments  was  entirely 
healed,  and  that  death  was  produced  by  tubercular  meningitis. 
In  the  conflict  of  testimony,  this  was  a  fact  to  be  determined 
by  the  jury.  The  husband  of  the  deceased,  who  is  one  of  the 
equitable  plaintiffs,  relies  upon  the  fact  that,  although  he  ex- 
pressed a  willingness  that  there  should  be  an  operation  for  a 
tumor,  he  did  not  consent  to  the  excision  of  a  cancer.  He 
says  that  he  told  Dr.  Housekeeper  that  if  the  formation  in  the 
breast  was  a  cancer,  he  objected  to  its  removal.  His  own  tes- 
timony shows  that  he  assisted  the  physicians  in  preparing  to 
perform  the  operation,  and  though  not  in  the  room  where  it 
was  performed,  was  near  at  hand.  He  says  he  supposed  that 
the  medical  men  were  operating  for  a  tumor,  and  that  he 
would  not  have  consented  to  an  operation  for  a  cancer.  There 
is  evidence  from  which  a  jury  might  infer  that  the  patient 
knew  that  the  formation  in  her  breast  was  a  cancer.  When 
the  doctors  came  to  the  house,  she  had  already  prepared 
herself  to  undergo  the  operation.  If  she  consented  to  the 
operation,  the  doctors  were  justified  in  performing  it,  if  after 
consultation  they  deemed  it  necessary  for  the  preservation 
and  prolongation  of  the  patient's  life.  Surely,  the  law  docs 
not  authorize  the  husband  to  say  to  his  wife.  You  shall  die  of 
the  cancer;  you  cannot  be  cured,  and  a  surgical  operation 
affording  only  temporary  relief  will  result  in  useless  expense. 
The  husband  had  no  power  to  withhold   from  his  wife  tho 
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medical  assistance  which  her  case  might  require:  Harris  v. 
Lee,  1  P.  Wins.  482;  Mayhew  v.  Thayer,  8  Gray,  172. 

As  was  said  by  the  supreme  court  of  Michigan  in  the  recent 
case  of  Carsten  v.  Hamclman,  61  Mich.  426,  1  Am,  St.  Rep. 
606:  "It  would  be  a  cruel  rule  for  her,  if  she  cannot,  in  his 
absence,  at  least,  or  in  his  presence,  if  he  does  not  himself  pro- 
vide for  her,  make  a  binding  agreement  for  any  necessaries, 
whether  articles  to  be  purchased  or  professional  help,  without 
becoming  a  public  charge.  It  is  not  to  be  expected  that  phy- 
sicians and  surgeons  will  always  feel  bound  to  render  gratui- 
tous treatment  to  injured  persons,  and  when  the  occasion  is 
pressing,  it  would  be  unreasonable  to  delay  until  an  absent 
husband  is  communicated  with  to  learn  whether  he  consents 
or  refuses  to  assume  her  contracts.  Time  will  not  allow 
minute  inquiries,  and  humanity  will  not  prompt  them.  It 
seems  to  us  that  no  sensible  line  can  be  drawn  between  con- 
tracts for  food  and  clothing  and  contracts  for  medical  aid." 

The  consent  of  the  wife,  not  that  of  the  husband,  was  neces- 
sary. The  professional  men  whom  she  had  called  in  and  con- 
sulted, being  possessed  of  skill  and  scientific  knowledge,  were 
the  proper  persons  to  determine  what  ought  to  be  done.  They 
could  not  of  course  compel  her  to  submit  to  an  operation,  but 
if  she  voluntarily  submitted  to  its  performance,  her  consent 
will  be  presumed,  unless  she  was  the  victim  of  a  false  and 
fraudulent  misrepresentation,  which  is  a  material  fact  to  be 
established  by  proof.  The  court  below  was  therefore  right  in 
rejecting  the  first  and  third  prayers  of  the  plaintiffs,  which 
place  the  burden  of  proof  in  regard  to  consent  on  the  defend- 
ants. If  the  plaintiff  alleges  that  there  was  no  consent,  he 
must  establish  his  affirmation  by  proof.  The  party  who  al- 
lows a  surgical  operation  to  be  performed  is  presumed  to  have 
employed  the  surgeon  for  that  particular  purpose:  Gladwell  v. 
Sieggall,  5  Bing.  733. 

It  was  the  duty  of  the  professional  men  to  exercise  ordinary 
care  and  skill,  and  this  being  a  duty  imposed  by  law,  it  will 
be  presumed  that  the  operation  was  carefully  and  skillfully 
performed,  in  the  absence  of  proof  to  the  contrary.  As  all  per- 
sons are  presumed  to  have  duly  performed  any  duty  imposed 
on  them,  negligence  cannot  be  presumed,  but  must  be  aflBrma- 
tively  proved:  Best  on  Presumptions,  6S;  Jacksonville  Street  R'y 
Co.  V.  Chappell,  21  Fla.  175. 

This  principle  is  especially  applicable  in  suits  against  physi- 
cians and  surgeons  for  injuries  sustained  by  reason  of  alleged 
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unskillful  and  careless  treatment.  The  burden  of  proof  is  on 
the  plaintiff  to  show  a  want  of  proper  knowledge  and  skill: 
Leighton  v.  Sargent,  31  N.  H.  119;  64  Am.  Dec.  323;  Baird  v. 
Morford,  29  Iowa,  531. 

The  court  below  committed  no  error  in  determining  that  it 
was  incumbent  on  the  plaintiff  to  prove  affirmatively  that  the 
operation  was  performed  without  the  consent  of  the  patient, 
and  also  that  her  death  was  caused  by  unskillful  and  careless 
treatment  of  the  physicians.  Nor  did  the  court  commit  any 
error  in  granting  the  defendants'  second  prayer,  which  enun- 
ciates the  proposition  that  if  death  was  caused  by  tubercular 
meningitis  or  other  disease  not  produced  by  the  operation,  the 
defendants  are  not  liable.  The  defendants'  fourth  prayer  is 
also  correct,  and  was  properly  granted.  In  it  the  jury  are  told 
that  even  if  the  disease  resulting  in  death  was  caused  by  the 
operation,  the  defendants  are  not  liable,  if  they  performed  said 
operation  with  the  patient's  consent  in  a  careful  and  skillful 
manner,  and  under  the  belief  that  said  operation  was  proper 
to  be  performed.  In  the  defendants'  third  prayer  the  jury  are 
told  that  the  degree  of  care  and  skill  required  is  that  rea- 
sonable degree  of  care  and  skill  which  physicians  and  sur- 
geons ordinarily  exercise  in  the  treatment  of  their  patients, 
and  that  the  burden  of  proof  is  on  the  plaintiffs  to  establish 
the  want  of  such  skill  and  care  in  the  performance  of  the 
operation  and  attendance  on  the  deceased  while  under  treat- 
ment. There  was  no  error  in  granting  this  instruction.  It  is 
proper  to  add  that  there  was  no  evidence  in  the  cause  to  sus- 
tain the  plaintiff's  case  as  stated  in  the  first  count  of  his 
declaration. 

Finding  no  error  in  any  of  the  rulings  of  the  court  below,  its 
judgment  must  be  affirmed. 

Physicians  and  Surgeons  —  Cark  and  Skill  Requirkd  op:  See  not© 
to  HoUznian  v.  Hoy,  59  Am.  Rep.  392-394.  Physicians  and  surgeons  must 
exercise  such  skill  and  care  as  is  usually  possessed  and  exercised  by  physi- 
cians and  surgeons  in  good  standing  of  the  same  school  of  practice  in  the 
locality  of  their  practices:  Nelson  v.  Harrington,  72  Wis.  591;  7  Am.  St.  Rep. 
900,  and  note;  compare  Carstens  v.  Hanselman,  61  Mich.  426;  1  Am.  St.  Rep. 
606;  extended  note  to  Howard  v.  Orover,  48  Am.  Dec.  481-487.  A  physician 
who  examines  a  patient's  womb  with  an  instrument  commonly  used  for  that 
purpose,  and,  without  evil  intent  or  culpable  negligence,  inflicts  a  wound, 
which  causes  death,  is  not  guilty  of  murder,  nor  even  of  manslaughter:  State 
T.  Bet/nokU,  42  Kan.  321. 
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Attrill  V.  Huntington. 

[70  Maryland,  191.] 

No  State  will  Enforce  Penalties  Imposed  by  Laws  of  Other  Stairs. 
Where,  therefore,  a  statute  of  New  York  provides  that  "if  any  cer- 
tificate or  report  made  or  public  notice  given  by  the  officers  of  any  such 
corporation  shall  be  false  in  auy  material  representation,  all  the  officers 
who  shall  have  signed  the  same  shall  be  jointly  and  severally  liable  for 
all  the  debts  of  the  corporation  contracted  while  they  are  officers 
thereof,"  the  liability  imposed  by  this  statute,  being  a  penalty,  cannot 
be  enforced  in  Maryland,  nor  can  an  action  be  maintained  in  Maryland 
upon  a  judgment  for  such  penalty  recovered  in  the  state  of  New  York. 

Maryland  Statute  of  Limitations  may  be  Pleaded  in  Bar  to  the  re- 
covery in  Maryland,  against  a  stockholder  of  s.  corporation  of  New  York, 
for  a  debt  of  the  corporation  for  which  he  is  made  liable  by  the  laws  of 
New  York,  and  this  defense  may  be  interposed  by  demurrer. 

Bill  in  equity.    The  opinion  states  the  case. 

William  A.  Fisher  and  S.  Teackle  Wallis,  for  the  appellant. 

Hugh  L.  Bond,  Jr.,  and  John  K.  Cowen,  for  the  appellee. 

Bryan,  J.  Collis  P.  Huntington  filed  a  bill  in  equity  to  set 
Eside  certain  transfers  of  stock  made  by  Henry  Y.  Attrill. 
They  were  made  to  himself  as  trustee  for  his  wife  and  daugh- 
ters. The  present  appeal  involves  the  stock  transferred  for 
the  benefit  of  Elizabeth  Attrill,  the  appellant,  who  is  one  of 
his  daughters.  It  is  alleged  in  the  bill  of  complaint  that 
Attrill  made  these  transfers  of  stock  without  valuable  consid- 
eration, and  with  intent  to  delay,  hinder,  and  defraud  his 
creditors,  and  especially  the  complainant,  who  is  alleged  to  be 
a  creditor.  The  bill  is  filed  by  the  complainant  in  his  own 
behalf  to  procure  the  payment  of  his  own  debt.  No  other 
creditor  has  been  made  a  party  to  the  suit,  and  no  claims 
against  this  stock  are  presented  for  adjudication,  except  those 
asserted  by  the  complainant,  in  his  own  interest.  The  bill 
Bhows  that  the  complainant,  in  June,  1886,  recovered  against 
Attrill  and  one  Soutter  a  judgment  for  nearly  a  hundred  thou- 
sand dollars  in  the  supreme  court  of  New  York  for  the  county 
of  Kings.  And  it  is  alleged  that  the  cause  of  action  on  which 
the  judgment  was  rendered  arose  in  June,  1880,  and  was  in 
this  wise:  That  a  certain  corporation  had  been  formed  under 
the  laws  of  New  York,  entitled  the  Rockaway  Beach  Im- 
provement Company,  Limited,  of  which  the  said  Attrill  was 
an  incorporator  and  director;  that  the  complainant  loaned 
the  said  corporation  one  hundred  thousand  dollars,  to  be 
repaid  on  demand;   that  only  nine  hundred  and   thirty-two 
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dollars  of  this  sum  had  been  repaid;  that  the  amount  of  the 
capital  stock  of  the  corporation  was  seven  hundred  thousand 
dollars;  that  Attrill,  as  director  of  the  corporation,  signed  and 
verified  by  his  oath  a  certain  certificate  under  the  statutes  of 
New  York,  stating  that  the  full  amount  of  the  capital  stock 
of  the  corporation,  to  wit,  the  sum  of  seven  hundred  thousand 
dollars,  had  been  paid  in;  that  said  Attrill,  when  he  signed  and 
swore  to  said  certificate,  knew  that  it  was  false,  and  that  the 
law  of  New  York  made  Attrill  liable  to  pay  the  debts  of  the 
corporation  by  reason  of  his  making  under  oath  said  false 
certificate.  An  exemplification  of  the  judgment  was  filed 
with  the  bill  of  complaint.  It  showed  that  judgment  was 
demanded  and  obtained  against  Attrill  and  Soutter,  on  the 
ground  that  they  had  made  the  false  certificate  under  oath. 
We  were  informed  at  the  argument  that,  by  agreement  of  coun- 
eel,  the  New  York  statute  was  to  be  considered  as  set  forth  in 
the  bill.  A  demurrer  was  filed  by  the  defendant,  which  was 
overruled  by  the  court  below. 

The  twenty-first  section  of  the  statute  is  in  these  words:  "If 
any  certificate  or  report  made  or  public  notice  given  by  the 
officers  of  any  such  corporation  shall  be  false  in  any  material 
representation,  all  the  officers  who  shall  have  signed  the  same 
shall  be  jointly  and  severally  liable  for  all  the  debts  of  the 
corporation  contracted  while  they  are  officers  thereof":  Act  of 
1875,  c.  611  (New  York).  For  doing  any  of  these  forbidden 
acts,  the  officers  of  a  corporation  are  made  liable  for  its  debts. 
No  inquiry  is  to  be  made  whether  the  creditor  has  been  de- 
ceived, and  induced  by  deception  to  lend  his  money,  or  to  give 
credit,  or  whether  he  has  incurred  loss  to  any  extent  by  the 
inability  of  the  corporation  to  pay;  nor  is  the  recovery  limited 
to  the  amount  of  the  loss  sustained.  All  that  is  necessary  to 
show  is,  that  the  act  has  been  committed,  and  thereupon  any 
creditor  is  entitled  to  recover  the  full  amount  of  his  debt.  In 
an  action  for  an  injury  to  the  pferson  or  property  of  an  indi- 
vidual, it  must  be  first  shown  that  his  rights  have  been  in- 
vaded, and  then  the  extent  of  the  damage  must  be  shown.  It 
is  true  that  in  some  cases  the  law  allows  a  recovery  far  be- 
yond the  amount  of  actual  damage;  as  where  the  injury  was 
inflicted  from  fraudulent  or  malicious  motives.  But  in  these 
cases  the  recovery  is  founded  on  the  injury  to  rights  of  person 
or  property,  and  the  circumstances  which  justify  an  excep- 
tional measure  of  damages  must  be  proved  in  evidence.  There 
is  a  very  marked  and  obvious  difference  between  these  cases 
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and  a  case  where  a  statute  enacts  that  because  of  the  commis- 
sion of  a  certain  act,  without  reference  to  any  other  circum- 
stance, a  party  shall  incur  a  liability.  Because  thou  hast 
done  this  thing,  thou  shalt  pay  the  debts  of  another.  It  is 
extremely  diflScult  to  conceive  that  the  statute  was  not  in- 
tended to  provide  a  punishment  for  the  obnoxious  acts.  The 
payment  of  a  sum  of  money,  which  a  party  would  not  other- 
wise be  obliged  to  pay,  is  no  less  a  punishment  because  it  is 
inflicted  through  the  medium  of  a  civil  suit  instead  of  crimi- 
nal prosecution.  And  such  has  been  the  uniform  opinion  of 
the  courts  of  the  state  where  this  statute  was  enacted.  In 
Merchants*  Bank  v.  Bliss,  35  N.  Y,  412,  an  action  was  brought 
against  the  defendants,  as  trustees  of  a  corporation  created 
under  the  general  act  of  1848,  to  recover  a  debt  due  to  the 
plaintiffs  from  the  corporation;  and  the  question  was,  whether 
the  action  was  barred  by  limitations.  The  code  prescribed 
six  years  as  the  period  of  limitations,  where  the  action  was 
upon  a  liability  created  by  statute  other  than  a  penalty  or  for- 
feiture; and  three  years  for  "an  action  upon  a  statute  for  a 
penalty  or  forfeiture,  where  action  is  given  to  the  party  ag- 
grieved." The  defendants  were  alleged  to  be  liable  under  the 
twelfth  and  thirteenth  sections  of  the  act.  The  twelfth  section 
required  every  corporation  organized  under  the  act  to  make  a 
report  annually,  within  twenty  days  from  tlie  1st  of  January, 
stating  the  amount  of  capital,  and  the  proportion  actually  paid 
in,  and  the  amount  of  existing  debts;  and  provided  that  "if  any 
•of  said  companies  shall  fail  so  to  do,  all  the  trustees  of  the 
company  shall  be  jointly  and  severally  liable  for  all  the  debts 
of  the  company  then  existing,  and  for  all  that  shall  be  con- 
tracted before  such  report  shall  be  made."  The  thirteenth 
section  enacted  that  "  if  the  trustees  of  any  such  company 
shall  declare  and  pay  any  dividend,  the  payment  of  which 
would  render  it  insolvent,  or  which  would  diminish  the 
amount  of  its  capital  stock,  they  shall  be  jointly  and  severally 
liable  for  all  the  debts  of  the  company  then  existing,  and  for 
all  that  shall  thereafter  be  contracted  while  they  shall  respect- 
ively continue  in  office." 

We  will  quote  somewhat  freely  from  the  opinion  of  the 
court:  "Under  these  sections,  the  trustee?  are  declared  to  be 
jointly  and  severally  liable  for  all  the  debts  of  the  company 
in  case  of  a  violation  of  their  provisions.  The  liability,  it 
must  be  observed,  is  not  limited  to  the  injury  or  damage  sus- 
tained by  the  creditors  in  consequence  of  the  violation;  but 
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upon  failure  to  file  the  report,  or  upon  making  a  prohibited 
dividend,  however  small  or  trifling  the  amount,  the  trustees 
are  subjected  to  the  payment  of  the  whole  amount  of  the  debts 
of  the  company  then  existing,  and  for  all  that  shall  be  con- 
tracted, in  the, one  case  before  the  report  shall  be  made,  and 
in  the  other  while  they  shall  respectively  continue  in  office. 
These  provisions  appear  to  be  severely  punitive,  inflicted  on 
grounds  of  public  policy,  for  the  protection  of  creditors,  and 
the  prevention  of  frauds  upon  the  public  in  respect  to  the 
financial  condition  of  such  corporations.  It  is  clear  that  the 
liability  of  the  trustees  is  not  imposed  as  an  indemnity,  be- 
cause it  has  no  relation  to  the  actual  loss  or  injury  sustained 
by  the  party  in  whose  favor  the  action  is  given.  The  action 
depends  wholly  upon  the  statute;  there  never  was  any  such 
remedy,  or  cause  of  action,  in  whole  or  in  part,  at  common 
law.  If  any  action  could  have  been  maintained  at  common 
law  for  either  of  the  causes  mentioned  in  sections  12  and  13 
of  the  general  act  in  relation  to  maimfacturing  corporations, 
it  could  extend  only  to  the  actual  damages  or  injury  sustained. 
But  those  elements  have  nothing  to  do  with  the  actions  given 
by  these  sections.  Nor,  indeed,  is  it  necessary  that  the  credi- 
tor should  have  sustained  any  injury  or  damage  by  reason  of 
a  violation  of  those  sections.  It  is  sufficient  that  the  party 
prosecuting  the  action  should  be  a  creditor  when  the  violation 
of  the  law  takes  place.  The  right  of  action  is  given  to  the 
creditors,  and  they  must  be  held  to  be  the  parties  aggrieved. 
For  these  reasons,  I  am  satisfied  that  the  sections  12  and  13 
impose  a  penalty,  or  a  disability  in  that  nature,  to  which  tho 
shorter  limitation  of  three  years  applies."  In  Stokes  v.  Stick- 
neyy  96  N.  Y.  323,  this  decision  was  fully  approved,  xlefer- 
ring  to  what  was  said  in  reference  to  the  twelfth  section,  the 
court  said:  "Since  that  decision,  the  subject  of  actions  under 
that  section  of  the  statute  has  frequently  been  under  the  con- 
sideration of  this  court,  with  the  uniform  conclusion  that  the 
actions  therein  provided  for  are  penal  in  their  character,  and 
are  not  in  9ny  respect  based  upon  the  theory  of  affording  com- 
pensation to  the  injured  party  for  damages  sustained  by  reason 
of  the  omission  complained  of";  and  they  quote  a  number  of 
decisions  of  their  own  court.  In  this  state,  in  construing  a 
similar  provision  in  a  statute,  it  was  held  "  that  the  liability 
'of  the  director  was  not  one  arising  upon  contract,  but  one  im- 
posed upon  him  by  the  statute  as  a  wrong-doer,  and  therefor© 
in  the  nature  of  a  penalty"':  First  National  Bank  oj  Plymouth 


348  Attrill  v.  Huntington.  [Maryland, 

V.  Price,  33  Md.  498;  3  Am.  Rep.  204.  Section  10  of  the  New 
York  act  of  1848  makes  the  stockholders  of  every  company 
incorporated  under  its  provisions  individually  liable  to  the 
creditors  of  the  company  in  a  sum  equal  to  the  amount  of 
their  stock,  until  the  whole  of  the  cf^pital  stock  is  paid  in,  and 
a  certificate  thereof  is  made  and  recorded.  A  distinction  is 
well  established  by  the  decisions  between  this  liability  and 
that  imposed  by  the  twelfth  section  of  the  act.  In  the  fornjer 
case,  the  statute  withdraws  from  the  stockholders  the  protec- 
tion of  the  corporate  character,  and  leaves  them  liable  as  co- 
partners to  the  amount  of  their  stock;  in  the  latter  case,  the 
liability  is  created  by  statute,  and  is  in  the  nature  of  a  penalty 
imposed  for  neglect  of  duty:  Wiles  v.  Suydam,  64  N.  Y.  176. 
The  distinction  is  mentioned  in  the  Plymouth  Bank  case, 
eupruy  and  many  cases  are  there  cited  which  maintain  it. 
It  is  also  approved  by  the  supreme  court  of  the  United  States 
in  Flash  v.  Conn,  109  U.  S.  371,  and  Chase  v.  Curtis,  113  Id. 
452,  and  in  Norris  v.  Wrenschall,  34  Md.  492;  but  in  this  last 
case  all  the  reasoning  and  illustrations  of  the  New  York  cases 
are  not  adopted. 

We  think  that  we  must  hold  that  the  liability  imposed  by 
the  twenty-first  section  of  the  New  York  act  of  1875  is  a 
penalty.  If  this  be  so,  it  cannot  be  enforced  in  this  state. 
Upon  this  point  the  authorities  agree  with  great  harmony.  In 
the  case  of  the  Plymouth  bank  this  court  said:  "It  is  well 
eottled  that  no  state  will  enforce  penalties  imposed  by  the  laws 
of  other  states;  such  laws  are  universally  considered  as  hav- 
ing no  extraterritorial  operation."  The  same  doctrine  has 
recently  been  declared  by  the  supreme  court  of  the  United 
States:  Flash  v.  Conn,  109  U.  S.  376;  Wisconsin  v.  Pelican  Ins. 
Co.,  127  Id.  290.  We  must,  however,  notice  the  fact  that  a 
judgment  has  been  obtained  for  this  penalty.  A  judgment 
merges  the  original  cause  of  action,  so  that  a  suit  cannot  be 
again  maintained  upon  it;  it  is  also  conclusive  evidence  of  its 
existence  in  the  form  and  under  the  circumstances  stated  in 
the  pleadings.  In  the  classification  of  legal  subjects,  it  is 
called  a  debt  of  record,  because  of  the  obligation  to  pay  it, 
which  is  imposed  on  the  party  against  whom  it  is  rendered. 
But  the  nature  of  a  transaction  is  not  changed  by  the  reduc- 
tion of  it  to  a  judgment.  If  we  could  suppose  that  a  judgment 
was  obtained  on  a  contract  to  commit  murder,  would  any  one 
maintain  that  the  judgment  had  removed  the  turpitude  of  the 
contract?     Or  that  the  law  would  mitigate  its  condemnatiou 
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of  a  grievous  crime  because  of  a  change  in  the  form  with 
which  it  was  clothed?  It  is  unnecessary  to  pursue  this  sub- 
ject, because  the  supreme  court  of  the  United  States  has  re- 
cently decided  the  question  here  presented.  In  Wisconsin  v. 
Pelican  Ins.  Co.,  127  U.  S.  292,  293,  a  suit  was  brought  on  a 
judgment  for  a  penalty,  and  it  was  decided  that  the  judgment 
in  its  "essential  nature  and  real  foundation"  was  the  same  aa 
the  original  cause  of  action,  and  that  a  suit  could  not  be  main- 
tained upon  it  beyond  the  limits  of  the  state  in  which  it  was 
rendered. 

It  is  alleged  in  the  bill  of  complaint  that  the  above-men- 
tioned corporation  was  dissolved  in  March,  1882,  by  a  judg- 
ment of  a  court  in  New  York;  that  at  the  time  of  its 
dissolution  it  *'  was  indebted  to  the  plaintiff  and  to  other 
creditors  to  an  amount  far  in  excess  of  its  assets;  that  by 
the  law  of  the  state  of  New  York,  all  the  stockholders  of  the 
company  were  liable  to  pay  all  its  debts,  each  to  the  amount 
of  the  stock  held  by  him,  and  the  defendant,  Henry  Y.  Attrill, 
was  liable  at  said  date,  and  on  the  fourteenth  day  of  April, 
1882,  as  such  stockholder,  to  the  amount  of  three  hundred  and 
forty  thousand  dollars,  the  amount  of  stock  held  by  him,  and 
was  on  both  said  dates  also  severally  and  directly  liable  as  a 
director,  having  signed  the  false  report  above  mentioned,  for 
all  the  debts  of  said  company,  contracted  between  the  twenty- 
sixth  day  of  February,  1880,  and  the  29th  of  January,  1881; 
which  debts  aggregate  to  more  than  the  whole  value  of  the 
property  owned  by  said  Attrill."  This  liability  is  asserted  to 
exist  independently  of  the  judgment.  It  cannot  be  maintained 
on  the  New  York  statute  already  mentioned,  because  by  the 
twei^.ty-fifth  section  a  stockholder  is  not  personally  liable  for  a 
debt  of  the  corporation,  except  in  cases  where  an  action  to  re- 
cover it  has  been  brought  against  the  corporation  within  two 
years  after  it  became  due;  and  here  no  such  action  has  been 
brought.  The  judgment  against  Attrill  for  having  made  the 
false  report  certainly  merges  all  right  of  action  against  him 
on  this  account.  But  let  us  assume  that  Attrill  was  liable  at 
the  times  mentioned  in  this  clause  of  the  bill  of  complaint, 
and  on  the  grounds  therein  stated.  This  liability  is  barred  by 
the  Maryland  statute  of  limitations,  and  this  defense  properly 
arises  under  the  demurrer  filed  in  this  case:  Belt  y.  Botoie^  65 
Md.  355. 

Upon  the  whole,  it  appears  to  us  that  the  complainant  has 
no  cause  of  action  which  he  can  maintain  in  this  state. 

Order  reversed,  and  bill  dismissed. 
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Stone,  J.,  delivered  a  dissenting  opinion,  in  which  McSherry,  J.,  con- 
curred. He  looked  upon  the  principal  point  as  a  federal  question,  and  waa 
governed  in  his  views  more  by  his  understanding  of  the  decisions  of  the 
Bupreme  court  of  the  United  States  than  by  the  decisions  of  the  state  courts. 
He  conceded  to  the  fullest  extent  the  rule  stated  by  Judge  Marshall  in  the 
case  of  The  Antelope,  10  Wheat.  123,  that  "the  courts  of  no  country  execute 
the  penal  laws  of  another ";  but  still  the  question  remains,  What  are  the 
penal  laws  of  a  state  ?  and  does  this  case  come  properly  within  that  rule? 

The  learned  judge  cited,  discussed,  and  quoted  from  the  case  of  Wisconsin 
V.  Pelican  Ins.  Co.,  127  U.  S.  265,  and  said:  "It  will  be  readily  seen  from 
these  extracts  that  the  supreme  court,  in  this  opinion,  so  much  relied  on, 
4oes  not  extend  the  rule,  that  no  country  will  execute  the  penal  laws  of  an- 
other, beyond  suits  brought  in  the  name  of  the  state  for  the  recovery  of  pen- 
alties for  an  infraction  of  its  revenue  or  municipal  laws,  and  was  careful  to 
state  ....  that  the  cause  of  action  was  not  any  private  injury,  but  solely 
the  offense  committed  against  the  state. "  He  next  considered  Steam  Engine 
Co.  V.  Huhhard,  101  Id.  188,  and  Chase  v.  Curtis,  113  Id.  452.  He  thought 
that  in  these  cases,  and  in  the  case  of  Wisconsin  v.  Pelican  Ins.  Co.,  127  Id. 
265,  the  supreme  court  has  given  us  a  rule  by  which  we  can  determine  what 
cases  come  within  the  rule  that  no  country  will  execute  the  penal  laws  of  an- 
other. The  rule  covers  crimes  and  misdemeanors,  and  actions  brought  by 
the  state  for  an  infraction  of  its  laws.  But  where  the  state  law  gives  an  in- 
dividual the  right  to  recover  damages  or  claims  for  the  non-observance  by 
other  individuals  or  corporations  of  its  laws,  such  infractions  do  not  come 
-within  the  rule.  In  answer  to  the  argument  that  the  case  of  First  National 
■Bank  of  Plymouth  v.  Price,  33  Md.  498,  is  decisive  of  this  case,  he  said  he 
thought  the  determination  in  that  case  was  correct,  although  he  thought  the 
reasons  assigned  are  not  in  accord  with  the  decisions  of  the  supreme  court. 
The  decision  in  the  Price  case  was,  he  thought,  correct,  because  no  state  is 
Ijound,  by  the  rules  of  comity  or  convenience,  to  try  cases  ex  delicto  arising 
under  purely  local  statutes  of  another  state,  and  unknown  to  the  common 
law.  He  thought  the  supreme  court  in  fVisconsin  v.  Pelican  Ins.  Co.,  127 
U.  S.  265,  meant  to  confine  the  rule,  that  no  country  will  execute  the  penal 
laws  of  another,  to  such  laws  as  are  properly  classed  as  criminal.  It  is  not, 
he  said,  very  easy  to  give  any  brief  definition  of  a  criminal  law.  It  may, 
{perhaps,  be  enough  to  say  that,  in  general,  all  breaches  of  duty  that  confer 
no  rights  upon  an  individual  or  person,  and  of  which  the  state  alone  can  take 
-cognizance,  are  in  their  nature  criminal,  and  come  within  the  rule.  But  laws 
which,  while  imposing  a  duty,  at  the  same  time  confer  a  right  upon  the  citi- 
zens to  claim  damages  for  its  non-performance  are  not  criminal.  If  all  the 
laws  of  the  latter  description  are  held  penal,  in  the  sense  of  criminal,  that 
clause  in  the  constitution  which  relates  to  records  and  judgments  is  of  com- 
paratively little  value.  There  is,  he  said,  a  large  and  constantly  increasing 
number  of  cases  that  may  in  one  sense  be  termed  penal,  but  can  in  no  sense 
be  classed  as  criminal.  Examples  of  these  may  be  found  in  suits  for  damages 
for  negligence  in  causing  death,  for  double  damages  for  injury  to  stock  where 
railroads  have  neglected  the  state  laws  requiring  them  to  fence  in  their  tracks, 
•nd  the  liability  of  officers  of  corporations  for  the  debts  of  the  company  by 
reason  of  their  neglect  of  a  plain  duty  imposed  by  statute.  He  could  not 
think  that  judgments  on  such  claims  are  not  within  the  protection  given  by 
the  constitution  of  the  United  States. 

Action  in  Onb  Statb  to  Enforce  Causb  oj  Action  Creatkd  by 
8tati7TB  or  Anothsk  Statr.  —  It  is  a  universally  accepted  rule  of  law  that 
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the  courts  of  no  country  or  state  will  execute  the  penal  or  criminal  laws  of 
Another  state  or  country.  Such  laws  are  strictly  local,  and  affect  nothing 
more  than  they  can  reach:  Story's  Conflict  of  Laws,  8th  ed.,  sec.  620;  Tlie 
Antelope,  10  Wheat.  66,  123;  Flash  v.  Conn,  109  U.  S.  371;  Wisconsin  v. 
Pelican  Ins.  Co.,  127  Id.  290;  Sherman  v.  Gaf<seU,  4  Gilin.  521;  Barnes  v. 
Whitaker,  22  111.  606;  Derrickson  v.  Smith,  27  N.  J.  L.  166;  Scoville  v.  Can- 
field,  14  Johns.  338;  7  Am.  Dec.  467;  Teall^.  Felton,  1  N.  Y.  537;  Ddafield 
V.  State,  2  Hill,  159;  Western  T.  dc  C.  Co.  v.  Kilderhouse,  87  Id.  430;  State  v. 
John,  5  Ohio,  217;  Rorer  on  Interstate  Law,  14S;  Dickson  v.  Dickaoas  Heirs, 
1  Yerg.  110;  24  Am.  Dec.  444.  This  rule  is  not  coufiued  to  laws  for  th« 
punishment  of  crimes,  but  extends  as  well  to  statutes  which  impose  penal- 
ties for  the  neglect  or  failure  to  perform  certain  duties  or  obligations  imposed 
bylaw:  Louisiana  y.  Mayor  of  New  Orleans,  109  U.  S.  285;  Flash  v.  Conn, 
109  Id.  376;  Wisconsin  v.  Pelican  Ins.  Co.,  127  Id.  290;  Missouri  River  Tel 
Co.  V.  First  National  Bank  of  Sioux  City,  74  111.  217;  Camahan  v.  Western  U. 
Tel.  Co.,  89  Ind.  526;  46  Am.  Rep.  175;  Staie  of  Indiana  v.  Helmer,  21  Iowa, 
370;  Tanner  v.  Allen,  Lit.  Sel.  Cas.  25;  Lindsay  v.  Hill,  66  Me.  212;  22  Am. 
Rep.  564;  Halsey  v.  McLean,  12  Allen,  439;  90  Am.  Dec.  157;  O'Reilly  V. 
New  York  etc.  R.  R.  Co.,  Sup.  Ct.  R.  I.,  May,  1889;  Pickering  v.  Fisk,  6  Vt. 
102;  Sufolk  Bank  v.  Kidder,  12  Id.  464;  36  Am.  Dec.  354;  Stack  v.  Oibbs,  14 
Vt.  357;  Graham  v.  Monsenjh,  22  Id.  543;  Judge  of  Prohaie  v.  Hibbard,  44 
Id.  597;  8  Am.  Rep.  396;  Bowman  v.  Miller,  25  Gratt.  331;  18  Am.  Rep. 
686.  Thus  it  was  held  in  Missow-i  River  Tel.  Co.  v.  First  National  Bank  of 
Sioux  City,  supra,  that  the  courts  of  Illinois  cannot  entertain  jurisdiction  of 
a  suit  against  a  national  bank  in  Iowa  for  receiving  interest  above  the  rate 
allowed  by  the  laws  of  the  United  States.  In  Camahan  v.  Western  U.  Tel. 
Co.,  89  Ind.  526,  46  Am.  Rep.  175,  it  was  held  that  a  statute  of  Indiana  im- 
posing a  penalty  upon  telegraph  companies  for  neglect  of  duty  could  have  no 
force  beyond  the  territorial  limits  of  the  state  by  which  it  was  enacted,  and 
could  not  apply  to  acts  done  in  Illinois.  In  delivering  the  opinion  of  the 
court  in  that  case,  Elliott,  J.,  said:  "It  is  to  be  observed  that  we  are  not 
dealing  with  an  action  for  a  breach  of  contract,  nor  with  a  civil  action  for 
damages  resulting  from  a  tort,  but  are  concerned  solely  with  a  proceeding  to 
recover  a  purely  statutory  penalty.  It  is  well  known  that  very  different 
rules  apply  to  action*  for  the  vindication  of  rights  recognized  by  the  common 
law  from  those  prevailing  in  cases  where  recovery  of  a  statutory  penalty  is 
•ought."  In  Lindsay  v.  Hill,  66  Me,  212,  22  Am.  Rep.  564,  it  was  held  that 
a  law  of  New  Brunswick  imposing  a  penalty  for  charging  nsuiious  interest 
had  no  force  in  Maine,  where  the  rate  of  interest  is  not  limited.  See  also 
Oale  V.  Eastman,  7  Met.  14;  Bowman  v.  Miller,  25  Oratt  331 ;  18  Am.  Rep. 
686.  Statutes  prescribing  proceedings  for  affiliating  bastard  children  and 
compelling  their  fathers  to  support  them  are  merely  local  police  regulations, 
and  cannot  be  enforced  beyond  the  jurisdiction  of  the  state  by  which  they 
are  enacted.  State  of  Indiana  v.  Helmer,  21  Iowa,  370;  Tanner  v.  lllen,  Litt. 
Sel.  Cas.  25;  Graham  v.  Monsergh,  22  Vt.  543.  A  court  of  one  state  will  not 
take  cognizance  of  an  official  bond  executed  in  another  state,  for  the  purpose 
of  enforcing  it  in  a  peculiar  manner  directed  by  statute  of  such  other  state, 
but  unknown  to  the  common  law:  Pickering  v.  Fiak,  7  Vt.  102;  Judge  of 
Probate  v.  Hibbard,  44  Id.  597;  8  Am.  Rep.  S9G. 

And  since  the  essential  nature  and  real  foundation  of  a  cause  of  action  ar« 
not  changed  by  recovering  judgment  upon  it,  and  the  technical  rules  which 
regard  the  original  claim  as  merged  in  the  judgment,  and  the  judgtueut  as 
implying  a  promise  by  the  defendant  to  pay  it,  do  not  preclude  a  court  to 
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which  a  Judgment  is  presented  for  affirmative  action  from  ascertaining 
whether  the  claim  is  really  one  of  snch  a  nature  that  the  court  is  authorized  to 
enforce  it,  if  a  judgment  be  obtained  in  the  state  whose  statute  impases  such 
a  penalty,  an  action  on  this  judgment  cannot  be  maintained  in  the  courts  of 
another  state:  Louisiana  v.  Mayor  of  New  Orkans,  109  U.  S.  285;  Wisconsin 
T.  Pelican  Ins.  Co.,  127  Id.  265;  disapproving  the  following  cases,  in  which  a 
oontrary  doctrine  was  applied:  State  of  Indiana  v.  Helmer,  21  Iowa,  370; 
Healy  y.  Boot,  11  Pick.  389;  Spencer  v.  Broclcway,  1  Ohio,  259;  13  Am.  Dec. 
615. 

LiABiLiTT  IN  Natxtrk  OF  PENALTY.  —  It  is  admitted  on  all  sides  that 
when  a  liability  imposed  by  the  statute  of  a  state  is  in  its  nature  a  penalty, 
such  liability  cannot  be  enforced  beyond  the  limits  of  the  state  by  which  the 
statute  was  enacted.  The  difficulty  is  in  determining  what  liabilities  are  in 
their  nature  penalties.  A  liability  imposed  by  statute  upon  a  certain  class 
of  persons,  as,  for  instance,  the  officers  or  stockholders  of  a  corporation, 
which  is  made  dependent  upon  the  contingency  of  their  failing  to  perform 
some  duty  required  by  the  statute,  is  in  the  nature  of  a  penalty,  and  cannot 
be  enforced  beyond  the  jurisdiction  of  the  state:  Firtt  National  Bank  of 
PlymotOh  v.  Price,  33  Md.  487;  3  Am.  Rep.  204;  Halsey  v.  McLean,  12  Allen, 
439;  90  Am.  Dec.  157;  Derrichson  v.  Smith,  27  N.  J.  L.  166;  Garrison  v. 
Howe,  17  N.  Y.  458;  Merchants'  Bank  v.  Bliss,  35  Id.  412;  Harrisburg  Bank 
V.  Commonwealth,  26  Pa.  St.  451;  Woods  v.  Wicks,  7  Lea,  40;  Bingham  v. 
Claflin,  7  Bank.  Reg.  412,  419;  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  265. 
In  First  National  Bank  of  Plymouth  v.  Price,  33  Md.  487,  3  Am.  Rep.  204,  a 
statute  of  Pennsylvania  provided  that  the  total  amount  of  the  debts  and  lia- 
bilities of  certain  corporations  should  never  exceed  the  amount  of  their  capi- 
tal stock  actually  paid  in;  and  if  any  debts  or  liabilities  should  be  contracted 
exceeding  said  amount,  the  directors  and  officers  contracting  the  same,  or 
assenting  thereto,  should  be  jointly  and  severally  liable  in  their  individual 
capacities  for  the  whole  amount  of  such  excess,  and  the  same  might  be  re- 
covered by  an  action  of  debt.  The  liability  imposed  by  this  statute  was 
held  to  be  in  the  nature  of  a  penalty,  which  could  not  be  enforced  outside  of 
Pennsylvania.  Bartol,  C.  J.,  in  delivering  the  opinion  of  the  court  in  that 
case,  said:  "This  liability  does  not  arise  upon  any  contract  to  which  the 
directors  are  parties,  but  is  altogether  statutory,  imposed  on  them  as  wrong- 
doers, and  in  its  nature  peneil,  and,  as  such,  can  only  be  enforced  within  the 
state  where  the  statute  operates."  In  Halsey  v.  McLean,  12  Allen,  438,  90 
Am.  Dec.  157,  a  statute  of  New  York  provided  that  the  stockholders  and 
officers  of  a  corporation  should  be  personally  liable  for  all  the  debts  of  the 
corporation,  unless  they  made  and  published  annually  a  report  stating  the 
amount  of  its  capital,  the  proportion  paid  in,  and  the  amount  of  all  its  exist- 
ing debts.  In  an  action  against  the  stockholdrii-s  aud  officers  brought  by  a 
creditor  in  Massachusetts,  it  was  held  that  the  liability  created  by  the  stat- 
ute was  in  the  nature  of  a  penalty,  and  that  the  action  could  not  be  main- 
tained. In  Derrichson  v.  Smith,  27  N.  J.  L.  166,  a  statute  of  New  York 
provided  that  certain  corporations  should  publish  annually  the  condition  of 
tlieir  affairs,  and  on  their  failure  to  do  so,  all  their  trustees  were  to  be 
jointly  and  severally  liable  for  all  the  debts  then  existing,  and  for  all  that 
should  be  contracted  before  such  report  was  made.  It  was  held  that  an  ac- 
tion to  recover  against  a  trustee  of  the  corporation  could  not  be  maintained 
in  New  Jersey.  Green,  C.  J.,  delivering  the  opinion  of  the  court  in  that 
c;ise,  said:  "It  is,  in  fact,  a  penalty  inflicted  upon  the  trustees  for  a  failure 
to  perform  a  duty  enjoined  by  the  statute."    In  Wisconsin  Y.  Pelican  In$. 
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€h.,  127  U.  8.  SOB,  •  itatate  of  Wisconsin  required  every  foreign  insnranee 
company  doing  basiness  in  the  state  to  deposit,  in  the  month  of  January  of 
each  year,  in  the  office  of  the  inanranoe  eommissioner,  a  statement  of  the 
basiness  of  the  company,  and  for  failure  to  do  so,  it  should  forfeit  the  sum 
of  five  hundred  dollars  a  month  for  every  month  it  should  continue  to  do 
business  after  such  failure.  This  liability  was  held  -to  be  a  penalty.  In 
O'Beilly  v.  New  York  etc  R.  R.  Co.,  Sup.  Ot.  R.  I.,  May,  1889,  a  statute  of 
Massachusetts  provided  that  damages  for  wrongfully  causing  the  death  of  a 
person  were  "  to  be  assessed  with  reference  to  the  degree  of  culpability  of 
the  corporation,  or  of  its  servants  or  agents,"  and  to  the  amount  of  at  least 
five  hundred  dollars.  It  was  held  that  this  legislation  was  penal,  and  al- 
though  the  Rhode  Island  statute  gave  a  right  of  action  in  such  cases,  yet, 
as  it  lacked  these  penal  features,  an  action  could  not  be  maintained  in  that 
state  for  an  injury  inflicted  in  Massachusetts.  But  where  a  statute  or  act 
cf  incorporation  declares  that  the  individual  corporators  shall  be  jointly  and 
seveially  liable  for  the  debts  of  the  corporation,  such  liability  is  not  founded 
upon  the  statute,  and  a  suit  against  the  stockholders  to  charge  them  indi- 
vidually with  the  debts  contracted  by  the  corporation,  pursuant  to  a  pro- 
vision in  the  act  of  incorporation,  is  not  an  action  upon  the  statute  for  a 
forfeiture.  In  such  cases,  the  stockholders  are  liable  in  an  original  and 
primary  sense,  like  partners,  or  members  of  an  unincorporated  association, 
and  their  liability  is  not  created  by  the  statute  of  incorporation.  If,  there- 
fore, such  liability  is  not  opposed  to  the  legislation  or  public  policy  of  the 
state  in  which  it  is  sought  to  be  enforced,  its  courts  will  enforce  it:  Flash  v. 
Conn,  109  U.  S.  371;  Coming  v.  McCullough,  I  N.  Y.  47;  49  Am.  Dec.  287; 
Fredaiid  v.  McCullough,  1  Denio,  414;  43  Am.  Dec.  685;  Harger  v.  McCul- 
lough, 2  Denio,  119;  Mo^a  v.  Oakley,  2  Hill,  265;  Bailey  v.  Bancker,  3  Id.  188; 
38  Am.  Dec.  625;  Moss  v.  McCullough,  5  Hill,  131;  Ex  parte  Van  Riper, 
20  Wend.  614;  Woods  v.  Wicks,  7  Lea,  40.  In  determining  the  question 
whether  or  not  a  liability  imposed  by  a  statute  is  in  its  nature  penal,  the 
coudtruction  of  the  statute  by  the  courts  of  the  state  in  which  it  was  enacted 
is  generally  considered  to  be  conclusive:  Flash  v.  Conn,  109  U.  S.  371;  First 
National  Bank  of  Plymouth  v.  Price,  33  Md.  487;  3  Am.  Rep.  204;  Halsey  v. 
McLean,  12  Allen,  439;  90  Am.  Dec.  157. 

Action  for  WrOxVgful  Act  Causing  Death  in  Another  State.  —  On 
the  question  of  the  right  to  maintain  an  action  in  one  state  to  recover  dam- 
ages for  injuries  causing  the  death  of  a  person  in  another  state,  the  authori- 
ties are  not  uniform.  The  supreme  court  of  the  United  States  in  the  case  of 
Dennick  v.  Central  R.  R.  Co.,  103  U.  S.  11,  lays  down  the  broad  rule  that 
such  actions  are-  transitory,  and  that  when  the  right  of  action  has  become 
fixed  and  a  liability  has  been  incurred  in  the  state  where  the  transaction 
occurred,  such  right  of  action  may  be  pursued  and  such  liability  may  bt 
enforced  in  any  court  which  ha.s  jurisdiction  of  such  matters  and  con  obtain 
jurisdiction  of  the  parties.  In  that  case  the  plaintiff,  as  administrator, 
brought  suit  in  the  state  of  New  York  to  recover  damages  for  the  death  of 
his  intestate  by  an  accident  on  the  defendant's  road  in  New  Jersey.  It  was 
contended  that  the  action  was  not  maintainable,  because  the  courts  of  New 
Jersey  alone  had  jurisdiction  of  the  cause,  but  the  court  held  that  the  action 
would  lie.  Mr.  Justice  Miller,  delivering  the  opinion  of  the  court,  said: 
"  Wherever,  by  either  the  common  law  or  the  statute  law  of  a  state,  a  right 
of  action  has  become  fixed  and  a  legal  liability  incurred,  that  liability  may 
'•       I  orceil  and  the  right  of  action  pursued  in  any  court  which  has  jurisdio- 

ttie  parties If  the  liability  to  pay  money  was  fixed   by  ths 
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law  of  the  state  where  the  transaction  occurred,  is  it  to  be  said  it  can  be  en- 
forced nowhere  else  because  it  depended  upon  statute  law,  and  not  upon  com- 
mon law  7  It  would  be  a  very  dangerous  doctrine  to  establish,  that  la  all 
cases  where  the  several  states  have  substituted  the  statute  for  the  common 
law,  the  liability  can  be  enforced  in  no  other  state  but  that  where  the  statute 
was  enacted  and  the  transaction  occurred. "  The  great  weight  of  recent  au- 
thority sustains  the  doctrine  of  Dennick  v.  Central  R.  R.  Co.,  supra,  with  this 
qualification,  that  the  statute  of  the  state  under  which  the  cause  of  action 
arose  is  not  inconsistent  with  the  statute  or  the  public  policy  of  the  state  in 
which  the  right  of  action  is  sought  to  be  enforced:  South  Carolina  R.  R.  Co. 
V.  Nix,  68  Ga.  572;  Shedd  v.  Moran,  10  111.  App.  618;  Burns  v.  Grand  Rapids 
dil.  R.  R.  Co.,  113  Ind.  169;  Cincinnati  etc  R.  R.  Co.  v.  McMullen,  117  Id. 
439;  10  Am.  St.  Rep.  67;  Boyce  v.  Wabash  etc.  R'y  Co.,  63  Iowa,  70;  5  Am. 
Rep.  730;  JHonis  v.  Chicago  etc.  R'y  Co.,  65  Iowa,  727;  54  Am.  Rep.  39;  Her- 
ricir.  Minneapolis  etc.  R'y  Co.,  31  Minn.  11;  47  Am.  Rep.  771;  Chicago  etc. 
R'y  Co.  v.  Boyle,  60  Miss.  977;  Illinois  Cent.  R.  R.  Co.  v.  Crudup,  63  Id.  291; 
Stoeckman  v.  Terre  Haute  etc.  R.  R.  Co.,  15  Mo.  App.  503;  Missouri  Pacific  R'y 
Co.  V.  Lewis,  24  Neb.  848;  Leonard  v.  Columbia  8.  N.  Co.,  84  N.  Y.  48;  38 
Am.  Rep.  491;  Knight  v.  West  Jersey  R.  R.  Co.,  108  Pa.  St.  250;  56  Am.  Rep. 
200;  N.  &  C.  R.  R.  Co.  v.  Sprayberry,  8  Baxt.  341;  Story's  Conflict  of  Laws, 
8th  ed.,  sec.  625,  note  a.  And  in  Herrick  v.  Minneapolis  etc.  R'y  Co.,  31 
Minn.  11,  47  Am.  Rep.  771,  it  was  even  held  that  a  cause  of  action  accruing 
in  Iowa  under  a  statute  rendering  railway  corporations  liable  to  their  em- 
ployees for  injuries  by  the  negligence  of  their  co-employees  in  the  operation 
of  their  roads  might  be  enforced  in  Minnesota,  although  there  was  no  corre- 
sponding statute  there.  And  in  Illinois  Cent.  R.  R.  Co.  v.  Crudup,  63  Miss. 
291,  it  y/SLS  held  that  an  administrator  might  maintain  an  action  in  Mis- 
sissippi for  the  wrongful  killing  of  his  intestate  in  Tennessee,  even  though  he 
could  not  have  sued  in  Mississippi  had  the  wrongful  act  occurred  there.  Nor 
is  it  necessary  that  the  statutes  of  both  states  shall  be  precisely  alike.  It  is 
BuflScieat  if  they  are  substantially  similar:  Morris  v.  Chicago  etc.  R'y  Co.,  65 
Iowa,  727;  54  Am.  Rep.  39;  Burns  v.  Grand  Rapids  Js  I.  R.  R.  Co.,  113  Ind. 
169;  Leonard  v.  Columbia  S.  N.  Co.,  84  N.  Y.  48;  38  Am.  Rep.  491. 

The  following  cases  are  opposed  to  the  doctrine  of  Dennick  v.  Railroad  Co., 
103  U.  S.  11:  McCarthy  v.  Chicago  etc.  R.  R.  Co.,  18  Kan.  46;  26  Am.  Rep. 
742;  Richardson  v.  New  York  Central  R.  R.  Co.,  98  Mass.  85;  Woodard  v. 
Michigan  etc.  li.  R.  Co.,  10  Ohio  St.  121;  Hover  v.  Pennsylvania  Co.,  25  Id. 
667.  In  McCarthy  v.  Chicago  etc.  R.  R.  Co.,  supra,  it  was  decided  that  under 
a  statute  of  Kansas  conferring  a  right  of  action  for  damages  for  death  caused 
by  a  wrongful  act,  no  action  could  be  maintained  where  the  death,  although 
occurring  in  Kansas,  was  caused  by  injuries  inflicted  in  another  state. 

Pkoof  o»  Law  of  State  whekk  Cause  of  Action  Arose.  —  In  an  ac- 
tion to  recover  damages  for  the  wrongful  killing  of  a  person  in  another  state, 
it  is  generally  held  to  be  necessary  to  prove  that  such  a  right  of  action  is 
given  by  the  law  of  the  state  where  the  occurrence  took  place:  Selmaeic.  R.  R. 
Co.  V.  Lcuy,  43  Ga.  461;  Hamilton  v.  Hannibal  etc.  R.  R.  Co.,  .S9  Kan.  56; 
Hyde  v.  Wabash  etc.  R'y  Co.,  61  Iowa,  441;  47  Am.  Rep.  820;  StaU  v.  Pitts- 
burgh etc.  R.  R.  Co.,  45  Md.  41;  Dehevoise  v.  New  York  etc.  R.  R.  Co.,  98 
N.  Y.  377;  50  Am.  Rep.  683;  Nashville  etc.  R.  R.  Co.  v.  Eakin,  6  Cold.  5S2; 
Needham  v.  Grand  Trunk  R'y  Co.,  38  Vt.  294.  There  is  no  presumption  that 
the  statute  law  of  one  state  is  the  same  as  that  of  another:  Murphy  v.  Col- 
lins, 121  Mass.  6.  If  there  is  no  law  givmg  a  right  of  action  in  tlie  place 
where  the  wrongful  act  was  committed,  no  action  can  be  maintained  iu  an- 
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other  state,  although  the  law  of  the  latter  state  gives  snch  right  of  action: 
Le  Forest  t.  Tolman,  117  Mass.  109;  19  Am.  Rep.  400;  Davia  v.  New  York  tt 
N.  E.  R.  R.  Co.,  143  Mass.  301;  58  Am.  Rep.  138;  Willis  v.  Missouri  Pacific 
R'y  Co.,  61  Tex.  432;  48  Am.  Rep.  301.  And  the  following  cases  hold  that 
where  the  law  of  the  state  in  which  the  wrongful  act  was  committed  gives  a 
right  of  action,  but  the  law  of  the  state  where  the  remedy  is  sought  does  not 
jive  such  right,  no  action  can  be  maintained:  Taylor's  AdrrCr  v.  Pennsylvania 
Co.,  78  Ky.  348;  39  Am.  Rep.  244;  Vawter  v.  Missouri  Pacific  R'y  Co.,  84  Mo. 
679;  64  Am.  Rep.  105;  Texas  and  Pacific  R'y  Co.  v.  Richards,  68  Tex.  375; 
St.  Louis  etc.  R'y  Co.  v.  McCormick,  71  Id.  660;  Anderson  v.  Milwaukee  etc 
R'y  Co.,  37  Wis.  321;  Bettys  v.  Milwaukee  etc  R'y  Co.,  37  Id.  323. 

In  Usher  v.  West  Jersey  R.  R.  Co.,  126  Pa.  St.  206,  it  was  held  that  where 
the  statute  of  Pennsylvania  gave  the  right  to  the  widow,  etc.,  of  the  deceased, 
and  the  New  Jersey  statute  gave  the  right  to  the  personal  representative,  for 
the  exclusive  benefit  of  the  widow  and  next  of  kin,  the  widow  could  not  sue 
in  Pennsylvania  in  her  own  name.  In  St.  Joseph  etc.  Co.  v.  Leland,  90  Mo. 
177,  59  Am.  Rep.  9,  it  was  held  that  one  may  maintain  an  action  for  damages 
in  Missouri  against  a  county  commissioner  of  Kansas  for  refusing  to  obey  a 
mandamtu  to  levy  a  tax  to  pay  a  judgment  against  the  county,  because  thia 
was  not  seeking  to  enforce  a  merely  statutory  right,  but  one  maintainable  at 
common  law 
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Partnib,  Liabilitt  ow  Person  Who  has  Hkld  Himsslt  out  as.  —  The 
ground  of  liability  of  a  person  as  partner  who  is  not  so  in  fact  is  that 
he  has  held  himself  out  to  the  world  as  such,  or  has  permitted  others  to 
do  so,  and  by  reason  thereof  is  estopped  from  denying  that  he  is  one  as 
against  those  who  have  in  good  faith  dealt  with  the  firm  or  with  him  as 
a  member  of  it.  But  it  must  appear  that  the  person  dealing  with  the 
firm  believed,  and  had  a  reasonable  right  to  believe,  that  the  party  he 
seeks  to  hold  as  a  partner  was  a  member  of  the  firm,  and  that  the  credit 
was,  to  some  extent,  induced  by  this  belief;  and  it  must  also  appear  that 
the  holding  out  was  by  the  party  sought  to  be  charged,  or  by  his  au- 
thority, or  with  his  knowledge  or  assent.  This,  where  it  is  not  the 
direct  act  of  the  party,  may  be  inferred  from  circumstances,  such  as 
from  advertisements,  shop-bills,  signs,  or  cards,  and  from  various  other 
acts,  from  which  it  is  reasonable  to  infer  that  the  holding  out  was  with 
his  authority,  knowledge,  or  assent;  and  whether  a  party  has  so  held 
himself  out,  or  permitted  it  to  be  done,  is,  in  every  case,  a  question  of 
fact,  and  not  of  law. 

Evidence  that  Plaintiff  Believed  Defendant  to  iiavb  been  Part- 
ner, Admissibility  of.  —  In  an  action  against  a  party  seeking  to  charge 
him  as  partner  of  another  person,  letters,  circulars,  and  envelopes  writ- 
ten and  gotten  up  by  tlie  latter,  without  the  knowledge  or  consent  of 
the  defemlant,  are  aduiissil)Ie  in  evidence  as  a  link  in  the  plaintiff's  case, 
for  the  purpose  of  sl\owiug  tliat  he  believed,  and  hail  good  reason  to  be- 
lieve, that  the  defendant  was  a  partner,  and  that  he  trusted  the  supposed 
tirm  upon  the  faith  of  his  responsibility, 
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Just  mat  Iktbb  that  Pbrsok  was  Held  out  to  PtrBLio  as  Partneb 
with  his  knowledge  and  consent  from  the  fact  that  he  knew  that  his 
name  waa  si^ed  with  that  of  the  other  person  to  an  advertisement  call- 
ing attention  to  their  business,  and  soliciting  from  the  public  a  continu- 
ance of  confidence  and  orders,  and  did  not  insert  in  the  newspapers  in 
which  BQoh  advertisements  were  published  any  denial  of  the  partner- 
ship, and  evidence  of  this  fact  is  admissible,  though  the  party  dealing 
with  the  supposed  firm  never  saw  the  advertisements,  where  it  has  been 
shown  that  he  bad  trusted  the  firm  in  good  faith  and  upon  good 
grounds. 

PcBSON  Knowing  that  Hk  is  Held  out  as  Partner  is  Chargeable  as 
one,  unless  he  does  all  that  a  reasonable  and  honest  man  should  do 
under  similar  circumstances  to  assert  and  manifest  his  refusal,  and 
thereby  prevent  innocent  parties  from  being  misled,  and  whether  or 
not  he  has  done  this  is  a  question  for  the  jury  to  determine. 

Party  Sought  to  bb  Charokd  as  Partner  of  Another  mat  Prove,  in 
defense  of  an  action  brought  to  charge  him  as  such,  that  he  refused  to 
pay  for  advertisements  of  the  alleged  partnership,  on  the  ground  that 
he  was  not  a  partner;  that  he  returned  to  the  postmaster  unopened 
mail  matter  addressed  to  such  firm,  stating  that  he  had  nothing  to  do 
with  such  other  person's  business,  and  was  not  his  partner,  and  that  he 
had  successfully  resisted  a  suit  which  had  been  brought  against  him  as 
partner  of  such  person.  And  he  may  also  introduce  in  evidence  a  lease 
between  him  and  such  other  person,  to  show  that  by  its  true  construc- 
tion it  merely  created  the  relation  of  landlord  and  tenant  between  them, 
and  not  that  of  actual  partnership. 

Action  for  goods  sold  and  delivered.  The  lease  to  which 
reference  is  made  in  the  opinion  is  as  follows:  "  This  is  to  cer- 
tify that  I  have  let  and  rented  unto  R.  W.  Bramble,  the  part 
of  the  East  Cambridge  farm  lying  southeast  of  the  railroad, 
and  the  hedge  south  of  the  apple  and  pear  orchard,  contain- 
ing about  fifteen  acres  of  land,  for  the  term  of  six  years,  be- 
ginning on  the  first  day  of  January,  1881,  and  ending  on  the 
first  day  of  January,  1887,  and  furnish  with  said  land  a 
dwelling-house  with  four  good  rooms,  with  stable,  and  place 
for  cart  and  other  purposes;  the  said  land  to  be  used  for  small 
fruit,  vegetables,  and  raising  fruit-trees;  the  said  R.  W. 
Bramble  to  furnish  all  plants,  manures,  and  do  or  have  done 
all  planting,  cultivating,  picking,  packing,  hauling,  and  ship- 
ping, or  whatsoever  there  is  to  be  done;  to  deliver  all  produce 
raised,  in  good  merchantable  order,  at  the  usual  places  for 
shipment;  or  if  sold  at  home,  to  deliver  where  sold  at  his  ex- 
pense, and  pay  unto  W.  M.  Fletcher  one  half  of  all  the  money 
received  for  all  the  produce  raised,  after  deducting  out  of  said 
amount  expenses  for  crates,  boxes,  freights,  and  commissions, 
or  each  paying  half  of  said  expenses  for  boxes,  crates,  freight, 
and  commission;  and  the  said  R.  W.  Bramble  to  make  punc- 
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tual  payments  of  the  rent  in  the  manner  aforesaid,  enltivate 
and  keep  the  premises  in  good  order,  and  quit  and  surrender 
the  premises  at  the  expiration  of  said  term  in  as  good  state 
and  condition  as  reasonable  use  and  wear  will  permit,  dam- 
ages by  fire  excepted.  Witness  our  hands  and  seals  this 
fourth  day  of  September,  1880. 

"  W.  M.  Fletcher,     [seal.] 
"  R.  W.  Bramble.      [bbal.] 
"Test:  M.  B.  Corsey.'* 

Other  facts  are  stated  in  the  opinion. 
Sewell  T.  Milbourne,  for  the  appellant 
Daniel  M.  Henry,  for  the  appellees. 

Miller,  J.  The  plaintiffs,  who  are  nurserymen  in  Milford, 
Delaware,  sued  Bramble  and  Fletcher,  as  partners,  in  the 
same  business,  at  Cambridge,  in  this  state,  for  fruit-trees  sold 
and  delivered  to  them  in  the  autumn  of  1886.  Bramble  died 
before  the  trial,  and  Fletcher  defended  upon  the  ground  that 
he  was  not  a  partner.  The  exceptions  relate  mainly  to  the 
admissibility  of  evidence  upon  the  question,  not  whether 
Fletcher  and  Bramble  were  actually  partners  inter  sese,  but 
whether  Fletcher  had  held  himself  out,  or  had  permitted  him- 
self to  be  held  out,  as  a  partner,  so  as  to  become  responsible  to 
third  parties. 

The  law  on  this  subject,  well  established  by  authority,  may 
be  stated  thus:  The  ground  of  liability  of  a  person  as  partner 
who  is  not  so  in  fact  is,  that  he  has  held  himself  out  to  the 
world  as  such,  or  has  permitted  others  to  do  so,  and  by  reason 
thereof  is  estopped  from  denying  that  he  is  one  as  against 
those  who  have  in  good  faith  dealt  with  the  firm  or  with  him 
as  a  member  of  it.  But  it  must  appear  that  the  person  deal- 
ing with  the  firm  believed,  and  had  a  reasonable  right  to 
believe,  that  the  party  he  seeks  to  hold  as  a  partner  was  a 
member  of  the  firm,  and  that  the  credit  was,  to  some  extent, 
induced  by  this  belief.  It  must  also  appear  that  the  holding 
out  was  by  the  party  sought  to  be  charged^  or  by  his  author- 
ity, or  with  his  knowledge  or  assent.  This,  where  it  is  not  the 
direct  act  of  the  party,  may  be  inferred  from  circumstances, 
such  as  from  advertisements,  shop-bills,  signs,  or  cards,  and 
from  various  other  acts  from  which  it  is  reasonable  to  infer  that 
the  holding  out  was  with  his  authority,  knowledge,  or  assent. 
And  whether  a  defendant  has  so  sold  himself  out,  or  permitted 
it  to  be  done,  is  in  every  case  a   question  of  fact,  and  not  of 
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law:  Thomas  ▼.  Green,  30  Md.  1;  1  Lindley  on  Partnership, 
45;  Thompson  v.  First  National  Bank,  111  U.  8.  636,  537;  5 
Wait's  Actions  and  Defenses,  113,  114.  These  general  rules 
apply  to  the  present  case. 

The  evidence  shows  that  there  was  in  or  near  Cambridge  a 
fruit-farm  and  nursery  on  about  fifteen  acres  of  Fletcher's 
land,  which  Bramble  had  occupied  and  managed  from  the 
year  1881  to  1887.  The  plaintiffs  then  proved  that  in  October 
and  November,  1886,  they  received  several  letters,  postal-cards, 
telegrams,  and  circulars  from  Cambridge,  signed  "Fletcher 
and  Bramble,"  representing  them  to  be  partners,  and  the  en- 
velopes in  which  the  letters  were  inclosed  were  stamped  with 
the  same  firm  name.  These  letters  contained  orders  for  fruit- 
trees,  and  the  first  of  them  gave  a  reference  to  a  Mr.  Van 
Horst,  formerly  of  Milford,  but  then  residing  in  Cambridge. 
The  plaintiifs,  not  knowing  the  firm,  nor  by  whom  the  letters 
were  written,  wrote  to  Van  Horst  and  others,  inquiring  as  to 
its  credit  and  standing,  and  in  reply  received  information  to 
the  effect  that  Fletcher  was  entirely  responsible,  but  that 
Bramble  was  worth  nothing.  Upon  this  information,  and  re- 
ceiving no  intimation  that  Fletcher  was  not  a  partner,  they 
filled  the  orders  and  delivered  the  trees,  relying  upon  his 
credit.  Each  item  of  this  testimony  was  excepted  to  as  it  was 
offered,  upon  the  ground  that  these  letters,  circulars,  and 
envelopes  were  written  and  gotten  up  by  Bramble  without 
Fletcher's  knowledge  or  consent.  We  think,  however,  they 
were  all  admissible,  not  because  the  acts  and  declarations  of 
Bramble  would  bind  Fletcher,  as  of  course  they  would  not, 
unless  he  was  an  actual  partner,  but  for  the  purpose  of  show- 
ing that  the  plaintiffs  believed,  and  had  good  reason  to  be- 
lieve, that  he  was  a  partner,  and  that  they  trusted  the  supposed 
firm  upon  the  faith  of  his  responsibility.  To  prove  this  was 
an  important  link  in  the  plaintiffs'  case,  and  evidence  tending 
to  prove  it  was,  in  our  opinion,  admissible. 

The  plaintiffs  then  proved  that  an  advertisement  signed 
"Fletcher  and  Bramble,"  calling  attention  to  their  nursery, 
offering  their  trees  for  sale,  and  soliciting  from  the  public  con- 
tinuance of  confidence  and  orders,  was  published  in  two 
weekly  newspapers  of  Cambridge,  where  Fletcher  lived  for 
three  months  during  the  year  1884.  In  one  of  these  papers 
there  was  also  a  local  notice  of  the  advertisement.  Tliese 
were  also  prepared,  inserted,  and  paid  for  by  Bramble  with- 
out Fletcher's  knowledge,  but  it  was  proved  that  during  the 
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time  of  their  publication  he  was  a  subscriber  to  both  papers, 
and  they  were  regularly  sent  to  him.  There  is  also  clear 
proof  that  he  actually  knew  of  them  while  they  were  being 
published,  and  never  inserted  in  either  of  the  papers  any  denial 
of  the  partnership. 

From  all  this,  it  was  competent  for  a  jury  to  infer  that  he 
was  held  out  to  the  public  by  Bramble  as  a  partner,  with  his 
knowledge  and  assent,  and  we  are  of  opinion  the  plaintiffs 
were  entitled  to  prove  this,  though  they  never  saw  the  adver- 
tisements, and  were  not  influenced  by  them  in  trusting  the 
firm.  They  had  already  proved  they  had  so  trusted  it  in  good 
faith,  and  upon  good  grounds,  and  we  think  they  had  the  right 
to  resort  to  these  antecedent  advertisements  and  to  this  proof 
for  the  purpose  of  showing  that  Fletcher  had  been  so  held  out 
to  the  public  with  his  knowledge  and  assent.  It  was  evidence 
to  go  to  the  jury  upon  that  subject,  and  if  uncontradicted, 
would  have  made  him  a  partner,  at  least  as  to  all  third  par- 
ties who  had  trusted  the  firm  in  good  faith  upon  that  supposi- 
tion. Having  knowledge  of  these  advertisements,  it  was  his 
duty  to  deny  the  partnership  if  he  wished  to  escape  liability. 
But  what  was  he  to  do,  and  how  much?  We  do  not  say  he 
was  under  a  legal  obligation  to  publish  a  repudiation  of  the 
partnership  in  the  same  newspapers,  or  in  any  other,  though 
this  would  seem  to  be  a  very  obvious  and  the  most  efficient 
mode  of  proclaiming  such  denial,  and  the  fact  that  he  failed 
to  do  so  was  a  circumstance  to  go  to  the  jury.  But  we  take  it 
that  the  rule  upon  this  subject  stated  by  a  very  eminent  jurist 
is  reasonable  and  just:  "  If  one  is  held  out  as  a  partner,  and 
he  knows  it,  he  is  chargeable  as  one,  unless  he  does  all  that 
a  reasonable  and  honest  man  should  do,  under  similar  cir- 
cumstances, to  assert  and  manifest  his  refusal,  and  thereby 
prevent  innocent  parties  from  being  misled";  Parsons  on  Part- 
nership, 134. 

It  follows  that  the  court  below  was  right  in  admitting  all 
the  evidence  offered  by  the  plaintiffs,  and  in  rejecting  the  de- 
fendant's first  prayer.  In  regard  to  his  second,  third,  and 
fourth  prayers,  all  that  need  be  said  is,  that  the  propositions 
they  contain  are  all  embraced  in  his  fifth  prayer,  which  the 
court  granted,  with  a  single  modification,  to  which  we  see  no 
valid  objection. 

We  come  now  to  the  rulings  excluding  certain  evidence 
offered  by  the  defendant  to  show  and  sustain  his  denial  and 
repudiation  of  the  partnership.    His  own  testimony  was  to  the 
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effect  that  Bramble  was  simply  his  tenant  of  the  land  for  the 
term  of  six  years  from  1881;  that  Bramble  had  a  fruit-tree 
nursery  on  the  land,  but  he  himself  had  nothing  to  do  with  it, 
and  never  entered  into  a  contract  of  partnership  with  Bram- 
ble, either  written  or  verbal,  in  the  nursery  business  or  any 
other;  that  he  never  held  himself  out  as  such  partner,  and 
never  lent  his  name  or  authorized  the  use  of  it  by  Bramble 
with  reference  to  this  business  or  any  other;  that  he  never 
knew  of  the  letters,  circulars,  and  envelopes  written  and  used 
by  Bramble  until  they  were  produced  in  court  at  the  trial; 
that  the  advertisements  and  local  notice  were  inserted  without 
his  knowledge  or  consent,  and  he  never  knew  anything  about 
them  until  they  appeared  in  the  papers;  that  he  never  put 
himself  to  the  trouble  and  expense  of  publishing  in  these 
papers,  or  in  any  others,  a  contradiction  of  the  advertise- 
ments, but  had  on  all  occasions,  to  town  people  and  country 
people,  when  the  subject  was  mentioned  to  him,  and  often 
when  it  was  not,  denied  the  existence  of  any  partnership,  and 
repudiated  the  advertisements  as  unauthorized  by  him.  All 
this  was  allowed  to  go  in  without  objection,  but  it  is  to  be  ob- 
served that  he  admits  he  knew  of  the  advertisements  which 
clearly  and  publicly  proclaimed  the  partnership,  and  never 
published  in  any  newspaper  any  denial  of  it.  We  have  said 
he  was  under  no  legal  obligation  to  make  publication,  but  that 
it  was  his  duty  to  do  all  that  a  reasonable  and  honest  man 
should  do,  under  similar  circumstances,  to  manifest  his  de- 
nial. This  is  the  important  question  in  the  case,  and  it  was 
one  solely  for  the  jury  to  determine.  On  this  issue  of  fact  he 
was  entitled  to  adduce  all  the  evidence  he  could,  leaving  it  for 
'the  jury  to  decide  whether,  upon  the  whole  of  it,  they  thought 
he  had  done  all  that  a  reasonable  and  honest  man  ought  to 
have  done.  Under  this  rule,  he  was  entitled  to  the  benefit  of 
any  evidence  in  corroboration  of  his  own  testimony  which 
tended  to  prove  the  publicity  of  his  denial.  Now,  in  addition 
to  his  own  general  evidence  on  this  subject,  he  offered  to 
prove: — 

1.  By  the  editor  of  one  of  the  papers  in  which  the  adver- 
tisement and  notice  appeared,  that  when  the  witness  called 
upon  him  to  pay  for  the  same,  he  refused  to  do  so,  repudiated 
all  partnership  with  Bramble,  declared  he  had  nothing  to  do 
with  Bramble's  business,  and  would  have  nothing  to  do  with 
his  bills. 

2.  By  the  postmaster  of  Cambridge,  that  soon   after  the 
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publication  of  the  advertisements,  witness  delivered  to  Fletcber 
certain  mail  matter  addressed  to  "Fletcher  and  Bramble,"  but 
he  returned  it  unopened,  and  refused  to  accept  the  same,  telling 
witness  he  had  nothing  to  do  with  Bramble's  business,  and  was 
no  partner  of  his. 

3,  That  in  July,  1885,  he  and  Bramble  were  sued  as  part- 
ners by  the  steamboat  company,  before  a  magistrate  in  Cam- 
bridge, on  a  bill  for  freight;  that  there  was  a  crowd  at  the  trial, 
and  he  resisted  the  suit,  and  refused  to  pay  the  account,  on  the 
ground  that  he  had  nothing  to  do  with  Bramble's  business; 
that  the  magistrate  gave  judgment  in  his  favor,  and  the  case 
was  much  discussed  in  the  community,  especially  by  the 
steamboat  agent,  who  made  great  complaint  because  the 
magistrate  had  decided  in  his  favor. 

In  our  opinion,  these  items  of  evidence  should  have  been 
admitted.  It  is  not  for  this  court  to  pass  upon  their  weight  or 
effect,  no  matter  how  slight  or  inadequate  as  a  denial  of  the 
partnership  publicly  proclaimed  in  the  newspapers  we  may 
deem  them  to  be.  This  is  a  matter  solely  for  the  jury.  Our 
duty  is  simply  to  determine  the  question  of  their  admissibil- 
ity as  evidence,  and  we  think  the  court  erred  in  rejecting  them. 

We  are  also  of  opinion  that  the  agreement,  or  lease  as  it  is 
call<ed,  between  Fletcher  and  Bramble,  for  the  land  upon  which 
t'iC.v  nursery  was  carried  on,  should  have  been  admitted.  It 
was  part  of  the  defendant's  case  to  prove  that  he  was  not  an 
actual  partner  with  Bramble.  This  agreement  was  admissible 
for  that  purpose,  if  he  could  show  that  by  its  true  construction 
it  merely  created  the  relation  of  landlord  and  tenant  between 
them. 

The  error  in  rejecting  the  items  of  evidence  referred  to  re- 
quires us  to  reverse  the  judgment  and  award  a  new  trial.  But 
in  view  of  the  fact  that  the  court  below,  acting  as  a  jury,  found 
for  the  plaintiffs,  notwithstanding  they  had  granted  the  de- 
fendant's fifth  prayer,  in  which  all  his  own  testimony  in  denial 
of  the  partnership  was  expressly  submitted  to  the  considera- 
tion of  the  judges,  we  think  each  party  should  be  required  to 
pay  his  own  costs,  both  in  this  court  and  in  the  court  below. 

Judgment  reversed,  each  party  to  pay  his  own  costs  in  this 
court  and  in  the  court  below,  and  new  trial  awarded. 


PARTNERaHIP — LlABILriY     OF    A     PERSON     H  ELD    OUT   AS    A     PaRTNKR.  — 

One  becomes  liable  as  a  partner  to  third  persons  when  he  is  a  partner  m  fact 
by  a  partnership  compact  between  the  partners;  or  when,  although  not  ia 
fact  a  partner,  he  holds  himself  out,  or  allows  himself  to  be  held  out,  to  th« 
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public  aa  a  partner:  Alahama  Fertilizer  Co.  v.  Reynolds,  85  Ala.  19;  for,  where 
one  holds  himself  out  as  a  partner  to  the  public,  he  is  estopped  to  deny  the 
relationship  to  the  detriment  of  the  rights  of  third  parties:  Cirkel  v.  Croswell, 
36  Mian.  323;  Brown  v.  Orant,  39  Id.  404;  Huckaba  v.  Abbott,  87  Ala.  409. 
So  where  two  or  more  persona  execute  a  written  instrument  as  a  copartner- 
ship, neither  they  themselves  nor  their  personal  representatives  can  dispute 
the  existence  of  such  copartnership:  Wise  v.  Williams,  72  Cal.  544;  for  the 
acts  £uid  conduct  of  several  persons  may  estop  them  from  denying  that  they 
are  partners:  Rogers  v.  Murray,  110  N.  Y.  658.  So  a  partner  who  has  actu- 
ally retired  from  the  firm  may  still  be  held  liable  as  such  to  persons  who 
have  no  notice  of  his  withdrawal:  Lieb  v.  Craddock,  87  Ky.  525;  for  a  partner- 
ship, once  established,  is  presumed  to  continue  until  dissolution  thereof  is 
proved:  Butler  v.  Henry,  48  Ark.  551. 

Partnekship  —  One  not  a  Partner  Holding  Himself  out  as  Such.  — 
Whether  one  did  hold  himself  out  as  a  partner  or  not  is  a  question  of  fact  to 
be  submitted  to  a  jury:  Brown  v.  Watson,  72  Tex.  216;  and  the  jury  may  ar- 
rive at  their  determination  of  such  a  question  from  the  surrounding  facts  and 
circumstances,  including  the  declarations  and  conduct  of  the  alleged  partner, 
as  well  as  from  direct  proof:  Brown  v.  Watson,  supra;  Rogers  v.  Murray,  1 10 
N.  Y.  658;  but  the  burden  of  proof  is  upon  him  who  alleges  the  existence  of 
the  partnership:  Lieb  r.  Craddock,  87  Ky.  526. 


Jones  v.  State. 

[70  Maryland,  826.] 
Abortion  —  Evidence  Admissible  on  Trial  for  Procuring. — On  a  trial 
upon  au  indictment  which  charges  that  the  defendant  "  did  knowingly 
use  and  cause  to  be  used  certain  means  "  for  the  purpose  of  unlawfully 
causing  the  miscarriage  and  abortion  of  a  certain  female,  a  letter  written 
by  him  to  her,  containing  instructions  as  to  how  she  should  take  a  bottle 
of  ergot  which  he  sent  with  it,  and  proof  by  her  that  she  took  the  drug 
■0  sent  to  her  by  him,  and  in  other  respects  also  followed  the  instructions- 
given  by  him,  are  admissible  in  evidence,  although  he  was  not  present 
when  she  took  the  drug,  and  did  the  other  things  which  he  instructed 
her  to  do;  and  so,  also,  is  a  conversation  between  him  and  her,  in  which 
■he  told  him,  upon  his  charging  her  with  not  having  complied  with  his 
instructions  contained  in  his  letters,  that  she  had  done  so,  but  without 
producing  the  desired  effect. 

Indictment  for  procuring  abortion.  The  opinion  states  the 
case. 

haac  E.  Pearson^  for  the  appellant. 

D.  N.  Henning,  8tate^8  attorney  for  Carroll  County,  and  WiU 
Ham  Pinkney  Whyte,  attorney-general,  for  the  appellee. 

McSherey,  J.  The  appellant  was  indicted  under  section  2 
of  chapter  179  of  the  Acts  of  1868,  for  that  he  "  did  knowingly 
use  and  cause  to  be  used  certain  means "  for  the  purpose  of 
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unlawfully  causing  the  miscarriage  and  abortion  of  one  Mar- 
garet Oursler.  There  are  two  counts  in  the  indictment,  and 
they  differ  only  in  the  averments  respecting  the  means  used 
to  accomplish  the  criminal  purpose.  The  two  exceptions 
which  were  taken  during  the  trial  present  substantially  the 
same  question.  The  state's  attorney  offered  in  evidence  sev- 
eral letters  written  by  the  traverser  to  the  girl  Margaret  O'.irs- 
ler,  and  then  proved  by  her  that,  "in  compliance  with  one  of 
said  letters,"  she  administered  to  herself,  out  of  the  presence 
of  the  traverser,  the  drug  sent  to  her  by  him,  and  in  other  re- 
spects also  followed  the  instructions  given  by  him.  She  fur- 
ther proved  that  afterwards  the  traverser  said  to  her  she  had 
not  cotnplied  with  his  advice  as  contained  in  the  letters,  to 
which  she  replied  that  she  had  done  so,  but  without  producing 
the  desired  effect.  These  letters  and  this  conversation  were 
objected  to,  and  their  admission  in  evidence  forms  the  ground 
of  the  two  exceptions.  We  cannot  set  out  these  letters,  or 
even  give  the  substance  of  some  of  them;  their  coarse  inde- 
cency is  shockingly  vile.  It  is  sufficient  to  say  that,  accom- 
panying one  of  them,  the  traverser  sent  to  the  girl  a  bottle  of 
ergot,  with  written  instructions  to  take  the  drug  at  once,  and 
with  minute  directions  as  to  how  it  must  be  taken.  At  the 
same  time  he  named  what  other  means  she  should  resort  to. 
He  now  insists  that  as  he  was  not  actually  present  when  she 
did  take  the  drug,  and  did  do  the  other  things  which  he  ad- 
vised her  to  do,  he  cannot  be  convicted,  and  that  this  evidence 
should  have  been  excluded.  He  insists,  further,  that  his  con- 
duct amounted  only  to  soliciting  her  to  do  the  act  herself 
This  is  utterly  untenable.  He  furnished  her  the  drug,  and 
urged  and  directed  her  to  take  it  for  the  express  purpose  of 
producing  an  abortion;  and  she  accordingly  took  it.  This 
was  knowingly  using  and  causing  to  be  used  by  him  a  means 
for  the  purpose  of  unlawfully  causing  a  miscarriage  and  abor- 
tion, and  is  directly  and  distinctly  within  the  words  and  in- 
tention of  the  statute.  Any  other  conclusion  would  render  th© 
act  of  assembly  entirely  nugatory.  The  rulings  of  the  circuit 
court  were  entirely  correct. 

The  case  of  Lamb  v.  State,  66  Md.  285,  has  no  application 
here.  The  second  count  of  the  indictment  in  that  case,  which 
was  the  only  count  before  this  court,  and  therefore  the  only 
one  which  was  reviewed,  was  not  framed  under  the  act  of 
1868,  and  did  not  charge  an  offense  punishable  by  it. 

Finding  no  errors  in  the  rulings  excepted  to,  those    rulings 
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are  affirmed,  and  the  cause  will  be  remanded  that  the  trav- 
erser may  be  sentenced.         

Abortion.  —  Ab  to  what  evidence  is  admissible  in  criminal  prosecntiou 
for  procurinf;  abortions,  see  note  to  Abrama  r.  Foshee,  66  Am.  Deo.  89-91| 
note  to  StaU  v.  Moore,  95  Id.  786,  787. 


Dambmann  v.  Eittleb. 

[70  Maryla.NO,  880.1 
Oftional  Contraot,  Damaoks  Recoverabls  fob  Brkach  of.  —  Where 
one  party  contracts  to  sell  and  deliver  to  another  from  three  hundred  to 
five  hundred  tons  of  phosphate  during  a  certain  month,  and  the  latter 
agrees  to  give  ample  notice  of  his  wants  twenty-four  hours  ahead  of  the 
time  specified  for  the  delivery  of  each  order,  and  three  hundred  tons  are 
delivered  under  the  contract,  if  the  purchaser  then  notifies  the  seller 
that  he  will  exercise  his  option  to  take  the  remaining  two  hundred  tons, 
and  requests  the  seller  to  deliver  the  same,  but  the  latter  refuses  to  do 
so,  the  buyer  may  recover  damages  in  a  court  of  law  for  breach  of  the 
contract. 

Action  to  recover  damages  for  breach  of  contract.  The 
opinion  states  the  case. 

B.  Howard  Haman,  for  the  appellants. 

George  Whiteloek  and  Samuel  D.  Sehmucker,  for  the  appel- 
lees. 

Yellott,  J.  A  suit  was  instituted  in  the  court  below  by 
the  appellees  against  the  appellants,  the  plaintiffs  claiming 
damages  for  an  alleged  breach  of  contract.  The  contract  is 
set  forth  in  the  declaration.  The  defendants  demurred  to  the 
declaration,  and  the  demurrer  being  overruled,  and  leave 
granted  to  plead  over,  a  judgment  was  subsequently  entered 
in  favor  of  the  plaintiffs.  The  record  discloses  the  follovi'ing 
facts:  The  appellants  agreed  to  sell  and  deliver  to  the  appel- 
lees, during  the  month  of  September,  1888,  from  three  hun- 
dred to  five  hundred  tons  of  acid  phosphate.  By  the  terms  of 
the  contract,  the  appellees  were  "to  give  ample  notice  of  their 
wants  twenty-four  hours  ahead  of  the  time  specified  for  de- 
livery of  each  order";  and  cash  was  to  be  paid  on  delivery. 
The  phosphate  was  to  be  "filled  into  buyers'  bags,  and  deliv- 
ered to  buyers'  drays  in  sellers'  factory."  Three  hundred 
tons  were  delivered  and  paid  for  in  cash  on  delivery.  The 
appellants  then  informed  the  appellees  that  they  would  de- 
cline to  deliver  any  more.     The  appellees  denied  their  right 
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BO  to  decline,  and  on  the  22d  of  September,  1888,  notified  the 
appellants  that  they  would  exeroise  their  option  to  take  the 
remaining  two  hundred  tons,  and  requested  the  appellants  to 
deliver  the  same.  The  appellants  refused  to  deliver  the  re- 
maining two  hundred  tons,  and  suit  was  brought  by  the  ap- 
pellees to  recover  damages  for  breach  of  the  contract. 

The  only  question  really  involved  in  controversy  and  pre- 
sented for  determination  is,  whether  there  was  such  a  contract 
as  can  be  enforced  in  a  court  of  law.  Three  hundred  tons  of 
phosphate  had  been  delivered  by  the  defendants,  and  paid  for 
by  the  plaintiffs.  The  defendants,  by  the  terms  of  the  con- 
tract, were  to  deliver,  upon  notice  from  the  plaintifis,  addi- 
tional quantities  of  phosphate,  not  exceeding  two  hundred 
tons  in  all.  The  plaintiff's  had  an  option  to  make  a  demand 
for  the  delivery  of  the  remaining  two  hundred  tons  of  phos- 
phate, or  any  portion  of  it.  The  plaintiflFs  were  not  bound  to 
make  a  demand  for  delivery,  but  if  they  did  so,  the  defend- 
ants had  agreed  to  deliver  the  article.  It  seems  to  be  a  set- 
tled principle  that  an  agreement  may  be  so  framed  as  to  leave 
one  party  an  option,  and  thus  impose  no  obligation  on  the 
other  party  until  the  option  is  exercised  so  as  to  create  an  ob- 
ligation: 2  Parsons  on  Contracts,  657;  Wolf  v.  Willitta,  36  111. 
88;  Jenkins  v.  Green,  27  Beav.  437. 

In  contracts  of  this  nature,  when  one  party  has  an  option, 
and  gives  notice  that  he  has  exercised  it,  the  effect  of  such 
notice  is  to  impose  on  the  other  party  a  binding  obligation  en- 
forceable in  a  court  of  law.  Such  is  clearly  the  doctrine  as 
expounded  by  Park,  J.,  in  Chippendale  v.  Thurston,  4  Car.  & 
P.  101. 

In  Wheeler  v.  New  Brunswick  and  Canada  R.  R.  Co.,  115 
U.  S.  29,  the  court,  adopting  the  language  of  Chief  Justice 
Cockburn  in  a  recent  English  case,  said,  in  reference  to  a 
notice  by  a  defendant  of  his  intention  not  to  perform  his 
part  of  an  executory  contract,  that  "the  promisee,  if  he 
pleases,  may  treat  the  notice  of  intention  as  inoperative,  and 
await  the  time  when  the  contract  is  to  be  executed,  and 
then  hold  the  other  party  responsible  for  all  the  consequences 
of  non-}errormance;  but  in  that  case  he  keeps  the  contract 
alive  for  the  benefit  of  the  other  party  as  well  as  his  own;  lie 
remains  subject  to  all  his  own  obligations  and  liabilities  under 
it,  and  enables  the  other  party  not  only  to  complete  the  con- 
tr;:ct,  if  so  advised,  notwithstanding  his  previous  repudiation 
of  it,  but  also  to  take  advantage  of  any  supervening  circum- 
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stances  which  would  justify  him  in  declining  to  complete  it. 
On  the  other  hand,  the  promisee  may,  if  he  thinks  proper,  treat 
the  repudiation  of  the  other  party  as  a  wrongful  putting  an 
end  to  the  contract,  and  may  at  once  hring  his  action  on  a 
breach  of  it,  and  in  such  action  he  will  be  entitled  to  such 
damages  as  would  have  arisen  from  the  non-performance  of 
the  contract  at  the  appointed  time,  subject,  however,  to  abate- 
ment in  respect  of  any  circumstances  which  may  have  afforded 
him  the  means  of  mitigating  his  loss." 

As  this  was  the  sole  question  involved  in  controversy,  it  is 
apparent  that  there  was  no  error  in  the  ruling  of  the  court  be- 
low, and  its  judgment  should  be  affirmed. 


OftionaIi  Contracts.  —  An  agreement,  optional  as  to  one  party,  and  ob- 
ligatory as  to  the  other,  is  deemed  a  mutual  contract,  and  may  be  enforced 
by  the  former:  Cherry  v.  Smith,  3  Humph.  19;  39  Am.  Dec.  160,  and  par- 
ticularly note  162,  163,  aa  to  the  law  with  respeot  to  optional  contracts  gen- 
erally. 
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Falsi  Pretenses,  Spfficienct  or  Indictment  tor.  —  An  Indictment  for 
false  pretenses  is  not  demurrable  because  it  fails  to  set  out  the  false  pre- 
tenses intended  to  be  relied  upon;  but  the  indictment,  in  other  respects, 
must  have  that  degree  of  certainty  and  precision  that  will  fully  inform 
the  accused  of  the  special  character  of  the  charge  against  which  he  is 
called  upon  to  defend,  that  will  enable  the  court  to  determine  whether 
the  facts  alleged,  upon  the  face  of  the  indictment,  are  sufficient  to  con- 
stitute a  crime,  and  that  will  protect  him  against  further  prosecution 
for  the  same  alleged  offense. 

iMDICfMENT   must   GiVE   PuRPORT   OF  INSTRUMENT   AlLEQED   TO   HAVE   BEEN 

Obtained  by  False  Pretenses,  or  some  other  proper  designation 
thereof,  so  that  there  can  be  no  mistake  as  to  the  identification  of  the  in- 
strument described  with  that  produced  in  evidence  in  support  of  the  in- 
dictment. 

Indictment  for  Obtaining  "Bill  of  Sale  or  Mortgage  or  Personal 
Property"  by  False  Pretenses,  where  it  does  not  aver  that  the  in- 
strument was  assigned  or  transferred  to  the  accused  by  the  owner,  or 
that  something  more  passed  to  the  accused  than  the  mere  paper  upon 
which  the  instrument  was  written. 

Indictment  Lacks  Sufficient  Certainty  and  Precision  which  describes 
the  instruments  alleged  to  have  been  obtained  by  false  pretenses  as  cer- 
tain valuable  securities,  to  wit,  the  indorsement  and  signature  to  two 
certain  promissory  notes  for  the  payment  of  three  hundred  dollars  each. 
The  offense  contemplated  by  the  statute  is  the  obtaining  by  false  pre- 
tenses of  a  subsisting  security,  and  not  merely  the  obtaining  of  a  signa- 
ture to  an  instrument. 
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Ownership  ow  Property  or  Securitibs  Mtrar  bb  DismworLT  Alleqbd  m 
Indictthent  for  obtaining  them  by  false  pretenaes.  Snoh  aa  aTermant 
ia  as  necessary  as  in  an  indictment  for  larceny. 

Indictment.    The  opinion  states  the  case. 

David  N.  Henning,  staters  attorney  for  Carroll  County,  and 
William  Pinkney  Whyte,  attorney-general,  for  the  appellant. 

James  A.  C.  Bond,  for  the  appellee. 

Alvey,  C.  J.  The  indictment  in  this  case  is  for  obtaining 
what  are  alleged  to  be  valuable  securities  by  false  pretenses. 
It  consists  of  a  single  count,  wherein  it  is  alleged  that  the  de- 
fendant, "by  certain  false  pretense  by  hira  then  and  there 
made  to  Richard  Manning,  unlawfully,  knowingly,  and  de- 
flignedly  did  obtain  from  Richard  Manning  a  certain  valuable 
security,  to  wit,  a  certain  bill  of  sale  or  mortgage  of  perponal 
property  for  the  payment  of  six  hundred  dollars  on  condition, 
executed  by  one  John  Blizzard  to  Annie  M.  Blizzard  and 
Samuel  Blizzard;  and  certain  other  valuable  securities,  to  wit, 
the  indorsement  and  signature  of  the  said  Annie  M.  Blizzard 
to  two  certain  promissory  notes  for  the  payment  of  three  hun- 
dred dollars  each,  and  the  signature  of  Samuel  M.  Blizzard, 
her  husband,  with  her,  the  said  Annie  M.  Blizzard,  to  said 
promissory  notes,  with  intent  then  and  there  to  defraud;  he, 
the  said  John  W.  Blizzard,  then  and  there  well  knowing  the 
said  false  pretenses  to  be  false,"  etc. 

The  defendant  demurred  to  the  indictment,  and  the  court 
sustained  the  demurrer,  and  discharged  the  defendant.  The 
state  filed  a  petition  in  error,  and  assigned  as  ground  of  error 
in  the  ruling  of  the  court,  —  1.  That  the  court  erred  in  holding 
that  the  indictment  did  not  sufficiently  allege  the  offense  of 
obtaining  a  valuable  security  under  false  pretenses,  with  in- 
tent to  defraud,  etc.;  and  2.  That  the  court  erred  in  ruling  the 
indictment  defective  in  law  because  it  was  not  sufficiently 
alleged  therein  that  a  valuable  security  had  been  obtained  by 
the  defendant  by  false  pretenses,  with  intent  to  defraud,  within 
the  meaning  of  the  statute.  The  two  assignments  of  error 
being  substantially  the  same,  they  may  be  considered  together 
as  a  single  assignment. 

Formerly,  before  the  Act  of  1835,  chapter  319,  it  was  neces- 
flary  that  the  false  pretenses,  by  means  of  which  the  goods  or 
money  had  been  obtained,  should  be  specifically  set  forth  in 
the  indictment,  with  the  allegation  of  their  falsity  to  the 
knowledge  of  the  defendant,  so  that  the  court  could  detorinine 
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whether  they  came  within  the  meaning  of  the  statute.  But 
the  statute  now  provides  (Code,  art.  27,  sec.  288)  that  "in 
any  indictment  for  false  pretenses,  it  shall  not  be  necessary  to 
state  the  particular  false  pretenses  intended  to  be  relied  on  in 
proof  of  the  same;  but  the  defendant,  on  application  to  the 
state's  attorney  before  the  trial,  shall  be  entitled  to  the  names 
of  the  witnesses  and  a  statement  of  the  false  pretenses  in- 
tended to  be  given  in  evidence."  The  present  indictment, 
therefore,  was  not  demurrable  because  it  failed  to  set  out  the 
false  pretenses  intended  to  be  relied  on.  It  does  not  appear 
that  any  application  had  been  made  for  a  statement  of  such 
false  pretenses,  or  that  any  such  statement  had  been  placed 
upon  record. 

But  while  there  is  no  longer  a  necessity  for  specially  al- 
leging in  the  body  of  the  indictment  the  particular  false  pre- 
tenses made  use  of  by  the  defendant  as  means  of  perpetrating 
the  fraud,  the  indictment,  in  other  respects,  must  have  that 
degree  of  certainty  and  precision  that  will  fully  inform  the 
accused  of  the  special  character  of  the  charge  against  which 
he  is  called  upon  to  defend,  and  that  will  enable  the  court  to 
determine  whether  the  facts  alleged  upon  the  face  of  the  in- 
dictment are  sufficient,  in  the  contemplation  of  law,  to  consti- 
tute a  crime;  and,  whether  the  trial  be  followed  by  acquittal 
or  conviction,  that  the  record  may  stand  as  a  protection 
against  further  prosecution  for  the  same  alleged  offense.  It 
is  true,  the  legislature,  to  obviate  some  of  the  technical  diffi- 
culties and  refined  distinctions  that  frequently  arose  in  the 
trial  of  this  class  of  cases,  has  provided,  by  the  Act  of  1862, 
chapter  80  (Code,  art.  27,  sec.  291),  that,  in  indictments  for 
obtaining  property  by  false  pretenses,  and  also  in  some  other 
cases,  it  shall  be  sufficient  to  allege  that  the  defendant  did  the 
act  with  intent  to  defraud,  without  alleging  the  intent  of  the 
defendant  to  be  to  defraud  any  particular  person,  and  that,  on 
the  trial,  it  shall  be  sufficient  to  prove  that  the  defendant  did 
the  act  charged  with  an  intent  to  defraud.  And,  by  the  same 
statute,  it  is  also  prorided  that,  in  indictments  for  obtaining 
by  false  pretenses  any  instrument,  "it  shall  be  sufficient  to 
describe  such  instrument  by  any  name  or  designation  by 
which  the  same  may  be  usually  known,  or  by  the  purport 
thereof,  without  setting  out  a  copy  or  facsimile  thereof,  or 
otherwise  describing  the  same."  These  provisions,  however, 
only  relate  to  the  manner  of  alleging  the  facts,  and  bringing 
them  upon  the  record,  but  do  not  dispense  with  the  necessity 
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of  their  averment  in  the  indictment  as  essential  to  the  proper 
description  of  the  crime  charged.  The  purport  or  other 
proper  designation  of  the  instrument  should  be  given,  so  that 
there  could  be  no  mistake  as  to  the  identification  of  the  in- 
strument described  with  that  produced  in  evidence  in  support 
of  the  indictment. 

There  is  in  the  indictment  before  us  manifestly  great  want 
of  certainty  and  precision  in  the  allegations  essential  to  con- 
stitute the  crime.  As  will  be  observed,  it  is  not  shown  by  any 
averment  in  the  indictment  that  the  bill  of  sale  or  chattel 
mortgage  (whichever  it  may  be)  was  assigned  or  transferred 
to  the  defendant  by  the  owner,  or  that  anything  passed  to  the 
defendant  more  than  the  mere  paper-writing,  without  the  least 
interest  in  the  property  embraced  or  the  money  secured  by  the 
instrument.  To  constitute  the  crime,  something  within  the 
definition  of  a  valuable  security  must  have  been  obtained  by 
the  false  pretense,  with  intent  to  defraud  some  person  of  the 
same;  but  it  is  a  little  difficult  to  say  that  an  instrument, 
such  as  that  here  described,  without  assignment  or  transfer, 
can  be  properly  designated  as  a  valuable  security,  of  which 
a  party  has  been  deprived  by  false  pretense,  when  nothing 
could  pass  to  the  defendant  more  than  the  paper  upon  which 
the  instrument  was  written.  The  possession  of  the  instru- 
ment by  the  defendant  divested  no  right,  nor  did  it  invest  the 
defendant  with  any  right  or  power  over  the  property  or  money 
secured  by  the  instrument. 

With  respect  to  the  other  valuable  securities  charged  to 
have  been  obtained  by  false  pretenses  by  the  defendant,  the 
indictment  is  equally  wanting  in  certainty  and  precision,  to 
say  nothing  of  an  apparent  defect  for  duplicity.  Who  was 
the  maker  or  the  payee  or  holder  of  the  promissory  notes 
referred  to  is  not  alleged.  For  aught  that  appears,  the  de- 
fendant himself  may  have  been  the  owner  and  holder  of  the 
notes.  If  the  proper  reading  of  the  indictment  be,  as  we  think 
it  is,  that  by  the  false  pretenses  only  the  indorsements  and 
signatures  of  the  wife  and  her  husband  to  the  two  promissory 
notes  were  obtained,  it  would  seem  to  be  very  questionable 
whether,  by  any  fair  construction,  the  obtaining  of  such  in- 
dorsements would  be  within  the  meaning  of  the  statute  which 
provides  for  punishing  "any  person  who  shall  by  any  false 
pretense  obtain  from  any  other  person  any  chattel,  money,  or 
valuable  security  with  intent  to  defraud  any  person  of  the 
same":  Code,  art.  27,  sec.  82;  see  case  of  People  v.  Stone,  9 

Am.  St.  Kkp..  Vol.  XlV.  — 24 
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Wend.  182,  190.  The  statute,  by  its  terms,  would  seem  clearly 
to  contemplate  a  subsisting  security  of  which  the  party  could 
be  deprived  by  fraud  and  false  pretense,  and  of  which  he 
could  have  restitution,  as  by  the  statute  it  is  provided  he  may, 
and  not  simply  the  obtaining  of  a  signature  to  an  instrument 
by  false  pretense,  as  where,  in  some  of  the  states,  such  act  is 
made  eriminal  by  express  statute:  People  v.  Stone,  supra. 

But  the  indictment  is  radically  defective  in  another  partic- 
ular, and  that  is,  in  its  failure  to  allege  distinctly  the  owner- 
ehip  of  the  property  or  securities  obtained.  It  is  settled  by 
all  the  authorities  that  it  is  no  less  requisite  in  indictments 
for  obtaining  property  by  false  pretenses  that  the  ownership 
of  the  property  or  securities  obtained  should  be  distinctly 
alleged  than  it  is  that  such  averments  should  be  made  in 
indictments  for  larceny. 

The  cases  are  numerous  where  it  has  been  held  that  the 
omission  to  allege  the  ownership  of  property  was  fatal  to  the 
sufficiency  of  the  indictment,  even  after  conviction:  Regina  v. 
Martin,  8  Adol.  &  El.  481;  Regina  v.  Norton,  8  Car.  &  P.  196; 
Regina  v.  Parker,  3  Q.  B.  293;  2  Wharton's  Grim.  Law,  7th  ed., 
sec.  2157.  And  since  the  statute  14  and  15  Victoria,  chapter  100, 
section  8,  apparently  the  prototype  of  our  Act  of  1862,  chapter 
80,  whereby  it  is  declared  that  it  shall  be  suflBcient,  in  any  in- 
dictment for  obtaining  goods  or  property  by  false  pretenses,  to 
allege  that  the  defendant  did  the  act  with  intent  to  defraud, 
without  alleging  the  intent  of  the  defendant  to  be  to  defraud 
any  particular  person,  it  has  been  held,  upon  full  considera- 
tion, that  that  statute  did  not  render  it  unnecessary  to  allege 
the  ownership  of  the  goods  or  money  in  the  indictment,  as  for- 
merly required:  Sill  v.  Regina,  Dears.  G.  G.  132;  1  El.  &  B. 
553.  As  Lord  Gampbell,  C.  J.,  said  in  the  case  just  referred 
to:  "  Section  8,  upon  which  a  plausible  argument  was  sug- 
gested, shows  that  the  legislature  intended  only  to  make  it 
unnecessary  to  specify  the  individual  defrauded,  making  it 
BuflBcient  to  show  that  there  was  an  intent  to  defraud.  But 
that  does  not  obviate  the  necessity  of  showing  to  whom  the 
goods  belonged." 

The  indictment  being  bad  on  demurrer,  the  judgment  of  the 
court  below  must  be  affirmed. 

Falsi  PssnirgKL  — Obtaining  gooda  or  money  snder  taiM  ptetciiMa:  Sa* 
8taU  ▼.  HaB,  76  Iowa,  86;  aiUe,  p.  204,  and  note. 

Indiotkbnts  abk  Gbnkrallt  Sufficient  when  they  charge  the  accused 
with  a  crime,  using  the  same  language  which  is  used  in  the  statute:  Note  te 
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State  V.  CamphfU,  94  Am.  Dec.  253-258;  People  v.  King,  110  N.  Y.  418;  6 
Am.  St.  Rep.  389.  Aa  indictment  charging  false  pretenses,  stating  an  of- 
fense in  such  a  way  as  to  advise  the  defendant  of  everything  he  was  required 
to  meet,  although  informal  in  certain  respects,  is  sufficient,  provided  its  sup- 
posed defects  do  not  prejudice  the  substantial  rights  of  the  defendant:  State 
▼.  Palmer,  40  Kan.  474. 


Burrows  v.  Klunk. 

[70  Maryland,  451.] 

Blaitk  Spaois  iw  Promissory  Note,  Eftect  of  Leaving.  —  The  fact  that 
blank  spaces  sufficient  to  admit  of  alterations  in  the  amount  are  left  in  a 
promissory  note  at  the  time  when  the  indorser  thereof  writes  his  name 
upon  it,  does  not  constitute  such  negligence  on  his  part  as  will  render 
him  liable  to  an  innocent  holder  for  value  for  the  amount  to  which  the 
note  is  afterwards  wrongfully  raised  without  the  indorser's  knowledge  or 
consent.  The  indorser's  assent  to  the  alterations  cannot  be  inferred  from 
the  fact  that  blank  spaces  were  left  in  the  note,  in  which  there  was  room 
to  insert  a  larger  sum. 

iiATERiAL  Alteration  of  PrGmissort  ^ort  Discharqki^  Indorser.  — 
Wher6  a  promissory  note  is  complete  at  th6  time  of  its  indorsement,  an 
alteration  in  the  amount  thereof  subsequently  made  without  hia  knowl- 
edge or  consent  discharges  him  from  all  liability  thereon. 

Action  on  a  promissory  note.    The  opinion  states  the  case. 
John  Ouyton  BoHon  and  Charles  PoSj  for  the  appellant. 
Charles  W.  Henisler,  for  the  appellee. 

Millar,  J.  John  Burrows  sued  Francis  A.  Klunk  as  joint 
maker  or  indorser  of  two  promissory  notes,  each  purporting  to 
be  for  $550^  signed  by  Charles  F.  Klunk,  dated  February  7, 
1887,  and  payable  to  the  order  of  Burrows,  one  on  the  1st  of 
June,  and  the  other  on  the  Ist  of  July  following.  The  defense 
is,  that  these  notes  had  been  fraudulently  raised  from  $50  to 
$550  each.  At  th6  trial,  two  exceptions  were  taken  by  the 
plaintiff,  which  need  not  be  Stated  at  length.  On  some  points 
there  is  conflict  of  testimony,  but  as  to  the  following  material 
facts  there  appears  to  be  tio  contradiction. 

Charles  F.  Klunk  is  the  son  of  the  defendant,  Francis  A. 
Klunk.  The  son  had  become  indebted  to  the  plaintiff,  Bur- 
rows, in  about  the  sum  of  four  thousand  dollars,  and  the  plain- 
tiff visited  his  house  on  the  5th  of  February,  and  told  him  to 
get  notes  indorsed  by  his  father  to  the  amount  of  eleven  hun- 
dred dollars,  and  that  his  (the  son's)  father-in-law  would  settle 
the  balance.  On  the  same  day  the  son  called  upon  his  father 
with  five  promissory  notes  in  favor  of  Burrows,  drawn  up  by 
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the  eon  and  signed  by  him  as  maker,  for  fifty  dollars  each, 
and  asked  his  father  to  indorse  them,  which  the  latter  posi- 
tively refused  to  do.  On  the  next  day,  February  6th,  the  plain- 
tiff and  the  son  visited  the  father  at  his  house,  but  the  plaintiff 
testifies  there  was  nothing  then  said  about  indorsing  notes  in 
the  presence  of  the  father,  and  that  he  went  there  simply  for 
the  purpose  of  being  introduced  as  the  gentleman  who  was 
furnishing  the  son  with  goods.  On  the  following  Tuesday, 
February  8th,  the  son  again  called  upon  his  father  at  his  shop, 
again  importuned  him  to  indorse  these  five  notes,  and  after  a 
good  deal  of  persuasion  he  agreed  to  indorse  two  of  them, 
which  matured  respectively  on  the  1st  of  June  and  the  Ist  of 
July,  1887.  Before  doing  so  he  took  thera  to  his  office,  read 
them  over  carefully,  saw  they  were  for  fifty  dollars  each,  that 
they  were  dated  the  7th  of  February,  and  were  payable  to  the 
order  of  the  plaintiff.  He  then  wrote  his  name  on  the  back  of 
each,  and  delivered  them  to  his  son.  The  latter  has  gone 
away,  and  when  the  notes  were  produced  at  the  trial,  it  appears 
that  the  words  "  five  hundred  and  "  had  been  inserted  before 
the  word  "fifty"  in  the  body,  and  the  figure  "5"  before  the 
figures  "  50"  in  the  left  hand  upper  corner  of  each  of  them. 

This  statement  is  taken  mainly  from  the  testimony  of  the 
defendant,  which  in  these  particulars  is  uncontradicted.  The 
notes  themselves  have  been  submitted  to  us  for  inspection. 
This  inspection  shows  that  if  they  were  thus  altered,  the  alter- 
ations must  have  been  made  by  the  son  after  his  father  wrote 
his  name  upon  them,  and  before  they  were  delivered  to  the 
plaintiff,  and  that  they  must  have  been  in  such  condition 
when  signed  by  the  defendant  as  to  admit  of  the  alterations 
being  so  made  as  readily  to  deceive  innocent  third  parties. 
There  must  have  been  a  space  between  the  "  $  "  and  the  fig- 
ures "50"  sufficient  for  the  insertion  of  the  figure  "5,"  and  a 
blank  before  the  word  "  fifty "  sufficient  to  let  in  the  words 
"five  hundred  and."  As  they  now  appear,  they  are  through- 
out in  the  handwriting  of  the  son,  who  signed  them  as  maker, 
written  with  the  same  ink,  and  with  no  discoverable  trace  of 
erasure. 

It  was  left  to  the  jury,  by  the  granting  of  the  plaintiff's  and 
defendant's  first  prayers,  to  find  whether  the  alterations  had 
been  made,  and  their  verdict  shows  that  they  found  this  issue 
of  fact  in  the  affirmative.  But  the  plaintiff  has  testified  that 
he  had  no  knowledge  of  these  alterations  when  he  received  the 
notes,  and  the  question  is,  Can  he  recover  upon  them  against 
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the  defendant,  even  if  he  had  no  such  knowledge?  It  is  man- 
ifest that  if  the  defendant  is  made  liable  for  the  full  amount 
of  these  altered  notes,  he  will  suffer  a  wrong  and  sustain  a 
loss  by  means  of  a  crime  not  less  serious  than  the  forgery  of 
his  signature.  If  his  signature  had  been  forged,  or  if  the  notes 
had  been  raised  by  obliteration  of  the  writing  by  any  chemi- 
cal process,  or  by  any  other  device  of  an  ingenious  forger,  it  is 
conceded  he  would  not  be  liable.  But,  because  these  small 
spaces  were  in  the  notes  when  he  wrote  his  name  upon  them, 
it  is  contended  that  he  was  negligent  in  signing  and  leaving 
them  in  that  condition;  and  the  doctrine  that,  where  one  of 
two  innocent  parties  must  suffer,  that  one  should  suffer  whose 
negligence  has  enabled  the  third  party  to  commit  the  wrong, 
is  invoked  against  him.  There  are  cases  in  which  this  doc- 
trine has  been  applied  to  negotiable  instruments  in  order  to 
protect  innocent  holders  for  value,  but  we  think  the  weight  of 
authority  in  this  country  is  against  its  application  to  a  case 
like  the  present.  In  support  of  this  position,  we  refer  to  the 
able  judgment  of  the  supreme  court  of  Michigan,  delivered  by 
Judge  Christiancy,  in  Holmes  v.  Trumper,  22  Mich.  427,  7 
Am.  Rep.  661,  and  the  equally  able  and  elaborate  opinion  of 
the  supreme  judicial  court  of  Massachusetts,  delivered  by 
Chief  Judge  Gray,  in  Greenfield  Savings  Bank  v.  Stowell,  123 
Mass.  196;  25  Am.  Rep.  67;  also  to  the  cases  of  Goodman  v. 
Eastman,  4  N.  H.  455;  McGrath  v.  Clark,  56  N.  Y.  34;  15  Am. 
Rep.  372;  Knoxville  Nat.  Bank  v.  Clarke,  51  Iowa,  264;  33  Am. 
Rep.  129;  and  Worrall  v.  Gheen,  39  Pa.  St.  388.  Such,  also, 
seems  to  be  the  effect  of  the  decisions  of  the  supreme  court  in 
Wood  V.  Steele,  6  Wall.  80,  and  Angle  v.  Northwest  Mut.  Life 
Ins.  Co.,  92  U.  S.  330. 

The  case  of  Tome  v.  Parkersburg  Branch  R.  R.  Co.,  39  Md. 
36,  17  Am.  Rep.  540,  is  quite  different  from  this.  The  main 
question  involved  in  that  case  was  the  extent  of  the  liability 
of  private  corporations  for  the  acts  of  their  agents,  done  witliin 
the  scope  of  their  employment,  expressed  or  implied.  The 
party  who  committed  the  fraud  was  the  treasurer  and  stock- 
transfer  agent  of  the  company,  intrusted  with  its  seal,  with 
books  of  stock  certificates  signed  in  blank  by  the  president, 
and  was  put  in  sole  charge  of  the  company's  office  in  Balti- 
more. He  was  thus  furnished  by  the  company  with  every 
facility  for  making  a  fraudulent  issue  of  stock.  But  here 
no  such  relation  existed  between  the  defendant  and  his  son. 
The  latter  was  neither  the  agent,  nor  even  the  employee,  of 
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the  former.  The  notes  were  simply  delivered  to  him  after 
they  had  been  signed,  for  the  purpose  of  being  carried  to  the 
plaintiff. 

Nor  is  it  a  case  where  one  signs  a  note  in  blank  as  to  amount, 
and  delivers  it  to  another  for  use,  with  intention  that  the  blank 
should  be  filled.  In  such  case  the  instrument  carries  on  its 
face  an  implied  authority  to  fill  the  blank,  and  the  signer 
makes  the  person  to  whom  it  is  thus  delivered  his  agent  for 
that  purpose,  and  is  responsible  to  an  innocent  holder  for  value 
for  whatever  sum  may  be  inserted.  But  here  each  note  was 
complete  on  its  face  when  it  left  the  hands  of  the  defendant. 
A  sum  payable  was  actually  written  in  it,  and  the  date,  time 
of  payment,  and  the  name  of  the  payee  were  all  inserted.  In 
such  case  there  can  be  no  inference  that  the  defendant  au- 
thorized any  one  to  increase  this  amount  simply  because 
blank  spaces  were  left  in  which  there  was  room  to  insert  a 
larger  sum.  It  may  have  been  carelessness  in  the  defendant 
to  sign  the  notes  without  drawing  lines  through  these  spaces, 
but  he  was  evidently  not  a  business  man  accustomed  to  sign 
notes;  and  it  was  not  his  carelessness,  but  the  crime  com- 
mitted by  another,  that  was  the  proximate  cause  that  misled 
the  plaintiff. 

Appellant's  counsel  have  placed  great  reliance  upon  the 
English  case  of  Young  v.  Orote,  4  Bing.  253.  In  that  case,  a 
husband,  having  occasion  to  leave  home  for  several  days,  signed 
checks  upon  his  banker  in  blank,  left  them  with  his  wife,  with 
directions  to  have  them  filled  up  with  such  sums  as  the  pur- 
poses of  his  business  might  require  during  his  absence.  The 
wife,  in  order  to  pay  wages  to  persons  employed  by  her  hus- 
band, directed  a  clerk,  who  was  also  employed  by  him,  to  fill 
up  one  of  these  checks  for  a  certain  sum.  The  clerk  did  so, 
showed  it  to  her,  and  she  directed  him  to  draw  the  money 
from  the  banker.  When  drawn  up  by  the  clerk,  the  check 
was  in  substantially  the  same  form,  as  to  blank  spaces,  as 
these  notes,  and  before  he  presented  it,  the  clerk  had  in  the 
same  manner  raised  it  to  a  much  larger  sum.  The  banker 
paid  the  raised  check  in  good  faith,  and  was  protected  in  so 
doing  against  the  claim  of  his  customer,  the  husband.  The 
difference  as  to  facts  between  that  case  and  this  is,  that  there 
the  check  was  signed  in  blank  by  the  husband,  who  consti- 
tuted his  wife  his  agent  to  fill  it  up,  and  the  raising  or  forgery 
was  committed  by  a  clerk  in  his  employment.  It  was  also  a 
case  between  banker  and  customer;  and  in  Savings  Bank  y. 
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Stowellj  supra,  the  position  is  taken  that  "the  maker  of  a 
promissory  note  holds  no  such  relation  to  the  indorsees  thereof 
as  a  customer  does  to  his  banker;  the  relation  between  banker 
and  customer  iq  created  by  their  own  contract,  by  which  the 
banker  is  bound  to  honor  his  customer's  drafts,  and  if  the 
negligence  of  the  customer  aflfords  opportunity  to  a  clerk  or 
other  person  in  his  employ  to  add  to  the  terms  of  a  draft,  and 
thereby  mislead  the  banker,  the  customer  may  well  be  held 
liable  to  the  banker."  There  is  force  in  this  position;  but  the 
case  of  Young  v.  Grote,  supra,  though  it  has  not,  so  far  as  we 
can  ascertain,  been  directly  overruled,  has  been  seriously 
questioned,  not  so  much  as  to  its  result,  but  as  to  the  reason- 
ing on  which  it  is  founded.  Subsequent  comments  of  the 
English  judges  go  far  to  limit  the  doctrine  there  laid  down  to 
the  peculiar  circumstances  of  that  case.  All  the  decisions 
containing  the  comments  made  up  to  that  time  are  referred  to 
in  Greenfield  Savings  BanJc  v.  Stowell,  supra.  To  these  we  may 
add  the  more  recent  case  of  Bazendale  v.  Bennett,  in  the  court 
of  appeal,  L.  R.  3  Q.  B.  Div.  525,  in  which  Brett,  L.  J.,  said: 
"  I  think  the  observations  made  by  the  lords  in  the  case  of 
Governor  and  Company  of  Bank  of  Ireland  v.  Trustees  of  Evanses 
Charities  in  Ireland,  5  H.  L.  Cas.  389,  have  shaken  Young  v. 
Grote,  and  Cole  v.  Bank  of  England,  10  Ad.  &  E.  437,  as  au- 
thorities." The  case  is  discredited,  if  not  overruled  as  an 
authority,  and  we  have  found  no  English  decision  in  which 
the  maker  of  a  promissory  note  has  been  held  liable  under 
circumstances  similar  to  those  which  exist  in  the  present  case. 
We  approve  and  adopt  the  following  reasoning  in  Holmes  v. 
Trumper,  22  Mich.  427;  7  Am.  Rep.  661:  "The  negligence,  if 
such  it  can  be  called,  is  of  the  same  kind  as-  might  be  claimed 
if  any  man,  in  signing  a  contract,  were  to  place  his  name  far 
enough  below  the  instrument  to  permit  another  line  to  be 
written  above  it  in  apparent  harmony  with  the  rest  of  the  in- 
strument; or  as  if  an  instrument  were  written  with  ink,  the 
material  of  which  would  admit  of  easy  and  complete  oblitera- 
tion or  fading  out  by  some  chemical  application  which  would 
not  affect  the  face  of  the  paper,  or  by  failing  to  fill  any  blank 
at  the  end  of  any  line  which  might  happen  to  end  far  enough 
from  the  side  of  the  page  to  admit  the  insertion  of  a  word. 
....  Whenever  a  party  in  good  faith  signs  a  complete  prom- 
issory note,  however  awkwardly  drawn,  he  should,  we  think, 
be  equally  protected  from  its  alteration  by  forgery,  in  what- 
ever  mode  it  may  be   accomplished;   and   unless,  perhaps, 
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when  it  has  been  committed  by  some  one  in  whom  he  has 
authorized  others  to  place  confidence  as  acting  for  him,  he 
has  quite  as  good  a  right  to  rest  upon  the  presumption  that  it 
will  not  be  criminally  altered,  as  any  person  has  to  take  the 
paper  on  the  presumption  that  it  has  not  been;  and  the  par- 
ties taking  such  paper  must  be  considered  as  taking  it  upon 
their  own  risk,  so  far  as  the  question  of  forgery  is  concerned, 
and  as  trusting  to  the  character  and  credit  of  those  from 
whom  they  receive  it,  and  of  the  intermediate  holders.  If 
promissory  notes  were  only  given  by  first-class  business  men, 
who  are  skillful  in  drawing  them  up  in  the  best  possible  man- 
ner to  prevent  forgery,  it  might  be  well  to  adopt  the  high 
standard  of  accuracy  and  perfection  which  the  argument  in 
behalf  of  the  appellant  would  require.  But  for  the  great 
mass  of  the  people,  who  are  not  thus  skillful,  nor  in  the  habit 
of  frequently  drawing  or  executing  such  paper,  such  a  stan- 
dard would  be  altogether  too  high,  and  would  place  the  great 
majority  of  men  of  even  fair  education  and  competency  for 
business  at  the  mercy  of  knaves,  and  tend  to  encourage  for- 
gery by  the  protection  it  would  give  to  forged  paper." 

We  are  all  of  opinion  that  the  defendant  is  not  liable  for 
the  amount  of  these  raised  notes.  In  some  of  the  cases,  es- 
pecially in  Pennsylvania  and  Mississippi,  recovery  has  been 
allowed  for  the  amount  of  the  note  before  it  was  thus  altered. 
This,  however,  seems  to  ignore  the  principle,  said  to  be  of  uni- 
versal application,  that  any  material  alteration  of  a  written 
instrument  avoids  it  in  toto  as  to  any  party  to  it  who  has  not 
assented  to  such  alteration.  But  that  question  does  not  arise 
on  this  appeal.  The  verdict  and  judgment  were  in  favor  of 
the  plaintiflF  for  the  original  amount  of  the  notes,  with  inter- 
est, and  the  defendant  has  not  appealed. 

In  thus  disposing  of  the  case  we  have  assumed,  and  must 
not  be  understood  as  having  decided,  that  the  plaintifif  is  a 
holder  for  yalue.  It  follows,  from  what  we  have  said,  that  the 
court  below  was  right  in  admitting  the  testimony  objected  to 
in  the  first  exception,  and  that  there  is  no  error  prejudicial  to 
the  appellant  in  the  rulings  upon  the  prayers.  The  judg- 
ment is  therefore  affirmed. 

FiLLina  nr  Blahks  in  Wbittbn  Instbuhxhtb:  8m  not«  to  StaU  t.  Btr» 
ger,  13  Am.  Deo.  669-671. 

KxaoTiABLi  Instbuhxnts  —  FuxiNO  Blanks. — If  the  maker  of  »  note 
m  other  negotiable  instrument  leaves  it  in  such  a  condition  at  its  issuance 
by  him  that  it  may  easily  be  altered  without  detection,  he  is  liable  thereon 
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to  a  bona  Jide  holder  who  takes  it  in  the  usual  course  of  business:  Brovm  ▼. 
Reed,  79  Pa.  St.  370;  21  Am.  Rep.  75;  Garrard  v.  Hadden,  67  Pa.  St.  82;  5 
Am.  Rep.  412;  RainboU  v.  Eddy,  34  Iowa,  440;  11  Am.  Rep.  152;  OiUaspie 
V.  Kelley,  41  Ind.  158;  13  Am.  Rep.  318;  Redlich  v.  Doll,  54  N.  Y.  234; 
13  Am.  Rop.  573,  and  note;  Yocum  v.  Smith,  63  111.  321;  14  Am.  Rep.  120; 
Spitler  V.  James,  32  Ind.  202;  2  Am.  Rep.  334,  and  note;  Btnhey  v.  Johnson, 
13  Bush,  197;  26  Am.  Rep.  254;  Fordyce  v.  Koaminski,  49  Ark.  40;  4  Am.  St. 
Rep.  18,  and  particularly  note  25,  26. 

Alterations  in  Negotiable  Instruments,  without  the  consent  of  an  in- 
dorser,  dischaiges  him  from  all  liability  thereon:  Extended  note  to  Draper  v. 
Wood,  17  Am.  Rep.  97-106;  National  Ulster  Co.  Bank  v.  Madden,  114  N.  Y. 
280;  11  Am.  St.  Rep.  633,  and  note;  compare  Croswellv.  Labree,  81  Me.  44; 
10  Am.  St.  Rep.  238,  and  note;  Davis  v.  Eppler,  38  Kan.  629. 

Alteration  op  Written  Instruments,  general  rules  of  law  applicable 
to:  See  extended  note  to  Woodworth  v.  Bank  <if  America,  10  Am.  Dec.  267-273. 
A  note  is  not  invalidated  by  immaterial  alterations,  innocently  made,  which 
affect  it  in  no  material  manner:  First  Nat.  Bank  v.  Wolff,  79  Cal.  69.  Where, 
by  the  terms  of  a  non-negotiable  note,  interest  was  made  payable  without 
specifying  the  rate,  and,  after  its  delivery,  "7  "was  inserted  in  the  blank 
space  left  for  that  purpose,  the  alteration  of  the  note  was  immaterial,  and 
did  not  affect  the  validity  of  the  contract:  First  Nat.  Bank  v.  Carson,  60  Mich. 
432.  When  at  maturity  of  a  note  a  partial  payment  is  made  thereon,  a  re- 
newal note,  given  to  secure  the  unpaid  balance,  which  is  invalid  as  to  one  of 
the  makers  by  reason  of  a  material  alteration,  —  the  insertion  of  the  words 
"with  interest,"  —  without  his  knowledge  and  consent,  a  recovery  can  be 
had  against  such  maker  on  the  original  cause  of  action:  Oioen  y.  Hall,  70  Md. 
97;  First  Nat.  Bank  t.  Carson,  supra. 
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[70  Maryland,  484.] 
Rule  in  Shelley's  Case,  Leasehold  Property  within.  —  Where  a  tes- 
tator by  his  will  gives  and  bequeaths  all  his  property,  consisting  of 
houses  and  vacant  lots,  to  his  adopted  child  "during  her  natural  life, 
with  remainder  over  to  the  heirs  of  her  body,  if  she  should  have  any, " 
•aid  property  being  leasehold  property,  and  in  a  subsequent  clause  of 
the  will  gives  to  her  all  the  residue  of  his  property,  of  whatsoever  name 
or  nature,  without  limitation  or  restriction,  the  bequest  in  the  first 
clause  is,  by  analogy  at  least,  directly  within  the  rule  in  Shelley's  case; 
the  gift  of  the  leasehold  interest  to  said  child  for  life,  with  remainder 
over  to  the  heirs  of  her  body,  entitles  her  to  the  absolute  interest,  which 
is  not  restricted  by  the  words  "  if  she  should  have  any  heirs  ";  and  even 
if  the  provisions  of  the  second  clause  indicate  that  the  testator  intended 
to  give  her  only  a  life  estate  under  the  first  clause,  the  words  actually 
used  in  the  first  clause  bring  the  gift  within  the  rule,  and  the  intention 
must  give  way,  and  the  fixed  rule  must  be  followed. 

Bill  of  interpleader  filed  by  the  tenant  of  the  leasehold 
property,  referred  to  in  the  opinion,  requiring  the  parties  to 
this  appeal  to  interplead,  for  the  purpose  of  ascertaining  which 
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was  entitled  to  the  rent  due  by  the  tenant.  The  court  belo^ir 
decreed  the  fund  to  the  appellee,  and  the  appeal  is  taken  from 
this  decree.     Other  facts  are  stated  in  the  opinion. 

William  E.  Hoffman^  for  the  appellant. 

Peter  J.  Campbell  and  C.  Dodd  McFarland,  for  the  appellee. 

McSherry,  J.  The  single  question  involved  in  this  appeal 
is,  What  estate  did  Jane  Shaw  take  under  the  will  of  George 
Ackerman  in  certain  leasehold  property?  It  is  insisted  by 
the  appellant  that  she  took  an  absolute  interest  therein,  whilst 
the  appellee  contends  that  she  was  entitled  only  to  a  life 
estate,  and  that  upon  her  decease,  the  remainder  passed  to 
Christiana  Snyder.  The  will  of  George  Ackerman  must  de- 
termine this  controversy.  It  bears  date  May  16,  1831,  and 
was  admitted  to  probate  October  28,  1834.  The  only  clauses 
which  have  any  reference  to  the  question  before  us  are  in  the 
following  words:  "And  to  my  adopted  child,  Jane  Shaw,  whom 
I  have  raised  from  infancy,  and  who  now  lives  with  me,  I 
give  and  bequeath  all  my  property,  consisting  of  houses  and 
vacant  lots  situate  on  the  west  side  of  High  Street,  between 
York  and  Pitt  streets,  in  the  city  of  Baltimore,  during  her 
natural  life,  with  remainder  over  to  the  heirs  of  her  body,  if 
she  should  have  any;  but  in  case  she  should  die  without  such 
heirs,  then  the  said  remainder  to  ray  cousin,  Christiana  Sny- 
der, widow  as  aforesaid,  to  her  and  her  heirs  forever." 

"And  I  give  all  the  residue  of  my  property,  of  whatsoever 
name  or  nature,  to  the  said  Jane  Shaw,  without  limitation  or 
restriction,"  etc. 

It  is  conceded  that  the  property  referred  to  in  the  first  of 
the. two  clauses  quoted  was  leasehold  property.  Jane  Shaw 
married  William  Campbell.  She  died  in  1886,  without  ever 
having  had  issue.  She  left  a  last  will  and  testament,  whereby, 
after  making  small  bequests  to  other  persons,  she  gave  the 
residuum  of  her  estate  to  John  W.  Hughes,  a  grandson  of  her 
deceased  husband,  and  she  appointed  him  executor.  He  is 
the  appellant  in  this  case.  Christiana  Snyder  also  died,  leav- 
ing a  will,  by  which  she  gave  the  residuum  of  her  estate  to  her 
grandchildren.  The  appellee  is  administrator  de  bonis  non 
cum  testamenio  annexo  of  her  estate. 

It  has  been  argued  that  the  intention  of  George  Ackerman, 
apparent  on  the  face  of  the  will,  was  to  give  Jane  Shaw  merely 
a  life  estate  in  the  leasehold  properly,  and  that  this  intention 
must  control  the  construction  to  be  placed  on  the  language 
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used  in  making  the  bequest  of  that  property  to  her.  It  is  un- 
doubtedly true  that  a  testator's  intention,  when  legally  mani- 
fested, will  be  given  effect  to,  unless  it  violates  some  fixed 
principle  of  law,  or  would,  if  gratified,  break  down  some  set- 
tled rule  of  property,  or  unless  it  be  defeated  by  the  use  of 
technical  words  whose  meaning,  when  they  are  found  in  wills, 
is  inflexible  and  unvarying.  For  instance,  no  matter  how 
clear  may  be  the  intention  to  create  a  perpetuity,  it  cannot  be 
gratified,  because  forbidden  by  law;  and  even  though  the  in- 
tention to  give  but  a  life  estate  may  be  perfectly  evident,  yet 
if,  in  attempting  to  create  it,  words  have  been  employed  which 
have  invariably  been  held  to  carry  the  fee,  the  fee,  and  not  a 
mere  life  estate,  will  pass.  There  is,  perhaps,  no  rule  of  prop- 
erty more  deeply  rooted  in  the  jurisprudence  of  this  state  than 
that  which  is  known  as  the  rule  in  Shelley's  case.  It  is  a 
rule  of  tenure  which  is  not  only  independent  of,  but  generally 
operates  to  subvert,  the  intention;  and  so  firmly  is  it,  with  its 
qualifications,  estaWished  here,  that,  as  said  by  this  court  in 
Shreve  v.  Shreve,  43  Md.  394,  "  nothing  but  an  act  of  the  legis- 
lature can  strike  it  out  of  our  system  of  real  law." 

The  definition  of  the  rule  given  by  Mr.  Preston  (1  Preston 
on  Estates,  263),  adopted  with  slight  modifications  by  Chan- 
cellor Kent  (4  Kent's  Com.  215),  and  quoted  with  approval 
in  Ware  v.  Richardson,  3  Md.  544,  66  Am.  Dec.  762,  is  so 
familiar  that  it  need  not  be  repeated  in  this  opinion. 

If  the  subject  of  the  gift  to  Jane  Shaw  had  been  real  estate, 
she  would  have  taken,  under  the  rule,  an  estate  in  fee-tail, 
which,  by  the  operation  of  our  law  of  descents,  would  have  been 
converted  into  an  estate  in  fee-simple,  notwithstanding  the 
most  positive  and  unequivocal  declaration  that  she  should  take 
only  an  estate  for  life.  But  it  is  supposed  a  different  result 
must  follow  in  this  case  because  the  gift  relates  to  personal 
property.  In  support  of  this  position  our  attention  has  been 
called  to  the  cases  which  hold  that,  in  respect  to  personal  estate, 
attention  is  paid  to  any  circumstance  that  seems  to  afford 
ground  for  construing  a  limitation  after  dying  without  heirs  or 
without  issue  to  mean  a  dying  without  heirs  or  issue  living  at 
the  death  of  the  party,  in  order  to  support  a  bequest  over, 
though  as  to  real  estate  the  construction  is  generally  otherwise: 
Wallis  V.  Woodland,  32  Md.  104;  Gable  v.  Ellender,  53  Id.  311. 
But  the  principle  which  strikes  down  as  void,  because  too  re- 
mote, a  limitation  in  remainder  after  an  indefinite  failure  of 
issue  is  not  the  one  ui)on  which  the  rule  in  Shelley's  case  is 
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founded,  nor  upon  which  the  decision  of  the  case  before  us  de- 
pends. 

If  the  rule  in  Shelley's  case  is  applicable  to  leasehold  es- 
tates as  well  as  to  a  freehold,  the  case  is  entirely  free  from 
difficulty.  In  Butterfield  v.  Butterfield,  1  Ves.  154,  the  testator 
directed  that  four  hundred  pounds  should  be  put  out  on  good 
security  for  his  son  T.,  that  he  might  have  the  interest  of  it  for 
his  life,  and  for  the  lawful  heirs  of  his  body,  and  if  it  should 
60  happen  that  he  should  die  without  heirs  of  his  body,  it 
should  go  to  his  youngest  son,  B.  Lord  Hardwicke  held  that 
the  son  T,  should  take  the  whole  absolute  interest.  In  Garth 
V.  Baldwin,  2  Id.  646,  personal  property  was  limited  to  trus- 
tees to  pay  the  profits  to  Edward  Turner  Garth  for  life,  and 
afterwards  to  pay  the  same  to  the  heirs  of  his  body.  The  lord 
chancellor  held  that  the  case  was  reduced  to  this:  a  gift  of 
personal  estate  to  one  for  life  and  the  heirs  of  his  body, — 
that  must  vest  the  property  in  him,  whether  the  testator  in- 
tended it  or  not.  In  Atkinson  v.  Hutchinson,  3  P.  Wms.  259, 
the  lord  chancellor  stated  that  if  a  term  of  years  be  limited  to 
A  for  life,  remainder  to  the  heirs  of  his  body,  A  would  take 
the  whole  interest.  In  Elton  v.  Eason,  19  Ves.  Jr.  78,  the  mas- 
ter of  the  rolls  said:  "It  is  clearly  settled  that  a  bequest  of 
personal  property  to  a  man  for  life,  and  afterwards  to  the  heirs 
of  his  body,  is  an  absolute  bequest  to  the  first  taker.  What- 
ever disposition  would  amount  to  an  estate-tail  in  land  gives 
the  whole  interest  in  personal  property,  which  is  incapable  of 
being  entailed."  And  in  Home  v.  Lyeth,  4  Har.  &  J.  481, 
which,  though  not  a  decision  by  the  court  of  appeals,  has  been 
followed  and  approved  in  many  cases  by  this  court,  it  was  dis- 
tinctly determined  ''  that,  if  a  leasehold  estate  is  limited  to 
one  for  life,  the  remainder  to  the  heirs  of  his  body,  the  whole 
interest  vests  in  the  first  taker,  and  that  the  words  'for  life ' 
will  not  be  sufficient  to  restrict  his  interest  to  a  life  estate." 
This  was  recognized  in  Warner  v.  Sprigg,  62  Md.  14. 

It  would  seem,  then,  to  be  perfectly  clear  that  the  bequest 
to  Jane  Shaw  is,  by  analogy  at  least,  directly  within  the  rule. 
The  gift  is  of  a  leasehold  interest  to  Jane  Shaw  during  her 
natural  life,  with  remainder  over  to  the  heirs  of  her  body,  if 
she  should  have  any,  as  a  class  of  persons  to  take  in  succes- 
sion from  generation  to  generation.  The  limitation  to  the 
heirs  entitled  her  to  the  absolute  interest,  which  was  not  re- 
stricted by  the  words  "if  she  should  have  any"  heirs.  The 
second  clause  quoted  from  the  will  cannot  affect  this  concla- 
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sion.  It  is  claimed  its  provisions  plainly  indicate  that  the 
testator  intended  to  give  Jane  Shaw  only  a  life  estate  under 
the  first  clause;  but  even  if  this  should  be  conceded,  the  re- 
sult would  not  be  changed,  because,  no  matter  how  evident 
the  intention  to  create  but  a  life  estate  may  be,  when  the 
words  actually  used  bring  the  gift  within  the  rule,  the  inten- 
tion must  give  way,  and  the  fixed  rule  must  be  followed. 
Accordingly,  Hughes,  who  claims  under  the  will  of  Jane 
Shaw,  is  entitled  to  the  estate,  and  the  funds  brought  into 
court,  being  the  rent  due  by  the  lessee  of  the  term,  are  pay- 
able to  the  appellant. 

There  was  error,  therefore,  in  the  decree  below,  which  denied 
the  appellant's  right  to  these  funds,  and  it  must  be  reversed. 
The  cause  will  be  remanded  that  a  decree  may  be  passed  in 
conformity  with  this  opinion. 

RriiX  IN  Shelley's  Case.  —  For  a  full  and  complete  discussion  of  the  rul» 
in  Shelley's  case,  see  extended  note  to  Carpenter  v.  Van  OUnder,  11  Am.  St. 
Rep.  100-107;  note  to  Polk  v.  Faria,  30  Am.  Dec.  415-417.  The  rule  in 
Shelley's  case,  if  ever  in  force  in  New  Hampshire,  has  been  abolished  by 
statute  so  far  ac  it  applies  to  devises  of  realty:  Ctoutman  r.  BaUey,  62 
N.  H.44. 
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makes  a  mistake  in  this  respect,  it  must  abide  th«  conseqaences. 
Pbssbntation  07  Check  is  Demand  ior  Pathent  thbrxov;  and  if  it  is 

paid,  all  the  rights  of  the  payee  have  been  satisfied,  and  he  has  no  right 

to  ask  any  questions. 
Pathent  or  Check  by  Bank  is  Reqabded  as  Finality,  in  the  abseno* 

of  fraud  on  the  part  of  the  holder;  and  the  fact  that  the  drawer  had  no 

funds  on  deposit  will  not  give  the  bank  any  remedy  against  the  holder. 

Petition  filed  by  the  appellant  asking  that  the  decree 
against  the  appellee  and  itself  might  be  entered  to  its  use,  and 
that  said  co-defendant  might  be  directed  to  make  good  to  it  the 
amount  of  said  decree.  The  court  below  dismissed  the  peti- 
tion, and  the  petitioner  appealed.  Other  facia  are  stated  ia 
the  opinion. 

John  Prentiss  Po«,  for  the  appellant. 

Frederick  W.  Story  and  Charles  Marshall,  for  the  appelle«» 
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Bryan,  J.  "When  this  case  was  before  the  court  on  the  first 
appeal,  it  was  decided  that  the  Manufacturers'  Bank  and  Swift 
were  both  responsible  to  the  trustees  of  the  Bull  estate  for  the 
full  amount  of  the  sum  now  in  controversy.  It  was  held  that 
the  question  of  primary  and  secondary  liability  was  not  pre- 
sented, atid  the  court  studiously  refrained  from  determining 
which  of  these  parties  must  ultimately  bear  the  loss;  laying 
down  the  rule,  as  applicable  to  the  case,  that  all  parties  to  a 
breach  of  trust  are  equally  liable,  and  there  is  no  primary  lia- 
bility: Swift  V.  Williams,  68  Md.  236.  No  further  controversy 
is  admissible  on  the  questions  then  decided.  Since  the  decree 
of  this  courts  the  Manufacturers'  Bank  has  paid  to  the  trustees 
of  the  Bull  estate  the  whole  of  this  sum,  and  we  are  now  re- 
quired to  determine  whether  Swift  is  bound  to  indemnify  the 
bank  in  whole  or  in  part. 

We  will  mention  some  of  the  prominent  facts  which  show 
the  relations  between  the  parties  in  respect  to  this  matter,  and 
then  we  will  consider  other  matters  in  evidence  which  are  sup- 
posed to  change  or  modify  these  relations.  Veaiey  was  the 
trustee  of  the  Gazette  Publishing  Company,  and  in  that  capa- 
city was  required  to  pay  to  Swift  the  sum  of  $14,144.82.  On 
the  fifteenth  day  of  July,  1886,  he  delivered  to  E.  0.  Hinkley, 
Esq.,  Swift's  solicitor,  a  check  for  this  amount  on  the  Manufac- 
turers' Bank,  signed  "I.  Parker  Veazey,"  trustee,  and  received 
from  him  a  release  of  Shift's  claim.  'This  check  was  paid  by 
the  said  bank,  although  Veazey  had  no  funds  in  the  bank  at 
the  time  of  payment  properly  applicable  to  this  purpose.  If 
there  were  nothing  further  in  the  case,  the  question  would  be 
of  the  simplest  possible  description.  It  is  the  duty  of  a  bank 
•  to  know  the  state  of  its  depositor's  account;  and  if  it  makes  a 
mistake  in  this  respect,  it  natist  abide  the  consequences.  The 
presentation  of  a  check  is  a  demand  for  payment;  if  it  is  paid, 
all  the  rights  of  the  payee  have  been  satisfied,  and  he  is  not 
-entitled  to  ask  any  questions.  It  would  forever  destroy  the 
character  of  a  bank  in  all  commercial  circles  if,  when  it  was 
ready  and  willing  to  pay  a  check,  it  permitted  the  holder  to 
inquire  if  the  drawer  had  funds  there  to  meet  it.  It  is  a  mat- 
ter with  which  he  has  no  concern.  In  the  absence  of  fraud  on 
the  part  of  the  holder,  the  payment  of  a  check  by  a  bank  is 
regarded  as  a  finality;  and  the  fact  that  the  drawer  had  no 
funds  on  deposit  will  not  give  the  bank  any  remedy  against 
the  holder:  Oddie  v.  National  City  Bank  of  Neto  York^  46  N.  Y. 
735;  6  Am.  Rep.  160. 
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In  Levy  v.  Bank  of  the  United  States,  1  Binn.  27,  and  4  Dall. 
234,  one  Thomas  passed  to  Levy  a  check  on  the  bank  purport- 
ing to  be  drawn  by  one  Wharton  in  favor  of  Thomas,  or  bearer; 
this  check  was  received  by  the  teller,  and  entered  to  Levy's 
credit  in  his  bank-book  as  cash.  On  the  same  day,  in  the 
course  of  a  few  hours,  it  was  discovered  that  the  signature  to 
the  check  was  a  forgery,  and  as  soon  as  the  discovery  was 
made,  notice  of  it  was  given  to  Levy.  It  was  held  that  the  loss 
must  fall  on  the  bank.  This  decision  is  cited  with  approval 
by  the  supreme  court  of  the  United  States  in  United  States 
Bank  v.  Bank  of  Georgia,  10  Wheat.  333.  It  is  also  approved 
by  this  court  in  Commercial  and  Farmers'  National  Bank  v. 
First  National  Bank,  30  Md.  19,  96  Am.  Dec.  554,  where  the 
oase  in  Wheaton,  and  other  cases  of  similar  bearing,  are  also 
adopted.  Unless  there  is  something  to  take  the  present  case 
out  of  the  general  rule,  we  think  it  very  clear  that  the  pay- 
ment of  Veazey's  check  was  conclusively  binding  on  the  Man- 
facturers'  Bank. 

When  Mr.  Hinkley  received  this  check  from  Mr.  Veazey,  he 
deposited  it  in  the  Union  Bank  to  the  credit  of  Hinkley  and 
Morris,  a  legal  firm  of  which  he  v^as  the  senior  member.  On 
the  following  day  it  was  sent  through  the  clearing-house  to 
the  Manufacturers'  Bank,  and  payment  of  it  being  refused,  it 
was  returned  to  the  Union  Bank.  Thereupon  it  was  delivered 
to  Hinkley,  and  he  gave  the  Union  Bank  the  check  of  Hinkley 
and  Morris  for  the  same  amount,  to  counterbalance  the  credit 
they  had  received  for  it.  Within  a  few  minutes  after  he  had 
received  the  Veazey  check  from  the  Union  Bank,  Mr.  Hinkley 
was  informed  by  Mr.  Veazey  and  Mr.  Hindes,  the  cashier  of 
the  Manufacturers'  Bank,  that  the  check  was  "  all  right,"  and 
he  immediately  deposited  it  a  second  time  in  the  Union  Bank, 
and  in  the  course  of  the  day  it  was  paid. 

The  occurrences  must  now  be  noticed  which  caused  this 
mode  of  dealing  with  the  check.  Messrs.  Veazey  and  E.  Cal- 
rin  Williams  were  trustees  of  the  Bull  estate,  and,  as  such, 
were  entitled  to  receive  from  J.  C.  C.  Justis  $28,121.55.  Dur- 
ing the  absence  of  Mr.  Williams  in  Europe,  Mr.  Veazey  was 
authorized,  by  an  order  of  court,  to  receive  the  money.  On 
the  fifteenth  day  of  July,  1886,  a  check  on  the  Mechanics' 
Bank  foi"  the  amount  was  delivered  to  him,  which,  by  due  in- 
dorsement, had  been  made  payable  to  the  order  of  I.  Parker 
Veazey  and  E.  Calvin  Williams,  trustees.  This  check  Veazey 
indorsed  and  deposited  in  the  Manufacturers'  Bank  to  the 
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credit  of  an  account  of  "I.  Parker  Veazey,  trustee."  Thia 
check,  passing  through  the  clearing-house,  on  the  following 
day  reached  the  Mechanics'  Bank,  and  payment  was  refused 
because  it  was  not  indorsed  by  both  of  the  trustees,  Veazey 
and  Williams.  Notice  being  given  to  the  Manufacturers' 
Bank,  it,  in  turn,  gave  notice  to  the  Union  Bank  that  Veazey's 
check  to  Hinkley  would  not  be  paid.  Later  in  the  day  a  de- 
posit was  made  by  Justis  to  the  amount  of  this  check  in  the 
Manufacturers'  Bank  to  the  credit  of  I.  Parker  Veazey  and 
E.  Calvin  Williams,  trustees;  and  it  was  agreed  between 
Veazey  and  the  said  bank  that  the  check  to  Hinkley  should 
be  paid,  and  that  it  should  be  altered  by  aflBxing  the  name 
of  E.  Calvin  Williams,  trustee,  as  one  of  the  drawers.  Of 
this  transaction  Hinkley  was  kept  in  entire  ignorance.  No- 
tice was  then  given  by  the  Manufacturers'  Bank  to  the  Union 
Bank  that  the  check  was  recognized  as  good,  and  it  was  de- 
livered to  the  runner  of  the  former  bank.  According  to  the 
rules  of  the  clearing-house,  this  receipt  and  recognition  of  the 
check  was  a  payment  of  it,  and  entitled  the  Union  Bank  to  a 
credit  for  its  amount  in  settlement  with  the  Manufacturers' 
Bank.  After  the  payment  thus  made,  the  signature  of  the 
check  was  altered  by  Veazey  so  as  to  read  as  follows:  "I. 
Parker  Veazey,  trustee,  E.  Calvin  Williams,  trustee,  per  I. 
Parker  Veazey."  The  check  when  delivered  to  Hinkley  was, 
in  form  and  legal  effect,  such  as  he  was  entitled  to  receive, 
and  such  it  remained  until  it  was  paid  by  the  bank  on  which 
it  was  drawn,  with  a  full  and  entire  knowledge  of  every  cir- 
cumstance connected  with  it  from  its  origin  until  its  payment. 
Immediately  on  its  payment,  Mr.  Hinkley  remits  the  pro- 
ceeds to  his  client,  who  resided  in  another  state.  On  the  28th 
of  September,  two  months  and  twelve  days  after  the  settle- 
ment of  the  business,  he  hears  for  the  first  time  that  objec- 
tions are  urged  against  the  payment  of  the  check.  If  the 
bank  could  recover  this  money  from  Swift,  it  would  be  an 
extremely  dangerous  matter  to  do  business  with  a  bank;  no 
one  could  know  when  he  could  safely  receive  payment  of  a 
check.  We  think,  however,  that  the  law  has  provided  rules 
for  the  transaction  of  this  kind  of  business,  which  are  sound 
and  sensible,  and  which  promote  convenience  and  security  in 
commercial  dealings.  When,  with  full  and  perfect  knowl- 
edge of  the  facts,  and  without  the  least  element  of  surprise, 
imposition,  or  misrepresentation,  a  bank  has  elected  to  pay  a 
check,  the  law  could  never  permit  it  to  undo  the  transaction 
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and  recover  the  money  back.  The  alteration  of  the  signature 
of  the  check  after  it  had  been  paid  was  a  nugatory  act.  It 
could  not  authorize  the  bank  to  charge  the  check  against  the 
account  standing  in  the  name  of  the  two  trustees.  That  ac- 
count could  be  legally  charged  only  by  a  check  signed  by 
both  of  them.  Entering  the  Hinkley  check  on  the  books  of 
the  bank  as  a  debit  against  this  account  was  without  signifi- 
cance; the  responsibility  of  the  bank  was  not  in  the  least  de- 
gree diminished  by  such  an  entry. 

The  foregoing  considerations  are  intended  to  show  how  the 
bank  and  Swift  stand  in  reference  to  each  other.  On  the  fo i- 
mer  appeal  it  was  held,  that  as  against  the  representatives  ol' 
the  Bull  trust,  Swift  could  not  be  "  allowed  to  retain  the 
money  which  had  been  paid  to  him  from  a  fund  on  which  he 
had  no  claim,  and  which  was  charged  against  that  fund  and 
no  other."  But  in  the  present  controversy  the  Bull  trust  is  in 
no  wise  interested;  it  has  been  fully  reimbursed  for  the  con- 
version of  its  money.  This  conversion  was  effected  by  the 
wrongful  change  in  the  signature  of  the  Veazey  check  after  it 
had  been  paid,  —  a  change  made  without  Hinkley 's  knowledge 
or  consent,  and  after  the  check  had  passed  out  of  his  posses- 
sion and  beyond  his  control.  The  simplest  principles  of 
justice  require  that  those  who  did  this  great  wrong  to  the 
trust  fund  should  redress  the  injury  which  they  committed. 
They  should  be  compelled  to  restore  the  spoliated  trust  fund 
to  its  original  integrity.  But  assuredly  there  is  nothing  ia 
the  transaction  which  can  give  them  recourse  against  any 
other  person.  The  responsibilities  of  third  persons  are  meas- 
ured by  their  own  conduct.  If  they  have  done  the  agents  of 
this  mischief  no  wrong,  they  cannot  be  required  to  make  them 
any  compensation.  The  bank  can  derive  no  special  claim 
from  the  fact  that  it  was  dealing  in  this  unauthorized  way 
with  trust  funds;  while,  with  respect  to  the  bank,  Swift 
stands  like  any  other  holder  of  a  check  who  presents  it  in  the 
ordinary  course  of  business,  and  receives  payment  without 
knowledge  of  any  peculiar  circumstances  affecting  it. 

In  our  opinion,  the  matters  which  we  have  stated  settle  the 
rights  and  reeponsibilities  of  these  parties.  And  it  is  perhaps 
not  strictly  necessary  that  we  should  give  our  views  upon 
other  questions  which  have  been  discussed  at  the  bar.  We, 
however,  take  occasion  to  say,  that  while  the  officers  of  the 
Manufacturers'  Bank  committed  great  errors  of  judgment, 
there  was  not  the  least  purpose  to  do  any  intentional  wrong  to 
▲K.  St.  Rip..  Vou  XIV.  —26 
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anybody.  We  regard  the  conduct  of  Mr.  Hinkley  as  highly 
becoming  to  an  upright  and  intelligent  solicitor.  We  are 
satisfied  that  he  did  not  know,  and  had  no  reason  to  believe, 
that  Veazey  was  committing  a  breach  of  trust.  A  gentleman 
from  his  oflBce,  who,  at  his  request,  called  on  Veazey  for  the 
money  due  from  the  Gazette  Publishing  Company,  had  been 
told  by  Veazey  "  that  it  was  out  on  call,  that  he  would  have 
to  give  some  notice,  and  that  it  would  take  several  days  to  get 
it  in."  Veazey  also  told  Hinkley  that  he  would  have  to  give 
"notice"  before  he  could  get  it.  When  he  received  Veazey's 
check,  it  was  in  a  form  sufficient  and  appropriate  to  pay  the 
money  of  the  Gazette  Publishing  Company,  and  it  was  depos- 
ited in  bank  in  strict  conformity  to  the  usual  course  of  busi- 
ness. With  regard  to  Mr.  Hindes's  testimony  in  reference  to 
a  conversation  which  he  says  he  held  with  him  in  the  Union 
Bank  on  the  16th  of  July,  about  half-past  twelve  o'clock,  we 
are  constrained  to  think  there  is  some  error.  He  says  that  he 
told  Hinkley  that  the  check  would  not  be  paid,  and  that  Mr. 
Williams  was  associated  in  the  matter.  Hinkley  positively 
and  emphatically  denies  that  any  such  conversation  took 
place,  and  says  that  he  does  not  remember  that  he  was  in  the 
Union  Bank  on  that  day,  except  on  one  occasion,  and  that  was 
about  eleven  o'clock,  immediately  after  he  had  been  assured 
both  by  Veazey  and  Hindes  that  the  check  was  "  all  right." 
Mr.  Wells,  the  cashier  of  the  Union  Bank,  testifies  that  he 
saw  him  at  this  time;  and  no  one  connected  with  the  bank 
testifies  that  he  was  there  at  any  other  time  during  the  day. 
The  singularity  of  such  a  conversation  must  have  made  an 
impression  on  his  mind  which  he  could  not  have  forgotten. 
Let  us  consider  how  the  case  would  have  stood.  A  check  for 
a  large  amount  is  refused  payment;  immediately  afterwards 
the  holder  is  informed  by  the  drawer  of  the  check  and  the 
cashier  of  the  bank  which  refused  it  that  it  was  all  right,  and 
he  is  requested  to  redeposit  it;  in  about  an  hour  and  a  half 
he  is  informed  by  the  same  cashier  that  it  will  not  be  paid; 
and  then  after  the  delay  of  about  an  hour  the  check  is  paid. 
An  experience  so  unusual  and  extraordinary  must  have  made 
a  lasting  impression  on  the  memory.  Mr.  Hindes  probably 
mistook  some  other  person  for  Mr.  Hinkley,  or  he  may  have 
confounded  together  some  of  the  many  conversations  which 
took  place  on  this  subject. 

The  decision  of  tlie  circuit  court  is  in  accordance  with  our 
views,  and  it  will  be  affirmed,  with  costs. 
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Banks  and  Bankiho.  —  When  a  bank  receives  from  the  payee  a  gennine 
check  drawn  upon  itself  by  a  customer  as  a  deposit,  and  credits  to  the  payee's 
deposit  account,  it  becomes  a  debtor  to  him  for  such  amount,  and  cannot 
repudiate  the  relation  of  debtor  and  creditor  because  the  drawer's  account 
was  overdrawn  by  such  check:  Oddie  v.  National  City  Bank,  45  N.  Y.  735;  6 
Am.  Rep.  160;  but  in  Massachusetts,  it  has  been  held  that  money  paid  to  the 
holder  of  a  check  or  draft  drawn  without  funds  might  be  recovered  back  if 
paid  by  the  drawee  under  a  mistake  of  fact:  Merchants'  Nat.  Bank  v.  National 
Eagle  Bank,  101  Mass.  281;  100  Am.  Dec.  120;  and  in  California,  checks  de- 
posited with  a  bank  and  credited  in  the  depositor's  pass-book,  in  the  absence 
of  a  special  agreement  to  the  contrary,  are  taken  for  collection  and  not  for 
cash:  National  Gold  Bank  v.  McDonald,  51  Cal.  64;  21  Am.  Rep.  697. 
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Ministerial  Act,  Liabilitt  o»  Justice  of  Peacb  for  Refusal  to  Per- 
form. —  The  issuing  of  the  writ  of  retorno  habendo  by  a  jiistice  of  the 
peace  is  an  official  act  which  it  is  his  duty  to  perform,  and  as  it  is  an  act 
purely  ministerial  in  its  nature,  involving  no  exercise  of  judgment  or  dis- 
cretion, he  is  liable  on  his  official  bond  for  his  refusal  or  neglect  to  per- 
form it. 

Condition  of  Justice's  Bond  Embraces  Refusal  to  Perform  Mini*' 
terial  Act.  —  The  condition  of  the  official  bond  of  a  justice  of  the  peace, 
required  by  the  act  of  1876,  chapter  28,  that  he  "will  truly  and  faith- 
fully discharge,  execute,  and  perform  all  and  singular  the  duties  and 
obligations  of  the  office  of  justice  of  the  peace,"  is  broad  enough  to  em- 
brace the  neglect  or  refusal  to  perform  any  ministerial  act,  the  perform- 
ance of  which  is  devolved  upon  him  by  law. 

Appeal  Bond  must  be  Given  to  Stay  Execution  in  Replevin.  — The 
new  condition  to  replevin  bonds  in  magistrates'  cases,  added  by  the  act 
of  1888,  chapter  235,  to  the  effect  that  the  plaintiff  will  not  only  abide 
by  and  perform  the  judgment  of  the  justice,  but  also  "of  the  circuit 
court  of  the  county  or  Baltimore  city  court,  as  the  case  may  be,"  does  not 
obviate  the  necessity  of  giving  an  appeal  bond  in  such  cases. 

Declaration  in  This  Cask  Held  Sufficient  against  General  Demurrer. 

Action  on  official  bond.     The  opinion  states  the  case. 
William  Colton,  for  the  appellant. 
Frederick  0.  Cook,  for  the  appellees. 

Miller,  J.  The  suit  in  this  case  is  upon  the  official  bond 
of  a  justice  of  the  peace  executed  under  the  act  of  1876,  chap- 
ter 28.  The  defendants,  who  are  the  magistrate  and  his  sure- 
ties in  the  bond,  demurred  to  the  declaration.  The  court 
below  sustained  the  demurrer,  and  gave  judgment  for  the  de- 
feiKhmis,  and  hence  this  appeal. 

The  act  referred  to  reqtrres  each  justice  of  the  peace  of  the 
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city  of  Baltimore  to  give  a  bond  to  the  state,  with  surety  oi 
sureties,  in  the  penalty  of  five  thousand  dollars,  "  with  condi- 
tions that  he  will  truly  and  faithfully  discharge,  execute,  and 
perform  all  and  singular  the  duties  and  obligations  of  th( 
oflSce  of  justice  of  the  peace;  and  that  he  will  account  for  and 
pay  over  "  to  the  officials  and  parties  entitled  to  receive  the 
same,  all  fines,  penalties,  and  forfeitures,  and  all  money  which 
may  come  to  his  hands  as  such  justice  of  the  peace. 

The  breach  relied  on,  as  we  gather  from  the  declaration 
is  substantially  as  follows:  One  Aaron  Cohen  brought  an  ac- 
tion of  replevin  before  Carrick,  the  magistrate,  against  Sarah 
Whitehill,  who  was  a  seamstress,  for  the  recovery  of  certair 
chattels,  among  which  was  a  sewing-machine.  The  propert}i 
was  taken  under  the  writ  of  replevin,  and  delivered  to  Cohen 
Upon  the  trial  of  the  case  by  the  magistrate,  he  gave  judg- 
ment in  favor  of  the  defendant  Sarah,  "  for  the  return  of  the 
goods,  chattels,  and  eflfects  replevied  from  her  by  the  said 
Cohen,  and  for  one  cent  damages  and  costs."  As  soon  as  this 
judgment  was  rendered,  the  defendant  Sarah  applied  to  the 
magistrate  to  issue  the  writ  of  retomo  habendo  for  the  return  ol 
her  property,  her  purpose  being  to  regain  at  once  possession  ol 
her  sewing-macbine,  upon  the  use  of  which  her  livelihood  de- 
pended; but  the  magistrate,  as  the  declaration  alleges,  **  wrong- 
fully and  willfully  and  defiantly  refused  and  declined  to  issue 
said  writ "  until  a  mandaviua  had  been  issued  by  Baltimore 
city  court  to  compel  him  to  do  so.  Such  is  the  complaint; 
and  the  question  is.  Does  the  neglect  or  refusal  to  issue  this 
writ  amount  to  a  breach  of  the  obligation  imposed  upon  the 
magistrate  by  this  act  of  assembly  and  his  bond? 

The  declaration  does  not  charge  that  he  acted  maliciously, 
fraudulently,  and  corruptly;  and  if  we  could  bring  our  minds 
to  the  conclusion  that  the  issuing  of  this  writ  involved  in  any 
degree  the  exercise  of  judgment  or  discretion,  we  should  hold 
the  action  would  not  lie,  for  it  is  well  settled  that  neither  a  jus- 
tice of  the  peace  nor  any  other  judicial  officer  can  be  held 
liable,  either  civilly  or  criminally,  for  error  of  judgment  or  mis- 
take honestly  made  in  regard  to  the  performance  of  any 
judicial  act  or  duty:  Knell  v.  Briscoe,  49  Md.  414.  But  here 
the  defendant  was  entitled  to  have  the  judgment  in  her  favor 
executed  at  once,  unless  the  plaintifi"  had  taken  an  appeal, 
and  given  an  appropriate  appeal  bond. 

The  proper  writ  of  execution  upon  such  a  judgment  in  an 
action  of  replevin  is  a  retomo  habendo  directed  to  the  sheriff, 
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commanding  him  to  cause  the  property  taken  nnder  the  writ 
of  replevin  to  be  delivered  back  to  the  defendant,  and  the 
sheriff  must  execute  it  by  force,  if  necessary.  It  is  true,  this 
process  is  not  often  resorted  to  in  practice,  as  the  usual 
remedy  is  upon  the  replevin  bond,  but  it  is  a  writ  of  final 
execution  on  a  judgment  like  this,  and  is  used  whenever  the 
defendant  desires  to  regain  possession  of  the  specific  property: 
2  Poe  on  Pleading  and  Practice,  sec.  624;  2  Harris  on  Entries/ 
725. 

The  defendant,  in  accordance  with  the  local  law  on  the  sub- 
ject (2  Code  of  1860,  art.  4,  sec.  622),  made  demand  in  person 
upon  the  magistrate  to  issue  this  writ.  It  was  a  writ  of  exe- 
cution which  the  law  awarded  to  her  on  her  judgment  as  of 
right,  and  we  are  constrained  to  hold  that  the  issuing  of  it  by 
the  magistrate  was  an  ofiicial  act  which  it  was  his  duty  to 
perform,  and  which  in  its  nature  was  purely  ministerial,  in- 
volving no  exercise  of  judgment  or  discretion.  The  question 
has  not  hitherto  arisen  in  this  court  in  regard  to  executions  to 
be  issued  by  justices  of  the  peace,  and  in  the  courts  of  general 
jurisdiction  such  process  is  always  issued  by  the  clerks,  whose 
official  bonds  are  unquestionably  responsible  for  neglect  or 
refusal  to  act  in  such  cases.  But  in  other  states,  wherever  a 
case  has  arisen  in  regard  lo  magistrates,  the  authorities  are 
uniform  to  the  effect  that  to  issue  an  execution  is  to  perform 
a  ministerial  act:  Noxon  v.  Hill,  2  Allen,  215;  Place  v.  Taylor, 
22  Ohio,  317;  Fairchild  v.  Keith,  29  Id.  156;  Gowing  v.  Gow- 
gilly  12  Iowa,  495.  To  the  same  effect  also  are  the  text-books: 
Cooley  on  Torts,  378;  Murfree  on  Official  Bonds,  sec.  314. 

Under  our  system  of  laws,  the  duties  of  a  magistrate  are 
partly  judicial  and  partly  executive  or  ministerial.  In  civil 
suits  brought  before  him,  he  acts  judicially  in  hearing  and 
determining  the  case,  and  in  some  other  respects  his  duties 
involve  the  exercise  of  judgment  or  discretion,  such  as  approv- 
ing the  sureties  on  an  appeal  bond;  and  for  mistake  or  error 
of  judgment  in  such  cases,  the  law  will  not  permit  his  acts  to 
be  questioned  in  a  civil  action.  But  he  must  also  perform  all 
manual  or  clerical  duties  the  performance  of  which  is  ex- 
pressly required  by  statute,  such  as  docketing  the  cause, 
making  proper  entries  therein,  and  issuing  executions  on  his 
judgments  when  required  to  do  so.  These  are  official,  but  not 
judicial,  acts,  and  for  the  refusal  or  neglect  to  perform  them, 
his  official  bond,  if  he  has  given  one,  such  as  is  required  by 
the  act  of  1876,  chapter  28,  must,  in  our  oipnion,  be  held 
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responsible.  The  condition  of  the  bond  required  by  this  act, 
that  the  magistrate  "  will  truly  and  faithfully  discharge,  exe- 
cute, and  perform  all  and  singular  the  duties  and  obligations 
of  the  office  of  justice  of  the  peace."  seems  to  us  quite  broad 
enough  to  embrace  the  neglect  or  refusal  to  perform  any  merely 
ministerial  act  the  performance  of  which  is  devolved  upon 
him  by  law.  We  are  also  of  opinion  that  it  was  the  purpose 
and  intent  of  the  legislature  in  passing  this  act  of  1876,  as 
manifested  by  the  act  itself,  to  protect  suitors  and  others  hav- 
ing business  before  the  magistrates  of  Baltimore  city  from 
loss  occasioned  by  the  non-performance  by  such  officials  of 
these  merely  ministerial  duties,  whether  such  non-performance 
be  the  result  of  their  ignorance,  incompetency,  or  careless  or 
willful  neglect,  or  refusal  to  perform  them.  The  act  may  also 
cover  other  like  cases  of  neglect  or  carelessness,  but  it  is  suffi- 
cient here  to  say  that  the  neglect  or  refusal  complained  of  in 
this  case  is  clearly  within  the  condition  of  the  magistrate's 
bond. 

We  have  been  referred  to  the  Act  of  1888,  chapter  235, 
which  adds  a  new  condition  to  replevin  bonds  in  magistrates* 
cases,  to  the  eflfect  that  the  plaintiff  will  not  only  abide  by  and 
perform  the  judgment  of  the  justice,  but  also  "of  the  circuit 
court  of  the  county  or  Baltimore  city  court,  as  the  case  may 
be";  and  it  is  insisted  that  the  giving  of  such  a  bond  obvi- 
ates the  necessity  of  giving  an  appeal  bond  in  such  cases. 
But  we  do  not  agree  that  such  is  the  effect  of  this  statute. 
Jurisdiction  of  magistrates  in  replevin  was  conferred  before 
the  adoption  of  the  Code  of  1860,  and  is  embodied  in  that 
code:  Art.  51,  sec.  15.  In  the  same  code  there  is  a  general  pro- 
vision that  execution  of  judgments  of  magistrates  shall  not  be 
stayed  unless  appeal  bonds  be  given:  Art.  5,  sec.  56.  It  is 
true  that  the  form  of  the  bond  required  by  this  section  points 
primarily  to  money  judgments,  but  appeal  bonds  in  replevin 
cases  were  perfectly  well  known,  and  were  constantly  used, 
before  the  act  of  1S88,  and  under  the  Code  of  1860,  and  we 
take  it  to  be  perfectly  clear  that  execution  of  such  a  judgment 
can  only  be  stayed  by  giving  an  appeal  bond.  The  mere  fact 
that  an  additional  condition  is  put  in  the  replevin  bond  does 
not,  in  our  opinion,  dispense  with  the  necessity  of  giving  an 
appeal  bond  in  order  to  stay  execution  in  such  cases. 

This  declaration  was  evidently  not  framed  by  an  experi- 
enced lawyer,  but  in  the  amended  form  in  which  it  is  pre- 
sented to  us,  we  think  there  is  enough  in  it,  however  loosely 
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stated,  to  make  out  a  prima  facie  case,  so  as  to  enable  it  to 
stand  against  a  general  demurrer.  It  is  to  be  noticed  tbat  the 
suit  is  upon  the  bond,  and  not  upon  the  judgment  of  the  ma- 
gistrate, in  which  latter  case,  more  particularity  in  setting  out 
the  judgment  and  showing  that  the  magistrate  had  jurisdic- 
tion to  render  it  would  be  required.  If  in  fact  there  was  an 
appeal  bond  given  when  the  demand  to  issue  the  writ  of  exe- 
cution was  made,  or  if  the  defendants  can  show  any  other  de- 
fensive matter  exonerating  the  magistrate,  they  can,  of  course, 
do  so  by  proper  pleas.  All  that  we  now  decide  is,  that  the 
declaration  makes  out  a  prima  facie  case  of  liability  under 
this  bond. 
Judgment  reversed,  and  a  new  trial  awarded. 


Judicial  Oiticebs  with  Ministehial  Ddtiks.  —  Often  a  judicial  officer 
is  called  upon  to  perform  ministerial  duties,  and  with  respect  to  such  duties 
be  is  liable  for  non-feasance  or  misfeasance,  like  other  ministerial  officers: 
Stone  V.  Graves,  8  Mo.  148;  40  Am.  Dec.  131;  Kerru  v.  Schoonmaker,  4  Oliio, 
331;  22  Am.  Dec.  757;  and  this  rule  applies  to  justices  of  the  peace  in  their 
ministerial  capacities:  Tompkina  v.  Sands,  8  Wend.  462j  24  Am.  Dec.  46; 
though  it  has  been  doubted  whether  the  issuing  of  an  execution  by  a  justice 
was  a  ministerial  duty:  Wertheimer  v.  Howard,  30  Mo.  420;  77  Am.  Dec.  623, 
and  note. 

Powui  OF  CODBTS  TO  Stat  ExxcuTioii3:  See  extended  note  to  Common- 
teealth  v.  Magf,  49  Am.  Deo.  618  e«  seq.;  Cattro  r.  lilies  22  Tex.  479;  73 
Am.  Dee.  277. 
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Fearing  v.  Jones. 

[149  Massachusetts,  12.] 
OiVTS  — Donatio  Oatjsa  Mortis.  —  Where  one  whose  wife  was  in  an  inseme 
hospital,  and  who  had  quarreled  with  his  daughters,  two  days  before  his 
death  said  to  defendant,  with  whom  he  boarded,  "I  did  hope  to  live  to 
■ee  the  end  of  my  wife  ";  when  defendant  replied,  '*  What  shall  I  do 
if  anything  happens  to  you  ?  "  and  the  deceased  said,  "  Go  for  Cole,  the 
undertaker;  have  me  buried  with  the  money  from  the  Mechanic  Associa- 
tion; and  do  as  you  please  with  what  I  have, "  but  there  was  no  delivery 
of  any  articles,  the  transaction  did  not  constitute  a  donatio  causa  tnorlit, 
as  both  words  of  present  gift  and  delivery  are  wanting. 

8.  W.  Trowbridge,  for  the  plaintiff. 

W.  H.  H.  Emmons,  for  the  defendant. 

Holmes,  J.  The  evidence  relied  on  to  show  a  donatio  causa 
mortis  by  Gushing  to  the  defendant  is  as  follows:  Gushing 
boarded  with  the  defendant,  his  wife  was  in  an  insane  hospi- 
tal, and  he  had  quarreled  with  his  daughters.  Two  days  be- 
fore his  death,  he  said  to  the  defendant,  in  his  room,  "  I  did 
hope  to  live  to  see  the  end  of  my  wife."  The  defendant  re- 
plied, "What  shall  I  do  if  anything  happens  to  you?" 
Gushing  said,  "  Go  for  Gole,  the  undertaker;  have  me  buried 
with  the  money  from  the  Mechanic  Association;  and  do  as 
you  please  with  what  I  have."  There  was  no  ceremony  of  de- 
livery of  any  articles.  Most  of  the  property  was  present  in 
Cushing's  room,  and  all  of  it  was  in  the  defendant's  house; 
but  it  does  not  appear  that  she  attempted  to  intermeddle  with 
it  in  any  way  before  Gushing's  death. 

The  words  used  did  not  purport  to  make  a  present  gift,  but 
looked  only  to  the  future,  and  to  what  should  be  done  when 
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Gushing  died.  As  the  language  did  not  express  a  gift,  it  could 
not  warrant  the  inference  that  there  was  a  delivery  without 
further  overt  acts  on  either  side,  even  if  such  an  inference 
might  be  drawn  from  different  language,  coupled  with  the  am- 
biguous situation  of  the  property:  See  Waring  v.  Edmonds,  11 
Md.  424;  Cutting  v.  Gihnan,  41  N.  H.  147.  There  was  no  other 
evidence  of  delivery,  as  the  defendant  did  not  touch  the  prop- 
erty in  Cushing's  lifetime.  Both  elements  of  a  donatio  causa 
mortis,  words  of  present  gift  and  delivery,  are  wantit-.g.  There 
is  no  occasion,  therefore,  to  reconsider,  as  we  are  asked  to  do, 
the  statement  in  Marshall  v.  Berry,  13  Allen,  43,  46,  that  an 
attempt  to  dispose  of  the  donor's  whole  estate,  as  distin- 
guished from  specific  articles  capable  of  passing  by  delivery, 
is  void. 

Exceptions  overruled.  _ 

Gifts  —  Donatio  Oapsa  Mortis.  —  As  to  what  is  essential  to  make  » 
valid  gift  causa  mortis:  Smith  v.  Otsipee  Valhy  etc.  Bank,  64  N.  H.  228;  10 
Am.  St.  Rep.  400,  aad  note  403;  Drew  r.  Hagerty,  81  Me.  231;  10  Am.  St. 
Rep.  255,  and  note  257. 


Claflin  v.  Claflin. 

[149  Massachusetts,  19.J 
Wills  —  Restraint  on  Possession.  —  Provisions  in  a  will,  requiring  a  trus- 
tee to  hold  and  manage  the  trust  property  until  the  beneficiary  reaches 
an  age  beyond  twenty-one  years,  are  not  necessarily  void  if  the  interest 
of  the  beneficiary  is  rested  and  absolute.  Under  this  rule,  the  testator 
may  direct  the  trustee  to  pay  portions  of  the  trust  funds  to  the  benefici- 
ary  when  he  reaches  the  age  of  twenty-one,  twenty-five,  and  thirty 
years,  respectively;  and  such  direction  is  not  void  as  against  publio 
policy,  nor  inconsistent  with  the  beneficiary's  rights  of  property. 

S.  N.  Aldrieh  and  E.  Q.  Mclnnes,  for  the  plaintiff. 

H.  Baldwin,  for  the  defendants. 

Field,  J.  By  the  eleventh  article  of  his  will,  as  modified 
by  a  codicil,  Wilbur  F.  Claflin  gave  all  the  residue  of  his  per- 
sonal estate  to  trustees,  "to  sell  and  dispose  of  the  same,  and 
to  pay  to  my  wife,  Mary  A.  Claflin,  one  third  part  of  the  pro- 
ceeds thereof,  and  to  pay  to  my  son  Clarence  A.  Claflin  one 
third  part  of  the  proceeds  thereof,  and  to  pay  the  remaining 
one  third  part  thereof  to  my  son  Adelbert  E.  Claflin,  in  the 
manner  following,  viz.,  ten  thousand  dollars  when  he  is  of  the 
age  of  twenty-one  years,  ten  thousand  dollars  when  he  is  of 
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the  age  of  twenty-five  years,  and  the  balance  when  he  is  of  il;e 
age  of  thirty  years." 

Apparently,  Adelbert  E.  Claflin  was  not  quite  twenty-one 
years  old  when  his  father  died;  but  he  some  time  ago  reached 
that  age,  and  received  ten  thousand  dollars  from  the  trust. 
He  has  not  yet  reached  the  age  of  twenty-five  years,  and  he 
brings  this  bill  to  compel  the  trustees  to  pay  to  him  the  re- 
mainder of  the  trust  fund.  His  contention  is,  in  efi'ect,  that 
the  provisions  of  the  will  postponing  the  payment  of  the 
money  beyond  the  time  when  he  is  twenty-one  years  old  are 
void.  There  is  no  doubt  that  his  interest  in  the  trust  fund  is 
vested  and  absolute,  and  that  no  other  person  has  any  inter- 
est in  it;  and  the  weight  of  authority  is  undisputed  that  the 
provisions  postponing  payment  to  him  until  some  time  after 
he  reaches  the  age  of  twenty-one  years  would  be  treated  as 
void  by  those  courts  which  hold  that  restrictions  against  th' 
alienation  of  absolute  interests  in  the  income  of  trust  property 
are  void.  There  has,  indeed,  been  no  decision  of  this  ques- 
tion in  England  by  the  house  of  lords,  and  but  one  by  a  lord 
chancellor,  but  there  are  several  decisions  to  this  effect  by 
masters  of  the  rolls  and  by  vice-chancellors.  The  cases  are 
collected  in  Gray's  Restraints  on  Alienation,  sees.  106-112, 
and  appendix  2.  See  Josselyn  v.  Josselyn,  9  Sim.  63;  Saun- 
ders V.  Vautier,  4  Beav.  115,  and,  on  appeal,  Craig  &  P.  240; 
Rocke  V.  Roche,  9  Beav.  66;  In  re  Young^s  Settlement,  18  Id. 
199;  In  re  JacoVs  Will,  29  Id.  402;  Gosling  v.  Gosling,  John. 
265;  Turnage  v.  Greene,  2  Jones  Eq.  63;  62  Am.  Dec.  208; 
Battle  V.  Petivay,  5  Ired.  576;  44  Am.  Dec.  59. 

These  decisions  do  not  proceed  on  the  ground  that  it  was 
the  intention  of  the  testator  that  the  property  should  be  con- 
veyed to  the  beneficiary  on  his  reaching  the  age  of  twenty-one 
years,  because,  in  each  case,  it  was  clear  that  such  was  not 
his  intention,  but  on  the  ground  that  the  direction  to  with- 
hold the  possession  of  the  property  from  the  beneficiary  after 
he  reached  his  majority  was  inconsistent  with  the  absolute 
rights  of  property  given  him  by  the  will. 

This  court  has  ordered  trust  property  to  be  conVey*^d  by  the 
trustee  to  the  beneficiary  when  there  was  a  dry  trust,  or  when 
the  purposes  of  the  trust  had  been  accomplished,  or  when  no 
good  reason  was  shown  why  the  trust  should  continue,  and  all 
the  persons  interested  in  it  were  sui  juris,  and  desired  that  it 
be  terminated;  but  we  have  found  no  expression  of  any  opin- 
ion in  our  reports  that  provisions  requiring  a  trustee  to  hold 
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and  manage  the  trust  property  until  the  beneficiary  reached 
an  age  beyond  that  of  twenty-one  years  are  necessarily  void 
if  the  interest  of  the  beneficiary  is  vested  and  absolute:  See 
Smith  V.  Harrington,  4  Allen,  566;  Bowditch  v.  Andrew,  8  Id. 
339;  Russell  v.  Grinnell,  105  Mass.  425;  Inches  v.  Hill,  106 
Id.  575;  Sears  v.  Choate,  146  Id.  395;  4  Am.  St.  Rep.  320. 
This  is  not  a  dry  trust,  and  the  purposes  of  the  trust  have  not 
been  accomplished  if  the  intention  of  the  testator  is  to  be  car- 
ried out. 

In  Sears  v.  Choate,  supra,  it  is  said:  "Where  property  is 
given  to  certain  persons  for  their  benefit,  and  in  such  a  man- 
ner that  no  other  person  has  or  can  have  any  interest  in  it, 
they  are  in  eflect  the  absolute  owners  of  it;  and  it  is  reason- 
able and  just  that  they  should  have  the  control  and  disposal 
of  it,  unless  some  good  cause  appears  to  the  contrary."  In 
that  case,  the  plaintiflF  was  the  absolute  owner  of  the  whole 
property,  subject  to  an  annuity  of  ten  thousand  dollars  pay- 
able to  himself.  The  whole  of  the  principal  of  the  trust  fund, 
and  all  of  the  income  not  expressly  made  payable  to  the 
plaintifi",  had  become  vested  in  him  when  he  reached  the  age 
of  twenty-one  years,  by  way  of  resulting  trust,  as  property 
undisposed  of  by  the  will.  Apparently,  the  testator  had  not 
contemplated  such  a  result,  and  had  made  no  provision  for  it, 
and  the  court  saw  no  reason  why  the  trust  should  not  be  ter- 
minated, and  the  property  conveyed  to  the  plaintifi^. 

In  Inches  v.  Hill,  106  Mass.  575,  the  same  person  had  be- 
come owner  of  the  equitable  life  estate  and  of  the  equitable  re- 
mainder, and  "no  reason  appearing  to  the  contrary,"  the  court 
decreed  a  conveyance  by  the  trustees  to  the  owner:  See  Whalt 
V.  Converse,  146  Id.  345. 

In  the  case  at  bar,  nothing  has  happened  which  the  testator 
did  not  anticipate,  and  for  which  he  has  not  made  provision. 
It  is  plainly  his  will  that  neither  the  income  nor  any  part  of 
the  principal  should  now  be  paid  to  the  plaintifi".  It  is  true 
that  the  plaintiff''8  interest  is  alienable  by  him,  and  can  be 
taken  by  his  creditors  to  pay  his  debts,  but  it  does  not  follow 
that  because  the  testator  has  not  imposed  all  possible  restric- 
tions the  restrictions  which  he  has  imposed  should  not  be 
carried  into  effect. 

The  decision  in  Broadway  National  Bank  v.  Adams,  133 
Mass.  170,  43  Am.  Rep.  504,  rests  upon  the  doctrine  that  a 
tes^tutor  has  a  right  to  dispose  of  his  own  property  with  such 
restiictions  and  Jimitations,  not  repugnant  to  law,  as  he  see* 
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fit,  and  that  his  intentions  ought  to  he  carried  out,  unless  they 
contravene  some  positive  rule  of  law,  or  are  against  publio 
policy.  The  rule  contended  for  by  the  plaintiflF  in  that  case 
was  founded  upon  the  same  considerations  as  that  contended 
for  by  the  plaintiff  in  this,  and  the  grounds  on  which  this 
court  declined  to  follow  the  English  rule  in  that  case  are  ap- 
plicable to  this,  and  for  the  reasons  there  given  we  are  unable 
to  see  that  the  directions  of  the  testator  to  the  trustees,  to  pay 
the  money  to  the  plaintifif  when  he  reaches  the  age  of  twenty- 
five  and  thirty  years,  and  not  before,  are  against  public  policy, 
or  are  so  far  inconsistent  with  the  rights  of  property  given  to 
the  plaintiff  that  they  should  not  be  carried  into  effect.  It 
cannot  be  said  that  these  restrictions  upon  the  plaintiff's  pos- 
session and  control  of  the  property  are  altogether  useless,  for 
there  is  not  the  same  danger  that  he  will  spend  the  property 
while  it  is  in  the  hands  of  the  trustees  as  there  would  be  if  it 
were  in  his  own. 

In  Sanford  v.  Lackland,  2  Dill.  6,  a  beneficiary  who  would 
have  been  entitled  to  a  conveyance  of  trust  property  at  the  age 
of  twenty-six  became  a  bankrupt  at  the  age  of  twenty-four, 
and  it  was  held  that  the  trustees  should  convey  his  interest 
immediately  to  his  assignee,  as  "  the  strict  execution  of  the 
trusts  in  the  will  have  been  thus  rendered  impossible."  But 
whether  a  creditor  or  a  grantee  of  the  plaintiff  in  this  case 
would  be  entitled  to  the  immediate  possession  of  the  property, 
or  would  only  take  the  plaintiff's  title  sub  rnodo,  need  not  be 
decided.  The  existing  situation  is  one  which  the  testator 
manifestly  had  in  mind  and  made  provision  for;  the  strict  ex- 
ecution of  the  trust  has  not  become  impossible;  the  restriction 
upon  the  plaintiff's  possession  and  control  is,  we  think,  one 
that  the  testator  had  a  right  to  make;  other  provisions  for  the 
plaintiff  are  contained  in  the  will,  apparently  sufficient  for  his 
Bupport,  and  we  see  no  good  reason  why  the  intention  of  the 
testator  should  not  be  carried  out:  Russell  v.  Grinnell,  105 
Mass.  425;  see  Toner  v.  Collins,  67  Iowa,  369;  56  Am.  Rep. 
346;  Rhoads  v.  Rhoads,  43  111.  289;  Lent  v.  Howard,  89  N.  Y. 
169;  Barkley  v  Dosser,  15  Lea,  529;  Carmichael  v.  Thompson^ 
Sup.  Ct.  Pa.,  Nov.  1, 1886;  Lampert  v.  Haydel,  20  Mo.  App.  616. 

Decree  aflBrmed.  

Tkusts  and  Trcstees.  — The  beneficiary  may  often  be  entitled  to  a  decree 
terminating  the  trust,  and  vesting  the  legal  title  in  himself:  Sears  v.  ChocUe, 
146  Mass.  395;  4  Am.  St.  Rep.  320,  and  note;  extended  note  to  Kay  r.  Scale*, 
78  Am.  Dec.  406^ la 


March,  1889.]  Carson  v.  Dunham.  897 

Tbttsts.  —  As  to  the  validity  of  willa  creating  trosts,  proriding  that  prop* 
arty  shall  be  enjoyed  by  the  beneficiary,  but  not  alienated  by  him  er  rabjaet 
to  the  claims  of  his  creditors:  Smith  v.  Towers,  69  Md.  77;  9  Am.  St.  Rep. 
398,  and  extended  note  405-408;  Lampert  v.  Haydel,  96  Mo.  439;  9  Am.  St. 
Rep.  358,  and  note. 


Carson  v.  Dunham. 

[149  Massachusetts,  52.] 
Ikjunotioms  —  Rkstrainino  Suit  in  Another  State.  —  Courts  of  one 
state  will  not  restrain  the  prosecution  of  a  suit  pending  in  a  sister  state, 
which  has  jurisdiction  of  the  subject-matter  and  of  the  parties,  upon  the 
ground  that  the  decision  of  that  court  may  differ  from  the  decision  of  the 
court  in  the  other  state,  or  from  the  decisions  of  other  courts  of  equal 
authority. 

S.  Bartlett  and  R.  D.  Weston-Smith^  for  the  plaintiff. 

J.  F.  Wiggin  and  B.  M.  Femald,  for  the  defendant. 

Morton,  C.  J.  This  court  has,  without  doubt,  the  power  to 
restrain  a  citizen  of  this  commonwealth  who  is  personally 
within  its  jurisdiction  from  prosecuting  a  suit  in  the  courts  of 
a  sister  state  or  a  foreign  country,  when  justice  and  equity  re- 
quire it. 

In  Dehon  ▼.  Foster,  4  Allen,  545,  7  Id.  57,  the  court,  at  the 
suit  of  the  assignees  of  an  insolvent  debtor,  enjoined  a  citizen 
of  this  commonwealth  from  prosecuting  a  suit  in  Pennsylvania 
against  the  debtor,  in  which  his  property  was  attached,  be- 
cause the  effect  of  allowing  the  suit  to  go  to  judgment  would 
be  to  give  the  attaching  creditor  a  preference  over  the  other 
creditors,  and  to  defeat  the  operation  of  the  insolvent  law.  The 
doctrine  of  this  case  was  reconsidered  and  reaffirmed  in  Cun- 
ningham V.  Butler,  142  Mass.  47;  56  Am.  Rep.  657.  Both  o 
these  cases  proceed  upon  the  ground,  as  stated  by  Mr.  Justice 
Devens,  that  *'  the  act  of  the  defendants  in  causing  the  prop- 
erty of  the  insolvent  debtors  to  be  attached  in  a  foreign  juris- 
diction tends  directly  to  defeat  the  operation  of  the  insolvent 
law  in  its  most  essential  features,  to  prevent  a  portion  of  the 
property  of  the  debtors  from  coming  to  the  assignees  to  be 
equally  distributed  among  their  creditors,  and  to  obtain  a 
preference  for  themselves;  that  the  defendants,  being  citizens 
of  this  state,  were  bound  by  its  laws,  and  could  not  be  per- 
mitted to  do  any  acts  to  evade  or  counteract  their  operation, 
the  effect  of  which  would  be  to  deprive  other  citizens  of  rights 
which  those  laws  were  intended  to  secure." 
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But  the  general  rule  is,  that  where  a  case  may  he  hronght 
in  either  of  two  tribunals,  that  court  which  first  obtains  juris- 
diction of  the  case  retains  it;  and  this  extends,  upon  principles 
of  comity,  to  cases  of  conflicting  suits  brought  in  the  courts  of 
sister  states.  This  court,  in  the  exercise  of  its  judicial  discre- 
tion, will  not  restrain  the  prosecution  of  such  a  suit,  unless  a 
clear  equity  is  made  out,  requiring  the  interposition  of  the 
court  to  prevent  a  manifest  wrong  and  injustice,  or  a  clear 
waiver  of  our  laws  which  should  govern  the  rights  of  the  par- 
ties. 

In  the  case  at  bar,  the  defendant,  Dunham,  brought  a  suit  in 
a  court  of  competent  jurisdiction  in  the  state  of  South  Caro- 
lina to  foreclose  a  mortgage  upon  a  plantation  called  Dean 
Hall,  situated  in  that  state.  The  history  of  the  mortgage  is  as 
follows:  William  A.  Carson,  who  owned  Dean  Hall,  died  in 
1856,  leaving  a  widow,  the  plaintiff  in  this  suit,  and  two  chil- 
xiren.  He  appointed  Robinson  and  Blacklock  his  executors, 
with  authority  to  sell  the  property,  and  to  hold  the  proceeds  in 
trust  for  his  widow  and  children.  In  1857  the  executor  sold 
Dean  Hall  to  one  Ball,  and  took  his  bonds  for  thirty-five  thou- 
eand  dollars,  secured  by  a  mortgage  of  the  plantation,  most  of 
which  they  held  in  trust  for  the  widow  and  children.  On  May 
7,  1863,  Ball  sold  the  property  to  Hyatt,  McBurney,  and  Com- 
pany, and  Robinson,  acting  in  the  absence  of  his  co-executor, 
received  payment  of  the  said  bonds  of  Ball  in  confederate 
treasury  notes.  On  May  8,  1863,  Hyatt,  one  of  the  partners, 
€old  to  his  copartners  his  interest  in  the  firm  of  Hyatt,  Mc- 
Burney, and  Company,  and  took,  as  part  of  the  consideration, 
A  mortgage  for  forty  thousand  dollars  on  Dean  Hall.  In  July, 
1886,  the  executrix  of  Hyatt  assigned  the  said  mortgage  to 
Dunham,  who,  in  August,  1886,  brought  the  suit  to  foreclose  it 
in  the  South  Carolina  court,  as  above  stated.  No  personal  ser- 
vice upon  Mrs.  Carson  was  made,  but  she  appeared  by  counsel 
and  defended  the  suit,  "setting  up  as  a  defense  all  the  facts 
alleged  in  the  present  bill." 

If  these  were  all  the  facts,  it  would  seem  to  be  clear  that 
there  was  no  ground  for  claiming  that  this  court  could  prop- 
erly interfere  by  injunction  to  restrain  Dunham  from  prosecut- 
ing his  suit.  He  had  the  right  to  bring  his  suit  in  the  state 
court.  A  suit  to  foreclose  the  mortgage  could  only  be  brought 
in  South  Carolina.  The  land  mortgaged  is  there,  and  most  of 
the  contracts  which  affect  the  rights  of  the  parties  were  made 
there.   The  tribunals  of  that  state,  whose  laws  govern  the  title 
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to  the  real  estate  and  the  interpretation  of  the  contracts,  are 
the  appropriate  tribunals  to  determine  the  rights  of  the  par- 
ties. 

But  it  further  appears  that,  in  1866,  Mrs.  Carson,  to  whom 
her  children  had  assigned  all  their  interest,  brought  a  bill  in 
equity  in  the  circuit  court  of  the  United  States  for  the  district 
of  South  Carolina  against  McBurney  and  others,  but  in  which 
Hyatt  was  not  made  a  party,  in  which  the  prayer  was  that  the 
bonds  given  by  Ball  might  be  declared  valid  and  subsisting 
securities,  and  the  mortgage  to  secure  the  same  a  subsisting 
lien  on  Dean  Hall.  The  case  went  to  the  supreme  court  of 
t!ie  United  States,  and  in  that  court  a  decree  was  rendered  in 
favor  of  Mrs.  Carson,  as  prayed  for:  McBurney  v.  Carson,  99 
U.  S.  567.  In  1879  the  executrix  of  Hyatt  brought  a  suit  to 
foreclose  the  mortgage  to  him  in  the  state  court  of  South 
Carolina.  Mrs.  Carson  filed  a  petition  to  remove  the  case  to 
the  circuit  court  of  the  United  States.  This  petition  was  over- 
ruled, and  the  supreme  court  of  South  Carolina,  upon  an  ap- 
peal, sustained  the  jurisdiction  of  the  state  court,  and  ren- 
dered judgment  for  the  plaintiff:  Hyatt  v.  McBurney,  15  S.  C. 
393,  398;  18  Id.  199.  Mrs.  Carson  took  a  writ  of  error  to  the 
supreme  court  of  the  United  States,  and  also  an  appeal  from  a 
judgment  of  the  circuit  court  refusing  to  remove  the  case.  The 
supreme  court  decided  that  the  circuit  court  had  jurisdiction, 
and  remanded  the  case  for  trial  there;  after  which  the  case 
was  dismissed  upon  motion  of  the  plaintiff,  and  without  any 
hearing  upon  the  merits:  See  Carson  v.  Hyattj  118  U.  8.  279; 
Carson  v.  Dunham,  121  Id.  421. 

The  plaintiff  in  the  suit  before  us  contends  that  it  thus  ap- 
pears that  there  is  a  difference  of  opinion  between  the  supreme 
court  of  the  United  States  and  the  supreme  court  of  South 
Carolina  upon  the  merits  of  the  controversy  between  the  par- 
ties; that  the  assignment  to  Dunham  was  colorable,  and  made 
for  the  purpose  of  enabling  him  to  bring  a  suit  in  the  state 
court  which  could  not  be  removed  to  the  United  States  court; 
and  that  these  facts  raise  an  equity  in  her  favor  which  requires 
this  court  to  enjoin  Dunham  from  proceeding  in  hie  suit.  It 
is  the  fair  inference,  from  the  evidence  in  this  case,  that  Dun- 
ham desires  to  try  his  rights  in  the  state  court  of  South  Caro- 
lina, because  he  supposes  the  decision  will  be  favorable  to  him; 
and  it  is  equally  plain  that  Mrs.  Carson  is  anxious  to  try  her 
rights  in  the  supreme  court  of  the  United  States,  or  in  this 
court,  for  the  reason  that  she  expects  a  decision  in  her  favor. 
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But  it  does  not  appear  that  the  transfer  to  Dunham  was  merely 
colorable.  The  justice  of  this  court  who  heard  the  case  has 
found  that  Dunham  "became  the  absolute  owner  of  said  bond 
and  mortgage."  This  being  so,  it  is  immaterial  what  his 
motives  were  for  purchasing  it.  He  had  the  right  to  enforce 
it  in  any  competent  tribunal.  The  supreme  court  of  the 
United  States  has  held  that,  even  if  the  assignment  to  Dun- 
ham was  colorable,  it  furnishes  no  ground  for  removing  the 
case  to  the  circuit  court  of  the  United  States,  and  intimates 
that  it  is  for  the  state  court  to  decide  whether  this  fact  fur- 
nished any  defense  in  the  suit  pending  before  it:  Carson  v. 
Dunham,  121  U.  S.  421;  Provident  Savings  Society  y.  Ford,  114 
Id.  635;  Oakley  v.  Goodnow,  118  Id.  43.  But  it  is  not  neces- 
sary for  us  to  consider  what  might  be  the  effect  of  a  merely 
colorable  transfer,  as  it  is  found  that  the  transfer  to  Dunham 
was  valid,  and  not  colorable. 

We  are  then  brought  to  the  question,  whether  the  fact,  if  it 
be  a  fact,  that  the  supreme  court  of  South  Carolina  entertains 
views  of  the  law  which  governs  the  rights  of  the  parties  differ- 
ing from  those  held  by  the  supreme  court  of  the  United  States 
justifies  us  in  restraining  Dunham  from  the  further  prosecu- 
tion of  his  suit  in  the  state  court.  The  law  gives  the  parties 
a  choice  of  tribunals.  Why  is  not  Dunham's  right  to  choose 
the  South  Carolina  court  as  great  as  the  right  of  Mrs.  Carson 
to  choose  the  United  States  court  or  the  courts  of  this  com- 
monwealth? Reduced  to  its  elements,  the  argument  of  the 
plaintiff  is,  that  we  should  interfere,  because  there  is  danger 
that  the  supreme  court  of  South  Carolina  will  not  rightly  and 
justly  decide  the  rights  of  the  parties.  We  cannot  yield  to 
Buch  an  argument  without  a  violation  of  every  principle  of 
interstate  comity.  As  we  have  said,  the  general  rule  of  comity 
is,  that  the  court  first  acquiring  jurisdiction  shall  retain  it. 
In  our  judgment,  it  would  be  indefensible  for  the  courts  of  this 
commonwealth  to  restrain  the  prosecution  of  a  suit  pending  in 
the  court  of  a  sister  state,  which  has  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties,  upon  the  ground  that  the  decis- 
ion of  that  court  may  differ  from  our  own  opinion,  or  from  the 
decisions  of  other  courts  of  equal  authority.  All  the  facts 
presented  to  us  can  be  and  are  presented  in  the  case  pending 
in  South  Carolina,  and  it  is  presumed  that  the  supreme  court 
of  that  state  will  decide  the  case  according  to  the  law  and  the 
right. 

For  these  reasons,  without  considering  the  merits  of  the 
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controversy  between  the  parties,  we  are  of  opinion  that  this 
bill  cannot  be  maintained. 

Bill  dismissed.  

CoMiTT  —  Injcnctiow  BY  Ons  Statb  aqaikst  Suit  in  Another.  —  A 
■tate  bas  the  right  to  restrain  its  citizens  from  bringing  suits  in  sister  states: 
Ounmnqkam  t.  Butler,  142  Mass.  47;  66  Am.  £,ep.  657,  and  particularly  uot« 
663-666. 

Comity  between  States  Requires  One  State  to  respect  the  laws  and 
decisions  of  sister  states,  so  long  as  they  are  not  contrary  to  good  morals,  or 
repugnant  to  the  policy  of  its  own  laws  and  institutions:  Note  to  Robinson  v. 
Queen,  10  Am.  St.  Rep.  698;  Donovan  v.  Pitcher,  63  Ala.  411;  25  Am.  Rep. 
634;  Oreenhow  r.  Jame$t  80  Va.  636;  66  Am.  Rep.  603,  and  note. 


Ogden  V.  Patteb. 

[149  Massachusetts,  82.] 
Wills  —  Lboaoy  —  Coupon  Bond. — A  specific  bequest  of  a  bond  carriea 

with  it  an  overdue  negotiable  coupon  physically  attached  to  it  at  the 

time  of  the  testator's  death. 
Wills  —  Legacy.  — Interest  must  be  allowed  on  a  pecuniary  legacy  after 

one  year  from  the  testator's  death,  notwithstanding  the  fact  that  the  will 

was  not  proved  until  six  months  after  the  expiration  of  the  one  year. 

Action  to  recover  interest  on  an  overdue  coupon  attached  to 
a  bond  specifically  devised,  and  also  to  recover  interest  on  a 
pecuniary  legacy.     The  other  facts  are  stated  in  the  opinion. 

D.  G.  lAnscott,  for  the  plaintiff. 

A.  Russ,  for  the  defendants.  ' 

Holmes,  J.  1.  The  court  is  of  the  opinion  that  the  specific 
legacy  of  the  bond  carried  the  bond  in  such  form  as  the  testa- 
tor left  it,  and  therefore,  that  if,  as  seems  to  be  conceded,  the 
overdue  negotiable  coupon  was  physically  attached  to  it  at  the 
testator's  death,  the  coupon  passed  with  the  bond. 

2.  The  second  count  is  for  interest  on  a  pecuniary  legacy 
between  August  10,  1886,  one  year  from  the  testatrix's  death, 
and  May  25,  1887,  the  date  when  the  legacy  was  paid.  The 
defendants  rely  upon  the  fact,  disclosed  by  the  count,  that  the 
will  was  not  proved  until  January  21,  1887.  But  interest 
"  does  not  depend  upon  demand  or  default."  It  "  follows  as 
an  accretion  to  the  principal  legacy":  Kent  v.  Dunham,  106 
Mass.  586,  591.  The  administrators  will  not  be  charged  per- 
sonally, and  it  may  be  presumed  that  the  estate  was  receiving 
interest  on  the   fund,   although    not   in    the   administrator's 
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hands:  See  Wood  v.  Penoyre^  13  Ves.  326;  SitweU  v.  Bernard, 
6  Id.  520,  539. 

Judgment  for  the  plaintiff. 

WiLiiS  —  Leoacies  —  Interest.  —  As  to  when  executors  and  administra- 
tor* can  be  charged  with  interest:  Extended  note  to  Walla  v.  Walker,  99  Am. 
Dee.  296-299.  Interest  upon  legacies  is  payable  only  from  the  time  they  ar« 
actually  due:  Cuatia  r.  Adkina,  1  Honst  382;  68  Am.  Deo.  422. 


Middlesex  Company  v.  McCub. 

[149  Massachusetts,  103.J 

Nuisance  —  Surface  Drainage  and  Cultivation  ot  Land.  —  The  owner 
of  land  on  the  slope  of  a  hill  running  down  to  a  mill-pond  on  the  land 
of  another  is  not  liable  for  filling  such  pond  by  cultivating,  manuring, 
and  surface-draining  his  own  soil  in  the  ordinary  way,  for  the  purpose  of 
raising  garden  vegetables. 

Nuisance.  —  Damage  to  Lower  Proprietor  resulting  from  the  usual  and 
reasonable  cultivation  of  his  land  by  the  upper  proprietor  is  not  ground 
for  an  action,  but  the  lower  proprietor  may  protect  his  land  by  building 
a  wall  upon  it  to  prevent  the  damage. 

B.  F.  Butler  and  P.  Webster,  for  the  plaintiflF. 

C.  Cowley,  for  the  defendant. 

Holmes,  J.  This  is  a  bill  brought  to  restrain  the  defendant 
from  filling  up  the  plaintiflF's  mill-pond.  The  master  reports 
that  the  defendant's  land  is  on  the  slope  of  a  hill  running 
down  to  the  pond,  and  that  the  only  acts  of  the  defendant 
tending  to  fill  the  pond  have  been  those  of  cultivating  and 
manuring  his  own  soil  in  the  ordinary  way,  for  the  purpose  of 
raising  garden  vegetables.  The  question  is,  whether  the  de- 
fendant has  a  right  to  do  these  acts,  notwithstanding  their 
effects  upon  the  plaintiff's  land  and  water  rights. 

The  respective  rights  and  liabilities  of  adjoining  land-own- 
ers cannot  be  determined  i;i  advance  by  a  mathematical  line 
or  a  general  formula,  certainly  not  by  the  simple  test  of 
whether  the  obvious  and  necessary  conse([uence  of  a  given  act 
by  one  is  to  damage  the  other.  The  fact  that  the  damage  is 
foreseen,  or  even  intended,  is  not  decisive  apart  from  statute. 
Some  damage  a  man  must  put  up  with,  kovvever  plainly  his 
neighbor  foresees  it  before  bringing  it  to  pass:  Rideout  v.  Knox, 
148  Mass.  368;  12  Am.  St.  Rep.  560.  Liability  depends  upon 
the  nature  of  the  act,  and  the  kind  and  degree  of  harm  done, 
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considered  in  the  light  of  expediency  and  usage.  For  certain 
kinds  there  is  no  liability,  no  matter  what  the  extent  of  the 
harm.  A  man  may  lose  half  the  value  of  his  house  by  the 
obstruction  of  his  view,  and  yet  be  without  remedy.  In  other 
cases  his  rights  depend  upon  the  degree  of  the  damage,  or 
rather  of  its  cause.  He  must  endure  a  certain  amount  of 
noise,  smells,  shaking,  percolation,  surface  drainage,  and  so 
forth.  If  the  amount  is  greater,  he  may  be  able  to  stop  it, 
and  to  recover  compensation.  As  in  other  matters  of  degree, 
a  case  which  is  near  the  line  might  be  sent  to  a  jury  to  deter- 
mine what  is  reasonable.  In  a  clear  case  it  is  the  duty  of  the 
court  to  rule  upon  the  parties'  rights. 

The  present  case  presents  one  of  these  questions  of  degree. 
If  the  plaintiff  were  complaining  of  offensive  drainage  from  a 
vault,  it  would  be  entitled  to  recover  upon  proof  of  the  fact: 
Ball  V.  Nye,  99  Mass.  582;  97  Am.  Dec.  56.  If  it  complained 
that  the  surface  drainage  was  made  offensive  by  the  nature  of 
the  substance  spread  by  the  defendant  upon  his  land,  the  case 
would  be  nearer  the  line,  and  the  right  to  recover  possibly 
might  depend  upon  further  circumstances,  such  as  whether 
the  substances  were  usual  and  reasonable  fertilizers,  or  refuse, 
etc.:  See  Brown  v.  Elius,  27  Conn.  84;  71  Am.  Dec.  49;  25  Conn. 
583.  In  this  case  it  complains,  not  that  the  substances  brought 
down  are  offensive,  but  that  the  defendant  causes  any  solid 
substance  to  be  brought  down  at  all.  Practically  it  would 
forbid  the  defendant  to  dig  his  land,  at  least  without  putting 
up  a  guard,  since  the  surface  drainage  necessarily  carries 
more  of  the  soil  along  with  it,  if  the  earth  is  made  friable  by 
digging.  This  would  cut  down  the  defendant's  right  of  sur- 
face drainage  to  a  very  small  matter  indeed.  We  are  of 
opinion  that  a  man  has  a  right  to  cultivate  his  land  in  the 
usual  and  reasonable  way,  as  well  upon  a  hill  as  in  the  plain, 
and  that  damage  to  the  lower  proprietor  of  the  kind  com- 
plained of  is  something  that  he  must  protect  himself  against 
as  best  he  may.  The  plaintiff  says  that  a  wall  would  stop  the 
trouble.  If  so,  it  can  build  one  upon  its  own  land:  Dickinson 
V.  Worcester,!  Allen,  19;  Flagg  v.  Worcester,  13  Gray,  601,  607; 
Parks  v.  Newburyport,  10  Id.  28;  Cassidy  v.  Old  Colony  Rail- 
road, 141  Mass.  174. 

Bill  dismissed. 

Serviiuue  to   Receive   Flow  of  Watek:   Extended  note  to  Martin  r, 
JeU,  32    Am.  Dec.  123-127. 
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NuTSAHOK.  — The  nnlawful  diversion  or  obstruction  of  water  ia  an  action- 
able nuisance:  Ulbrichiy.  Eufaula  Water  Co.,  86  Ala.  587;  11  Am.  St.  Rep. 
72,  and  note;  and  mere  delay,  or  even  acquiescence  in  defendant's  acta,  short 
of  a  period  of  twenty  years,  necessary  to  give  defendant  a  prescriptive  right, 
will  not  bar  plaintiff  from  maintaining  an  action  to  abate  a  dam,  which  causes 
•a  orerflow,  aa  an  existing  nuisance:  Mueller  v.  Fruen,  36  Minn.  273. 


Dawe  V,  Morris. 

[149  Massachusetts,  188.J 
PiXADINO   AND  PrACTICB.  —  DECLARATION    IN    TORT    TOR    DeCBIT    doeS  no* 

state  a  good  ground  of  action,  which  alleges  that  defendant,  in  order  to 
induce  plaintiff  to  enter  into  a  contract  to  build  a  section  of  railroad, 
falsely  represented  that  he  had  purchased  certain  rails  at  a  price  speci- 
fied,  and  would  sell  them  to  plaintiff  at  the  same  price  if  he  would  make 
the  contract;  that,  relying  upon  such  representations  as  true,  plain- 
tiff made  the  contract;  that  defendant  had  not  then  purchased  the  rails, 
and  did  not  sell,  nor  intend  to  sell,  any  rails  so  purchased  to  plaintiff, 
who,  being  thus  induced  to  enter  into  the  contract,  was  obliged  to  pur- 
chase a  large  number  of  rails  at  a  much  higher  price  than  that  named  by 
defendant,  to  his  great  injury  and  damage. 

Bbaud.  —  Representation,  in  Order  to  Form  the  Ground  of  an  Ac- 
tion OF  Deceit,  where  one  has  been  induced  to  act  by  reason  thereof, 
must  be  one  of  some  existing  fact.  A  statement,  promissory  in  its  char- 
acter, that  one  has  purchased  and  will  thereafter  sell  goods  at  a  particu- 
lar price  or  time,  will  pay  money,  or  do  any  similar  thing,  or  any 
assurance  as  to  what  shall  thereafter  be  done,  or  as  to  any  future  event, 
is  not  properly  a  representation,  but  a  contract,  for  a  violation  of  which 
the  remedy  is  by  action  thereon. 

F&AUD. — Injury  from  False  Representation,  in  order  to  sustain  an  ac- 
tion of  deceit,  must  be  direct  and  material,  and  the  probability  or  possi- 
bility that,  because  defendant  had  purchased  at  a  certain  price,  th* 
plaintiff  would  be  able,  or  might  believe  himself  to  be  able,  from  defend- 
ant s  representation,  to  do  so  also,  is  too  remote  to  support  the  action. 
'I^UD  —  False  Representations.  —  To  sustain  an  action  of  deceit  for  false 
representations,  it  must  be  shown,  not  only  that  defendant  has  committed 
a  tort,  and  that  plaintiff  has  sustained  damage,  but  that  the  damage  is 
the  clear  and  necessary  consequence  of  the  tort,  and  such  as  can  be  clearly 
defined  and  ascertained. 

F.  A,  Wyman  and  A.  A,  Wyman,  for  the  plaintiff. 

/.  B.  Warner  and  H.  E.  Warner,  for  the  defendant. 

Dbvens,  J.  The  alleged  misrepresentations  of  the  defend- 
ant, by  which  the  plaintiff  avers  that  he  was  induced  to  enter 
into  a  contract  for  building  thirty  miles  of  the  Florida  Mid- 
land railway,  are,  that  the  defendant  had  purchased  a  certain 
quantity  of  rails  at  a  certain  price,  and  that  he  would  sell 
those  rails  to  the  plaintiff  at  the  same  price  if  he  would  make 
such  contract.     The  plaintiff's  declaration  alleges  that  the 
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defendant  had  not  then  purchased  the  rails,  and  did  not  sell, 
and  did  not  intend  to  sell,  any  rails  so  purchased  to  the  plain- 
tiff; and  that  by  reason  of  the  contract  into  which  the  plaintiff 
was  induced  to  enter,  he  was  obliged  to  purchase  a  large  num- 
ber of  rails  at  a  much  higher  price  than  that  named  by  the 
defendant,  to  his  great  injury.  If  the  formalities  required  by 
law  in  order  that  contracts  for  the  sale  and  delivery  of  goods 
of  the  value  here  in  question  had  been  complied  with,  that 
these  facts  would  constitute  a  contract  upon  a  valuable  con- 
sideration will  not  be  questioned.  The  plaintiff  does  not  seek 
to  recover  upon  this  contract,  but  in  an  action  of  tort  in  the 
nature  of  deceit,  because  he  was  induced  to  enter  into  the  con- 
tract with  the  Florida  railway  company  by  reason  of  the  rep- 
resentations above  set  forth. 

A  representation,  in  order  that,  if  material  and  false,  it  may 
form  the  ground  of  an  action  where  one  has  been  induced  to 
act  by  reason  thereof,  should  be  one  of  some  existing  fact.  A 
statement  promissory  in  its  character  that  one  will  thereafter 
sell  goods  at  a  particular  price  or  time,  will  pay  money,  or  do 
any  similar  thing,  or  any  assurance  as  to  what  shall  there- 
after be  done,  or  as  to  any  further  event,  is  not  properly  a 
representation,  but  a  contract,  for  the  violation  of  which  a 
remedy  is  to  be  sought  by  action  thereon.  The  statement  by 
the  defendant  that  he  would  thereafter  sell  rails  at  a  particu- 
lar price  if  the  plaintiff  would  contract  with  the  railway  com- 
pany was  a  promise,  the  breach  of  which  has  occasioned  the 
injury  to  the  plaintiflf:  Knowlton  v.  Keenan,  146  Mass.  86;  4 
Am.  St.  Rep.  282. 

The  plaintiff  contends  that,  even  if  this  is  so,  the  representa- 
tion that  the  defendant  had  thus  purchased  the  rails  at  the 
price  named  was  material  and  false;  but  if  the  allegation  that 
the  defendant  had  purchased  the  rails  be  separated  from  that 
of  the  promise  to  sell  them  to  the  plaintiff,  it  is  seen  at  once 
to  be  quite  unimportant  and  immaterial.  Had  the  defendant 
actually  sold  or  had  he  been  ready  to  sell  the  rails  at  the 
time  and  price  he  promised  that  he  would,  no  action  could 
have  been  maintained  by  reason  of  any  false  representation 
that  he  had  purchased  them  when  he  made  his  promise,  and 
no  possible  injury  could  thereby  have  resulted  to  the  plaintiff. 

It  is  urged  that,  independent  of  any  promise  to  sell  to  him, 
if  the  plaintiff  had  believed  that  the  defendant  had  purchased 
rails  at  the  price  at  which  he  said  he  had  purchased  them, 
the  plaintiff  might  thus  have  been  induced  to  believe  that  ha 
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himself  could  thereafter  purchase  them  at  the  same  price. 
But  the  injury  from  a  false  representation  must  be  direct,  and 
the  probability  or  possibility  that,  because  the  defendant  had 
purchased  at  a  particular  price,  the  plaintiff"  would  be  able,  or 
might  believe  himself  to  be  able,  to  do  so  also,  is  too  remote 
to  afford  any  ground  for  action. 

It  must  be  shown,  not  only  that  the  defendant  has  committed 
a  tort,  and  that  the  plaintiff  has  sustained  damage,  but  that 
the  damage  is  the  clear  and  necessary  consequence  of  the  tort, 
and  such  as  can  be  clearly  defined  and  ascertained:  Lamh  v. 
Stone,  11  Pick.  527;  Bradley  v.  Fuller,  118  Mass.  239.  Quite 
a  different  case  would  be  presented  if  the  defendant  had  falsely 
represented  to  the  plaintiff,  if  unskilled  in  the  price  of  rails, 
what  their  market  value  then  was,  and  what  was  the  price  at 
which  they  could  then  be  purchased. 

It  is  also  said  that  if  the  plaintiff  believed  that  the  defend- 
ant had  actually  purchased  the  rails  at  the  time  of  the  trans- 
action, and  that  if  he  knew  that  the  completion  of  the  railroad 
was  of  vital  importance  to  the  interests  of  the  defendant,  he 
would  more  readily  have  confided  in  the  defendant's  promise 
to  sell  them,  and  thus  that  this  representation  was  material. 
But  in  order  that  a  false  representation  may  form  the  founda- 
tion of  an  action  of  deceit,  it  must  be  as  to  some  subject  ma- 
terial to  the  contract  itself.  If  it  merely  affect  the  probability 
that  it  will  be  kept,  it  is  collateral  to  it.  "  Representations  as 
to  matters  which  are  merely  collateral,  and  do  not  constitute 
essential  elements  of  the  contract  into  which  the  plaintiff  is 
induced  to  enter,  are  not  sufficient":  Hedden  v.  Griffin^  136 
Mass.  229;  49  Am.  Rep.  25. 

.  Whether  the  allegation  as  to  the  purchase  of  the  rails  by 
the  defendant  was  material  was  a  question  for  the  court  which 
was  to  construe  the  contract,  and  determine  its  legal  effect  on 
the  duties  and  liabilities  of  the  parties.  It  was  for  it  to  de- 
termine (there  being  on  the  declaration  of  the  plaintiff  no 
dispute  as  to  the  facts)  whether  the  alleged  misrepresentations 
were  material,  and  such  as  would  invalidate  the  contract  or 
form  the  foundation  of  an  action  of  tort:  Penn  Ins.  Co.  v.  Crane, 
134  Mass.  56;  45  Am.  Rep.  282. 

The  plaintiff  further  contends  that,  as  when  goods  have  been 
obtained  under  the  form  of  a  purchase  with  the  intent  not  to 
pay  for  them,  the  seller  may,  on  discovery  of  this,  rescind  the 
contract,  and  repossess  himself  of  the  goods  as  against  the 
purchaser  or  any  one  obtaining  the  goods  from  him  with  notice 
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or  without  consideration,  an  action  of  tort  should  be  maintained 
on  an  unfulfilled  promise  which,  at  the  time  of  making,  the 
promisor  intended  not  to  perform,  by  reason  of  which  non-per- 
formance the  plaintiff  has  suffered  injury  in  having  been 
induced  to  enter  into  a  contract  which  depended  for  its  suc- 
cessful and  profitable  performance  upon  the  performance  by 
the  defendant  of  his  promise. 

Assuming  that  the  plaintiff's  declaration  enables  him  to 
raise  this  question,  which  may  be  doubted,  as  the  averment 
that  "  said  defendant  had  not  then  purchased  said  rails,  or 
any  part  of  them,  which  the  defendant  then  knew,  and  there- 
fore did  not  sell,  and  did  not  intend  to  sell,  said  rails  already 
purchased  by  them  to  the  plaintiff,"  is  not  an  averment  that 
the  defendant  intended  not  to  perform  his  contract,  there  is  an 
obvious  difference  between  the  case  where  a  contract  is  re- 
scinded, and  thus  ceases  to  exist,  and  one  in  which  the  injury 
results  from  the  non-performance  of  that  which  it  is  the  duty 
of  the  defendant  to  perform,  and  where  there  is  no  other  wrong 
than  such  non-performance.  To  term  this  a  tort  would  be  to 
confound  a  cause  of  action  in  contract  with  one  in  tort,  and 
would  violate  the  policy  of  the  statute  of  frauds  by  relieving 
a  party  from  the  necessity  of  observing  those  statutory  for- 
malities which  are  necessary  to  the  validity  of  certain  execu- 
tory contracts. 

It  was  not  disputed  that  the  plaintiff's  declaration  sets  forth 
in  the  second  count  a  good  cause  of  action.  The  result  is, 
that  as  to  the  first  count  the  entry  must  be,  judgment  for  the 
defendant  afiirraed.  

Deceit.  —  In  an  action  of  deceit,  it  must  appear  that  the  fraudulent  rep- 
resentations complained  of  were  untrue,  known  to  defendant  to  be  untrue, 
and  that  they  were  calculated  to  and  did  actually  deceive  plaintiff:  Hexter 
V.  Bast,  125  Pa.  St.  52;  11  Am.  St.  Rep.  874. 

Fraudulent  Representations.  —  Representations,  to  constitute  fraud, 
must  be  as  to  material  matters:  Lebby  v.  Ahrens,  26  S.  C.  275;  as  to  existing, 
not  future  events:  Adams  v.  SJdffer,  11  Col.  15;  7  Am.  St.  Rep.  202;  Knowl- 
ton  V.  Keenan,  146  Mass.  86;  4  Am.  St.  Rep.  282;  must  not  be  mere  expres- 
sions of  opinions:  Chatham  F.  Co.  v.  Moffatt,  147  Mass.  403;  9  Am.  St.  Rep. 
727;  Nounnan  v.  Sutter  County  L.  Co.,  81  Cal.  1;  Doran  v.  Eaton,  40  Minn. 
35;  must  be  false  in  fact:  Allison  v.  Jack,  76  Iowa,  205;  and  known  by  the 
maker  to  be  false:  Chaiham  F.  Co.  v.  Moffatt,  siipra;  Peterson  v.  Chicago  etc. 
R'y  Co.,  38  Minn.  511;  must  deceive  and  have  been  made  with  intent  to  de- 
ceive: Letoarkv.  Carter,  117  Ind.  206;  10  Am.  St.  Rep.  40;  Lehln/y.  Ahrens, 
26  S.  C.  275;  Bennett  v.  Gibbons,  55  Conn.  450;  Wenz<il  v.  Shiilz,  78  Cal.  221; 
Lawrence  V.  Oayetty.  78  Id.  126;  12  Am.  St.  Rep.  29,  and  note  36,  37;  Bus- 
terud  V.  Farrinylon,  36  Miiia.  320;  and  must  be  the  proximate  and  imme- 
diate  cause  of  the  transaction  which  is  sought  to  be  avoided:  Adamt  ▼. 
Belvffer,  11  Col.  15;  7  Am.  St.  Rep.  202. 
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Cbossan  V.  New  York  and  New  England  Rail- 
road Company. 

[149  Massachusetts,  19(J.J 
OovHON  CARRrsRS  —  Frkioht  OVER  CoNNEcriNO  Limb.  —  Where,  under  • 
written  contract  with  a  carrier  for  the  transportation  of  freight  over  hia 
own  and  a  connecting  line  for  which  he  is  not  the  agent,  the  shipper 
prepays  the  freight  asked  for  the  whole  distance,  but  the  amount  paid 
over  the  connecting  line  is  less  than  that  fixed  by  ita- schedule,  the  lat- 
ter haa  a  lien  for  its  additional  freight,  and,  upon  the  arrival  of  the 
goods  at  their  destination,  may  refuse  to  deliver  them  until  it  ia  paid, 
although  it  ia  shown  the  contract,  and  has  notice  from  the  way-bill  that 
the  freight  aaked  waa  prepaid,  and,  under  allegatioua  of  unreasonable 
delay  in  transportation,  and  subsequent  detention,  aa  matter  in  aggra- 
vation of  the  alleged  wrongful  refusal  to  deliver  the  goods,  the  plaintiff 
ia  not  entitled  to  recover,  in  the  absence  of  proof  of  unreasonable  delay 
in  transportation. 

S.  J.  Thomas  and  C.  P.  Sampson,  for  the  plaintiflF. 

W.  C.  Loring,  for  the  defendant. 

Holmes,  J.  This  is  an  action  of  trover  for  the  conversion 
of  nineteen  horses.  The  horses  were  shipped  by  the  plaintiff 
on  the  Pennsylvania  railroad  at  Philadelphia  for  Boston,  were 
delivered  by  that  company  to  another  at  Jersey  Cit}',  and  were 
carried  the  last  part  of  the  way  over  the  defendant's  line. 
The  plaintiflF  prepaid  the  freight  demanded,  which  was  forty- 
four  dollars.  But  the  Pennsylvania  railroad,  in  making  up 
the  total,  allowed  only  thirty-two  dollars  for  carriage  east  of 
Jersey  City  instead  of  fifty  dollars,  as  it  snould  have  done  by 
the  defendant's  tariff,  so  that  there  were  eighteen  dollars  still 
to  be  paid,  if  the  defendant  was  to  receive  its  usual  rate. 

At  the  time  the  defendant  accepted  the  goods  for  carriage, 
it  had  notice  of  the  contents  of  the  way-bill,  from  which,  per- 
haps, a  jury  might  have  inferred  that  a  railroad  agent  versed 
in  its  abbreviations  would  have  understood  that  there  had 
been  an  attempt  and  an  intention  to  prepay  the  freight.  It 
had  not  seen  the  written  contract  between  the  plaintiff  and 
the  Pennsylvania  railroad.  This  contract  was  shown  to  the 
defendant  before  the  refusal  of  the  latter  to  deliver.  It  con- 
tained the  words,  "Frt  44.00  prepaid,"  and  also  a  promise  by 
the  plaintiff  to  pay  the  Pennsylvania  railroad  at  the  rate  of 
twenty-two  cents  per  hundred  pounds,  which  would  make  the 
total  forty-four  dollars.  On  the  other  hand,  it  showed  that 
the  horses  were  to  be  carried  to  Boston,  and  it  did  not  purport 
to  bind  the  Pennsylvania  railroad  as  a  carrier  for  the  whole 
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distance,  but  contemplated  delivery  to  other  carriers  not  speci- 
fied. We  are  to  take  it,  also,  that  the  Pennsylvania  railroad 
was  not  the  agent  of  the  defendant,  as  the  plaintiff's  counsel 
disclaimed  that  ground.  When  the  horses  arrived  at  Boston, 
the  defendant  refused  to  deliver  them  except  upon  payment 
of  the  amount  unpaid,  which  is  the  alleged  conversion.  The 
verdict  was  for  the  defendant. 

The  question  is,  whether  the  defendant  had  a  lien  for  the 
freight  due  to  it  according  to  its  schedule  and  unpaid.  The 
answer  is  not  to  be  found  in  the  letter  of  the  document,  but  in 
general  principles  of  law  and  considerations  of  policy.  The 
plaintiff  contends  that  the  Pennsylvania  railroad  was  a  spe- 
cial agent,  having  no  ostensible  authority  greater  than  that 
which  he  actually  intended  to  give  it,  or  at  least  that,  if  the 
defendant  had  notice  that  he  had  prepaid  the  freight  de- 
manded, it  had  notice  that  the  Pennsylvania  railroad  had 
no  authority  to  give  it  a  lien  for  any  further  sum  which  the 
defendant  might  be  entitled  to  demand.  This  view  is  not 
without  sanction:  Marsh  v.  Union  Pacific  R'y  Co.,  3  McCrary, 
236. 

But  we  think  that  there  are  weightier  considerations  in 
favor  of  the  defendant.  Suppose  that  it  had  had  the  facts 
definitely  before  it,  it  would  have  seen,  to  be  sure,  that  the 
plaintiff  did  not  contemplate  paying  any  more  money,  but  it 
would  have  seen,  also,  that  he  did  contemplate  and  desire 
that  the  horses  should  be  carried  tlirough  to  Boston  by  a  con- 
tinuous and  speedy  passage.  The  existence  of  the  latter  ex- 
pectation is  confirmed  by  the  plaintiff's  declaration,  and  by 
his  testimony.  He  was  not  entitled  to  have  both  his  expecta- 
tions made  good  by  the  defendant.  An  unforeseen  case  had 
arisen,  and  the  defendant  was  called  on  by  the  plaintiff's  for- 
warding agent  to  act  at  once  in  some  way:  Potts  v.  New  York 
etc.  R.  R.  Co.,  131  Mass.  455;  41  Am.  Rep.  247.  The  forward- 
ing  agent,  whatever  its  obligations  to  the  plaintiff,  only  con- 
sented to  be  liable  personally  to  the  defendant  for  thirty-two 
dollars,  but  required  the  defendant  to  forward  the  goods. 
The  defendant  was  not  bound  to  carry  for  less  than  its  full 
charge,  if  it  had  any  right  to  do  so.  But  if  the  demand  to 
forward  was  authorized  ostensibly,  or  by  implication,  that  is 
to  say  if  the  carriage  would  give  it  a  lien,  it  was  liable  to  the 
plaintiff  if  it  refused,  except  that  it  might  demand  prepay- 
ment. The  plaintiff  was  not  present,  and  it  might  take  time 
and  cost  money  to  communicate  with  him;  the  horses  were 


410  Crossan  v.  New  York  etc.  R.  R.  Co.  [Mass. 

perishable,  and  their  keep  would  probably  have  cost  more 
than  the  unpaid  freight  if  they  had  been  delayed;  although 
we  do  not  now  decide  whether  these  last  facts  make  a  differ- 
ence in  the  law.  If  the  plaintiflF  had  a  contract  with  the 
Pennsylvania  railroad,  that  company  could  be  made  to  in- 
demnify the  plaintiff  in  the  place  where  the  contract  was 
made.  Under  such  circumstances,  there  can  be  no  doubt 
what  course  was  most  for  the  advantage  of  the  owner,  or  what 
directions  a  prudent  owner,  if  present,  would  give;  and  the 
analogies  of  the  law  would  imply  a  corresponding  authority 
in  the  defendant:  Knight  v.  Providence  etc.  R.  R.  Co.,  13  R.  I. 
572,  576;  43  Am.  Rep.  46;  Pierce  v.  Columbian  Ins.  Co.,  14 
Allen,  320,  323. 

If  the  effect  of  the  plaintiff's  instructions  were  doubtful,  the 
law  would  give  the  defendant  the  benefit  of  the  interpretation 
adopted  by  it  in  good  faith  {Ireland  v.  Livingston,  L.  R.  5  H.  L. 
395,  416),  and  would  consider  the  necessity  of  an  immediate 
decision:  Hawks  v.  Locke,  139  Mass.  205,  209;  52  Am.  Rep.  702. 
But  the  defendant  does  not  need  the  aid  of  such  considera- 
tions. Taking  into  account  what  we  have  said,  and  also  that 
the  defendant  had  a  right  to  assume  that  the  plaintiff  knew 
that  it  was  not  bound  by  the  Pennsylvania  railroad's  contract, 
and  therefore  knew  that  a  higher  rate  might  be  demanded  be- 
yond the  lines  of  that  road  than  had  been  paid,  we  are  of 
opinion  that  the  defendant  was  justified  in  giving  preponder- 
ance to  the  requirement  of  continuous  and  speedy  carriage, 
and  in  assuming  that  the  authority  of  the  Pennsylvania  rail- 
road to  offer  the  horses  was  not  conditional  upon  the  prepay- 
ment of  freight  by  the  plaintiff  turning  out  to  be  full  payment 
of- all  that  the  defendant  could  demand:  See  Wolf  v.  Houghy 
22  Kan.  659;  Wells  v.  Thomas,  27  Mo.  17;  72  Am.  Dec.  228; 
Vaughan  v.  Providence  etc.  R.  R.  Co.,  13  R.  I.  578,  581;  Schneider 
V.  Evans,  25  Wis.  241,  250,  261  et  seq.;  3  Am.  Rep.  56. 

It  is  to  be  observed  that  the  principle  that  no  man's  prop- 
erty can  be  taken  from  him  without  his  consent,  express  or 
implied,  has  not  prevented  the  last  of  a  line  of  carriers  from 
maintaining  its  lien  when  the  first  carrier  has  forwarded  the 
goods  to  a  wrong  place:  Briggs  v,  Boston  etc.  R.  R.  Co.,  6  Allen, 
246;  83  Am.  Dec.  626;  distinguishing  Robinson  v.  Baker,  b  Cush. 
137;  51  Am.  Dec.  54;  Whitney  \.  Beckford,  105  Mass.  267;  Pat- 
ten V.  Union  Pacific  R^y  Co.,  29  Fed,  Rep.  590,  disapproving  Fitch 
v.  Newberry,  1  Doug.  (Mich.)  1;  40  Am.  Dec.  33;  Vaughan  v. 
Providence  etc.  R.  R.  Co.,  13  R.  I.  578.     Yet  in  that  case  the 
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last  carrier  might  be  said  to  have  notice  that  the  forwarding 
agent's  authority  was  limited  to  sending  the  goods  to  the  place 
directed  by  the  shipper. 

A  subordinate  argument  was  suggested,  that  the  plaintiflf 
was  entitled  to  go  to  the  jury  on  the  allegations  of  unreason- 
able delay  in  transportation  and  of  detention  of  the  horses 
upon  the  defendant's  cars.  But  there  was  no  evidence  of  un- 
reasonable delay  by  the  defendant  after  the  horses  were  received 
by  it,  and  the  consequences  of  the  detention  after  arrival  are 
only  alleged  as  matter  of  aggravation  of  the  alleged  wrongful 
refusal  to  deliver  them.  As  the  refusal  was  rightful,  negli- 
gence in  the  care  of  the  horses  while  detained,  if  any  there 
was,  cannot  be  relied  on  in  this  case  as  a  substantive  cause  of 
action.  It  is  plain,  too,  that  the  case  was  not  tried  on  the 
footing  of  an  action  for  negligence  in  rightful  keeping,  and 
the  plaintiflf  acquiesced  in  that  view  of  the  case,  and  did  not 
seek  to  amend.  The  questions  of  evidence  are  not  argued  by 
the  plaintiflf,  and  are  suflficiently  answered  by  the  foregoing 
discussion. 

Judgment  on  the  verdict. 

Carriers  —  Libn  tor  Freight  Charges.  —  Right  of  carrier  to  detain 
goods  against  the  owner,  where  possession  was  not  received  from  him:  Note 
to  Fitch  V.  Newberry,  40  Am.  Dec.  44,  45;  compare  note  to  Robinson  v.  Baker, 
51  Id.  58,  59. 

Lien  ov  Carrier  roR  Freight  Charges,  Generally:  See  Pennsylvania 
R.  R.  Co.  r.  American  Oil  Works,  126  Pa.  St.  485;  12  Am.  St.  Rep.  885,  and 
particularly  note  888. 


Files  v.  Boston  and  Albany  Railroad  Company. 

[149  Massachusetts,  2M.] 

CIontributort  Negligence  —  Damages — In j  pry  from  Attempting  to 
Ride  on  Locomotive.  —  One  who  attempts  to  board  a  locomotive  at- 
tached to  a  freight  train  on  a  railroad  devoted  exclusively  to  the  trans- 
portation of  freight,  by  invitation  of  the  conductor,  and  for  his  own 
convenience,  does  not  acquire  the  rights  of  a  passenger,  even  if  he 
has  previously  ridden  on  the  locomotive  by  similar  invitation,  and  has 
seen  other  servants  of  the  corporation  do  the  same,  so  as  to  recover 
damages  for  personal  injuries,  in  the  absence  of  proof  that  the  con- 
ductor had  general  or  special  authority  to  take  plaintiff  or  other  pas- 
sengers on  his  engine. 

Contributory  Negligence.  —  One  Who  Takes  an  Exposed  Position 
upon  a  train  not  designed  for  the  use  of  passengers  assumes  the  special 
risks  of  that  position,  whether  he  takes  it  by  the  license,  non-interference, 
or  express  permission  of  the  conductor. 
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B.  Hall  and  J.  F.  Cronan,  for  the  plaintifll 
Samuel  Hoar,  for  the  defendant. 

Devenb,  J.  The  plaintiff,  by  invitation  of  the  defendant's 
conductor  of  a  freight  train  upon  a  railroad  belonging  to  the 
defendant,  and  used  entirely  for  the  transportation  of  freight, 
was  getting  upon  the  locomotive-engine  attached  to  the  train 
in  order  to  ride  in  the  cab  thereof,  when  the  engine  started, 
causing  him  to  fall  off  and  occasioning  to  him  injuries,  to  re- 
cover damages  for  which  he  brings  this  suit.  He  had  been  to 
the  office  of  the  defendant's  freight-agent  to  order  cars  for  the 
use  of  the  firm  of  which  he  was  the  shipping-clerk.  He  had 
at  some  previous  times  ridden  back  on  the  engine  to  his  em- 
ployer's yard,  and  it  was  sometimes  necessary  for  him  to  direct 
where  the  freight-cars  ordered  should  be  placed  in  the  yard  on 
their  arrival,  but  there  was  no  evidence  that  there  was  any 
such  necessity  at  the  time  of  the  accident.  The  plaintiff  also 
testified  that  he  had  seen  others,  including  the  local  freight- 
agent  and  a  conductor,  ride  on  the  engine  at  various  times. 

Upon  this  evidence,  the  plaintiff  contends  that  a  usage  was 
shown  to  carry  back  in  the  cab  of  the  locomotive-engine  from 
the  local  freight-office  to  his  place  of  business  the  messenger 
ordering  freight-cars,  when  such  cars  were  sent  at  once,  and 
that  the  defendant  is  thus  responsible  for  the  carelessness  of  its 
engineer  or  conductor  in  starting  the  locomotive-engine  before 
he  had  fairly  got  upon  it,  even  if  the  plaintiff  was  not  to  pay 
any  fare.  It  may  be  conceded  that,  if  the  defendant  had  per- 
mitted the  plaintiff  to  acquire  the  rights  of  a  passenger,  it 
would  not  be  important  that  he  was  not  to  pay  any  fare:  Todd 
V.  Old  Colony  and  Fall  River  R.  R.,  3  Allen,  18;  80  Am.  Dec. 
49.  There  was  no  evidence  of  any  malicious  act  or  gross  neg- 
ligence on  the  part  of  the  defendant's  servants,  and  the  ques- 
tion presented  by  the  case  is,  whether  one  who  attempts  to  get 
on  board  a  locomotive-engine  attached  to  a  freight  train  on  a 
railroad  devoted  exclusively  to  the  transportation  of  freight,  by 
invitation  of  the  conductor,  acquires  the  rights  of  a  passenger, 
even  if  he  has  previously  ridden  on  the  locomotive  by  a  similar 
invitation,  and  has  seen  other  servants  of  the  corporation  do 
so.  The  defendant's  railroad  might  properly  be  held  responsi- 
ble for  acts  done  by  the  freight-conductor  in  the  line  of  his 
duty,  perhaps  also  for  acts  done  by  him  in  the  apparent  line 
of  the  duty  intrusted  to  him,  if  such  as  one  dealing  with  him 
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would  be  authorized  to  treat  as  done  by  authority  of  the  com- 
pany. 

If  a  person  takes  an  exposed  position  upon  a  train  not  de- 
signed for  the  use  of  passengers,  he  himself  incurs  the  special 
risks  of  that  position,  whether  he  takes  it  by  the  license,  non-in- 
terference, or  even  express  permission  of  the  conductor:  Hickey 
V.  Boston  and  Lowell  R.  K.,  14  Allen,  429;  Bates  v.  Old  Colony 
R.  R.,  147  Mass.  255;  Torrey  v.  Boston  and  Albany  R.  R.,  147 
Id.  412. 

In  the  case  at  bar,  the  conductor  had  no  general  authority, 
so  far  as  shown,  to  take  passengers  on  the  locomotive-engine, 
or  any  special  authority  to  take  the  plaintiff.  The  conductor 
was  not  only  in  charge  of  a  freight  train,  but  on  a  road  in- 
tended solely  for  the  transportation  of  freight.  The  locomo- 
tive-engine was  obviously  not  intended  for  passengers,  and  he 
had  in  his  charge  no  vehicle,  nor  any  part  of  a  vehicle,  in  any 
way  adapted  for  passengers.  In  riding  for  his  own  conve- 
nience in  a  place  where  it  was  not  safe  or  prudent  to  ride,  the 
plaintiflf  took  on  himself  the  risks  of  so  doing,  whether  he  did  so 
by  the  license  or  on  the  invitation  of  the  conductor.  It  was 
not  within  the  apparent  scope  of  the  freight-conductor's  au- 
thority to  permit  persons  to  ride  on  his  freight  train,  far  less 
on  the  locomotive-engine  thereof;  nor  can  the  fact  that  he  had 
allowed  the  plaintifiF  to  do  so  at  a  previous  time,  and  also  that 
the  local  freight-agent  and  a  conductor  were  known  by  the 
plaintiflf  to  have  ridden  on  the  locomotive-engine,  make  the 
defendant  responsible  for  accidents  which  occurred  thereby: 
Hickey  v.  Boston  and  Lowell  R.  R.,  14  Allen,  429;  Merrill  ?, 
Eastern  R.  R.,  139  Mass.  238;  62  Am.  Rep.  705. 

Judgment  on  the  verdict. 


Carriers  of  Passenqebs.  —  As  to  the  rights  of  passengers  upon  freight 
trains:  Note  to  Central  R.  R.  v.  Smith,  2  Am.  St.  Rep.  39,  40;  and  upon  car* 
not  intended  for  passengers:  Note  to  New  York  etc.  R'y  Co.  v.  Doane,  7  Id. 
467;  Rosenbaum  v.  St.  Paul  etc.  R.  R.  Co.,  38  Minn.  173;  8  Am.  St.  Rep.  653, 
and  note  656;  International  etc.  R.  R.  Co.  v.  Cock,  68  Tex.  713;  2  Am.  St.  Rep. 
621;  Wallacf  v.  Western  etc.  R.  R.  Co.,  98  N.  C.  494;  2  Am.  St.  Rep.  347, 
and  note;  MeOee  v.  Mieaouii  P.  R'y  Co.,  92  Mo.  208;  1  Am.  St.  Rep.  706, 
and  note. 

Ck>MTBlBt7T0RT  Neoliqenob.  —  One  who  remains  upon  the  platform  of  a 
train,  after  being  ordered  by  the  train-hands  to  enter  the  car,  assumes  the  risk 
of  being  thrown  from  the  train,  and  upon  receiving  injuries  thereby,  is  guilty 
of  contributory  negligenoe:  Louisville  etc  R.  R.  Co.  v.  Biscli,  120  Ind.  649. 


41i  .  Commonwealth  v.  Tolman.  [Mass. 

Commonwealth  v.  Tolman. 

fl49  Massachusetts,  229.J 

<jRiMTyAt  Law.  —  Inpictment  for  a  malicious  attempt  to  destroys  dam, 
which  alleges  that  such  dam  is  situated  in  a  certain  town,  sufficiently 
describes  its  location. 

Criminal  Law  —  Evidbncb.  —  On  the  trial  of  an  indictment  for  a  malicious 
attempt  to  destroy  a  dam,  where  the  record  of  a  superior  court  shows 
that  it  acted  upon  what  purported  to  be  a  compliance  with  statutory 
provisions  in  authorizing  the  construction  of  the  dam,  such  record  is  ad- 
missible in  evidence,  and  proves  compliance  with  the  statutory  require- 
ments, in  the  absence  of  evidence  to  the  contrary. 

<^iminal  Law  —  Evidence  in  Justification.  —  On  the  trial  of  an  indict- 
ment for  a  malicious  attempt  to  destroy  a  dam  erected  under  a  statute 
providing  that,  in  case  the  river  should  shoal  below  the  dam  after  its  erec- 
tion, such  shoaling  must  be  removed  by  the  proprietors  thereof  within 
a  certain  time,  or  upon  their  failure  so  to  do,  it  must  be  removed  by 
public  authority  at  their  expense,  the  defendant,  if  he  admits  the  at- 
tempt to  destroy  the  dam,  cannot  justify  his  act,  nor  excuse  the  alleged 
malice,  by  evidence  that  he  earned  his  livelihood  by  fishing,  and  that 
for  many  years  prior  to  the  erection  of  the  dam  he  had  used,  and  had  a 
right  to  use,  the  river  for  such  purpose;  that  on  account  of  the  erection 
of  the  dam,  the  river  has  shoaled,  and  has  been  rendered  unnavigable; 
that  such  shoaling  had  not  been  removed  as  required;  that  these  facts 
were  well  known  to  him,  and  that  it  was  matter  of  common  conversa- 
tion in  the  neighborhood  that  the  dam  was  a  public  nuisance  which  any 
'  man  had  a  right  to  destroy.  Defendant's  only  remedy  in  such  case  is  to 
seek  to  enforce  the  provisions  of  the  statute  in  regard  to  the  removal  of 
the  shoaling  in  the  river. 

Plbadino  and  Practice.  —  Under  a  general  exception  or  objection  to  a 
charge,  one  cannot  be  allowed  to  select  afterwards  particular  phrases, 
and  found  special  exceptions  thereon. 

A.  J.  Waterman,  attorney-general,  and  H.  C.  Bliss,  first  as- 
sistant attorney-general,  for  the  commonwealth. 

B.  W.  Harris  and  H.  Kingman^  for  the  defendant. 

Devens,  J.  The  defendant  was  tried  and  found  guilty  upon 
two  indictments.  The  first  indictment  charged  him  with  will- 
fully and  maliciously  attempting  to  destroy  a  certain  part  or 
portion  of  a  town-way  legally  laid  out  and  established  in 
Marshfield,  the  property  of  the  inhabitants  thereof,  by  ma- 
licious means  therein  set  forth.  A  second  indictment  in  its 
first  count  alleged  similar  acts  to  have  been  done  by  the  de- 
fendant in  the  attempt  and  with  intent  to  injure  and  destroy 
a  certain  dam  situated  in  the  town  of  Marshfield,  and  the 
property  of  the  inhabitants  of  Marshfield.  The  second  count 
of  the  second  indictment  alleged  the  same  attempt  with  the 
eame  intent  upon  the  same  dam,  but  averred  the  property  of 
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the  dam  to  be  in  certain  trustees.  Upon  both  of  these  counts 
the  defendant  was  convicted.  This  latter  indictment  con- 
tained a  third  count  for  a  like  attempt  to  destroy  a  public 
bridge;  but  as  upon  this  the  court  directed  a  verdict  for  the 
defendant,  it  need  not  be  here  considered.  Both  indictments 
in  all  their  counts  alleged  the  failure  of  the  defendant  fully  to 
complete  his  oflense  by  tlie  destruction,  either  wholly  or  par- 
tially, of  the  way  or  dam. 

It  is  a  general  principle  that,  when  a  consummated  offense 
is  indictable,  attempts  which,  if  successful,  would  have  re- 
sulted in  such  offense,  are  also  indictable.  The  acts  alleged, 
if  done  by  the  defendant,  would  have  formed  a  part  of  the 
series  which  would  have  constituted  an  actual  commission  of 
the  offense  if  it  had  been  fully  completed:  Pub.  Stats.,  c.  210 
sec.  8.  Many  of  the  objections  and  exceptions  taken  apply  to 
All  the  counts  upon  which  he  was  convicted;  but  for  reasons 
which  will  hereafter  appear,  we  have  preferred  to  consider 
only  those  which  relate  to  his  conviction  on  the  second  count 
of  the  second  indictment. 

This  count  alleged  the  property  in  the  dam  to  be  in  certain 
trustees  named,  and  to  this  allegation  the  defendant  made  no 
objection,  either  by  motion  to  quash,  exception,  request  for 
ruling,  or  otherwise.  He  filed  a  motion  to  quash,  applicable 
to  this  count,  upon  the  ground  that  the  location  and  situation 
were  not  described  with  proper  accuracy.  The  dam  was  al- 
leged to  be  situated  in  the  town  of  Marshfield,  and  this  was 
sufficient.  In  indictments  for  keeping  or  maintaining  as  a 
nuisance  a  particular  building,  it  has  often  been  held  that  its 
location  need  not  be  specifically  described,  and  that  it  is  sufS- 
cient  if  it  is  alleged  to  be  in  a  certain  town  named:  Common' 
wealthy.  Logan,  12  Gray,  136;  Commonwealth  Y.Welsh,  1  Allen, 
1;  Commonwealth  v.  Gallagher,  1  Id.  592.  So  in  an  indictment 
for  obstructing  a  way,  and  thus  committing  a  nuisance,  it  was 
held  that  it  was  sufficiently  described  by  averring  it  to  be  in 
a  particular  town,  and,  also,  in  an  indictment  for  not  repairing 
a  highway,  that  it  was  not  necessary  to  set  out  the  termini  of 
such  highway:  Commonwealth  v.  Hall,  15  Mass.  240;  Com- 
monwealth V.  Newbury,  2  Pick.  51.  The  motion  to  quash  was 
therefore  rightfully  overruled. 

The  Statutes  of  1871,  chapter  303,  may,  so  far  as  is  neces- 
sary for  the  questions  we  are  discussing,  be  briefly  summar- 
ized. The  proprietors  of  Green  Harbor  Marsh,  in  Mnrslifield, 
were  authorized,  in  section  1,  to  erect  a  dam  and  dikes  at  a 
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point  specified,  for  the  purpose  of  draining  the  mareh,  and 
preventing  the  influx  of  the  sea.  These  improvements  were 
to  be  made  under  the  direction  of  commissioners,  to-  be  ap- 
pointed in  the  manner  provided  in  the  General  Statutes,  chap- 
ter 148:  Pub.  Stats.,  c.  189.  Twenty  of  the  proprietors  were 
required  to  petition  the  superior  court  for  the  appointment  of 
such  commissioners,  and  full  jurisdiction  was  given  to  it  of  all 
the  proceedings,  as  provided  in  the  General  Statutes,  chapter 
148.  Section  2  authorized  the  proprietors  to  manage  their 
affairs  as  the  proprietors  of  general  fields.  Section  3  provided 
that  the  county  commissioners  of  Plymouth  County  might  con- 
tract with  commissioners  appointed  by  the  superior  court  for 
the  erection  of  a  highway,  bridge,  and  dam,  without  a  draw,  at 
the  joint  expense  of  the  county  and  the  proprietors.  Section 
4,  which  is  the  one  of  most  importance  in  the  case  at  bar,  pro- 
vided that  if  shoaling  should  take  place  in  the  channel  of 
Green  Harbor  River  below  the  dam  and  dikes,  said  shoaling 
should  be  removed  by  the  proprietors,  under  the  direction  and 
to  the  acceptance  of  the  harbor  commissioners;  and  that  if 
the  proprietors  should  fail  to  remove  said  obstructions  for  six 
months  after  notice,  the  commissioners  should  cause  the  ob- 
structions to  be  removed  at  the  expense  of  the  proprietors,  who 
were  made  liable  to  the  commonwealth  for  the  expenditure 
thus  incurred,  in  an  action  of  contract. 

There  was  evidence  that,  by  virtue  of  proceedings  in  the 
superior  court,  a  dike  or  dam  was  built  across  Green  Harbor 
River,  which  was  completed  in  1872,  and  was  so  constructed, 
with  a  sluice-way  and  gates,  as  to  prevent  the  flow  of  the  salt 
water  onto  the  marsh  above  the  dike,  and  to  permit  the  fresli 
water  to  flow  through  the  same  when  the  tide  turned  and  was 
ebbing,  or  to  retain  the  fresh  water  to  irrigate  the  meadows 
above,  although  in  fact  it  was  not  used  for  the  last  purpose. 
The  dam  or  dike  was  constructed  across  a  part  of  the  river, 
which  was  seventy  feet  wide  at  high  water,  and  then  naviga- 
ble for  small  vessels,  and  entirely  obstructed  navigation  above 
the  same.  There  was  further  evidence  that  the  defendant  had 
caused  to  be  prepared  a  large  tin  can  containing  fifty-two 
pounds  of  Atlas  powder  or  dynamite;  that  there  were  inserted 
therein  two  time-fuses,  connected  with  the  cartridges,  into 
which  the  powder  had  been  divided,  and  that  with  this  can 
the  defendant  went  upon  the  dam  in  the  night-time,  near  the 
sluice-way,  with  the  intention  of  exploding  the  contents  of  the 
can  on  or  under  the  dike,  and  of  destroying  the  same,  when 
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he  was  arrested;  and  it  was  admitted  at  the  trial  that  he  was 
in  the  act  of  attempting  to  hlow  up  the  dike. 

The  defendant  contends  that,  upon  the  evidence  in  the  case, 
the  commonwealth  failed  to  prove  that  the  structure  which  he 
was  charged  with  attempting  to  destroy  was  a  dam,  within  the 
meaning  of  the  Public  Statutes,  chapter  203,  section  85,  and 
that  an  instruction  to  this  effect  should  have  been  given.  No 
argument  has  been  founded,  nor  could  any  properly  have  been 
founded,  upon  any  distinction  between  the  words  "  dam  "  and 
"  dike."  This  contention  rests  on  the  position  that  the  com- 
monwealth—  which  had  shown  that  the  superior  court  had 
acted  upon  what  purported  to  be  the  petition  of  twenty  propri- 
etors of  the  marsh-lands,  had  heard  this  petition,  and  had 
p;i8sed  upon  and  decided  it  by  appointing  commissioners,  and 
ordering  them  to  erect  the  datn,  which  had  been  done,  and  a 
report  of  their  doings  made  and  accepted  —  must  show  further 
that  the  petition  was  in  fact  signed  and  presented  by  twenty 
proprietors;  and  that  until  this  was  done,  no  part  of  the  record 
of  the  proceedings  was  admissible.  The  superior  court  is  a 
court  of  general  jurisdiction,  upon  which  was  conferred,  as 
may  be  presumed  from  its  public  importance,  a  jurisdiction  in 
regard  to  the  special  proceedings  for  the  erection  of  this  dam. 
It  was  to  act  upon  the  petition  of  twenty  proprietors,  and  it 
was  competent  to  decide  for  itself  whether  it  had  been  thus 
addressed.  By  its  action  its  record  shows  that  it  had  decided 
that  the  proceedings  had  been  thus  initiated,  and  no  further 
evidence  was  necessary.  Whether  its  adjudication  on  this 
point  would  not  have  been  conclusive,  had  the  defendant 
sought  by  any  evidence  to  controvert  it,  we  have  no  occasion 
now  to  decide:  Commonwealth  v.  Carr,  143  Mass.  84. 

The  defendant  further  relied  upon  a  justification  of  the  acts 
done  by  him,  and  offered  evidence  that  "  since  the  construc- 
tion and  completion  of  the  dike  shoaling  had  taken  place  in 
Green  Harbor  River,  and  its  approaches  below  the  dike,  above 
the  level  of  mean  low  water,  to  such  an  extent  as  to  practi- 
cally make  Green  Harbor  River  and  its  approaches  unnaviga- 
ble;  that  such  shoaling  was  caused  by  the  dike;  that  prior  to 
the  completion  of  the  dike.  Green  Harbor  River  and  its  ap- 
proaches were  navigable,  and  for  more  than  a  mile  above  the 
dike;  that  the  proprietors  of  Green  Harbor  Marsh  were  duly 
notified  by  the  harbor  conimissionerB,  by  notice  dated  Septem- 
ber 13,  1876,  to  remove  such  shoaling;  that  no  part  of  such 
shoaling  had,  at  the  time  of  the  alleged  offense,  been  removed 
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by  said  proprietors,  or  any  other  party;  that  such  shoaling  is, 
because  of  the  existence  of  such  dike,  constantly  increasing; 
that  the  defendant  was  an  inhabitant  and  resident  of  Green 
Harbor  village,  knew  all  of  the  facts  stated  in  the  foregoing  of- 
fer, earned  his  livelihood  by  carrying  on  the  business  of  fishing, 
and  for  this  purpose  had,  for  many  years  prior  to  the  erection 
of  the  dike,  used,  and  had  the  right  to  use,  Green  Harbor 
River  and  its  approaches."  The  presiding  judge  declined  to 
admit  the  evidence  oflFered  as  a  justification  of  the  acts  of  the 
defendant,  and  ruled  that  "the  act  of  the  legislature  and  the 
proceedings  thereon  contemplated  as  one  of  the  results  of 
the  erection  of  the  dike  a  shoaling  of  the  river,  and  that  the 
shoaling  of  the  river,  and  the  purpose  of  the  legislature  to 
open  certain  benefits  for  agricultural  purposes  in  one  direction, 
to  the  injury  of  certain  other  public  interests  in  the  way  of 
navigation,  gave  no  right  to  the  parties  who  had  interest  in 
navigation  to  defeat  the  purpose  of  the  legislature  in  the  mat- 
ter of  this  provision  for  agriculture." 

The  contention  of  the  defendant  at  the  trial  and  in  the  ar- 
gument of  the  case  at  bar  is,  that  "  the  act  of  1871,  chapter 
303,  when  accepted  and  acted  upon  by  the  proprietors  of  Green 
Harbor  Marsh,  became  an  executed  contract  between  such 
proprietors  and  the  commonwealth,  by  the  terms  of  which  both 
parties  were  bound;  and  the  proprietors,  upon  proper  notice, 
were  bound  to  remove  any  and  all  shoaling  above  the  level  of 
mean  low  water,  in  Green  Harbor  River  and  its  approaches, 
caused  by  such  dike,  and  if  they  did  not  remove  such  shoal- 
ing, forfeited  the  right  to  keep  and  maintain  such  structure, 
and  said  dike  became  and  was  a  nuisance;  and  any  person 
having  the  right  to  use  or  navigate  Green  Harbor  River  or  its 
approaches  would  have  a  right  to  abate  such  nuisance,  and 
remove  said  dike." 

The  reasons  upon  which  it  has  been  held  that  when  a  party 
suffers  an  immediate  injury  from  an  obstruction  in  the  high- 
way, as  from  a  gate  erected  thereon  wrongfully,  he  may  re- 
move it  in  order  to  pass,  have  no  application  to  a  case  such  as 
the  one  at  bar.  The  dam  had  been  lawfully  erected  upon  pro- 
ceedings had  under  the  statute,  and  had  been  constructed  by 
the  authority  of  the  legislature,  which,  anticipating  that  one 
of  the  results  might  be  the  shoaling  of  the  river  below  the 
dam,  had  provided  a  full  and  adequate  remedy  against  this  by 
imposing  upon  the  proprietors  a  certain  duty  in  relation 
thereto,  and,  in  case  of  a  failure  on  their  part  for  a  certain 
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length  of  time,  upon  a  body  of  the  public  authorities,  the  har- 
bor commissioners,  representing  the  commonwealth,  for  whose 
expenditure  the  proprietors  were  afterwards  .bound  to  reim- 
burse the  commonwealth.  The  ground  upon  which  a  party 
may  sometimes  act  in  the  removal  of  a  nuisance,  that  in  the 
exercise  of  his  right  he  cannot  wait  for  the  slow  processes  of 
law,  has  here  no  application. 

The  injury  which  the  defendant  sustained,  in  being  unable 
to  use  the  stream  below,  was  immediately  caused  by  neglect 
of  the  proper  precautions  for  which  the  statute  had  provided, 
and  which  had  resulted  in  the  shoaling  of  the  water.  The  rem- 
edy for  this  was,  not  to  destroy  the  structure,  but  to  enforce, 
through  the  proper  authorities,  the  provisions  of  law  by  which 
this  injury  to  navigation  below  the  dam  had  been  anticipated 
and  guarded  against.  liTor,  if  we  should  concede  the  defend- 
ant's proposition  that  the  proprietors  would  be  indictable  for 
a  nuisance  in  failing  to  remove  the  shoaling  occasioned  by 
this  bridge,  would  it  by  any  means  follow  that  one  situated  as 
the  defendant  claimed  to  be  would  be  authorized  to  destroy  it. 
A  corporation  which  was  authorized  to  maintain  a  bridge,  and 
to  keep  it  in  safe  and  proper  condition  for  use,  might  be  in- 
dicted for  failing  to  keep  it  in  proper  repair,  but  it  could  not, 
therefore,  be  rightfully  destroyed  by  one  who  had  occasion  to 
pass  over  it:  Commonwealth  v.  Central  Bridge  Co.,  12  Cush. 
242,  244.  Nor  is  any  case  presented  here  such  as  that  of 
Arundel  v.  McCulloch,  10  Mass.  70,  where  a  bridge,  without 
any  authority  of  law,  had  been  erected  across  a  navigable 
stream,  and  it  was  held  that  one  having  occasion  to  pass  with 
his  vessel  might  lawfully  break  through  the  same,  doing  no 
more  damage  than  was  necessary  for  his  passage. 

The  structure  in  the  case  at  bar  did  not  become  a  wholly 
unlawful  structure  because  the  proprietors  had  neglected  to 
perform  an  important  but  subordinate  duty  in  its  management, 
by  the  non-performance  of  which,  and  not  by  the  dam  itself, 
injury  might  result  to  persons  situated  as  was  the  defendant. 
The  provisions  of  the  statute  made  to  enforce  the  performance 
of  this  duty  were  ample.  Even  if  the  necessity  had  been 
immediate  on  the  part  of  the  defendant  that  the  accumula- 
tion should  be  removed,  it  does  not  appear  nor  was  there  any 
evidence  that  the  destruction  of  the  dam  would  have  enabled 
him  at  once  to  use  the  stream  below  the  dam,  or  tliat  at  the 
time  he  had  any  occasion  so  to  do.  He  was  not  then  navi- 
gating the  stream,  nor  was  it  §ho\vn  that  the  removal  of  the 
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dam  would  haye  removed  the  shoaling.  He  sustained  no 
special  or  peculiar  damage  diflferent  from  that  of  the  rest  of 
the  communityj 

While  the  presiding  judge  refused  to  receive  the  evidence 
above  stated  as  a  justification  of  the  acts  of  the  defendant, 
he  ruled  that,  under  the  indictments,  any  evidence  tending  to 
show  that  the  defendant  believed  that  he  had  a  right  to  do 
the  acts  charged  was  admissible.  The  defendant,  if  the  facts 
offered  do  not  constitute  a  justification,  contends  that  they 
were  admissible  as  tending  to  show  cause  for  belief  on  the 
part  of  the  defendant  that  he  had  a  right  to  destroy  the  dam, 
and  excepts  to  the  ruling  of  the  judge  to  receive  them  for  this 
purpose.  This  contention  is  in  effect  that,  if  not  a  justifica- 
tion, such  facts  may  at  least  afford  an  excuse  for  acts  of  the 
defendant,  and  meet  the  allegation  of  malice.  When  the  facts 
offered  fail  to  show  that  the  defendant  had  any  right  to  destroy 
the  dam,  and  when  the  law  must  be  presumed  to  be  known  to 
him,  proof  of  such  facts  could  have  no  tendency  to  show  a 
belief  that  the  law  was  different,  or  that  his  legal  rights  were 
different  from  those  which  actually  existed.  The  question  is, 
indeed,  on  this  point,  as  to  the  state  or  condition  of  his  mind 
and  his  honest  belief;  but  to  have  this  effect,  and  to  be  avail- 
able as  evidence  on  this  point,  they  must  be  connected  with 
evidence  that  on  such  a  state  of  facts  he  had  been  advised, 
and  thus  honestly  believed,  that  he  had  a  right  to  destroy  the 
dam,  or  with  other  evidence  of  a  similar  character.  The  de- 
fendant did  not  do  this,  and  the  evidence  was  properly  rejected 
in  this  aspect  of  the  case.  Apparently  the  defendant  sought 
thus  to  connect  it  by  proof  that  it  was  a  matter  of  common 
con'versation  in  the  vicinity  of  Green  Harbor  that  the  dike 
"  was  a  public  nuisance,  and  that  any  man  had  a  right  to  de- 
stroy it."  But  he  did  not  offer  evidence  of  a  common  or  pub- 
lic reputation  to  this  effect,  or  that  he  had  ever  been  so  advised, 
or  that  any  similar  statement  had  ever  been  made  to  him,  or 
in  any  conversation  in  which  he  participated.  This  evidence 
was,  therefore,  properly  rejected. 

In  the  charge  of  the  presiding  judge,  the  nature  of  the 
malice  which  the  commonwealth  was  required  to  prove  was 
clearly  and  fully  explained  to  the  jury,  and  accurately  de- 
fined. Nor  has  the  defendant  insisted  on  any  objection  to  this 
as  a  general  statement,  although  he  now  excepts  to  a  single 
remark  made  by  the  presiding  judge,  to  the  effect  that,  "when 
a  man  is  doing  something  which  he  thinks  he  has  an  honest 
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right  to  do,  he  has  no  occasion  for  secrecy,  he  has  no  occasion 
for  darkness,  he  has  no  occasion  to  hide;  for  he  is  acting  in  the 
belief  that  he  is  doing  just  what  he  has  a  right  to  do."  If  this 
remark  is  to  be  construed  as  anything  more  than  a  submission 
to  the  jury  of  the  circumstances  of  the  defendant's  conduct  as 
bearing  on  his  alleged  guilty  purpose,  or  is  for  any  other  rea- 
son objectionable,  the  defendant  did  not  at  the  time  take  an 
exception  thereto,  so  that  it  might,  if  desired,  have  been  more 
clearly  limited,  expressed,  or  explained.  Under  a  general 
exception  or  objection  to  a  charge,  one  cannot  be  allowed  to 
select  afterwards  particular  phrases  and  found  special  excep- 
tions thereon:  Curry  v.  Porter^  125  Mass.  94;  McMahon  v. 
O'Connor,  137  Id.  216;  Wright  v.  Wright,  139  Id.  177.  Some 
other  exceptions  were  taken  by  the  defendant  at  the  trial,  but 
they  have  not  been  insisted  upon  in  argument,  and,  on  exam- 
ining them,  we  do  not  deem  it  necessary  to  discuss  them. 

As  we  are  of  opinion  that  the  exceptions  of  the  defendant 
must  be  overruled,  so  far  as  the  second  count  of  the  second 
indictment  is  concerned,  we  have  not  deemed  it  necessary  to 
discuss  his  exceptions  so  far  as  they  relate  solely  to  the  first 
indictment,  or  to  the  first  count  in  the  second  indictujent. 
All  the  counts  in  both  indictments  are  clearly  but  difierent 
descriptions  of  the  same  offense  by  which,  if  guilty,  the  de- 
fendant has  incurred  but  a  single  penalty.  In  the  first  in- 
dictment, the  allegation  is  the  attempted  destruction  of  a 
town-way,  the  property  of  the  town  of  Marshfield;  in  the  first 
count  of  the  second  indictment,  of  a  dam,  the  property  of  the 
town  of  Marshfield.  These  allegations  involve  the  questions 
whether  a  town-way  had  been,  or  could  lawfully  have  been, 
laid  out  over  the  dam;  and  if  so,  whether  such  way  could  be 
described  as  of  the  property  of  Marshfield,  and  also  whether 
the  dam  itself  could  be  described  as  of  the  property  of  Marsh- 
field. In  the  view  we  have  taken  of  the  conviction  of  the  de- 
fendant under  the  second  count  of  the  second  indictment, 
these  questions  are  not  now  of  importance  in  the  case  at  bar, 
and  are  hardly  more  than  speculative. 

If  we  assume  that  all  might  be  decided  in  favor  of  the  de- 
fendant, it  would  not  diminish  the  penalty  to  which  he  is  ex- 
posed, and  to  which  he  may  be  sentenced  by  reason  of  his 
proper  conviction  under  the  second  count  of  the  second  indict- 
ment. Nor  if  these  questions  were  otherwise  decided  would  it 
add  to  his  liability.  It  is  therefore  a  suflicient  disposition  of 
the  case  subniitted  to  us  by  the  report  to  hold  that,  on  the 
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entry  of  a  nolle  prosequi  by  the  commonwealth  on  the  first  in- 
dictment, and  on  the  first  count  of  the  second  indictment, 
there  may  be,  on  the  second  count  of  the  second  indictment, 
judgment  on  the  verdict. 

JxTDGMiyrs  A3  EviDBNCK. — Recitals  of  jurisdictional  facts  in  judgments 
are  conclusive:  Extended  note  to  Melia  v.  Simmons,  30  Am.  Rep.  748-752. 
A  judgment  by  default  may  be  introduced  as  evidence  in  another  suit,  and 
although  the  record  does  not  show  a  service  of  process  upon  the  defendant 
therein,  the  court  will  presume  the  jurisdiction  was  acquired  over  the  person 
of  such  defendant:  Weaver  v.  Broion,  87  Ala.  533.  A  record  imports  abso- 
lute verity  in  all  judicial  proceedings  of  a  court  of  competent  jurisdiction: 
MerriU  v.  Horne,  5  Ohio  St.  307;  67  Am.  Dec.  298;  but  is  not  evidence  of  the 
facts  recited  therein,  except  as  between  the  parties  or  their  privies:  Wilson 
V.  CampbeU,  33  Ala.  249;  70  Am.  Dec.  586. 


Hawkins  u  Graham. 

[149  Massachusetts,  284.J 
Contracts  —  Construction  —  Satisfactory  Completion.  —  Under  a  writ- 
\en  contract  to  "furnish  and  set  up  in  complete  and  first-class  working 
order  "  a  system  of  heating  apparatus  under  certain  expressed  require- 
ments, and  if  every  portion  of  the  buildings  are  not  properly  heated  upon 
the  completion  of  the  system  in  accordance  with  the  requirements,  upon 
ten  days'  notice  thereof,  and  if  they  are  not  so  heated  within  ten  days 
thereafter,  the  entire  system  to  be  removed  at  the  expense  of  plaintiff, 
and  in  the  event  of  the  satisfactory  completion  of  the  system  in  accord- 
ance with  the  requirements,  the  price  to  be  paid  "after  such  acknowl- 
edgment has  been  made  by  the  owner,  or  the  work  demonstrated,"  the 
satisfactoriness  of  the  system  and  the  risk  taken  by  the  plaintiff  are  to 
be  determined  by  the  mind  of  a  reasonable  man,  by  the  external  meas- 
ures set  forth  in  the  contract,  and  not  by  the  private  taste  or  liking  of 
the  defendant. 

S.  Lincoln,  for  the  plaintiff. 

A.  Hemenwny  and  F.  L.  Washburn,  for  the  defendant. 

Holmes,  J.  The  only  question  in  this  case  is,  whether  the 
written  agreement  between  the  parties  left  the  right  of  the 
plaintiff  to  recover  the  price  of  the  work  and  materials  fur- 
nished by  him  dependent  upon  the  actual  satisfaction  of  the 
defendant.  Such  agreements  usually  are  construed,  not  as 
making  the  defendant's  declaration  of  dissatisfaction  conclu- 
sive, in  which  case  it  would  be  difficult  to  say  that  they 
amounted  to  contracts  {Hunt  v.  Livermore,  5  Pick.  395,  397), 
but  as  requiring  an  honest  expression.  In  view  of  n:iodern 
modes  of  business,  it  is  not  surprising  that  in  sonje  cases  eager 
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sellers  or  selling  agents  should  be  found  taking  that  degree  of 
risk  with  unwilling  purchasers,  especially  where  taste  is  in- 
volved: Brown  v.  Foster,  113  Mass.  136;  18  Am.  Rep.  463; 
Gibson  v.  Cranage,  39  Mich.  49;  33  Am.  Rep.  351;  Wood  Reap- 
ing and  Mowing  Machine  Co.  v.  Smith,  50  Mich.  565;  45  Am. 
Rep.  57;  Zaleski  v.  Clark,  44  Conn.  218;  26  Am.  Rep.  446; 
McClure  Brothers  v.  Briggs,  58  Vt.  82;  56  Am.  Rep.  557;  Ex- 
haust Ventilator  Co.  v.  Chicago  etc.  Ry  Co.,  66  Wis.  218;  57 
Am.  Rep.  257;  Seeley  v.  Welles,  120  Pa.  St.  69;  Singerly  v. 
Thayer,  108  Id.  291;  56  Am.  Rep.  207 j  Andrews  v.  Belfield,  2 
Com.  B.,  N.  S.,  779. 

Still,  when  the  consideration  furnished  is  of  such  a  nature 
that  its  value  will  be  lost  to  the  plaintiff,  either  wholly  or  in 
great  part,  unless  paid  for,  a  just  hesitation  must  be  felt,  and 
clear  language  required,  before  deciding  that  payment  is  left 
to  the  will,  or  even  to  the  idiosyncrasies,  of  the  interested 
party.  In  doubtful  cases,  courts  have  been  inclined  to  con- 
strue agreements  of  this  class  as  agreements  to  do  the  thing 
in  such  a  way  as  reasonably  ought  to  satisfy  the  defendant: 
Sloan  V.  Hayden,  110  Mass.  141, 143;  Braunstein  v.  Accidental 
Death  Ins.  Co.,  1  Best  &  S.  782,  799;  Dallman  v.  King,  4  Bing. 
N.  C.  105. 

By  the  written  proposition  which  was  accepted  by  the  de- 
fendant, the  plaintiff  agrees,  "in  consideration  of  the  sum  of 
$1,575,  to  be  paid  me  upon  the  satisfactory  completion  of  the 
following  system  of  heating  ....  in  your  new  mills,  .... 
to  furnish  and  set  up in  complete  and  first-class  work- 
ing order,"  certain  things.  Then  follow  conditions,  tests,  and 
other  undertakings.  Then  "it  is  further  declared  ....  that 
in  the  event  of  my  not  being  able  to  properly  heat  every  por- 
tion of  the  buildings  ....  in  accordance  with  the  require- 
ments as  above  set  forth,"  upon  ten  days'  notice  "that  the 
buildings  are  not  being  properly  and  sufficiently  heated,  and 
I  cannot  so  heat  it  in  ten  days  thereafter,"  the  plaintiff  will 
remove  the  machines  at  his  own  expense.  "In  this  event,  no 
charges  of  any  kind  will  be  made  by  me  on  account  of  any 
of  the  aforesaid  work;  it  being  distinctly  understood  that  the 
providing  of  the  entire  system  is  to  be  done  at  my  own  risk 
absolutely.  In  the  event  of  the  system  proving  satisfactory, 
and  conforming  with  all  the  requirements  as  above  provided 
for,  the  sum  of  $1,575,  as  above  provided  for,  to  be  paid  me, 
after  such  acknowledgment  has  been  made  by  the  owner  or 
the  work  demonstrated." 
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The  last  words,  "or  the  work  demonstrated,"  offer  an  alter- 
native to  the  owner's  acknowledgment.  They  imply  that,  if 
the  work  is  demonstrated,  it  is  satisfactory  within  the  mean- 
ing of  the  contract,  although  the  owner  has  not  acknowledged 
it.  The  previous  words,  "and  conforming  with  all  the  require- 
ments," tend  the  same  way.  The  ten  days'  notice  contem- 
plated is  not  a  notice  that  the  owner  is  dissatisfied,  but  that 
the  buildings  "are  not  being  properly  and  sufficiently  heated," 
and  the  right  to  give  it  is  conditioned  upon  the  plaintiff's 
"not  being  able  to  properly  heat  every  portion  of  the  build- 
ings," etc.  Taking  these  phrases  with  the  test  prescribed,  that 
the  system  is  "to  readily  as  well  as  easily  heat  or  raise  the 
temperature  at  any  point  ....  to  the  temperature  of  seventy 
degrees  (70°)  Fahr.  in  the  coldest  weather  that  may  be  ex- 
perienced," etc.,  we  are  of  opinion  that  the  satisfactoriness  of 
the  system  and  the  risk  taken  by  the  plaintiff  were  to  be  de- 
termined by  the  mind  of  a  reasonable  man,  and  by  the  ex- 
ternal measures  set  forth  in  the  contract;  not  by  the  private 
taste  or  liking  of  the  defendant. 

Exceptions  overruled.         

Contracts  must  Receive  a  Reasonable  Construction,  which  must  be 
ascertained,  if  possible,  from  the  language  of  the  parties,  at  the  time  of  the 
execution  of  the  contracts:  Foley  v.  McKeegan,  4  Iowa,  1;  66  Am.  Dec.  107; 
Comoell  V.  Pumphrey,  9  Ind,  135;  68  Am.  Dec.  611;  Sanborn  v.  Neal,  4  Minn. 
126;  77  Am.  Dec.  502;  Crabtree  v.  Haijenhawjh,  25  111.  233;  79  Am.  Dec.  324; 
Hunter  v.  Anthony,  8  Jones,  385;  80  Am.  Dec.  333;  William»on  v.  Smith,  1 
Cold.  1;  78  Am.  Dec.  478;  Orani  v.  LeacJi,  20  La.  Ann.  329;  96  Am.  Dec. 
403;  and  the  reasonableness  of  a  contract  is  for  the  jury:  Jensen  v.  Perry, 
126  Pa.  St.  495;  12  Am.  St  Rep.  888,  and  note;  PeHn  v.  Parker,  126  111. 
201;  9  Am.  St.  Rep.  571. 

CoNTBAcrs  —  Meaning  of  Such  Words  as  "to  Satisfaction,"  Used  in 
Contracts.  —  A  contract  for  a  portrait  "  to  be  satisfactory  "  to  the  customer 
gives  him  the  right  to  refuse  it  at  his  pleasure:  Oihson  v.  Cranage,  39  Mich. 
49;  33  Am.  Rep.  351;  to  the  same  eflfect  is  Zaleski  v.  Clark,  44  Conn.  218;  26 
Am.  Rep.  446;  Wood  Reaping  Machine  Co.  v.  Smith,  50  Mich.  665;  45  Am. 
Eep.  57;  Broum  v.  Foster,  113  Mass.  136;  18  Am.  Rep.  463.  For  when  an 
entire  contract  is  broken  by  one  party,  the  other  party  may  or  may  not  en- 
force the  contract  at  his  option:  Dunn  v.  Daly,  78  Cal.  640.  But  when  there 
is  any  nncertainty  or  ambiguity  in  a  contract,  it  must  be  construed  against 
the  contractor,  and  in  favor  of  the  contractee:  White  v.  Smith,  33  Pa.  St.  186; 
75  Am.  Dec.  589;  Hoffman  v.  ^tna  F.  Ins.  Co.,  32  N.  Y.  405;  88  Am.  Dec. 
337,  and  note.  So  where  plaintiffs  agreed  to  furnish  their  subscribers  an 
*'  illustrated  history,"  etc.,  which  should  contain  "  a  map  of  the  city  of  New 
Haven,  showing  ward  boundaries,  location  of  streets,  parks,  cemeteries," 
etc.,  they  were  bound  to  furnish  a  substautially  accurate,  though  not  abso- 
lutely coirect,  map:  Munseli  v.  Baldwin,  56  Conn.  522. 
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People's  Iob  Company  v.  Davenport. 

fl49  Massachusstts,  822.] 
Icjt.  —  TiTLB  TO  Ice  on  Great  Pond  ia  ia  the  public,  and  an  individual 
cannot  appropriate  a  part  thereof  by  scraping  the  snow  from  it,  and  set- 
ting up  stakes,  so  as  to  maintain  his  action  against  one  who,  five  days 
thereafter,  began  to  cat  ioe  from  the  portion  of  the  pond  thus  staked  off. 

Tort  for  conversion.  PlaintiflF  and  defendant  were  proprie- 
tors of  ice-houses  on  a  great  pond,  and  had  an  equal  and  com- 
mon right  to  take  the  ice  from  all  parts  thereof.  Verdict  for 
defendant.    The  other  facts  are  stated  in  the  opinion. 

A.  B.  Wentworth,  for  the  plaintiff. 

J.  E.  Cotter y  C.  F.  Jenney,  and  E.  Davis^  for  the  defend- 
ant. 

Morton,  C.  J.  The  plaintiff  never  was  in  the  possession  of 
the  ice,  for  the  value  of  which  this  suit  is  brought,  after  it  was 
cut  and  severed  from  the  real  estate.  It  scraped  off  the  snow 
from  an  area  which  covered  about  half  of  the  pond,  and  put 
down  stakes  to  show  where  the  line  of  scraping  was.  It  then 
suspended  operations  for  at  least  five  days  before  the  defend- 
ant began  to  cut  ice.  The  question  is,  whether  this  gave  the 
plaintiff  any  title  to  the  ice  which  it  had  thus  scraped.  We 
think  it  did  not.  It  is  too  well  settled  to  be  disputed  that  the 
property  in  the  great  ponds  is  in  the  commonwealth;  that  the 
public  have  the  right  to  use  them  for  fishing,  fowling,  boating, 
skating,  cutting  ice  for  use  or  sale,  and  other  lawful  purposes; 
and  that  the  owners  of  the  shores  have  no  exclusive  rights  in 
them  except  by  a  grant  of  the  legislature:  Hittinger  v.  Eames, 
121  Mass.  539;  Gage  v.  Steinkrauss,  131  Id.  222. 

The  right  to  cut  ice  is  common  to  all  the  public.  The  plain- 
tiff has  this  right  in  common  with  the  rest  of  the  public,  but 
it  cannot  by  its  own  act  appropriate  a  part  of  the  pond  by 
scraping  it,  or  setting  up  stakes,  and  exclude  the  public  from 
it.  The  ice,  until  it  is  cut,  remains  a  part  of  the  realty,  and 
no  one  has  any  exclusive  title  in  it.  There  is  no  statute  or 
other  law  which  enables  an  owner  of  the  shore,  or  any  other 
person,  thus  to  exclude  the  public. 

In  Hittinger  v.  Eames,  supra,  it  appeared  that  the  owners  of 
the  shore  of  Fresh  Pond  had,  by  an  indenture,  undertaken  to 
divide  the  pond  among  themselves,  and  were  accustomed,  at 
the  beginning  of  the  winter,  to  scrape  and  mark  off  by  stakeg 
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their  respective  shares  of  the  pond;  but  the  court  held  that 
they  could  not  thus  exclude  the  public  from  taking  ice. 

The  case  of  Rowell  v.  Doyle,  131  Mass.  474,  is  similar  to  the 
case  at  bar.  There  the  plaintiffs  had  cleared  off  the  snow,  and 
were  proceeding  to  make  ready  for  harvesting  the  ice.  The 
defendant  cut  several  holes  through  the  cleared  ice  for  the 
purpose  of  fishing,  and  the  plaintiffs  sued  him  in  an  action  of 
tort.  The  court  held  that  the  action  could  not  be  maintained, 
saying,  in  the  opinion,  that  the  plaintiffs  "  had  the  same  right 
as  others  to  cut  and  take  ice  which  was  the  natural  product 
of  the  pond;  but  that  they  had  no  right,  to  the  exclusion  of 
other  public  uses,  to  the  occupation  of  any  part  of  the  pond  for 
the  purpose,  by  artificial  means,  of  increasing  the  thickness  of 
the  ice.  At  the  time  of  the  acts  of  which  they  complain,  they 
had  not  cut  any  ice,  nor  were  they  engaged  in  cutting,  or 
otherwise  in  the  actual  possession  of  any;  but  they  had  sus- 
pended their  operations  for  at  least  a  day  and  two  nights." 
If  the  plaintiffs  had  acquired  any  title  to  the  ice  which  they 
had  scraped,  the  decision  must  have  been  otherwise. 

Upon  the  facts  of  the  case  at  bar,  we  are  of  Opinion  that  the 
plaintiffs  had  no  title  to  or  possession  of  the  ice  cut  by  the  de- 
fendant which  enables  them  to  maintain  an  action  of  tort  in 
the  nature  of  trover. 

The  case  is  not  like  one  of  capturing  animals  ferse  naturXy 
or  of  taking  possession  of  derelict  property.  It  is  more  analo- 
gous to  the  case  of  a  tenant  in  common  attempting  to  take 
possession  of  a  part  of  the  common  estate  by  staking  it  off, 
and  thus  excluding  his  co-tenants. 

Judgment  on  the  verdict. 


IcB  —  Ownership  in  Ice.  — The  nile  that  ice  belongs  to  the  owner  of  the 
■oil  immediately  thereunder  is  confined  to  ponds  which  are  Entirely  upon 
one's  own  premises:  Bigelow  v.  Shaw,  65  Mich.  341;  8  Am.  St.  Rep.  902,  and 
note  907;  compare  Woodman  v.  Pitman,  79  Me.  456;  1  Am.  St.  Rep.  342,  and 
note;  Lawson's  Rights  and  Remedies,  sec.  1345;  note  to  Higgint  v.  KuBterer, 
32  Am.  Rep.  164-168. 
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Woodman  v.  Metropolitan  Eailroad  Company. 

[149  MA88ACHD8ETT8,  835.] 

NlQLlOKNCE.  —  Whirk  A  CiTY  RAILROAD  CoMPAKT  is  engaged  in  laying  » 
track  in  a  public  street,  and  negligently  leaves  rails  projecting  beyond  a 
temporary  barrier  inclosing  the  place  where  the  track  is  being  laid,  it  is 
liable  in  damages  to  one,  who,  traveling  at  night,  and  exercising  due  care, 
is  injured  by  coming  in  contact  with  such  projecting  rails,  notwith- 
standing the  fact  that  the  injury  was  sustained  at  other  than  a  regular 
street  crossing,  and  that  the  work  was  being  done  by  an  independent 
contractor. 

Tort  for  personal  injuries  received  through  the  negligence 
of  defendant,  a  city  railroad  company,  while  crossing  Adams 
Square,  in  Boston.  Verdict  for  plaintiff.  Exceptions  by  de- 
fendant. 

R.  M.  Morse,  Jr.,  and  M.  Morton,  Jr.,  for  the  plaintiff. 

M.  F.  Dickinson  and  0.  D.  Braman,  for  the  defendant. 

Holmes,  J.  The  plaintiff's  testator  was  injured  by  a  fall  in 
the  street.  He  was  seen  to  fall,  and  was  picked  up  senseless 
at  a  point  where  some  rails  projected  beyond  a  temporary  bar- 
rier inclosing  a  place  where  the  defendant  was  having  a  track 
laid.  There  was  no  evidence  of  any  other  possible  cause  of 
the  fall.  This  warranted  a  finding  that  he  tripped  over  the 
end  of  the  rails. 

The  street  was  a  public  highway,  and  the  jury  very  properly 
might  find  that  it  was  negligent  to  allow  the  ends  of  the  rails 
to  project  beyond  the  barrier,  especially  if  they  believed  that 
it  was  dark  at  the  place,  as  one  witness  testified,  although  the 
weight  of  the  testimony  looks  the  other  way  on  paper. 

There  was  testimony  that  the  plaintiff's  testator  was  walking 
in  the  usual  way  just  before  he  fell.  Taking  into  account  what 
he  had  a  right  to  assume  with  regard  to  that  part  of  the  street 
which  was  not  inclosed  by  barriers,  the  jury  was  warranted 
in  finding  that  he  was  using  due  caie:  Learoyd  v.  Godfrey,  138 
Mass.  315,  324;  Lyman  v.  Hampshire,  140  Id.  311,  314.  In- 
deed, if  they  believed  that  it  was  dark,  they  might  have  con- 
sidered that  the  testator  had  been  led  into  a  trap.  It  is 
suggested  that  he  was  not  crossing  at  a  regular  crossing.  But 
his  rights  were  not  changed  by  a  slight  change  in  the  pave- 
ment. He  had  a  right  to  cross  where  he  chose,  if  the  jury 
thought  that  he  used  due  care:  Raymond  v.  Lowell,  6  Cush. 
524;  53  Am.  Dec.  57;  Gerald  v.  Boston,  108  Mass.  580. 
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It  is  argued  that  the  work  was  done  by  an  independent  con- 
tractor. Assuming  that  there  was  evidence  warranting  that 
conclusion,  we  are  of  opinion  that  the  fact  would  not  exonerate 
the  defendant.  In  some  cases  a  party  is  liable  notwithstand- 
ing the  intervention  of  an  independent  contractor  lawfully 
employed.  A  plain  case  is  when  he  is  made  personally  respon- 
sible by  statute  for  the  prevention  of  the  cause  of  the  damage 
complained  of:  Gray  ^  Pullen,  5  Best  &  S.  970.  Thus  it  is  set- 
tled in  many  states  that  a  city  charged  with  the  duty  of  keep- 
ing the  streets  in  repair  is  answerable  for  an  improperly 
guarded  excavation  made  by  a  contractor;  for  instance,  in 
building  a  sewer:  Storrs  v.  Utica,  17  N.  Y.  104;  72  Am.  Dec. 
437;  Detroit  v.  Corey,  9  Mich.  165;  80  Am.  Dec.  78;  Birming- 
ham V.  McCary,  84  Ala.  469;  Loganspon  v.  Dick,  70  Ind.  65; 
36  Am.  Rep.  166;  Houston  etc.  R.  R.  Co.  v.  Meador,  50  Tex.  77; 
Clrcleville  v.  Neuding,  41  Ohio  St.  465,  469;  Baltimore  v. 
O'Donnell,  53  Md.  110;  Robhins  v.  Chicago,  4  Wall.  657,  679; 
St.  Paul  Water  Co.  v.  Ware,  16  Id.  566.  In  the  present  case 
it  would  not  stretch  the  words  of  the  public  statutes  and  of 
the  defendant's  charter  very  much  to  say  that  such  a  personal 
duty  was  imposed  upon  it:  Pub.  Stats.,  c.  113,  sec.  32;  Stats. 
1853,  c.  353,  sec.  3.  See  Quested  v.  Newhuryport  etc.  Horse  R.  R. 
Co.,  127  Mass.  204;  Osgood  v.  Lynn  etc.  R.  R.  Co.,  130  Id.  492; 
Brookhouse  v.  Union  R'y  Co.,  132  Id.  178;  Braslin  v.  Somer- 
ville  Horse  R.  R.  Co.,  145  Id.  64. 

But  further,  apart  from  statute,  if  the  perfermance  of  a 
lawful  contract  necessarily  will  bring  wrongful  consequences 
to  pass  unless  guarded  against,  and  if,  as  in  the  present  case, 
the  contract  cannot  be  performed  except  under  the  right  of  the 
e.mploycr,  who  retains  the  right  of  access  to  the  premises,  the 
law  may  require  the  employer  at  his  peril  to  see  that  due  care 
is  used  to  prevent  harm,  whatever  the  nature  oniis  contract 
with  those  whom  he  employs:  Sturges  v.  Cambridge  Theologi- 
cal Education  Society,  130  Mass.  414;  39  Am.  Rep.  463;  Stew- 
art V.  Putnam,  127  Mass.  403,  407;  Gorham  v.  Gross,  125  Id. 
232,  240;  28  Am.  Rep.  234;  Bower  v.  Peate,  1  Q.  B.  Div.  321, 
approved  in  Dalian  v.  Angus,  6  App.  Cas.  740;  4  Q.  B.  Div.  162; 
and  3  Id.  85;  Pickard  v.  Smith,  10  Com.  B.,  N.  S.,  470;  Hole 
V.  Sittingbourne  etc.  R'y  Co.,  6  Hurl.  &  N.  488,  500;  Circleville 
V.  Neuding,  41  Ohio  St.  465. 

Laying  the  track  for  the  defendant  necessitated  the  digging 
up  of  the  highway  and  the  obstruction  of  it  with  earth  and 
materials.     This  obstruction  would  be  a  nuisance  unless  prop- 
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erly  guarded  against.  The  work  was  done  under  a  permit 
issued  to  the  defendant.  Considering  the  general  principle  of 
the  law,  and  also  the  special  relations  of  horse  railroads  to  the 
highway,  and  the  policy  of  the  statutes,  so  far  as  the  legisla- 
ture has  expressed  itself  upon  the  subject,  we  are  of  opinion 
that  the  defendant,  having  caused  the  highway  to  be  ob- 
structed, was  bound  at  its  peril  to  see  that  a  nuisance  was 
not  created:  Veazie  v.  Penobscot  R.  R.  Co.,  49  Me.  119,  123. 
See  also  Darmstaetter  v.  Moynahan,  27  Mich.  188. 

Exactly  how  far  this  principle  shall  be  carried  is  a  question 
of  nicety.  But,  on  the  whole,  we  are  of  opinion  that  the  pres- 
ent case  falls  within  it,  and  does  not  resemble  those  where  the 
cause  of  injury  was  an  application  of  force  to  the  person  or 
property  of  the  plaintiff  by  a  transitory  act,  or  by  a  defect  in 
machinery. 

Exceptions  overruled. 

Obstrcotions  o»  the  Highway.  —  Everybody  has  an  equal  right  to  th« 
reasonable  nse  of  a  highway,  whether  on  land  or  water,  and  an  unreason- 
able obstruction  thereof  is  a  public  nuisance:  Harold  v.  Jones,  86  Ala.  274. 
Where  a  sidewalk  has  become  obstructed  by  snow,  the  mere  falling  and 
presence  of  the  snow  ia  notice  of  the  obstruction  to  the  city,  and  it  must 
remove  it  within  a  reasonable  time:  Foxwortliy  v.  Haatinga  City,  25  Neb.  133; 
and  in  the  case  of  an  alley  obstructed  by  a  railroad  track  improperly  con- 
structed there,  the  city,  not  the  abutting  property  owner,  must  abate  the 
nuisance  and  atop  the  injury:  Central  etc  R.  R.  Co.  v.  Andreioa,  41  Kan. 
370;  the  rule  being,  that  a  property  owner,  desiring  to  recover  damages  for 
the  obstruction  of  a  highway,  must  show  that  the  damages  suffered  are 
peculiar  to  himself,  and  different  from  the  damages  genereilly  sustained  by 
the  community  at  large:  Fatrchild  v.  St.  Louis  City,  97  Mo.  85;  Canman  v. 
St.  Louis  City,  97  Id.  92;  Rude  v,  St.  Louis  City,  93  Id.  408.  The  obstruction 
of  a  street  in  an  incorporated  city  or  town  ia  an  indictable  nuisance,  and  also 
one  which  any  person  sustaining  special  damages  may  abate  ia  an  action  in 
equity:  Demopolts  v.  Webb,  87  Ala,  659. 

Negliobnck.  —  Granting  a  Right  or  Way  to  a  street  railway  by  a  city 
does  not  create  a  liability  against  the  city  for  damages  occasioned  by  the 
acts  or  negligence  of  the  street  railway  company  in  the  exercise  of  the  rights 
granted  them  by  the  city:  Sorenson  v.  Oreeley,  10  Col.  369;  so,  in  the  absence 
of  a  statute  imposing  such  liability,  a  city  is  not  liable  for  personal  injuries 
occasioned  by  the  negligence  of  the  officers  and  servants  of  a  corporation  in 
leaving  an  excavation  in  the  street  unguarded  by  fencing  or  lights:  Arnold  v. 
San  Josi  City,  81  Cal.  618.  Where  a  street  railroad  company  was  required 
by  its  charter  to  grade  and  keep  in  repair  the  surface  of  the  street  for  a 
space  of  two  feet  on  each  side  of  its  track,  it  is  liable  for  an  injury  caused 
by  the  defective  condition  of  the  track;  but,  under  the  Connecticut  statutes, 
the  company  must  have  written  notice  of  the  injury:  Fields  v.  Hartford  etc. 
Co.,  54  Conn.  9.  Telegraph  companies  having  the  right  to  place  lines  in  the 
streets  of  a  city  must  nse  reasonable  care  only:    Ward  v.  Atlantic  etc  TeL 
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^.,  71  N.  Y.  81;  27  Am.  Rep.  10.  And  one  who  constmcts  his  building 
so  as  to  endanger  public  travelers  upon  adjacent  streets  is  liable  for  injuries 
thereby  occasioned:  Smethurst  v.  Proprietors  etc  qf  Congregational  Churchy  148 
Mass.  261;  12  Am.  St  Rep.  550,  and  note;  Bannen  y.  Pence,  40  Minn.  127| 
12  Am.  St  Rep.  717. 
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[149  Massachdsbtts,  410.] 
ViOLiaxNOB —  Pboxihatb  Causk  —  Rbmkdy.  —  Where  a  city,  in  construct- 
ing a  sewer,  negligently  uncovers  a  water-pipe  and  leaves  it  exposed  so 
that  the  water  in  it  is  allowed  to  freeze,  thus  cutting  off  the  supply  of 
a  party  with  whom  the  city  is  under  contract  to  furnish  water,  so  that 
he  cannot  by  the  use  of  reasonable  diligence  obtain  a  supply  from  that 
or  other  sources,  and  is  thereby  injured,  he  may  maintain  an  action  of 
tort  against  the  city  for  damages,  and  need  not  rely  on  his  action  on  his 
contract,  as  the  exposure  of  the  supply-pipe  is  the  proximate  cause  of 
the  injury. 

Tort  for  negligently  exposing  a  water  supply-pipe,  thus 
^causing  injury  to  plaintiflF.  Verdict  for  plaintiff.  Exceptions 
by  defendant. 

T.  M.  Babson,  for  the  defendant. 

E.  B.  Powers  and  S.  L.  Powers,  for  the  plaintiff. 

Morton,  C.  J.  The  servants  of  the  defendant,  in  construct- 
ing a  sewer  in  Minot  Street,  uncovered  a  water-pipe  running  to 
the  green-house  of  the  plaintiff.  The  jury  have  found  that 
they  were  negligent  in  leaving  it  exposed  for  several  days  in 
severely  cold  weather;  that  this  caused  the  water  in  it  to 
freeze,  and  thus  cut  off  the  supply  of  water  of  the  plaintiff. 
While  a  city  or  town  is  not  liable  in  tort  for  injuries  caused  by 
the  plan  or  scheme  of  a  sewer  laid  out  by  the  board  of  alder- 
men, it  is  liable  for  the  negligence  of  its  servants  in  carrying 
out  the  plan  in  constructing  the  sewer:  Emery  v.  Lowell,  104 
Mass.  13;  Murphy  v.  Lowell,  124  Id.  564. 

The  defendant  contends  that  as  in  this  case  the  water-pipe 
belonged  to  the  city,  and  it  had  a  contract  with  the  plaintiff 
for  his  supply  of  water,  his  only  remedy  for  the  loss  of  water 
was  upon  such  contract.  The  fact  that  the  water-pipe  belonged 
to  the  city  is  not  material.  It  was-in  the  use  and  so  far  in  the 
possession  of  tlie  plaintilF  that,  if  a  stranger  unlawfully  inter- 
fered with  it  to  the  injury  of  the  plaintiff,  he  could  maintain 
an  action  of  tort:  Metallic  ComprCfision  Casting  Co.  v.  Fitch- 
burg  R.  R.  Co.,  109  Mass.  277;  12  Am.  Rep.  G97.    We  think  thai 
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the  fact  that  the  city  had  a  contract  with  the  plaintifiF  to  sup- 
ply him  with  water  does  not  take  away  his  right  to  sue  in  tort, 
even  if  the  rule  of  damages  is  the  same  as  in  an  action  upon 
the  contract.  A  mere  breach  of  contract  cannot  be  sued  on  as 
a  tort,  but  for  tortious  acts,  independent  of  the  contract,  a 
man  may  be  sued  in  tort,  though  one  of  the  consequences  is  a 
breach  of  his  contract:  Ashley  v.  Root,  4  Allen,  504.  Suppose 
a  lessor,  who  has  covenanted  to  keep  the  leased  premises  in 
repair,  should  tortiously  fire  a  cannon  near  the  premises,  break- 
ing the  windows,  and  otherwise  injuring  them.  It  would  not 
be  an  answer  to  an  action  of  tort  to  set  up  that  the  plaintiff 
had  an  action  on  the  covenants  of  the  lease.  He  could  pur- 
sue either  remedy.  In  the  case  at  bar,  the  tortious  acts  of  the 
city  had  no  connection  with  or  reference  to  its  contract.  They 
were  independent  acts,  which  gave  the  plaintiff  a  right  to  an 
action  of  tort,  even  if  he  had  (which  we  need  not  decide)  a  con- 
current remedy  upon  his  contract. 

The  defendant  contends  that  the  damages  suffered  by  the 
plaintiff  were  too  remote.  The  damages  were  caused  because 
the  plaintiff,  after  the  water  was  cut  off,  was  unable  to  furnish 
water  to  his  plants,  and  to  supply  his  boiler  with  water,  so  as 
to  heat  the  green-house.  In  Derry  v.  Flitnery  118  Mass.  131,  it 
is  said:  '*  One  who  commits  a  tortious  act  is  liable  for  any 
injury  which  is  the  natural  and  probable  consequence  of  his 
misconduct.  He  is  liable  not  only  for  those  injuries  which 
are  caused  directly  and  immediately  by  his  act,  but  also  for 
such  consequential  injuries  as,  according  to  the  common  ex- 
perience of  men,  are  likely  to  result  from  his  act.  And  he  is 
not  exonerated  from  liability  by  the  fact  that  intervening 
events  or  agencies  contribute  to  the  injury.  The  true  in- 
quiry is,  whether  the  injury  sustained  was  such  as,  according 
to  common  experience  and  the  usual  course  of  events,  might 
reasonably  be  anticipated." 

In  the  case  at  bar,  the  natural  consequences  of  the  tortious 
acts  of  the  defendant  in  leaving  the  pipe  exposed  were,  that 
the  water  in  it  froze,  the  supply  of  the  plaintiff  was  cut  off, 
his  means  of  furnishing  water  to  the  plants  and  heat  to  his 
boiler  were  destroyed,  and  his  plants  were  killed.  The  jury 
have  found  that  this  happened  without  any  negligence  on  the 
part  of  the  plaintiff,  as  he  could  not,  by  the  use  of  reasonable 
diligence,  obtain  a  supply  of  water  or  heat  from  other  sources. 
The  case  of  Metallic  Compression  Casting  Co.  v.  Fitclihurg  R.  R. 
Co.,  109  Mass.  277,  12  Am.  Rep.  697,  is  similar  to  the  case 
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before  ns.  There  the  defendant  negligently  ran  a  train  over  a 
line  of  hose  belonging  to  a  third  party,  which  the  plaintiff 
was  using  to  extinguish  a  fire  in  its  factory.  It  was  held  that 
the  severing  of  the  hose  was  the  proximate  cause  of  the  de- 
struction of  the  building,  and  that  the  defendant  was  liable 
for  its  value.  The  instructions  in  this  case  were  in  accordance 
with  the  principles  we  have  stated,  and  were  correct 
Exceptions  overruled.         

Proxtmatb  Cause.  —  No  one  can  recover  damages,  actual  or  exemplary, 
from  a  railway  company  on  account  of  negligence,  unless  such  negligence 
actually  causes  him  to  sustain  injury:  Missouri  P.  S.  R.  Co.  v.  Shvford,  72 
Fax.  165.  The  act  of  a  defeadant,  to  constitute  an  actionable  tort,  must  b« 
the  proximate  cause  of  some  injury  sustained  by  plaintiff:  Spicer  v.  Lffttn 
ttc.  R.  R.  Co.,  149  Mass.  207.  8o  negligence,  to  be  actionable,  or  to  constitute 
a  good  defense  as  contributory  negligence,  most  be  the  proximate  cause  of 
the  injury  complained  of:  Dickson  v.  Hollister,  123  Pa.  St.  421;  10  Am.  St 
Rep.  533,  and  note. 

Proximate  Cause.  —  As  to  the  law  of  proximate  cause  generally:  Note  to 
Brown  v.  Chicago  etc  R'y  Co.,  41  Am.  Rep.  53-58;  note  to  Fonuy  v.  Oeld- 
macher,  42  Id.  390-393;  and  for  instances  of:  Note  to  CampbeUr.  City  of 
SUUioater,  50  Id.  569-674;  note  to  WhiUv.  Conly,  62  Id.  157-166;  Olaen  ▼.  CUf 
pf  Chix>pewa  Fall*,  71  Wis.  658. 


McIntire  v.  Egberts. 

ri49  Mabsachusbtts,  450.] 
Damages  fob  Personal  Injury  from  Unguarded  Elbvatob-welu  — 
Where  the  opening  in  the  wall  of  a  building  for  access  to  an  elevator 
from  a  street  is  outside  the  limits  thereof,  the  owner  or  occupier  of  the 
building  and  elevator  is  not  liable  in  damages  to  one  who  is  injured  by 
being  pushed  into  and  falling  down  the  elevator-well,  while  the  elevator 
is  in  use,  in  the  absence  of  proof  of  negligence  in  such  owner  or  occupier, 
or  that  the  opening  was  not  so  constructed  as  to  be  closed  by  doors  or 
proper  barrier  when  the  elevator  waa  not  in  use. 

Tort  for  personal  injuries  in  being  pushed  into  and  falling 
down  an  unguarded  elevator-well.     Verdict  for  defendant. 

J.  A.  Maxwell  and  J.  D.  McLaughlin,  for  the  plaintiflF. 

A.  Hemenway,  for  the  defendants. 

Field,  J.  It  is  plain  that  the  opening  in  the  wall  of  the 
building  for  access  to  the  elevator  from  the  street  was  outside 
the  limits  of  the  street,  and  that  the  plaintiflF  did  not  enter  the 
building  by  any  invitation  of  the  defendants.  The  contention 
is,  that  the  defendants  were  negligent  in  leaving  this  opening 
unguarded. 
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It  is  said  of  the  liability  of  the  city  in  Alger  v.  Lowell,  3 
Allen,  402,  405:  "  The  place  where  the  plaintiff  fell  was  indeed 
outside  of  the  line  of  the  street;  but  the  defect  in  the  street 
which  occasioned  the  injury  was  the  want  of  a  railing,  if  one 
was  necessary  at  that  place  to  make  the  street  safe  and  con- 
venient for  travelers  in  the  use  of  ordinary  care.  And  the  city 
would  have  an  undoubted  right  to  erect  such  a  railing,  al- 
though it  might  obstruct  the  entrance  to  the  passage-way  of 
an  abutter;  because  no  person  has  a  right  to  an  open  access 
to  his  land,  adjoining  a  street,  of  such  a  character  as  to 
endanger  persons  lawfully  using  the  street  for  purposes  of 
travel." 

In  Franklin  v.  Fish,  IZ  Allen,  211,90  Am.  Dec.  194,  it  is 
said:  "When  highways  are  established,  they  are  located  by 
the  public  authorities  with  exactness,  and  the  easement  of  the 
public,  which  consists  of  the  right  to  make  them  safe  and  con- 
venient for  travelers,  and  to  use  them  for  public  travel,  does 

not  extend  beyond  the  limits  of  the  location The  right 

of  adjoining  proprietors  to  erect  structures  upon  their  land 
up  to  the  line  of  the  highway  is  exercised  everywhere."  See 
Mayo  V.  Springfield,  136  Mass.  10. 

If  this  elevator-opening  rendered  the  sidewalk  permanently 
dangerous  to  travelers,  it  was  undoubtedly  the  duty  of  the  city 
of  Boston  to  put  up  a  barrier,  and  if  the  defendants  removed 
it  they  might  be  liable  to  travelers  who  were  injured  in  conse- 
quence of  its  removal;  but  it  has  not  yet  been  decided  in  this 
commonwealth  that  at  common  law  abutters  are  liable  to 
travelers  for  injuries  received  in  consequence  of  excavations 
made  in  their  land  outside  the  limits  of  a  highway;  and  How- 
land  V.  Vincent,  10  Met.  371,  is  a  stronger  case  for  the  plaintiff 
than  the  case  at  bar.  It  is  argued  that  that  case  is  opposed 
to  the  weight  of  authority  elsewhere,  and  that  a  hole  outside 
the  limits  of  a  highway,  yet  so  near  to  it  as  to  make  the  high- 
way unsafe  for  travelers,  constitutes  a  public  nuisance,  and 
that  if  a  person  creates  a  public  nuisance  he  is  liable  to  indi- 
viduals for  any  special  damage  suffered  therefrom:  See  Barnes 
V.  Ward,  9  Com.  B.  392;  Fisher  v.  Prowse,  2  Best  &  S.  770; 
Hadley  v.  Taylor,  L.  R.  1  Com.  P.  53;  Beck  v.  Carter,  68  N.  Y. 
283;  23  Am.  Rep.  175;  Bond  v.  Smith,  44  Hun,  219;  Murray 
V.  McShane,  52  Md.  217;  36  Am.  Rep.  367;  State  v.  Society  for 
Establishing  Useful  Manufactures,  42  N.  J.  L.  504;  Haughey  v. 
Hart,  62  Iowa,  96;  49  Am.  Rep.  138. 

The  occupier  of  a  building  who  negligently  permits  a  private 
Am.  St.  Rbp.,  Vol.  XI V.  —28 
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way  leading  to  it,  which  is  under  his  control,  to  be  in  an  un- 
Bafe  condition  by  reason  of  an  excavation  or  embankment  so 
near  to  it  aa  to  make  traveling  on  it  dangerous,  is  liable  for 
injuries  received  by  any  person  who  is  lawfully  using  the  way 
with  due  care:  Mellen  v.  Morrill^  126  Mass.  545;  30  Am.  Rep. 
695;  Oliver  v.  Worcester,  102  Mass.  489;  3  Am.  Rep.  485.  But 
abutters  on  a  public  way  have  not  control  of  the  way,  nor  do 
travelers  use  a  public  way  by  invitation  of  the  abutters. 

In  this  commonwealth  the  obligation  of  a  city  or  town  to 
put  up  guards  against  pitfalls  which  are  so  near  to  a  highway 
as  to  make  it  unsafe  for  travelers  is  similar  to  the  obligation 
which  it  seems  is  imposed  upon  abutters  by  the  English  law. 
We  are  not  aware  that  it  has  ever  been  decided  here  that  ex- 
cavations made  by  the  owner  of  land  outside  the  limits  of  a 
highway,  but  so  near  to  it  as  to  make  it  unsafe  for  travelers, 
constitute  a  public  nuisance,  for  creating  or  maintaining  which 
the  land-owner  may  be  punished;  or  that,  in  assessing  dam- 
ages for  land  taken  for  a  highway,  any  allowance  is  made  to 
the  land-owner  for  the  loss  of  any  right  to  use  the  land  not 
taken,  in  the  same  manner  as  if  a  highway  had  not  been  laid 
out.  If  it  be  assumed  that,  when  a  building  abuts  upon  a 
street,  it  is  for  the  authorities  of  the  city  or  town  to  determine 
whether  the  entrances  into  the  building  from  the  street  are  so 
constructed  that  they  may  be  permitted  to  remain;  and  if  it 
be  also  assumed  that  when  entrances  are  permitted  which  are 
constructed  so  as  to  be  closed  when  not  in  use,  by  doors  or 
some  other  barrier,  the  occupier  of  the  building  is  liable  in 
damages  to  travelers  upon  the  street  if  the  doors  are  negli- 
gently left  open  or  the  barrier  left  down,  whereby  the  street  be- 
comes unsafe  and  the  travelers  are  injured,  —  still  we  are  of 
opinion  that  the  facts  stated  in  the  report  do  not  show,  or  tend 
to  show,  negligence  on  the  part  of  the  defendants.  It  does  not 
appear  that  the  opening  was  not  constructed  so  as  to  be  closed 
with  doors,  or  by  a  proper  barrier,  when  the  elevator  was  not 
in  use.  The  stone  sill  was  about  three  inches  above  the  side- 
walk, the  opening  was  but  five  or  six  feet  wide,  and  nearly  at 
a  right  angle  with  the  line  of  the  sidewalk,  and  the  wall  of  the 
building  was  about  eighteen  inches  thick.  It  was  impossible 
that  any  traveler  using  due  care  in  the  dnytime  should  mis- 
take the  opening  for  a  continuation  of  the  sidewalk.  The  only 
danger  was,  that  a  person  on  the  sidewalk  might  be  pushed 
into  the  opening,  as  he  might  be  pushed  against  the  wall  of 
the  building,  or  against  or  through  a  window,  or  against  a  door. 
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The  elevator  at  the  time  of  the  accident  was  in  use  for  car- 
rying up  the  iron  castings  which  were  being  unloaded  from 
the  wagon  which  had  been  backed  up  against  the  curbstone  of 
the  sidewalk.  The  accident  that  happened  was  one  that  could 
not  reasonably  have  been  anticipated,  unless  the  horse  was 
vicious,  or  there  was  negligence  in  managing  him,  and  it  does 
not  appear  that  the  horse  belonged  to  the  defendants,  or  that 
the  persons  who  were  unloading  the  castings  or  were  in  control 
of  the  horse  were  servants  of  the  defendants. 

There  was  at  the  time  of  the  accident  no  statute  which  pre- 
scribed the  manner  in  which  this  opening  should  be  con- 
structed or  guarded;  for  the  Statutes  of  1885,  chapter  374, 
section  108,  does  not  apply  to  elevator-openings  through  the 
wall  of  a  building  into  a  street,  and  the  Statutes  of  1888, 
chapter  367,  section  3,  had  not  then  been  passed.  By  the 
terms  of  the  report  the  verdict  is  to  stand. 


NEaLioENCE.  — The  owner  or  occupant  of  premises  who  maintains  a  pri- 
vate passage-way  opening  into  his  cellar  or  basement,  within  the  limits  of  a 
street,  is  liable  for  any  injuries  which  may  occur,  when  by  his  acts  or  negli- 
gence such  passage-way  has  become  unsafe  and  dangerous  to  travelers  upon 
the  street:  Landruv.  Lund,  38  Minn.  538.  The  husband  of  the  owner  of  city 
property,  communication  to  which  was  through  a  dark  passage-way,  who, 
while  personally  overseeing  repairs  upon  such  property,  caused  a  plank  to  be 
taken  from  such  passage-way,  leaving  a  hole  beneath  unguarded,  into  which 
a  man  who  took  offal  from  the  premises  fell,  and  sustained  injuries,  is  liable 
for  damages  to  one  so  injured:  Toomey  v.  Sanborn,  146  Mass.  28.  But  a 
contractor  who  hires  a  carpenter  to  do  the  furring  on  a  room  is  not  bound  to 
maintain  artificial  lights  to  prevent  the  carpenter  from  going  out  of  the  reg- 
ular passage-way  to  the  building,  and  will  not  be  liable  if  he  wanders  in  the 
darkness  of  the  building  and  falls  through  unguarded  openings:  Murphy  v. 
Greeley,  146  Id.  196.  An  action  cannot  be  maintained  against  St.  Louis  City 
for  an  injury  sustained  from  an  unguarded  pit  existing  near  to  an  approach 
to  its  court-house:  Cunningham  v.  St.  Louis  City,  96  Mo.  53.  And  a  mere 
licensee  must  avoid  patent  dangers,  at  his  peril,  upon  premises,  such  as  an 
open  pit,  not  concealed  otherwise  than  by  darkness:  Reardon  v.  Thompson, 
149  Mass.  267.  Where  a  hotel-owner  made  an  opening  in  a  sidewalk  for  the 
passage  of  an  elevator  to  carry  baggage,  and  erected  a  guard  of  gas-pipe  rail- 
ing around  it,  and  such  railing  became  loosened,  of  which  the  hotel-owner 
had  notice,  he  was  liable  to  one  in  damages  who,  leaning  against  the  railing, 
fell  into  the  opening  and  was  injured:  Hotel  Ass'n  v.  Walter,  23  Neb.  280. 
One  engaged  in  repairing  premises  used  as  a  lodging-house  is  liable  to  a 
lodger  who  is  injured  by  materials  negligently  left  in  the  pathway  to  tho 
house  in  such  a  manner  as  to  obstruct  such  pathway,  and  render  it  danger- 
ous: Donnelly  v.  Hufschmidt,  79  Cal.  74.  The  keeper  of  a  public  place  of 
business  must  keep  his  premises  and  passage-ways  thereto  in  a  safe  condition, 
and  must  use  oi-diuiiry  care  to  avoid  accidents  to  such  persons  as  lawfully  en- 
ter sucli  premises  on  business;  but  this  rule  does  not  ap])ly  to  such  portions 
of  the  premises  as  are  not  used  for  business  purposes,  such  as  [irivate  por- 
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tions,  to  which  the  business  public  are  not  invited  to  enter:  Schmidt  y.  Bauer, 
80  OaL  666.  And  so  a  land-owner,  though  not  liable  ipso  facto  for  erecting 
and  maintaiuing  a  barbed-wire  fence  upon  or  around  his  premises  along  a 
public  highway,  yet  he  must  use  ordinary  care  to  see  that  his  fence  does  not 
become  a  trap  for  passing  animals,  of  the  natural  propensities  of  which  he  must 
take  notice:  Loveland  v.  Gardner,  79  Id.  318;  Siskv.  Cruni'p,  112  Ind.  504. 
In  like  manner,  railroad  companies  must  keep  in  a  safe  condition  all  their 
platforms,  station-grounds,  and  the  approaches  from  and  to  the  same,  to 
which  passengers  and  others  are  invited  in  the  due  course  of  business:  Union 
Pacific  Ky  Co.  v.  Sw,  25  Neb.  772;  Owen  v.  LouisvilU  etc.  R.  R.  Co.,  87  Ky. 
626. 


Clegq  v.  Boston  Storage  Warehouse  Company. 

[149  Massacudsstts,  454.] 
Tbovkr  and  Conversion.  —  Whsrk  a  Wareuooskman  unlocks  his  ware- 
house upon  the  demand  of  an  officer,  and  shows  him  particular  goods  of 
another  stored  therein,  whereupon  the  officer  attaches  such  goods  under 
a  writ  in  his  hands,  the  warehouseman  is  not  guilty  of  conversion,  al- 
though the  goods  attached  do  not  belong  to  the  party  named  in  the  writ. 

E.  M.  Johnson^  for  the  plaintiff. 

F.  L.  Hayes,  for  the  defendant. 

W.  Allen,  J.  This  is  an  action  of  tort  against  a  warehouse- 
man for  the  conversion  of  goods  that  belonged  to  the  plain- 
tiff, which  were  put  in  storage  by  him  with  the  defendant. 
While  in  the  defendant's  warehouse,  the  goods  were  attached 
on  a  writ  against  a  former  owner  of  them  as  his  property,  and 
continued  in  the  possession  of  the  attaching  officer  under  the 
attachment  until  they  were  replevied  by  another  claimant. 
The  conversion  relied  on  is  the  delivery  of  the  goods  by  the 
defendant  to  the  attaching  officer.  It  is  conceded  that  the 
officer  had  no  authority  to  attach  them;  and  the  question 
presented  is,  whether  the  facts  stated  show  such  delivery  of 
the  goods  by  the  defendant  as  will  constitute  a  conversion  of 
them. 

The  goods  were  stored  by  the  defendant  in  its  warehouse,  in 
a  locked  compartment,  to  which  the  defendant  held  the  key. 
The  attaching  officer  went  to  the  warehouse  with  a  writ  of  at- 
tachment against  one  Preston,  and  demanded  access  to  the 
goods  in  order  to  attach  them  on  the  writ,  declaring  that  they 
were  the  property  of  Preston.  The  defendant  opened  the  door 
of  the  compartment  where  the  goods  were,  an  J  the  officer  took 
tiiem  on   the  writ.     All  the  defendant  knew  in  regard  to  the 
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ownership  of  the  goods  was  that  they  had  that  day  been  de- 
livered at  the  warehouse  by  a  teamster,  who  ordered  them  to 
be  stored  in  the  name  of  Thomas  Clegg,  and  there  is  nothing 
to  show  want  of  good  faith  or  of  due  care  on  the  part  of  the 
defendant,  except  the  fact  that  it  opened  the  door  on  the  de- 
mand of  the  officer.  The  plaintiff  relies  on  the  rule  that 
delivery  of  gooda  by  a  warehouseman  to  a  person  not  author- 
ized to  receive  them  is  a  conversion:  See  Lichtenhein  v.  Boston 
and  Providence  R.  E.  Co.,  11  Cush.  70;  Hall  v.  Boston  and 
Worcester  R.  R.  Co.,  14  Allen,  439;  92  Am.  Dec.  783.  It  may 
be  assumed  that  it  is  not  necessary  that  there  should  be  a 
manual  delivery  of  the  goods  by  the  warehouseman,  but  that 
it  is  sufficient  if  they  are  taken  from  his  possession  by  his  per- 
mission,— if  he  voluntarily  surrenders  the  possession  of  them. 

In  the  case  at  bar,  there  was  no  actual  delivery  of  the  goods 
by  the  defendant;  and  the  facts  show  that  the  taking  was  not 
by  its  permission,  and  that  it  did  not  voluntarily  surrender 
the  possession.  If  the  goods  had  been  taken  by  a  stranger, 
under  a  claim  of  title,  in  the  presence  of  the  defendant's 
agents,  without  objection,  the  defendant  might  have  been 
held  to  have  permitted  the  taking;  but  it  cannot  be  con- 
tended that  a  taking  by  legal  process,  by  an  officer  of  the 
law,  into  the  custody  of  the  law,  was  by  the  permission  of  the 
defendant,  nor  that  the  failure  to  resist  or  impede  the  officer 
was  a  voluntary  surrender  of  the  possession  of  the  goods  to 
him.  It  is  true  that  the  officer  was  liable  as  a  trespasser  to 
the  owner  of  the  goods;  but  it  would  not  be,  on  that  account, 
less  true  that  he  took  them  by  virtue  of  his  process,  and  not 
by  the  permission  of  the  defendant,  nor  that  the  defendant,  if 
it  surrendered  the  possession  to  the  officer,  did  it  in  submis- 
sion to  legal  process,  and  not  voluntarily:  Stiles  v.  Davis,  1 
Black,  101.  In  Edwards  v.  White  Line  Transit  Co.,  104  Mass. 
159,  6  Am.  Rep.  213,  in  which  it  was  held  that  a  common 
carrier  was  liable  on  his  contract  as  carrier  for  the  failure  to 
deliver  goods  that  were  taken  from  him  under  an  attachment 
against  a  person  not  their  owner,  it  is  said:  "In  one  sense,  the 
property  was  in  the  custody  of  the  law,  so  far,  at  least,  that 
the  surrender  of  its  possession  to  the  officer  claiming  to  attach 
it  upon  legal  process  was  not  tortious  on  the  part  of  the  car- 
rier, so  as  to  subject  him  to  the  charge  of  converting  it  to  his 
own  use." 

The  fact  that  the  defendant  exposed  the  goods  to  the  officer, 
on  his  demand,  does  not  show  that  the  taking  by  him  was  by 


438  Clegg  v.  Boston  Storage  Warehouse  Co.      [Mass. 

the  permission  or  connivance  of  the  defendant.  The  officer 
had  a  writ  which  authorized  him  to  take  the  goods  of  Pres- 
ton, and  to  break  open  doors  for  that  purpose;  he  asserted  his 
right,  and  declared  his  purpose  to  attach  such  goods  in  the 
warehouse  in  the  defendant's  possession  as  belonged  to  Pres- 
ton, and  demanded  access  to  them.  The  defendant  did  not 
know  whether  the  goods  belonged  to  Preston  or  to  the  person 
in  whose  name  they  were  stored,  but  that  is  immaterial.  It 
was  under  no  obligation,  if  it  had  the  right,  and  it  had  no 
power,  to  prevent  the  opening  of  the  door  and  the  taking  of 
the  goods  by  the  officer.  The  facts  that  it  opened  the  door 
with  the  key,  which  was  the  only  means  of  opening  it  without 
breaking,  that  it  did  not  oppose  or  impede  the  officer  in  find- 
ing and  taking  the  goods,  or  even  that,  on  the  demand  of  the 
officer,  it  pointed  out  to  him  the  particular  goods  he  was  in 
search  of,  do  not  show  any  intention  to  give  permission  to 
the  officer  to  take  the  goods,  but  submission  to  the  legal  pro- 
cess, and  to  the  authority  claimed  and  exercised  by  the  officer 
under  it. 

The  fact  that,  while  the  goods  were  in  the  possession  of  the 
officer  under  the  attachment,  he  did  not  remove  them  from 
the  defendant's  warehouse,  but  stored  them  there  in  charge  of 
a  keeper,  and  paid  storage  therefor  to  the  defendant,  does  not 
show  a  conversion  of  the  goods  by  the  defendant. 

On  all  the  facts,  we  see  no  ground  on  which  the  defendant 
can  be  held  liable. 

Judgment  affirmed. 


Conversion.  —  As  to  what  constitutes  conversion:  Note  to  HnU  v.  Amet, 
16  Am.  Dec.  151-153.  Misdelivery  of  property  by  a  bailee  to  an  unauthor- 
ized person  is  of  itself  conversion:  Hall  v.  Boston  etc.  R.  R.  Corp.,  14  Allen, 
439;  92  Am.  Dec.  783,  and  note.  Conversion,  at  common  law,  is  a  tort 
committed  by  one  who  deals  with  the  chattels  of  another  inconsistently  with 
the  latter's  rights:  Velaian  v.  Lewis,  15  Or.  539j  3  Am.  St.  Rep.  184.  The 
wrongful  delivery  of  property  by  a  common  carrier  is  a  conversion  for 
which  action  of  trover  will  lie:  Gibbons  v.  Farwell,  63  Mich.  344;  6  Am.  St. 
Rep.  301.  Where  the  statute  authorizes  the  holder  of  a  seed-grain  note, 
upon  condition  broken,  to  take  the  crop  raised  from  the  seed  for  which  such 
note  was  executed  and  given,  the  holder  of  the  note  may  maintain  trover 
against  a  subordinate  lien-holder  who  has  converted  the  crop:  J^ash  v. 
Brewster,  39  Minn.  530.  It  is  conversion  for  a  sheriff  to  sell  corn  growing 
in  a  Held  as  the  property  of  one  to  whom  it  does  not  belong:  Hamilton  v. 
Rofs.  23  Neb.  630.  But  a  disposition  of  property  consented  to  by  the  owner 
thereof  can  never  be  coaverdiou:  Grijin  v.  Bridle,  39  Mmn.  450;  Toualey  v. 
Board  of  Education,  39  Id.  419.  Nor  can  a  co-tenant  niaintaiu  trover  against 
his  tenant  in  common,  unless  tlie  act  is  tortious,  and  has  the  effect  of  actual 
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destruction  to  the  common  property  so  far  as  plaintiff's  share  is  concerned: 
Shearin  v.  Ri(jgsbee,  97  N.  C.  216.  An  action  of  trover  will  not  lie  to  recover 
the  value  of  securities  loaned  by  plaintiff  to  defendant,  where  it  appears  that 
the  relation  between  the  parties  is  merely  that  of  creditor  and  debtor,  and 
no  wrongful  appropriation  or  detention  is  shown:  Borland  v.  Stokes,  120  Pa. 
St.  278. 


Giles  Lithographio  and  Liberty  Printing  Com- 
pany V.  Chase. 

[149  ma.ssachosktts,  459.1 
Contracts  —  Acceptance.  — Partt  i.s  Liable  for  the  Peiob  ov  Pkintino 
done  under  his  order  and  subject  to  his  "acceptance  of  a  finished 
proof,"  where,  after  he  has  been  furnished  with  a  printed  copy  of  his 
manuscript,  he  marks  the  proof  "0.  K.,"  with  directions  to  "go  ahead 
and  print,"  and  this,  although  after  the  whole  matter  is  printed  a  ma- 
terial misprint  is  discovered  therein,  which  was  overlooked  both  by  the 
printer  and  by  himself,  and  made  a  material  difference  between  the 
manuscript  and  the  printed  proof. 

F.  W.  Proctor,  for  the  plaintiff. 

W.  B.  French^  for  the  defendants. 

W.  Allen,  J.  This  is  an  action  of  contract  to  recover  the 
price  of  printing  advertising  cards  for  the  defendants.  The 
defendants  gave  to  one  Power,  a  soliciting  agent  of  the  plaintiff, 
an  order  for  the  printing  of  one  million  cards,  at  two  dollars 
a  thousand,  from  manuscript  to  be  furnished  by  the  defend- 
ants. The  defendants  afterwards  wrote  to  the  plaintiff  as  fol- 
lows: "In  reply  to  yours  of  the  11th  inst.,  would  say  that  tlie 
order  given  to  Mr.  Power  was  conditional,  one  of  the  conditions 
being  that  the  order  was  subject  to  our  acceptance  of  a  finished 
proof,  at  which  time  the  order  was  to  be  given  in  regular  form. 
We  write  you  this  that  there  may  be  no  misunderstanding  in 
regard  to  the  same."  The  plaintiff  replied:  "Will  say  that 
your  order  given  conditional  to  the  satisfactory  proof  was  reg- 
ular, as  that  is  applied  to  all  orders  given  in  lithography." 
The  defendants  subsequently  sent  to  the  plaintiff  the  manu- 
script to  be  printed,  and  the  plaintiff  put  it  in  print  and  sent 
a  proof  to  the  defendants,  which  was  examined  and  returned 
by  them  to  the  plaintiff,  marked  "  0.  K.,"  to  signify  their  ap- 
proval of  it,  with  directions  to  "  go  ahead  and  print."  The 
plaintiff  accordingly  printed  the  whole  number  of  cards 
ordered,  and  after  they  were  printed  the  defendants  discov- 
ered that  a  material  misprint  had  been  made  by  transposing 
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two  words,  so  that  the  proof  of  the  printed  cards  differed  ma- 
terially in  meaning  from  the  manuscript.  The  defendants 
refused  to  receive  the  cards.  The  plaintiff  tendered  them,  and 
demanded  payment. 

The  report  finds  that  both  parties  were  negligent  in  not  dis- 
covering the  mistake,  and  that  the  plaintiff  was  negligent  in 
making  it,  but  that  finding  does  not  seem  to  be  material.  We 
think  that  the  contract  of  the  plaintiff  was  to  furnish  cards 
according  to  the  finished  proof.  The  plaintiff  was  to  put  the 
manuscript  in  print,  and  submit  a  proof  to  the  defendant,  but 
the  order  for  printing  the  cards  was  not  to  be  given  until  the 
proof  was  accepted.  The  plaintiff  was  to  furnish  a  sample  of 
the  printed  card,  and  if  it  was  satisfactory,  the  defendants 
were  to  order  the  cards  according  to  the  sample.  If  there  was 
an  error  in  the  sample,  the  defendants  were  not  obliged  to 
accept  it;  but  if  they  accepted  it,  and  ordered  the  cards  to 
be  furnished,  they  must  be  taken,  by  the  construction  of 
the  agreement,  to  have  ordered  cards  corresponding  to  the 
sample. 

Judgment  for  the  plaintiff  on  the  finding. 


CoifTRAOTS  —  Mistakes.  —  Equity  will  relieve  against  no  ignorance  of  fact 
which  the  party  could  have  ascertained  by  the  exercise  of  due  diligence:  Mc- 
Daniels  v.  Bank  qf  Rutland,  29  Vt.  230;  70  Am.  Dec.  406;  Fahie  v.  Pressey, 
2  Or.  23;  80  Am.  Dec.  401 ;  for  one  may  be  estopped  by  misrepresenting  facts 
which  he  did  not  know,  but  which  he  ought  to  have  known:  Wienstein  v. 
National  Bank  qf  Jefferson,  69  Tex.  38;  6  Am.  St.  Rep.  23;  although  an  es- 
toppel in  pai«  arises  only  when  manifest  justice  with  respect  to  the  riglits  of 
another  demand  it:  Madden  v.  Louisville  etc.  R'y  Co.,  66  Miss.  258.  Where 
one,  by  his  words  or  conduct  or  negligence,  causes  another  to  believe  a  certain 
fact,  and  thereby  induces  him  to  act  upon  that  belief  and  alter  his  previous 
condition,  the  former  cannot  deny  the  existence  of  such  fact:  Toualey  v.  Board 
qf  Education,  39  Minn.  419.  A  party  cannot  complain  of  his  own  careless- 
ness: Champion  v.  Woods,  79  Cal.  17;  12  Am.  St.  Rep.  126;  compare  OilleU 
T.  Wiley,  126  IlL  310;  9  Am.  St.  Rep.  587. 

Waivmu  —  That  one  has  waived  hia  rights  by  his  words  or  conduct,  it 
most  appear  that  he  spake  or  acted  with  a  knowledge  of  all  the  facta,  nor  can 
•  waiver  happen  to  one  acting  under  a  mere  misapprehension  of  facts:  Statt 
T.  OburehiU,  4S  Ark.  42S. 
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Eddy  v.  Coffin. 

[149  MA88ACHOSKTT8,  468.] 

Landlord  and  Tenant  —  Recoupment.  —  In  an  acMon  for  use  and  occupa- 
tion, the  tenant  cannot  recoup  the  cost  of  moving  daring  his  term,  caused 
by  an  alleged  breach  of  his  lease,  if  at  the  end  of  the  term  he  would  have 
been  put  to  the  same  expense  in  moving. 

Judgment  as  Evidence.  —  In  an  action  for  use  and  occupation,  the  tenant 
cannot  place  in  evidence  a  judgment  in  a  summary  process  by  a  third 
person  against  the  landlord,  when  no  execution  has  issued  on  such  judg- 
ment, and  the  tenant  has  received  no  notice  from  such  third  person,  has 
not  attorned  to  him,  but  has  held  undisturbed  possession  under  the  land- 
lord, until  the  end  of  his  tenancy. 

Action  on  contract  with  an  account  annexed,  one  item  of 
the  latter  being  for  use  and  occupation  of  a  room  for  two 
months  and  one  half  at  thirty  dollars  per  month.  Defendant 
claimed  that,  under  the  terms  of  such  contract  or  lease,  he  was 
to  have  the  use  of  the  room,  steam-power  to  run  his  machinery, 
and  an  elevator,  all  for  the  above  sum  per  month;  that  dur- 
ing the  term  plaintiflF  failed  to  furnish  steam-power,  and  that 
he,  defendant,  was  forced  to  move  elsewhere  to  obtain  it  to  ful- 
fill contracts  on  hand;  that  for  this  breach  of  the  contract  he 
was  entitled  to  recoup  damages.  The  defendant  oflfered  in 
evidence  the  record  of  a  landlord  and  tenant  process  brought 
against  plaintiff  by  a  third  person  for  the  possession  of  the 
premises  in  dispute.  The  record  showed  that  judgment  was 
rendered  against  plaintiff,  but  did  not  show  that  execution  had 
ever  issued  thereon.  Verdict  for  plaintiff.  Exceptions  by  de- 
fendant. 

P.  H.  Hutchinson,  for  the  plaintiff. 

C.  H.  Sprague,  for  the  defendant. 

Holmes,  J.  Whether  the  defendant  moved  in  July  or  in 
September,  he  would  have  had  to  pay  the  cost  of  moving  his 
machinery.  Therefore  he  cannot  attribute  that  payment  to 
the  plaintiff's  breach  of  contract,  if  there  was  one,  in  failing  to 
furnish  steam,  and  thus  obliging  him  to  go  elsewhere  before 
the  end  of  his  tenancy.  The  instruction  that  the  defendant 
could  not  recoup  for  this  item  was  correct. 

The  record  of  the  recovery  in  the  summary  process  by  a  third 
person  against  the  plaintiff  was  rightly  excluded.  No  execu- 
tion had  issued  upon  the  judgment  in  that  suit.  The  judg- 
ment alone  did  not  disseise  the  plaintiff  of  the  reversion. 
Indeed,  so  far  as  appears,  it  may  not  have  been  rendered  untU 
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after  the  defendant's  term.  As  an  adjudication  of  facts  it  was 
res  inter  alios.  If  it  had  not  been  res  inter  alios,  it  would  not 
have  shown  that  the  plaintiff's  title  had  terminated  after  the 
beginning  of  the  defendant's  tenancy  at  will.  If  the  plaintiff's 
title  did  terminate,  the  defendant  received  no  notice  from  the 
owner  of  the  reversion,  and  did  not  attorn  to  him.  The  de- 
fendant held  under  the  plaintiff  undisturbed  until  the  end  of 
his  tenancy,  and  must  pay  him:  See  Coburn  v.  Palmer,  8  Cush. 
124. 
Exceptions  overruled.         

Landlord  and  Tenant.  —  Counterclaims  between  landlord  and  tenant: 
Note  to  Woodrtif  v.  Oamer,  89  Am.  Deo.  489.  When  a  landlord  leads  the 
tenant  to  believe  that  improvements  placed  upon  the  leased  premises  by  him 
will  be  deducted  from  the  rent,  such  improvements  may  be  set  up  by  way  of 
counterclaim  in  an  action  for  rent:  Oocio  v.  Day,  51  Ark.  47;  but  it  is  only 
by  virtue  of  the  agreement  of  a  landlord  to  pay  for  improvements  that  a 
tenant  can  recover  their  value:  Id.;  Stpi/i  v.  New  Durham  L.  Co.,  64  N.  H. 
53;  for  it  is  the  duty  of  the  tenant  to  make  such  improvements  as  will  pre- 
vent waste,  and  any  improvements  he  makes  of  a  permanent  character  inure 
to  tlie  benefit  of  the  landlord:  Smith  v.  Blindburg,  66  Mich.  319;  Curtit  t. 
Fowler,  66  Id.  696. 


Stratton  v.  Physio-Medioal  College. 

[149  Massachusetts,  505.] 
Wills  —  Construction  —  Gift  —  Public  Charity.  —  A  gift  by  will  to  a 
supposititious  and  non-existing  corporation,  by  name,  is  not  a  publio 
charity,  and  cannot  be  claimed  by  another  incorporated  institution  of 
nearly  similar  name  and  nature,  under  the  doctrine  of  cy-pres.  Even  if 
the  supposititious  donee  was  in  existence  at  the  date  of  the  will,  still  the 
charity  would  terminate  if  the  donee  ceased  to  exist  before  coming  into 
possession  of  the  gift,  and  it  would  go  to  the  heirs  at  law  and  next  of  kin 
of  the  testator,  as  undevised  property. 

A.  A.  Ranney  and  F.  Ranney,  for  the  plaintiffs. 

A.  Fiske  and  J.  Wilby,  for  the  Physio-Medical  Institute. 

H.  C.  Bliss,  first  assistant  attorney-general,  for  the  attorney- 
general. 

Holmes,  J.  This  is  a  bill  in  equity,  filed  June  19,  1882, 
brought  by  the  son  and  widow  of  John  Stratton,  who  allege 
themselves  to  be  his  heirs  at  law,  to  obtain  a  decree  that  one 
fourth  of  the  income  of  the  residue  under  such  will,  directed 
by  him  to  be  paid  to  the  trustees  of  the  Physio-Medical  Col- 
lege of  Cincinnati,  Ohio,  be  paid  to  the  plaintiffs,  on  the 
ground  that  there  is  no  such  institution.     The  words  of  the 
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will  are,  "one  quarter  part  of  the  net  incoiHe  is  to  be  paid 
semi-annually  to  the  trustees  of  the  Physio-Medical  College 
of  Cincinnati,  Ohio,  to  be  used  by  the  college  for  the  promo- 
tion of  the  medical  art,  as  believed  in  and  favored  by  me  dur- 
ing ray  lifetime,  and  in  support  of  that  institution,  as  the 
trustees  thereof  shall  from  time  to  time  determine,  the  same 
to  be  paid  to  the  treasurer  of  the  institution  duly  authorized." 

The  master  reports  that  the  testator  supposed  that  there 
was  a  corporation  of  the  name  used  by  him,  of  which  on© 
Curtis,  at  whose  instance  he  gave  the  legacy,  was  president  or 
director;  that  in  fact  there  was  no  such  corporation  in  exist- 
ence at  the  testator's  death,  but  that  Curtis  lectured  and 
taught,  alone  or  with  others,  under  that  name;  and  that  Cur- 
tis's  medical  school  was  the  one  meant.  This  sshool  ceased 
to  exist  at  Curtis's  death,  in  1881. 

The  income  is  claimed  by  a  corporation  called  the  Physio- 
Medical  Institute,  established  at  Cincinnati.  Assuming  that 
it  would  be  possible  for  that  corporation  to  take  a  gift  to  the 
Physio-Medical  College  {Hinckley  v.  Thatcher,  139  Mass.  477^ 
62  Am.  Rep.  719,  and  Tucker  v.  Seaman's  Aid  Society,  7  Met. 
188,  209),  it  could  not  do  so  in  the  absence  of  evidence  appro- 
priating to  it  a  name  which,  on  its  face,  denotes  a  diflferent 
body:  Minot  v.  Boston  Asylum  and  Farm  School,  7  Met.  416; 
American  Bible  Society  v.  Pratt,  9  Allen,  109.  But  the  evi- 
dence has  not  that  eflfect,  and  the  master  finds  that  the  name 
in  the  will  does  not  mean  the  Physio-Medical  Institute.  We 
do  not  think  that  the  claim  of  this  defendant  had  suflScient 
ground  to  warrant  the  allowance  of  its  costs  out  of  the  fund. 

The  plaintiffs  have  argued  that  the  income  should  not  be 
applied  cy-pres.  The  attorney-general,  who  has  been  made  a 
party  defendant,  makes  no  argument  that  it  should  be  so  ap- 
plied. The  attempt  of  the  Physio-Medical  Institute  to  raise 
the  question  by  an  amendment  to  its  answer  was  disallowed, 
and  it  did  not  seek  to  reopen  the  matter  at  the  hearing  before 
us.  In  the  absence  of  argument,  we  see  no  suflScient  reason 
for  directing  a  scheme  to  be  framed. 

In  the  first  place,  it  does  not  appear  that  the  will  creates  a 
public  charity.  It  does  not  purport  to  found  an  institution, 
as  in  Tainter  v.  Clark,  5  Allen,  66,  Attorney- General  v.  Lons- 
dale, 1  Sim.  105,  and  Russell  v.  Allen,  107  U.  S.  163,  but  to 
give  the  fund  to  one  already  in  existence,  and  having  a  deter- 
minate character.  It  would  seem  that  neither  Curtis's  medi- 
cal school  in  fact,  nor  the  supposed  corporation  in  the  mind  of 
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the  testator,  was  a  free  or  public  s'^hool,  as  in  Second  Religious 
Society  v.  ffarrivian,  125  Mass.  321,  and  Morville  v.  Fowle,  144 
Id.  109  (see  Mclntire  v.  Zanesville,  17  Ohio  St.  352),  but  that 
they  were  both  private  pecuniary  enterprises,  to  the  support  of 
which  the  trustees,  that  is  to  say,  the  parties  interested,  had 
power  to  apply  the  whole  income.  Such  an  enterprise  is  not 
a  public  charity,  even  if  indirectly  it  serves  charitable  ends: 
Attorney- General  v.  Hewer,  2  Vern.  387;  Attorney- General  v. 
Newcomhe,  14  Ves.  1,  7;  Attorney- General  v.  Haherdashera*  Co., 

I  Mylne  &  K.  420;  see  Drury  v.  Natick,  10  Allen,  169,  180; 
Came  v.  Long,  2  De  Gex,  F.  &  J.  75,  79;  Thomson  v.  Shake- 
spear,  1  Id.  399,  406,  408.  If  the  will  allows  the  fund  to  be 
applied  to  purposes  not  charitable,  the  gift  fails  as  a  charity: 
Eotch  V.  Emerson,  105  Mass.  431,  433;   Saltonstall  v.  Sanders, 

II  Allen,  446,  464;  Morice  v.  Bishop  of  Durham,  9  Ves.  399, 
406;  Ellis  v.  Selby,  1  Mylne  &  C.  286,  299. 

In  the  next  place,  we  think  that  it  appears  from  the  facts 
that  the  gift  is  primarily  to  the  trustees  of  the  college,  and 
that  the  college  is  in  another  state,  that  the  income  is  to  be 
u.°ed  by  the  college,  and  that  the  whole  of  it  may  be  used  for 
its  own  support,  in  the  discretion  of  the  trustees,  as  well  as 
from  the  circumstances  under  which  the  will  was  made,  that 
the  main  object  is  the  support  of  the  particular  institution 
which  the  testator  had  in  mind,  and  that  the  promotion  in 
Ohio  of  Thompsonianism,  the  form  of  medical  art  believed  in 
by  the  testator,  was  to  be  accomplished  as  incident  to  that 
object.  It  is  immaterial  to  this  conclusion  whether  the  name 
described  an  existing  beneficiary  or  not.  At  least,  it  described 
an  institution  which  was  supposed  by  the  testator  to  exist,  and 
ef  which  his  friend  was  supposed  to  be  an  officer.  The  testa- 
tor's belief  as  to  facts  has  the  same  effect  upon  the  construc- 
tion of  his  language,  whether  his  belief  was  right  or  mistaken. 

Then,  if  the  foregoing  construction  of  the  will  is  not  too 
strict,  even  if  the  gift  were  to  a  public  charity,  probably  the 
gift  would  fail  upon  the  failure  of  the  donee.  The  main  doubt, 
if  it  were  conceded  that  the  gift  was  charitable,  would  arise  on 
the  question  of  construction.  In  such  cases,  courts  have  gone 
very  far  in  discovering  and  sustaining  a  general  charitable  in- 
tent, distinct  from  the  means  indicated  for  carrying  it  out,  or 
the  immediate  object:  Incorporated  Society  v.  Price,  1  Jones  <fe 
L.  498;  7  I.  R.  Eq.  260;  and  other  cases  cited  in  Jackson  v. 
Phillips,  14  Allen,  539. 

Thus  in  case  of  a  simple  gift  to  an  institution,  if  the  insti- 
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tution  is  in  its  nature  and  by  its  name  appears  to  be  a  mere 
trustee  or  conduit  for  the  application  of  its  funds  to  charitable 
purposes,  the  gift  will  not  fail  upon  failure  of  the  donee:  Wins- 
low  V.  Cummings,  3  Cush.  358;  Bliss  v.  American  Bible  Society^ 
2  Allen,  334;  Old  South  Society  v.  Crocker,  119  Mass.  1,  24;  20 
Am.  Rep,  299;  see  In  re  Magxiire,  L.  R.  9  Eq.  632.  So,  a  for- 
tiori, if  the  objects  of  the  charitable  trust  are  declared  by  the 
will,  and  it  appears  that  the  discretion  of  the  particular  socie- 
ties named  is  not  of  the  essence  of  the  gift:  Reeve  v.  Attorney- 
General,  3  Hare,  191,  197;  Marsh  v.  Attorney- General,  2  Johns. 
&  H.  61.  But  if  the  construction  of  the  will  is  settled  in  the 
sense  in  which  we  have  construed  the  one  before  us,  then  if 
the  donee  fails,  the  gift  fails.  To  that  extent,  at  least,  w© 
may  follow  the  late  English  cases  with  safety,  and  without 
encountering  the  doubts  expressed  in  Jackson  v.  Phillips,  14 
Allen,  539,  594,  and  1  Jarman  on  Wills,  Bigelow's  ed.,  247, 
248:  Clark  v.  Taylor,  1  Drew.  642;  Russell  v.  Kellett,  3  Smale 
&  G.  264;  Marsh  v.  Means,  5  Week.  Rep.  815;  3  Jur.,  N.  S., 
790;  Langford  v.  Gowland,  3  GiflF.  617;  Fisk  v.  Attorney-Gen- 
eral, L.  R.  4  Eq.  521;  In  re  Maguire,  L.  R.  9  Eq.  632;  Minot 
V.  Baker,  147  Mass.  348-350;  9  Am.  St.  Rep.  713;  eee  Cherry 
V.  Mott,  1  Mylne  &  C.  123,  133;  Smith  v.  Oliver,  11  Beav.  481; 
Coldwell  V.  Rolme,  18  Jur.  396,  397;  Tudor  on  Charities,  2d 
ed.,  255  et  seq.  And  even  if  the  donee  is  in  existence  at  the 
date  of  the  will,  there  is  no  absolute  rule  of  law  that  prevents 
the  charity  terminating  when  the  donee  ceases  to  exist,  al- 
though, no  doubt,  in  such  cases,  courts  have  gone  still  further 
in  straining  the  meaning  of  wills,  in  order  to  uphold  the  sup- 
posed general  intent:  Clark  v.  Taylor,  1  Drew.  642;  Russell 
v.  Kellett,  3  Smale  &  G.  264;  see  Easterhrooks  v.  Tillinghast,  5 
Gray,  17;  Baker  v.  Clarke  Institution,  110  Mass.  88,  91.  The 
favor  shown  to  charities  should  not  be  carried  to  the  point  of 
overriding  the. plainly  expressed  limits  of  a  gift,  whether  the 
duration  is  limited  in  so  many  words  or  not. 

As  the  fund  in  question  is  a  part  of  the  residue,  it  goes  to 
the  heirs  at  law  and  next  of  kin  of  the  testator,  as  undevised 
property:  Sohier  v.  Inches,  12  Gray,  385;  Lombard  v.  Boyden, 
5  Allen,  249;  Syyiith  v.  Haynes,  111  Mass.  346;  Cummings  v. 
Bramhall,  120  Id.  552,  558;  Skrymsher  v.  Northcote^  1  Swanst. 
566,  570;  Humble  v.  Shore,  7  Hare,  247,  249. 

Decree  for  the  plaintiffs. 

Ct-pres  Doctrine  does  not  exist  in  New  York,  Kentucky,  Pennsylvania, 
North  Carolina,  South  Carolina,  Alabama,  Connecticut,  Georgia,  Indiana, 
Wisconain.  Virginia,  or  Iowa:  Holland  ▼.  Alcock,  108  N.  Y.  312;  2  Am.  St. 
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Rep.  420;  Beehnan  v.  Bomor,  23  N.  Y.  298;  80  Am.  Dec.  269;  B  urom  v. 
Al'ifrtson,  34  N.  Y.  590;  rViUiams  v.  WilUmns,  8  N.  Y.  525;  Curlln.j  v.  Cur- 
limj,  8  Dana,  38;  33  Am.  Dec.  475,  and  note;  Crouiie  v.  Louinvi.le  etc.  House, 
3  Bush,  371;  Methodist  Church  v.  Remington,  1  Watts,  218;  26  Am.  Dec.  61; 
McAvley  V.  Wilson,  1  Dev.  Eq.  276;  18  Am.  Dec.  587;  Bridges  v.  Pleasajits,  4 
Ired.  Eq.  26;  44  Am.  Dec.  94;  PiHngle  v.  Dorscy,  3  Rich.,  N.  S.,  509;  Shields 
r.  Jolly,  1  Rich.  Eq.  99;  42  Am.  Dec.  347;  Carter  v.  Balfour,  19  Ala.  814; 
WiUiarm  v.  Pearson,  38  Ala.  299;  Adye  v.  Smith,  44  Conn.  60;  26  Am.  Rep. 
424;  Adams  y.  Bass,  18  Ga.  130;  Grimes  v.  Harmon,  35  Ind.  198;  9  Am.  Rep. 
€90;  Heiss  v.  Murphy,  40  Wis.  292;  Oallego  v.  Attorney-General,  3  Leigh,  450; 
24  Am.  Dec.  650;  Lapage  v.  MrNamara,  6  Iowa,  124;  not«  to  Dashiell  v.  At- 
-Utmey-Oeneral,  9  Am.  D«o.  583. 
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OoMsnrnnoKAL  Law  —  Jurt  T&ial,  Biqht  to.  —  A  statnto  conferring 
jurisdiction  in  equity  upon  certain  courts  on  information  filed  by  the  dis- 
trict attorney,  or  upon  the  petition  of  ten  legal  roters  of  any  town  or 
oity,  setting  forth  that  any  building,  place,  or  tenement  therein  is  re- 
sorted to  for  prostitution,  lewdness,  or  illegal  gaming,  or  used  for  the 
illegal  keeping  or  sale  of  intoxicating  liquors,  to  restrain,  enjoin,  or  abate 
the  same  as  a  common  nuisance,  and  declaring  that  such  injunction  may 
issue  by  any  justice  of  either  of  the  courts  named,  is  constitutional,  and 
does  not  violate  the  right  of  trial  by  jury,  nor  deprive  an  offender  of  his 
property  without  due  process  of  law. 

EviDKjJCE.  —  In  AN  Action  under  a  statute  conferring  jurisdiction  upon  cer- 
tain courts  to  enjoin  or  abate  as  a  nuisance  any  building  or  place  resorted 
to  for  the  purposes  of  prostitution,  lewdness,  or  illegal  gaming,  or  used 
for  the  illegal  keeping  or  sale  of  intoxicating  liquors,  upon  the  petition 
af  ten  of  the  legal  voters  of  any  town  or  city,  it  may  be  shown  that  the 
name  "A.  M.  Allen  "  appearing  upon  such  petition  was  signed  by  Au- 
gustine M.  Allen,  a  legal  voter  of  a  certain  city. 

Imjunctions  —  Discretion  or  Court.  —  In  an  action  commenced  under  a 
statute  conferring  jurisdiction  upon  certain  courts  to  enjoin  or  abate  as 
a  nuisance  any  building  resorted  to  or  used  for  certain  illegal  purposes, 
opon  the  petition  of  ten  of  the  legal  voters  of  any  town  or  oity,  if  the 
respondents  admit  the  facts  stated  in  the  petition  to  be  true,  the  presid- 
ing judge  may,  in  his  discretion,  order  a  preliminary  injunction  to  issue. 

Petition  signed  by  ten  of  the  legal  voters  of  the  city  of 
Haverhill  to  have  restrained,  enjoined,  and  abated  as  a  com- 
mon nuisance  a  certain  tenement  used  for  the  illegal  keeping 
and  sale  of  intoxicating  liquors. 

W.  H.  Moody,  for  the  petitioners. 

E.  B.  Fuller,  for  the  respondents. 

Knowlton,  J.  The  Statutes  of  1887,  chapter  880.  section  1, 
is  as  follows:  "The  supreme  judicial  court  and  superior  court 


Sept.  1889.]  Carleton  v.  Rugq.  447 

shall  have  jurisdiction  in  equity  upon  information  filed  by  the 
district  attorney  for  the  district,  or  upon  the  petition  of  not 
less  than  ten  legal  voters  of  any  town  or  city,  setting  forth  the 
fact  that  any  building,  place,  or  tenement  therein  is  resorted 
to  for  prostitution,  lewdness,  or  illegal  gaming,  or  is  used  for 
the  illegal  keeping  or  sale  of  intoxicating  liquors,  to  restrain, 
enjoin,  or  abate  the  same  as  a  common  nuisance,  and  an  in- 
junction for  such  purpose  may  be  issued  by  any  justice  of 
either  of  said  courts." 

The  first  question  reported  for  our  decision  is,  whether  this 
statute  is  constitutional.  The  respondents  contend  that  it  is 
in  conflict  with  article  12  of  the  declaration  of  rights,  which 
provides  that  "no  subject  shall  be  arrested,  imprisoned,  de- 
spoiled, or  deprived  of  his  property,  immunities,  or  privileges, 
....  but  by  the  judgment  of  his  peers  or  the  law  of  the 
land."  The  right  of  the  legislature,  in  the  exercise  of  the 
police  power  of  the  commonwealth,  to  pass  laws  regulating 
the  sale  of  intoxicating  liquors,  or  absolutely  prohibiting  it 
except  for  medicinal,  mechanical,  or  chemical  purposes,  has 
been  repeatedly  asserted  in  able  and  elaborate  opinions  of  this 
court  and  of  the  supreme  court  of  the  United  States,  which 
cover  every  question  that  can  fairly  be  raised  under  the  con- 
stitution of  Massachusetts  or  under  that  of  the  United  States: 
Fisher  v.  McGirr,  1  Gray,  1;  61  Am.  Dec.  381;  License  Cases, 
5  How.  504;  Bartemeyer  v.  Iowa,  18  Wall.  129;  Boston  Beer 
Co.  V.  Massachusetts,  97  U.  S.  25;  Mugler  v.  Kansas,  123  Id. 
623;  Commonwealth  v.  Intoxicating  Liquors,  115  Mass.  153. 

We  do  not  understand  the  respondents  to  contend  that  the 
provisions  of  the  Public  Statutes,  chapter  100,  which  regulate 
the  sale  of  intoxicating  liquors,  or  those  of  the  Public  Statutes, 
chapter  101,  section  6,  which  declare  that  "all  buildings, 
places,  or  tenements  ....  used  for  the  illegal  keeping  or  sale 
of  intoxicating  liquor  shall  be  deemed  common  nuisances," 
are  unconstitutional.  But  the  argument  is,  that  by  a  process 
in  equity  for  the  abatement  of  an  alleged  common  nuisance  of 
the  kind  named  in  this  statute,  they  are  liable  to  be  deprived 
of  their  property,  immunities,  and  privileges  otherwise  than 
by  the  judgment  of  their  peers  or  the  law  of  the  land. 

The  fallacy  of  the  argument  lies  in  part  in  disregarding  the 
distinction  between  a  proceeding  to  abate  a  nuibuuce,  which 
looks  only  to  the  property  that  in  the  use  made  of  it  constitutea 
the  nuisance,  and  a  proceeding  to  punish  an  offender  lor  the 
crime  of  maintaining  a  nuisance.     These  two  proceedings  are 
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entirely  unlike.  The  latter  is  conducted  under  the  provision& 
of  the  criminal  law,  and  deals  only  with  the  person  who  has 
violated  the  law.  The  former  is  governed  by  the  rules  which 
relate  to  property,  and  its  only  connection  with  persons  la 
through  property  in  which  they  may  be  interested.  That 
which  is  declared  by  a  valid  statute  to  be  a  nuisance  is  deemed 
in  law  to  be  a  nuisance  in  fact,  and  should  be  dealt  with  as 
such.  The  people,  speaking  through  their  representatives, 
have  proclaimed  it  to  be  offensive  and  injurious  to  the  public, 
and  the  law  will  not  tolerate  it.  The  fact  that  keeping  a  nui- 
sance is  a  crime  does  not  deprive  a  court  of  equity  of  the  power 
to  abate  the  nuisance:  Attorney- General  v.  Hunter,  1  Dev.  Eq. 
12;  People  v.  St.  Louis,  5  Gilm.  351;  48  Am.  Dec.  339;  Ewell 
f.  Greenwood,  26  Iowa,  377;  Minke  v.  Hopeman,  87  111.  450;  29 
Am.  Rep.  63. 

Apart  from  the  method  provided  for  instituting  proceedings, 
the  statute  under  consideration  merely  says  that  courts  of 
equity  shall  have  jurisdiction  of  this  kind  of  public  nuisances 
as  they  have  of  others.  It  authorizes  the  making  of  any  rea- 
sonable order,  or  the  issue  of  any  proper  process,  adapted  to 
the  abatement  or  prevention  of  the  nuisance.  There  can  be 
no  doubt  of  the  constitutional  right  of  the  legislature  to  pre- 
scribe the  agency  to  represent  the  public  in  setting  the  law  in 
motion.  That  may  as  well  be  the  district  attorney  of  the  dis- 
trict, or  ten  legal  voters  of  the  town  where  the  nuisance  is 
alleged  to  exist,  as  the  attorney-general,  if  the  legislature  so 
determines:  Littleton  v.  Fritz,  65  Iowa,  488;  54  Am.  Rep.  19; 
Kansas  v.  Ziebold,  123  U.  S.  623. 

It  is  urged  that  this  statute  makes  no  provision  for  a  trial 
by  jury.  This  objection  applies  as  well  to  nearly  all  our  legis- 
Ifi,tion  giving  jurisdiction  in  equity.  The  Public  Statutes, 
chapter  151,  section  27,  provides  for  a  trial  by  jury  in  every 
case  in  equity  in  which  that  mode  of  trial  is  deemed  by  the 
court  to  be  desirable.  In  cases  in  equity  in  which  defendants 
have  a  constitutional  right  to  sucli  a  trial,  the  courts  secure  it 
to  them:  Powers  v.  Raymond,  137  Mass.  488. 

In  the  very  recent  case  of  Kansas  v.  Ziebold,  supra,  the  su- 
preme court  of  the  United  States  fully  considered  all  the  con- 
stitutional questions  which  arise  in  the  case  at  bar.  In  the 
law  of  Kansas  in  relation  to  nuisances  of  the  kind  we  are  con- 
sidering is  this  language:  "The  attorney-general,  county  at- 
torney, or  any  citizen  of  the  county  where  such  nuisance  exists 
or  is  kept  or  is  maintained,  may  maintain  an  action  in  the 
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name  of  the  state  to  abate  and  perpetually  enjoin  the  same. 
The  injunction  shall  be  granted  at  the  commencement  of  the 
action,  and  no  bond  shall  be  required ":  Comp.  Laws  Kan. 
1885,  c.  85,  sec.  13.  Then  follow  provisions  for  punishing  dis- 
obedience of  an  injunction  as  for  a  contempt.  The  defendants 
were  the  owners  of  a  brewery  which  was  built  before  the  pas- 
sage of  the  statute,  and  was  worth  about  ten  thousand  dollars 
if  it  could  be  used  for  brewing  beer,  but  was  of  little  value  for 
any  other  use.  Under  the  law,  a  building  so  used  was  a  nui- 
sance. A  suit  in  equity  was  brought  under  the  statute,  al- 
leging that  the  defendant's  building  was  used  for  manufactur- 
ing intoxicating  liquor,  and  praying  that  it  might  be  abated  as 
a  nuisance.  The  defendants  contended  that  the  statute,  if 
enforced,  would  abridge  their  privileges  and  immunities,  and 
deprive  them  of  their  property  without  due  process  of  law,  and 
was  in  violation  of  the  fourteenth  amendment  of  the  constitu- 
tion of  the  United  States.  But  in  a  very  elaborate  opinion, 
the  court  held  otherwise,  and  sustained  the  constitutionality 
of  the  law  in  every  particular.  The  statute  made  no  provis- 
ion for  a  trial  by  jury,  and  it  seems  that  under  the  constitu- 
tion of  Kansas  parties  are  entitled  to  a  trial  in  that  mode  in 
all  cases  in  which  that  had  been  the  method  of  trial  prior  to 
the  adoption  of  the  constitution.  The  court  held  that  a  proceed- 
ing in  equity  to  abate  a  nuisance  without  such  a  trial  was 
"due  process  of  law,"  because  it  had  not  been  the  custom  to 
try  such  cases  to  a  jury.  Similar  decisions  have  been  made 
in  Iowa  and  in  Kansas:  Littleton  v.  Fritz,  65  Iowa,  488;  54 
Am.  Rep.  19;  State  v.  Crawford,  28  Kan.  726;  42  Am.  Rep. 
182. 

In  our  state,  the  right  to  proceed  in  equity  to  abate  public 
nuisances,  and  to  destroy  private  property  in  the  exercise  of 
the  police  power,  when  necessary  for  the  protection  of  the  pub- 
lic, has  been  recognized  in  many  cases:  District  Attorney  v. 
Lynn  etc.  R.  R.  Co.,  16  Gray,  242;  Belcher  v.  Farrar,  8  Allen, 
325;  Winthrop  Y.  Farrar,  11  Id.  398;  Attorney- G eneral  w.  Tudor 
Ice  Co.,  104  Mass.  239;  6  Am.  Rep.  227;  Watertown  v.  Mayo, 
109  Mass.  815;  12  Am.  Rep.  694;  Bancroft  v.  Cambridge,  126 
Mass.  438.  We  are  of  opinion  that  the  statute  is  constitu- 
tional. 

It  was  competent  for  the  petitioners  to  show  that  the  person 
who  signed  the  petition  by  the  name  "A.  M.  Allen"  was  Au- 
gustine M.  Allen,  who  was  a  legal  voter  in  the  city  of  Haver- 
hill: Commonwealth  v.  Hamilton,  15  Gray,  480. 
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The  third  question  relates  to  the  power  of  the  justice,  in  the 
exercise  of  his  discretion,  to  order  a  preliminary  injunction. 
The  principles  by  which  the  court  should  be  governed,  in 
dealing  with  an  application  for  a  preliminary  injunction  un- 
der this  statute,  are  the  same  as  apply  to  proceedings  to  enjoin 
other  kinds  of  public  nuisances.  The  ten  legal  voters  who 
unite  in  a  petition  represent  the  public,  as  does  the  attorney- 
general  in  other  similar  cases.  The  fact  that  no  one  of  them 
in  the  present  case  would  suffer  any  damage  by  the  continu- 
ance of  the  nuisance  beyond  that  common  to  all  law-abiding 
citizens  was  immaterial. 

In  all  suits  in  equity,  before  a  case  can  be  regularly  heard 
upon  its  merits,  the  defendant  must  have  the  reasonable  time 
prescribed  by  the  rule  in  which  to  answer;  issues,  whether  of 
law  or  of  fact,  must  be  made  up,  and  an  opportunity  given  to 
prepare  for  the  hearing.  An  application  for  a  preliminary  in- 
junction rests  upon  the  alleged  existence  of  an  emergency,  or 
of  a  special  reason  for  an  order  before  the  case  can  be  regu- 
larly heard.  It  is  only  to  prevent  serious  injury,  for  which 
there  is  no  other  complete  and  adequate  remedy,  that  a  court 
is  justified  in  interfering  with  the  conduct  of  persons  or  the 
use  of  property  before  trial.  Properly  to  determine  what  shall 
be  done  in  cases  of  this  kind  involves  an  exercise  of  sound 
discretion  by  the  presiding  judge,  who  should  look  to  the  in- 
terests of  the  petitioners,  and  of  the  public,  whom  they  repre- 
sent, and  should  at  the  same  time  remember  that  without  good 
reason  a  respondent  is  not  to  be  dealt  with  ex  parte^  nor  forced 
to  trial  before  the  case  is  ripe  for  hearing.  It  should  be  borne 
in  mind  that  this  is  not  a  statute  which  professes  to  look  to 
the  conduct  of  persons  to  prevent  the  commission  of  crime. 
If  it  were,  it  would  have  no  legitimate  place  in  our  jurispru- 
dence. There  is  no  doubt  that  in  hearings  upon  applications 
for  preliminary  injunctions  and  orders  pendente  lite  in  suits  in 
equity,  and  in  proceedings  for  the  punishment  of  contempt  of 
court,  the  parties  have  no  constitutional  right  to  a  trial  by 
jury.  It  would  be  an  anomalous  proceeding  for  a  court  to  en- 
join a  defendant  from  connnitting  the  crime  of  larceny,  or  of 
selling  intoxicating  liquors,  with  a  view  to  punish  as  disobe- 
dience of  the  injunction  and  contempt  of  court  the  same  act 
which  was  before  punishable  as  a  crime.  If  that  could  be 
done,  an  accused  person  through  a  mere  change  of  form  in  the 
proceedings  might  be  punished  for  a  crime  without  a  trial  by 
jury,  and  in  violation  of  both  the  federal  and  state  constitu- 
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tions.  There  would  be  strong  ground  for  contending  that  a 
statute  which  should  attempt  to  authorize  such  a  method  of 
preventing  or  punishing  ordinary  crimes  would  be  unconstitu- 
tional. Indeed,  even  where  a  plaintiff  seeks  the  aid  of  a  court 
of  equity  to  protect  him  from  irreparable  injury  through  the 
threatened  publication  of  a  libel,  or  the  commission  of  some 
other  like  crime,  the  courts  decline  to  interfere:  Brandreth  v. 
Lance,  8  Paige,  24;  34  Am.  Dec.  368;  Fleming  v.  Newton,  1 
H.  L.  Cas.  363,  376;  Boston  Diatite  Co.  v.  Florence  Mfg.  Co.., 
114  Mass.  69;  19  Am.  Rep.  310. 

In  proceeding  under  this  statute,  —  not  for  the  purpose  of 
forbidding  by  order  a  personal  act  which  the  law  forbids  under 
the  penalty  of  fine  and  imprisonment,  but  for  the  purpose  of 
protecting  the  community  from  a  harmful  use  of  property, — 
courts,  in  determining  whether  to  issue  a  preliminary  injunc- 
tion, should  look  to  the  nature  of  the  building  or  tenement, 
and  the  use  to  which  it  is  being  put,  and  is  likely  to  be  put,  to 
see  whether  the  continuance  of  it  will  be  seriously  detrimental 
to  the  community  before  the  rights  of  the  parties  can  be  finally 
determined.  We  can  imagine  a  case  in  which  a  tenement 
might  be  alleged  to  be  a  nuisance  by  reason  of  its  use  for  the 
unlawful  sale  of  intoxicating  liquors  for  medicinal  purposes. 
Under  the  rules  of  practice  in  equity,  it  can  hardly  be  con- 
tended that  the  court  would  be  called  upon  to  issue  an  injunc- 
tion in  such  a  case  until  the  existence  of  the  nuisance  had 
been  established  at  the  final  hearing.  On  the  other  hand,  we 
can  imagine  a  case  in  which  a  tenement  used  for  the  illegal 
sale  of  intoxicating  liquors  might  be  so  situated  and  so  kept 
that  every  day's  continuance  of  it  would  inflict  serious  injury 
upon  the  people  in  its  vicinity.  In  such  a  suit  a  court  might 
well  take  measures  to  abate  the  nuisance  upon  a  preliminary 
hearing. 

In  the  case  at  bar,  the  respondents,  for  the  purposes  of  the 
hearing,  admitted  that  the  allegations  of  the  petition  were  true. 
By  this  admission,  the  principal  reason  for  not  granting  an  in- 
junction before  the  final  hearing  was  eliminated  from  the  case. 
Usually  there  is  a  question  of  fact  in  dispute,  of  a  kind  which, 
at  the  request  of  either  party,  is  commonly  submitted  to  a 
jury.  Indeed,  it  can  be  argued  with  much  force,  but  wliether 
effectually  it  is  unnecessary  now  to  decide,  that  upon  this 
question  as  to  the  use  made  of  the  property  the  parties  at  the 
liearing  upon  the  merits  have  a  constitutional  right  to  a  trial 
by  jury:  See  Merchants^  National  Bank  v.  Moulion,  143  Mass. 
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543.     The  respondents  having  conceded  facts  which,  if  proved 
at  the  final  hearing,  will  require  a  decree  in  favor  of  the  peti- 
tioners, it  was  within  the  power  of  the  presiding  judge,  in  the 
exercise  of  his  discretion,  to  order  a  preliminary  injunction. 
Injunction  to  issue. 


Field,  J.,  wrote  a  dissenting  opinion  in  this  case,  in  which  he  maintained 
that  the  statute  in  question  was  unconstitutional.  Justices  Devens  and 
Allen  concurred.  In  discussing  the  question,  he  said,  in  effect,  that  it  is 
quite  evident  that  the  statute  in  question  was  not  passed  for  the  protection 
of  private  rights;  for,  in  proceeding  under  it,  it  is  immaterial  whether  the 
use  makes  the  building  or  place  dangerous  or  offensive  to  the  people  or 
neighborhood,  as  the  keeping  or  sale  of  liquor  may  be  so  secret  that  they 
know  nothing  about  it,  or,  in  fact,  they  may  desire  it.  Still,  these  facts 
could  not  be  interposed  as  a  defense,  because  the  statute  was  passed  for  the 
purpose  of  enforcing  the  policy  of  the  state  against  the  keeping  or  sale  of 
intoxicating  liquors.  While  this  may  be  detrimental  to  the  people  at  large, 
still  the  place  where  the  liquors  are  kept  or  sold  is  not  necessarily  rendered 
dangerous  to  the  health  or  safety  of  the  people  dwelling  near,  while  the 
statute  applies  to  any  keeping  of  such  liquors  in  any  building  or  place  with 
the  intent  to  illegally  sell  them  in  any  part  of  the  state.  The  statute  does 
not  provide  for  the  destruction  or  forfeiture  of  the  place  named,  or  of  any 
other  property,  or  for  shutting  it  up  or  excluding  any  one  from  its  posses- 
sion; and  it  is  useless  to  contend  that  any  process  issued  under  the  statute 
could  be  used  for  any  such  purpose.  The  places  named  in  the  statute,  and 
used  for  the  purposes  therein  described,  have  for  a  long  time  been  declared 
common  nuisances  by  statute,  still  it  has  never  been  contended  that  they 
could  be  destroyed,  or  their  physical  condition  changed,  except  aa  expressly 
provided  by  statute.  As  the  former  statutes  prohibited  snch  use  as  a  crime, 
the  only  effect  of  the  injunction  which  issued  in  this  case,  and  perhaps  the 
only  one  that  could  have  issued,  is  to  subject  the  respondents  to  process 
used  to  punish  persons  for  violating  injunctions,  in  addition  to  or  substitu- 
tion for  criminal  process.  The  injunction  adds  nothing  to  the  prohibition  of 
the  statutes,  the  intent  being  to  call  into  use  the  peculiar  process  employed 
in  equity  to  punish  persons  guilty  of  willful  violations  of  injunctions.  The 
efficacy  of  such  a  statute  depends  wholly  upon  the  proceedings  that  may  be 
taken  for  punishing  violations  of  injunctions,  as  there  can  be  no  decree  for 
damages,  or  for  a  penalty,  or  affecting  directly  the  title  or  condition  of  the 
property.  It  cannot  be  contendeil  that  it  was  the  intent  of  the  statute  to 
secure  respondent  a  jury  trial  for  violation  of  an  injunction;  for  equity 
always  hears  and  determines  such  a  charge  without  tlie  aid  of  a  jury.  If, 
then,  it  was  the  intent  to  give  the  justice  power  to  issue  an  interlocutory  in- 
junction, and  to  punish  the  offender,  still  equity  would  try  an  application 
for  such  an  injunction  without  the  aid  of  a  jury.  The  principal  reason  the 
statute  was  passed,  then,  must  have  been  to  avoid  a  trial  by  jury;  and  un- 
less the  information  is  regarded  as  a  criminal  prosecution,  it  is  ditficult  to 
see  how  the  right  of  trial  by  jury  can  be  obtained  at  any  stage  of  the  pro- 
ceedings, unless  the  suit  is  considered  aa  involving  a  contruversy  about  prop- 
erty; and  this  cannot  be,  because  no  decree  directly  affecting  property  cau 
be  entered;  and  the  fact  that  a  jury  trial  may  be  granted  upon  the  issue 
whether  the  building  or  place  was  used,  at  the   time   the  information  was 
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filed,  for  the  illegal  keeping  or  sale  of  intoxicating  liquors  does  not  remove 
the  difficulty,  as  the  decree  which  follows  does  not  directly  affect  the  person 
nor  the  condition  of  the  property,  such  finding  is  preliminary  to  the  issu- 
ance of  a  perpetual  injunction,  and  punishment  imposed  when  the  injunc- 
tion is  violated.  There  can  be  no  doubt  that  if  proceedings  under  the 
statute  in  question  are  intended  to  prevent  the  repeated  commission  of  a 
criminal  act  by  the  punishment,  or  threatened  punishment,  of  persona 
charged  with  having  committed  it,  the  procedure  provided  by  the  statute  is 
unconstitutional. 

After  a  discussion  of  the  cases  involving  an  interpretation  of  the  phrase 
*'  due  process  of  law,"  the  judge  says  that,  so  far  as  he  has  been  able  to  ascer- 
tain, courts  of  equity  have  refused  to  entertain  suits  brought  for  the  purpose 
of  enjoining  a  person  from  keeping  for  sale  or  selling  intoxicating  liquors  in 
violation  of  statutes.  The  purpose  of  the  statute  in  dispute  is,  beyond  doubt, 
to  prevent  the  illegal  sale  of  intoxicating  liquors,  by  punishing  by  fine  or  im- 
prisonment, or  both,  without  limit,  in  the  discretion  of  the  court,  an  offender 
who  undertakes  to  carry  on  such  business  after  he  has  been  enjoined.  There 
would  be  no  substantial  difference  between  a  statute  which  gives  jurisdiction 
in  equity  to  hear  without  a  jury  an  information  like  this,  and  authorizes  the 
court,  if  defendant  is  found  guilty,  to  punish  him,  in  its  discretion,  by  fine 
or  imprisonment,  or  both,  without  limit,  and  the  statute  under  dispute.  Still, 
such  a  statute  would  be  clearly  unconstitutional.  A  legislature  cannot  do 
indirectly  what  it  cannot  do  directly.  It  cannot  change  the  nature  of  things 
by  giving  them  a  new  name.  It  cannot  authorize  a  court,  in  a  public  prose- 
cution, to  restrain  a  party  from  illegally  keeping  or  selling  intoxicating 
liquors  in  any  specified  place  in  the  state,  nor  can  it  authorize  a  court,  at  the 
suit  of  the  state,  to  restrain  any  one  from  doing  any  illegal  or  criminal  act 
anywhere  within  the  state,  and  to  try,  without  a  jury,  the  party  so  enjoined, 
for  violating  the  injunction,  and  if  he  is  found  guilty,  fine  or  imprison  him 
without  limit.  The  legislature  cannot  deal  with  all  crimes  by  way  of  injunc- 
tion, nor  can  it  so  deal  with  those  which  have  relation  to  some  particular 
building,  place,  or  tenement. 

In  conclusion,  the  judge  remarks:  "  In  the  prosecution  of  crimes  by  way 
of  injunction  in  equity,  the  existing  statute  of  limitations  would  not  be  a  de- 
fense, and  the  whole  course  of  criminal  procedure  would  be  changed.  It  was 
not  the  intention  of  the  constitution  that  persons  should  be  punished  for  vio- 
lating general  laws  by  proceedings  in  equity,  or  by  a  court  acting  without  a 
jury,  and  subject  to  no  limitations  upon  its  power  to  fine  and  imprison  except 
its  own  discretion.  The  safeguards  of  the  common  law  were  carefully  secured 
by  the  declaration  of  rights,  both  in  public  prosecutions  and  in  private  suits, 
except  in  cases  in  which  it  has  heretofore  been  otherways  used  and  practiced. 
This  is  not  such  a  case,  and  the  only  thing  novel  about  it  is  the  procedure. 
Statutes  against  illegally  selling  or  keeping  for  sale  intoxicating  liquors,  from 
the  earliest  times,  have  been  enforced  by  criminal  complaints  or  indictments, 
or  by  penal  actions.  Such  statutes  were  never  enforced  in  equity  anywhere 
when  the  constitution  was  adopted.  I  think  that  the  statute  under  which 
the  present  proceedings  were  brought  is  inconsistent  with  article  12  of  the 
declaration  of  rights. " 

Nuisances.  — A  statute  authorizing  any  citizen  of  a  county,  where  a  place 
for  the  unlawful  selling  of  liquor  is  kept,  to  abate  the  nuisance,  is  constitu- 
tional: Littleton  v.  Frilz,  C^  Iowa,  488;  54  Am.  Rep.  19;  compare  Watertoivn 
v.  Mayo,  109  Mass.  315;  12  Am.  Rep.  094;  titate  v.  Common  Pleas,  36  N.  J.  L. 
72;  13  Am.  Hup.  42'2;  but  where  a  statute  pronounces  saloons,  where  liquors 
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are  sold,  to  be  nuisances,  and  provides  that  they  may  be  abated,  the  keep- 
ing one  open  may  not  be  perpetually  enjoined  by  a  court  of  equity:  Stale 
V.  Craio/ord,  28  Kan.  726;  42  Am.  Rep.  182;  though  a  court  of  equity  may 
often  enjoin  the  maintenance  of  a  nuisance,  notwithstanding  an  acquittal  in 
a  prior  criminal  prosecution  therefor:  Minke  v.  Ho/eman,  87  111.  450;  29  Am. 
Rep.  63. 

Injunction.  —  Where  the  law  affords  an  ample  remedy,  equity  will  not  in- 
terfere by  injunction  or  otherwise:  Chicago  etc.  R.  R.  Co.  v.  Maddox,  92  Mo. 
409;  and  by  ample  remedy  is  meant  a  complete  remedy  to  which  complainant 
may  resort,  and  which  he  can  control:    Wheeler  ^f.  Bedford,  54  Conn.  244. 

Injunction  —  Liquor  Nuisances.  —  Injunctions  against  the  sale  of  intoxi- 
cating liquors  as  a  nuisance  can  be  granted  at  the  instance  of  a  citizen  of  the 
county  where  the  nuisance  exists:  Judge  v.  Kohl,  74  Iowa,  486;  compare  Lit- 
tleton  V.  Fritz,  66  Id.  488;  54  Am.  Rep.  19;  and  a  Methodist  minister  who 
resides  in  a  county  merely  for  the  purpose  of  preaching  for  one  year,  and 
subject  to  be  removed  to  another  county  at  any  time  by  his  bishop,  is  a  citi- 
zen, within  the  provisions  of  the  statute  authorizing  a  "citizen  of  the  county  *' 
to  abate  a  liquor  nuisance:  Fuller  v.  McDonnell,  75  Iowa,  220;  but  where  one 
citizen  of  a  county  brings  an  action  to  abate  a  liquor  nuisance,  another  citi- 
zen of  the  same  county  cannot  intervene  and  be  made  party  plaintiff,  under 
the  Iowa  Code:  Conley  v.  Zerber,  74  Id.  699. 

Discretion  of  Court  in  Matters  of  Injunction.  —  The  granting,  con- 
tinuing, or  dissolving  of  a  temporary  injunction  is  discretionary  with  the 
court,  and  the  court's  action  will  not  be  reviewed  with  reference  thereto,  un- 
less it  clearly  appears  that  error  has  been  committed:  Strasser  v.  Moonelis, 
108  N.  Y.  611;  Mead  r.  Anderson,  40  Kan.  203.  In  equity  the  chancellor  has 
the  discretion  of  granting  or  refusing  an  injunction,  and  his  discretion  will 
not  ordinarily  be  reviewed:  Mason  v.  Kirkpatrick,  77  Ga.  492;  and  where  the 
evidence  controlling  the  issues  involved  in  an  application  for  an  injunction  is 
conflicting,  the  discretion  of  the  chancellor  will  not  be  reviewed:  Lamar  v. 
Lanier  House  Co.,  76  Id.  640;  but  in  an  action  to  restrain  a  liquor  nuisance, 
where  the  nuisance  is  established,  the  court  must  order  its  abatement:  Mc' 
Clare  v.  Braniff,  75  Iowa,  38.  Upon  hearing  an  application  for  injunction, 
the  court  has  the  discretion  of  receiving  or  of  rejecting  secondary  evidence, 
and  he  also  has  the  discretion  of  requiring  or  not  requiring  all  the  means  of 
discovering  the  primary  evidence  to  be  exhausted:  Davis  v.  Covington  etc. 
R.'R.  Co.,  77  Ga.  322. 

Nuisances,  Who  may  Abate.  —  An  information  in  equity  in  the  name 
of  the  attorney -general  at  the  relation  of  the  parties  interested  is  the  usual 
mode  of  abating  or  removing  public  nuisances  of  a  permanent  character: 
Attorney-General  v.  Tarr,  148  Mass.  309;  so  where  a  railroad  unlawfully  ob- 
structs the  free  passage  or  customary  use  of  a  public  park,  the  nuisance  may 
be  abated  by  the  people  in  a  court  of  equity;  but  if  it  is  not  a  nuisance,  the 
remedy  would  be  by  the  holder  of  the  legal  title  of  the  land,  not  by  the  pub- 
lic: People  V.  Park  etc.  R.  R.  Co.,  76  Cal.  156. 
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8alb   by  Samflb  —  Warranty.  —  A  sale  of  a  specified  number  of  "  bales 

Ceara  scrap-rubber,  as  per  samples  of  second  quality,"  imports  war- 
ranty that  the  goods  furnished  will  be  similar  to  the  samples,  and  that 
they  will  be  of  the  quality  promised,  and  there  is  a  breach  of  warranty 
when  the  goods  furnished  are  not  of  second  quality,  no  matter  whether 
they  are  equally  as  good  as  the  samples  or  uot. 
Salk — Description  —  Warranty.  — Where  goods  on  a  sale  are  described 
as  of  certain  quality,  well  known  in  the  market  as  indicating  goods  of 
a  distinct  though  not  absolutely  uniform  grade  or  standard,  the  descrip- 
tion imports  a  warranty  that  the  goods  are  of  that  grade  or  standard, 
and  the  descriptive  words  are  not  to  be  treated  as  merely  words  of 
general  commendation,  but  as  words  having  a  specific  commercial  sig- 
nification. 

/.  H.  Dougherty  and  O.  A.  King,  for  the  defendants. 
/.  B.  Warner  and  U.  E.  Warner,  for  the  plaintiflFs. 

C.  Allen,  J.  The  determination  of  this  case  depends  upon 
the  construction  to  be  given  to  the  bought  and  sold  notes, 
which  were  similar  in  their  terms.  It  does  not  admit  of  doubt 
that  these  notes  were  intended  to  express  the  terms  of  the  sale. 
They  were  carefully  prepared,  and  were  read  to  the  parties 
line  by  line  as  they  were  written.  Of  course  all  the  existing 
circumstances  may  be  looked  at,  but  the  contract  of  the  par- 
ties is  to  be  found  in  what  was  thus  written,  when  read  in  the 
light  of  those  circumstances. 

The  goods  respecting  which  the  controversy  has  arisen  were 
a  certain  lot  of  rubber  which  the  defendants  had  on  hand,  and 
which  could  be  identified.  The  transaction  was  a  present  sale, 
and  not  an  agreement  to  deliver  rubber  in  the  future.  The  de- 
fendants now  contend  that  the  contract  was  executory,  and 
that  if  there  was  any^  warranty  there  was  none  which  survived 
the  acceptance  of  the  goods  by  the  plaintiffs;  but  the  argu- 
ment that  it  was  not  an  executed  present  sale  finds  no  support 
in  the  bill  of  exceptions,  and  no  such  point  was  taken  at  the 
trial,  and  there  is  no  occasion  to  consider  the  further  question 
whether,  in  case  of  an  executory  agreement  to  sell,  a  warranty 
will  survive  the  acceptance  of  the  goods. 

The  bought  note  which  the  plaintiffs  put  in  evidence  was  of 
"14S  bales  Ceara  scrap-rubber,  as  per  (^aiii[)]os,  viz.,  46  bales 
of  first  quality,  marked  A,  ....  and  IUj!  Inles  of  second 
quality."     The  controversy  relates  only  to  the   102  bales.    It 
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appeared  that  there  was  no  exact  standard  bj'  which  the  grade 
of  rubber  could  be  fixed,  but  that  it  was  a  matter  of  judgment. 
The  court  also  found  that  Ceara  rubber  of  second  quality  is 
well  known  in  the  market,  as  distinct  from  a  third  or  inferior 
grade;  and  there  was  evidence  which  well  warranted  this  find- 
ing. The  parties  in  their  contract  recognized  the  existence  of 
different  grades  or  qualities,  though  all  of  the  rubber  properly 
classified  as  of  first  quality  or  of  second  quality  might  not  be 
of  an  exactly  uniform  standard  or  grade. 

The  plaintiffs  at  the  trial  claimed  damages  merely  on  the 
ground  that  the  102  bales  were  not  of  second  quality,  and  made 
no  claim  of  inferiority  to  the  samples  shown,  as  a  distinct 
ground,  but  waived  all  claim  founded  on  the  exhibition  of 
samples;  and  the  court  found  damages  for  the  plaintiffs  solely 
on  the  ground  that  the  defendants  failed  to  deliver  rubber  of 
the  second  quality,  ruling  that  the  broker's  note  contained  an 
absolute  warranty  of  second-quality  rubber.  If  this  ruling 
was  right,  it  disposes  of  the  defendants'  second  and  third  re- 
quests for  instructions. 

The  general  rule  is  familiar,  and  admitted,  that  a  sale  of 
goods  by  a  particular  description  imports  a  warranty  that  the 
goods  are  of  that  description:  Henshaw  v.  Robins,  9  Met.  83; 
43  Am.  Dec.  367;  Harrington  v.  Smith,  138  Mass.  92;  White  v. 
Miller,  71  N.  Y.  118;  27  Am.  Rep.  13;  Osgood  v.  Lewis,  2  Har. 
<fe  G.  495;  Randall  v.  Newson,  2  Q.  B.  Div.  102;  Jones  v.  Just, 
L.  R.  3  Q.  B.  197;  Josling  v.  Kingsford,  13  Com.  B.,  N.  S.,  447; 
Bowes  V.  Shand,  2  App.  Gas.  455.  And  where  goods  are  de- 
scribed on  a  sale  as  of  a  certain  quality,  which  is  well  known 
in  the  market  as  indicating  goods  of  a  distinct  though  not  ab- 
solutely uniform  grade  or  standard,  the  description  imports  a 
warranty  that  the  goods  are  of  that  grade  or  standard.  In  such 
cases,  the  words  denoting  the  grade  or  quality  of  the  goods  are 
not  to  be  treated  as  merely  words  of  general  commendation, 
but  they  are  held  to  be  words  having  a  specific  commercial 
signification.  Thus  in  Hastings  v.  Lovering,  2  Pick.  214,  18 
Am.  Dec.  420,  the  words  in  a  sale  note,  "Sold  Mr.  E.  T.  Hast- 
ings two  thousand  gallons  prime  quality  winter  oil,"  were  held 
to  amount  to  a  warranty  that  the  article  sold  agreed  with  the 
description;  and  in  Henshaw  v.  Robins,  9  Met.  83,  87,  43  Am. 
Dec.  369,  it  was  said  that  the  doctrine  laid  down  in  that  case 
has  ever  since  been  considered  as  the  settled  law  in  this  com- 
monwealth. So  in  Chisholm  v.  Proudfoot,  15  U.  C.  Q.  B.  203, 
it  was  held  that  where  a  manufacturer  of  flour  marked  it  as  of 
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a  particular  quality,  viz.,  "  Trafalgar  Mills  Extra  Superfine," 
it  aniounted  to  a  warranty  of  its  being  of  Buch  a  quality.  A 
similar  doctrine  may  be  found  in  Hoglns  \.  Plympton,  11  Pick. 
97;  Winsor  v.  Lombard,  18  Id.  57,  60;  Forcheimer  v.  Stewart,  65 
Iowa,  593;  54  Am.  Rep.  30;  and  Mader  v.  Jones,  1  Nova  Scotia, 
82.  In  Gardner  v.  Lane,  9  Allen,  492,  85  Am.  Dec.  779,  and  12 
Allen,  39,  it  appeared  that  the  statutes  provided  for  the  prepa- 
ration, division  into  different  qualities,  packing,  inspecting, 
and  branding  of  mackerel,  and  it  was  held  that,  if  a  certain 
number  of  barrels  of  No.  1  mackerel  were  sold,  and  by  mis- 
take barrels  of  No.  3  mackerel  were  delivered,  no  title  passed 
to  the  purchaser,  and  that  the  barrels  of  No.  3  mackerel  thus 
delivered  by  mistake  might  be  attached  as  property  of  the  ven- 
dor, and  that  each  different  quality,  after  being  thus  prepared 
for  market,  was  to  be  regarded  as-  a  different  kind  of  merchan- 
dise, so  that  no  title  passed  to  the  vendee,  there  being  no  as- 
sent on  the  part  of  the  vendee  to  take  the  No.  3  mackerel  in 
place  of  those  which  he  agreed  to  buy. 

Now,  if  the  words  "  as  per  samples "  had  not  been  in  the 
bought  note,  it  would  be  quite  plain  that  the  present  case 
would  fall  within  the  ordinary  rules  above  given.  But  the 
insertion  of  those  words  raises  the  inquiry  whether  they  limit 
the  implied  warranty  of  the  vendor,  so  that,  if  the  rubber  sold 
was  equal  in  quality  to  the  sample,  he  would  be  exonerated 
from  liability,  though  it  was  not  entitled  to  be  classed  as  of 
the  second  quality.  If  no  other  meaning  could  be  given  to 
the  words  "as  per  samples,"  except  that  they  alone  were  to  be 
considered  as  showing  the  quality  of  rubber  to  be  delivered, 
the  argument  in  favor  of  the  defendants'  view  would  be  irre- 
sistible. So  if  there  was  a  plain  and  necessary  inconsistency 
between  the  two  descriptions  of  the  rubber,  it  might  perhaps 
be  successfully  contended  that  the  vendor's  obligation  was 
only  to  deliver  rubber  which  would  conform  to  the  inferior 
quality  described;  that  is  to  say,  that  in  case  of  such  incon- 
sistency, the  words  "  as  per  samples  "  should  prevail,  and  the 
words  "of  second  quality"  be  rejected.  If  it  were  to  be  held 
that  the  vendor's  obligation  was  fulfilled  by  delivering  rubber 
of  a  quality  equal  to  the  samples,  though  it  was  not  of  the 
second  quality,  then  the  words  "of  second  quality"  would 
mean  nothing,  or  they  would  be  overborne  by  the  words  "  as 
per  samples."  But  if  it  is  found  that  the  bought  note  admits 
of  a  reasonable  construction,  by  which  a  proper  significance 
can  be  given  both  to  the  words  "  as  per  samples  "  and  also  to 
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the  words  "of  second  quality,"  there  will  be  no  occasion  to 
disregard  either. 

Cases  are  to  be  found  in  the  books  where  such  a  construc- 
tion has  been  given  to  contracts  of  sale.  Thus  in  Whitney  v. 
Boardman,  118  Mass.  242,  a  sale  of  Cawnpore  buffalo-hides, 
with  all  faults,  was  held  to  mean  with  such  faults  or  defects 
as  the  article  sold  might  have,  retaining  still  its  character  and 
identity  as  the  article  described;  and  the  court  cited  with 
approval  the  case  of  Shepherd  v.  Kain,  5  Barn.  &  Aid.  240, 
where  there  was  a  sale  of  a  copper- fastened  vessel,  to  be  taken 
"  with  all  faults,  without  allowance  for  any  defects  whatso- 
ever," and  this  was  held  to  mean  only  all  faults  which  a  cop- 
per-fastened vessel  might  have;  the  court  saying,  by  way  of 
illustration:  "  Suppose  a  silver  service  sold  'with  all  faults,' 
and  it  turns  out  to  be  plated."  So  in  Nichol  v.  Godts,  10 
Ex.  191,  an  agreement  for  the  sale  and  delivery  of  certain 
oil,  described  as  "  foreign  refined  rape  oil,  warranted  only 
equal  to  samples,"  was  held  to  be  not  complied  with  by  the 
tender  of  oil  which  was  not  foreign  refined  rape  oil,  although 
it  might  be  equal  to  the  quality  of  the  samples.  The  decision 
of  this  case  has  stood  in  England,  though  not  without  some 
questioning  at  the  bar:  See  Wieler  v.  Schilizzi,  17  Com.  B.  619; 
Josling  v.  Kingsford^  13  Com.  B.,  N.  S.,  447;  Mody  v.  GregsoUy 
L.  R.  4  Ex.  49;  Jones  v.  Just,  L.  R.  3  Q.  B.  197;  Randall  v. 
Newson,  2  Q.  B.  Div.  102. 

In  the  present  case,  by  a  fair  and  reasonable  construction 
of  the  bought  note,  effect  can  be  given  to  both  of  the  phrases 
used  to  describe  the  rubber.  Construed  thus,  the  article  sold 
was  102  bales  of  Ceara  rubber,  of  the  second  quality,  and  as 
good  as  the  samples.  The  rubber  delivered  was  in  fact  Ceara 
rubber;  there  was  no  question  that  it  was  of  the  right  kind. 
But  it  was  not  of  the  second  quality.  There  is  no  necessity  to 
disregard  the  words  describing  the  rubber  as  of  the  second 
quality.  They  signified  a  distinct  and  well-known,  though 
not  absolutely  uniform,  grade  of  rubber.  There  was  no  exact 
standard  or  dividing  line  between  rubber  of  the  second  quality 
and  rubber  of  the  third  quality,  any  more  than  there  is  be- 
tween daylight  and  darkness.  But  nevertheless  a  decision 
may  be  reached,  and  it  may  be  easy  to  reach  it  in  a  particular 
case,  that  certain  rubber  is  or  is  not  of  the  second  quality. 
This  general  designation  being  given,  the  specification  "as  per 
samples"  being  also  included  in  the  note,  the  rubber  must  also 
be  equal  to  the  samples.     It  must  be  rubber  of  the  second 
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quality,  and  it  must  be  equal  to  the  samples.  If  it  fails  in 
either  particular,  it  is  of  no  consequence  that  it  conforms  to 
the  other  particular.  There  is  no  inconsistency  in  such  a  two- 
fold warranty,  and  this  rubber  having  been  found  to  be  not  of 
the  second  quality,  the  warranty  was  broken,  without  regard 
to  the  question  whether  or  not  it  was  equal  to  the  samples. 

The  fact  that  the  plaintiffs  had  an  opportunity  to  examine 
the  rubber,  and  actually  made  such  examination  as  they 
wished,  will  not  necessarily  do  away  with  the  effect  of  the 
warranty.  The  plaintiffs  were  not  bound  to  exercise  their 
skill,  having  a  warranty.  They  might  well  rely  on  the  de-  \ 
scription  of  the  rubber,  if  they  were  content  to  accept  rubber  \ 
which  should  merely  conform  to  that  description:  Henshaw  v. 
Eohins,  9  Met.  83;  43  Am.  Dec.  369;  Jones  v.  Just,  L.  R.  3 
Q.  B.  197.  And  the  exhibition  of  a  sample  is  of  no  greater 
effect  than  the  giving  of  an  opportunity  to  inspect  the  goods 
in  bulk.  Notwithstanding  the  sample  or  the  inspection,  it  is 
an  implied  term  of  the  contract  that  the  goods  shall  reason- 
ably answer  the  description  given,  in  its  commercial  sense: 
Drummond  v.  Van  Ingen,  12  App.  Cas.  284;  Mody  v.  Gregson, 
L.  R.  4  Ex.  49;  Nichol  v.  Godts,  10  Ex.  191.  In  the  two 
former  of  these  cases  it  was  held  that  there  might  be,  and  that 
under  the  circumstances  then  existing  there  was,  an  implied 
warranty  of  merchantable  quality,  notwithstanding  the  sale 
was  by  a  sample,  which  sample  was  itself  not  of  merchantable 
quality,  the  defect  not  being  discoverable  upon  a  reasonable  I 
examination  of  the  sample. 

The  point  urged  in  the  defendants'  argument,  that  the  plain- 
tiffs' remedy  was  destroyed  by  their  acceptance  of  the  goods, 
was  not  taken  at  the  trial,  and  no  ruling  was  asked  adapted  to 
raise  the  question  as  to  the  effect  of  such  acceptance. 

For  these  reasons,  in  the  opinion  of  a  majority  of  the  court, 
the  entry  must  be,  exceptions  overruled. 


Sales  bt  Sample,  as  to  the  law  respecting:  Extended  note  to  Bradford 
V.  Manly,  7  Am.  Dec.  126-132.  As  to  the  implied  warranty  when  sales  are 
made  by  sample:  Id.;  Beirne  v.  Do7-d,  5  N.  Y.  95;  55  Am.  Dec.  321,  and  par- 
ticularly note  328,  329.  As  to  what  warranties  are  implied  in  the  sale  of 
chattels  generally:  Blackwood  v.  Cutting  Packing  Co.,  76  CaL  212;  9  Am.  St. 
Rep.  199,  and  cases  cited  in  note  206,  207. 
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COLLAMORE    V.    G1LLT8. 

[149  Massachusetts,  678.1 
FiXTURis.  —  A  Baker's  Ovfn,  Built  by  thk  Tenant  upon  the  landlord's 
premises  in  such  nianuer  that  it  becomes  a  fixed  and  permanent  8truc> 
ture,  so  united  with  the  building  that  the  two  are  inseparable  without 
the  destruction  of  the  one  and  substantial  injury  to  the  other,  and  so 
built  that,  when  taken  down,  it  loses  its  character  as  an  oven,  and,  with 
the  exception  of  an  iron  lining  and  door,  becomes  mere  brick  and  mor- 
tar, is  not  a  removable  fixture. 

Tort  for  removal  of  an  oven  from  a  bakery  belonging  to 
plaintiff,  The  oven  was  built  by  plaintiff's  tenant,  and  was 
constructed  on  the  cellar-floor  and  against  the  cellar-wall  of 
the  leased  building.  It  was  composed  of  bricks  and  mortar, 
and  an  iron  interior  and  door.  The  masonry  of  the  oven  was 
built  into  slots  cut  into  the  cellar-wall,  and  it  was  so  "tied" 
to  the  wall;  and  in  building  the  oven,  a  chimney  was  also  cut 
off,  and  the  former  built  up  to  it.  During  the  term,  defendant 
purchased  and  removed  the  oven,  thus  leaving  the  slots  in 
the  cellar-wall  open,  the  chimney  shorter  than  formerly,  and 
the  floor  open  at  the  bottom.  It  was  shown  that  the  oven 
could  not  have  been  removed  intact,  and  that  the  masonry 
thereof  was  knocked  down  and  the  bricks  taken  away. 

S.  J.  Elder  and  F.  A.  P.  Fiske,  for  the  plaintiff. 

/.  R.  Clark  and  F.  Ranney,  for  the  defendant. 

C.  Allen,  J.  In  determining  whether  an  addition  made 
by  a  tenant  to  a  leased  building  is  removable  or  not  by  him 
during  his  term,  the  chief  element  to  be  considered  is  the 
mode  of  its  annexation,  and  whether  it  can  be  removed  with- 
out substantial  injury  to  the  building  or  to  itself.  The  inten- 
tion with  which  it  was  put  there,  though  often  an  element  to 
be  considered,  is  of  secondary  importance:  Wall  v.  Hinds,  4 
Gray,  256,  270;  64  Am.  Dec.  64;  Whiting  v.  Brastow,  4  Pick. 
310;  Hanrahan  v.  O'Reilly,  102  Mass.  201,  203;  Weston  v. 
Weston,  102  Id.  514,  519;  Amos  and  Ferard  on  Fixtures,  3d 
ed.,  7,  65.  It  is  true  that  machines  or  structures  which  can- 
not be  severed  without  taking  them  in  pieces  may,  neverthe- 
less, often  be  removed:  Antoni  v.  Belknap,  102  Mass.  193.  In 
Penton  v.  Robart,  2  East,  88,  which  is  sometimes  cited  as  sup- 
porting a  broader  doctrine,  all  that  was  removed  by  the  ten- 
ant was  a  superstructure  of  wood,  which  had  been  brought 
from  another  place  and  put  upon  a  brick  foundation  let  into 
the  ground.     He  pulled  down  the  wooden  superstructure  and 
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carried  away  the  materials,  but  did  not  undertake  to  remove 
the  brick  foundation,  which,  perhaps,  was  not  placed  there 
by  him.  The  case  of  Van  Ness  v.  Pacard,  2  Pet.  137,  goes 
further;  but  the  more  recent  case  of  Katter  v.  Smith,  2  Wall, 
491,  497,  appears  to  recognize  a  narrower  rule,  though  with- 
out any  extended  discussion  of  the  question.  Hill  v.  Sewald, 
63  Pa.  St.  271,  91  Am.  Dec.  209,  follows  Van  Nesa  v.  Pacard, 
supra;  and  Whitens  Appeal,  10  Pa.  St.  252,  is  similar.  We  are 
not  inclined  to  extend  the  right  of  removal  so  far  as  to  in- 
clude a  thing  which  cannot  be  severed  from  the  realty  with- 
out being  destroyed,  or  reduced  to  a  mere  mass  of  crude 
materials. 

In  the  case  before  us,  the  oven  was  not  like  a  machine  or  a 
structure  the  parts  of  which  are  fitted  to  each  other,  and  can 
be  taken  apart  and  put  together  again  at  pleasure  in  some 
other  place.  It  had,  so  to  speak,  no  removable  identity,  but 
when  taken  down,  it  necessarily  lost  its  character  as  an  oven, 
and,  with  the  exception  of  the  iron  lining  and  door,  became 
mere  bricks  and  mortar.  When  built,  it  was  in  the  nature  of 
a  fixed  and  permanent  structure,  which  was  so  united  with 
the  building  that  the  two  became  inseparable  without  the  de- 
struction of  the  one  and  a  substantial  injury  to  the  other. 
Under  such  circumstances,  we  think  the  better  reason  is  in 
favor  of  holding  that  the  oven  was  not  removable;  and  this 
view  is  more  in  accordance  with  the  cases  which  have  here- 
tofore arisen  in  this  commonwealth.  This  result  is  also 
strongly  supported  by  the  decision  in  Whitehead  v.  Bennett, 
27  L.  J.  Ch.  474.  The  authority  of  this  case,  it  is  said  in 
Amos  and  Ferard  on  Fixtures,  3d  ed.,  63,  has  never  been 
impugned  in  England,  and  it  was  cited  with  approval  and 
commendation  by  Lord  Chancellor  Selborne,  in  Wake  v.  Hall, 
L.  R.  7  Q.  B.  D.  295,  301.  See  also  Sunderland  v.  Newton,  3 
Sim.  450;  Jenkins  v.  Gething,  2  Johns.  &  H.  520;  Ombony  v. 
Jones,  19  N.  Y.  234;  Ford  v.  Cobb,  20  Id.  344. 

The  result,  in  the  opinion  of  a  majority  of  the  court,  is,  that, 
according  to  the  terms  of  the  report,  there  must  be  judgment 
for  the  plaintiff  for  one  hundred  dollars. 

Judgment  for  the  plaintiff. 


Fixtures.  —  As  to  What  are  Fixtures  Gbkerally:  Hunt  v.  Muttanphy, 
1  Mo.  508;  14  Am.  Dec.  300,  and  particularly  note  303,  304;  Gray  v.  Hold- 
$hip,  17  Serg.  &  R.  413;  17  Am.  Dec.  680,  and  extended  note  68(5-696;  In- 
gaUi  V.  St.  Paul  etc.  Wy  Co.,  39  Minn.  479;  12  Am.  St.  Kei>.  676,  and  note. 
Portable  furnaces  are  tixturea:  Note  to  Hu'ibeU  v.  East  C'a.uOi  lU.jC  clc.    Bank, 
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42  Am.  Rep.  447-449.  As  to  when  and  under  what  circumstances  a  tenant 
may  remove  fixtures:  Holmes  v.  Tremyer,  20  Johns.  29;  11  Am.  Dec.  238, 
aud  extended  note  241-244. 

Fixtures.  —  What  would  otherwise  be  considered  as  a  fixture  may,  by 
agreemeut  between  the  parties,  be  considered  merely  as  personalty:  Booth  v. 
Oliver,  67  Mich.  664. 

Fixtures.  —  To  give  to  personalty  the  character  of  a  fixture,  there  must 
be  an  actual  or  constructive  annexation  to  the  freehold,  as  well  as  an  adapta* 
tion  to  the  use  of  the  part  of  the  freehold  to  which  it  is  annexed:  Dana  v. 
Burke,  62  N.  U.  627;  so  that  machinery  in  a  factory  which  furnishes  tho 
motive  power,  as  distinguished  from  such  machinery  as  is  operated  by  it, 
when  permanently  annexed  to  the  freehold,  is  ordinarily  a  fixture:  Ca»$ 
Hfg.  Co.  ▼.  Oaarvtn^  45  Ohio  St.  289. 
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ri49  MASSACHnSKTTS,  588.J 

Flbadinq  a»d  Practick  —  Parties.  —  Mortoaoebs  are  properly  made  par- 
ties defendant  to  a  suit  in  equity  the  result  of  which  may  be  to  impair 

their  security. 

Party- walls.  —  Where  the  owner  of  two  adjoining  city  lots  built  a  house 
upon  each  lot,  each  separated  from  the  other  by  a  brick  wall,  one  half  of 
which  was  on  each  lot,  and  afterwards  conveyed  the  houses  to  different 
grantees  by  separate  deeds,  and  in  each  deed  described  the  boundary  as 
"  a  line  running  longitudinally  through  the  center  of  the  partition  wall  be- 
tween the  houses,"  the  wall  thus  referred  to  is  thereby  made  a  party- wall. 

Party- walls.  —  Each  owner  of  a  party-wall  may  bnild  it  higher  and  use  it 
as  i^e  lateral  wall  of  such  house  as  he  may  desire  to  erect,  so  long  as  he 
does  not  impair  the  value  of  the  wall  to  the  other  owner.  If  one  owner 
carries  up  the  wall,  the  addition  becomes  part  of  the  party-wall,  the 
owners  have  an  equal  right  to  it,  and  the  value  of  the  wall  to  either  can- 
not be  thereby  impaired,  and  neither  can  so  use  the  wall  as  to  weaken  or 
injure  it. 

Party- WALLS.  —  In  an  action  by  one  owner  of  a  party -wall  against  the  other 
to  recover  damages  for  building  the  wall  to  a  greater  height,  plaintiff 
cannot  maintain  his  suit  merely  on  the  ground  that  the  wall  was  erected 
contrary  to  a  statute  or  an  ordinance.  He  must  at  least  show  some  dam- 
age or  detriment  to  himself  in  consequence. 

R,  M.  Morse,  Jr.,  and  C.  S.  Hamlin,  for  the  plaintiflF. 

E.  W.  Hutchins  and  J.  H.  Young,  for  the  mortgagees. 

W.  Allen,  J.  In  the  year  1826  the  owner  of  two  adjoining 
city  lots  built  a  house  upon  each  lot,  each  separated  from  the 
other  by  a  brick  wall,  one  half  of  which  was  on  each  lot.  The 
next  year  he  conveyed  one  of  the  lots  to  the  plaintiff's  grantor, 
and  in  1828  he  conveyed  the  other  house  to  another  grantee, 
under  whom  the  defendants  claim.  In  each  deed  the  boun- 
dary line  between  the  houses  is  described  as  "a  line  running 
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longitudinally  through  the  center  of  the  partition  wall  between 
the  houses,"  and  the  same  description  is  contained  in  the 
deeds  to  the  plaintiff  and  to  the  defendants,  which  deeds 
were  dated  May  11,  1886,  and  June  1,  1883,  respectively.  The 
wall  remained  without  change  until  July  or  August,  1885.  In 
June,  1885,  the  defendant  Edwards  borrowed  of  the  defend- 
ants Ropes  and  Dexter  twenty  thousand  dollars  on  a  mort- 
gage of  his  estate,  for  the  purpose  of  building  an  addition  to 
his  house,  and  soon  after  built  up  the  wall  so  that  it  was  five 
feet  higher  than  the  peak  of  the  wall  as  it  had  been,  and 
eighteen  feet  above  the  eaves,  putting  on  a  flat  roof,  and 
completing  the  work  on  September  1,  1885.  On  November 
3,  1886,  the  plaintiff  brought  this  bill  against  Edwards  alone, 
to  have  him  compelled  to  remove  so  much  of  the  addition  to 
the  wall  as  is  on  the  plaintiff's  side  of  the  division  line,  and 
for  damages.  After  a  hearing  upon  the  merits,  a  decree  was 
entered  ordering  the  removal  of  the  wall,  from  which  the  de- 
fendant Edwards  appealed.  Subsequently,  and  after  the  entry 
had  been  made  on  the  docket  that  Edwards  withdrew  his 
appeal,  the  mortgagees.  Ropes  and  Dexter,  presented  a  peti- 
tion, praying  that  the  decree  might  be  vacated,  and  that  they 
might  be  allowed  to  become  parties  defendant,  and  to  defend 
the  suit  on  the  merits.  At  the  same  time,  one  Chipman,  who 
held  a  second  mortgage  of  five  thousand  dollars  on  the  estate, 
given  by  Edwards  in  September,  1885,  filed  a  similar  petition. 
The  petitions  were  allowed,  and  the  petitioners  were  admitted 
as  defendants,  and  filed  answers.  The  plaintiff  appealed.  The 
case  was  heard  upon  the  merits,  and  reported  to  the  full  court. 
The  mortgagees  are  directly  interested  in  the  subject-matter 
of  the  suit.  It  seeks  to  diminish  the  value  of  their  security, 
and  is  brought  to  establish  the  right  of  the  plaintiff  to  do  so. 
If  the  plaintiff  removed  the  wall  without  right,  he  would  be 
liable  therefor  to  the  mortgagees:  James  v.  Worcester^  141  Mass. 
361,  and  cases  cited.  The  bill  is  brought  to  establish  and  ex- 
ercise for  him  his  right  to  remove  it.  It  is  no  answer  to  say 
that  if  the  security  is  impaired  it  will  be  in  consequence  of 
the  wrongful  act  of  the  mortgagor  with  the  permission  of  the 
mortgagees.  The  question  whether  the  act  was  wrongful  is  a 
question  upon  which  the  mortgagees  have  a  right  to  be  heard. 
They  are  immediately  interested  in  resisting  the  plaintiff's 
claim,  and  are  necessary  parties  to  the  suit,  and  their  petitions 
that  the  decree  should  be  vacated  and  that  they  be  admitted 
as  defendants  were  properly  allowed. 
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The  wall,  as  it  stood  before  it  was  built  upon  by  Edwards, 
was  a  party-wall.  It  was  built  and  conveyed  by  the  owner  of 
both  estates  as  the  partition  wall  between  the  houses,  and  has 
been  used  as  a  party- wall  by  the  several  owners  of  the  houses 
for  fifty  years.  No  express  grant  or  agreement  or  statute 
defines  or  limits  the  rights  of  the  parties,  and  they  are  such 
as  the  law  implies  to  have  been  the  intention  of  the  parties 
from  the  grant,  expressed  or  implied  from  user  of  the  wall  as 
a  party-wall,  and  it  is  immaterial  whether  the  grant  is  by  the 
single  owner  of  both  estates,  or  is  the  mutual  grant  of  several 
owners:  See  Webster  v.  Stevens,  6  Duer,  553;  Richards  v.  Rose, 
9  Ex.  218.  The  wall  must  be  taken  to  have  been  built  as  a 
single  structure,  and  granted  by  the  owner  or  owners  of  two 
estates  to  constitute  the  wall  of  the  house  upon  each  estate. 
It  was  not  the  dividing  line  between  the  houses,  because  it  was 
a  part  of  each  house,  and  each  owner  had  an  equal  right  in 
the  whole  wall  with  the  other  owner.  The  estate  which  the 
owners  have  in  it  is  an  estate  in  a  party-wall,  and  the  rights 
of  the  owners  in  it  are  found  in  their  presumed  intention  in  the 
mutual  grant  of  a  party-wall,  rather  than  by  classifying  it 
with  other  estates  and  deducing  its  qualities  from  the  name 
given  to  it.  The  English  courts,  when,  looking  at  the  common 
interest  and  right  of  the  parties,  they  call  it  a  tenancy  in  com- 
mon, do  not  mean  that  either  party  can  have  partition;  and 
the  courts  of  New  York,  when,  considering  the  rights  of  one 
owner  in  the  part  of  the  wall  on  the  land  of  the  other  owner, 
they  say  that  each  owns  one  half  in  severalty,  with  an  ease- 
ment in  the  other  half,  are  not  prevented  from  deciding  in  the 
same  case  that  each  can  take  down  and  rebuild  the  half  of  the 
ether  {Partridge  v.  Gilbert,  15  N.  Y.  601,  69  Am.  Dec.  632),  nor 
from  deciding  that  the  easement  is  not  an  encumbrance  upon 
either  estate,  but  a  benefit  to  each:  Hendricks  v.  Stark,  37 
N.  Y.  106;  93  Am.  Dec.  649.  See  also  Bertram  v.  Curtis,  31 
Iowa,  46. 

We  are  not  considering  the  frequent  cases  where  the  rights 
of  the  parties  are  defined  by  special  terms  or  agreements,  but 
the  simple  grant,  express  or  implied,  of  a  party-wall;  and  this 
is  a  grant  by  the  owner  of  both  estates,  or  the  mutual  grant 
of  the  separate  owners,  of  rights  in  a  wall  situated  on  both  es- 
tates. What  these  rights  are  depends  upon  the  presumed  in- 
tention of  the  parties.  The  question  involved  in  this  case  is, 
whether  such  a  grant  is  limited  as  to  the  height  of  the  wall 
to  a  particular  wall,  or  to  the  wall  which  shall  first  be  built 
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under  it,  or  whether  it  gives  to  either  party  a  right  to  build 
higher  an  established  wall  for  the  purpose  of  putting  an  ad- 
dition upon  his  house.  It  is  assumed  that  this  will  be  done 
without  impairing  the  integrity  or  stability  of  the  existing 
wall. 

The  purpose  of  each  of  the  adjoining  owners  in  providing 
for  a  party-wall  is  the  same.  It  is  intended  to  form  part  of  a 
building  on  his  land.  A  party-wall  is  as  beneficial  to  him  as 
a  several  wall,  and  it  is  no  detriment  to  him;  for  the  use  which 
one  owner  makes  of  it  as  a  wall  of  his  building  cannot  impair 
the  use  of  the  other.  In  effect,  each  owner  acquires  the  right 
to  build  one  half  of  his  wall  upon  his  neighbor's  land,  and 
each,  contributing  his  portion  of  the  expense,  has  a  right  to  an 
equal  benefit  in  a  wall  so  built.  The  wall  is  a  substitute  to 
each  for  a  separate  wall,  and  there  can  be  no  implied  limita- 
tion in  his  right  to  use  it  as  he  would  use  his  several  wall, 
except  that  he  shall  not  impair  its  value  to  his  neighbor. 
With  this  limitation,  it  will  be  presumed  that  each  intended 
it  for  all  uses  and  purposes  to  which  the  wall  of  his  building 
would  ordinarily  and  properly  be  put.  That  presumption  is 
for  the  advantage  of  both,  and  to  the  detriment  of  neither.  If 
the  party-wall  cannot  be  built  up,  neither  house  can  be  raised 
without  building  a  new  wall;  for  if  one  owner  could  lawfully 
build  a  several  wall  upon  the  part  of  the  wall  over  his  own 
land,  it  would  not  be  a  right  of  practical  value;  he  could  not 
build  on  it  a  sufficient  wall.  It  is  not  reasonable  to  suppose 
that  each  party  intended  that  he  should  never  use  the  wall  for 
a  building  higher  than  the  one  that  should  be  first  erected, 
and  a  provision  to  that  effect,  detrimental  to  both  parties  and 
beneficial  to  neither,  cannot  be  presumed.  If  it  is  said  that 
one  owner  may  not  wish  to  use  the  wall  as  built  up,  and  may 
prefer  not  to  have  the  adjoining  building  higher  than  his  own, 
the  answer  is,  that  that  is  a  particular  and  exceptional  cir 
cumstance  which  cannot  be  presumed.  It  is  presumed  to  be 
a  detriment  to  the  owner  of  a  building  to  deprive  him  of  the 
power  to  make  additions  to  it,  and  grants  and  contracts  will 
be  construed  on  that  presumption,  unless  it  is  controlled  by 
their  terms.  Not  only  would  a  provision  implied  in  a  grant 
of  a  party-wall  that  it  should  not  be  carried  higher  than  at 
originally  constructed  be  contrary  to  the  interests  and  tht 
apparent  intention  of  the  parties,  but  it  would  not  be  in  ac 
cordance  with  public  policy.  The  public  interest  is  not  pro 
moted  by  putting  impediments  in  the  way  of  erecting  buildings, 
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and  the  law  will  not  be  swift  to  construe  the  acts  of  parties  so 
as  to  produce  that  effect. 

We  have  been  referred  to  very  few  authorities  upon  the  sub* 
ject,  and  the  question  of  the  right  of  one  owner  of  a  party-wall 
to  build  it  up  seems  to  have  been  very  seldom  raised.  Phillips 
T.  Bordman,  4  Allen,  147,  discusses  the  right  in  a  party-wall 
as  an  easement,  and  there  is  certainly  nothing  in  the  case  un- 
favorable to  the  right  to  build  upon  the  wall.  Sanborn  v.  Rice, 
129  Mass.  387,  was  tort  for  breaking  and  entering  the  plain- 
tiflf's  close  by  building  up  the  partition  wall  between  the 
houses  of  the  plaintiff  and  the  defendant,  and  the  action  was 
sustained;  but  the  only  question  considered  in  the  opinion  was 
whether  there  was  any  evidence  that  the  plaintiff  owned  to 
the  middle  of  the  wall.  It  is  said  of  that  case  in  Quinn  v. 
Morse,  130  Mass.  317,  at  page  322,  that  "so  much  of  the  wall 
as  was  carried  up  by  the  defendant  on  the  plaintiff's  land  was 
not  as  wide  as  the  original  wall,  nor  was  its  face,  toward  the 
plaintiff's  land,  parallel  with  the  center  line  of  that  wall;  and 
the  defendant  did  not  rely  on  any  right  to  carry  up  a  party-wall 
upon  the  plaintiff's  land,  but  on  the  plaintiff's  want  of  title  in 
the  land  itself."  Quinn  v.  Morse,  supra,  was  a  bill  in  equity 
to  restrain  the  defendant  from  building  up  a  partition  wall 
between  him  and  the  plaintiff.  The  plaintiff  had  conveyed 
the  estate  to  the  defendant,  bounding  on  the  middle  of  the 
partition  wall.  This  sale  was  in  pursuance  of  an  agreement 
by  which  the  defendant  agreed  to  pay  to  the  plaintiff,  for  half 
of  the  wall,  what  it  was  worth  to  the  defendant  for  building  a 
store  on  the  land.  The  court  say  that  the  intention  of  the 
plaintiff  that  the  wall  should  be  a  party-wall,  which  the  de- 
fendant would  have  a  right  to  carry  up  in  building  his  store, 
was  manifested  by  the  agreement.  The  agreement  was  only 
to  sell  one  half  of  the  wall  for  what  it  should  be  worth  in 
building  a  store.  The  right  to  carry  up  the  wall  seems  to 
have  been  inferred  from  the  intention  in  the  agreement  that  it 
should  be  a  party-wall. 

In  McLaughlin  v.  Cecconi,  141  Mass.  252,  the  whole  wall  was 
on  the  plaintiff's  land,  and  belonged  to  him,  and  no  question 
in  regard  to  party-walls  arose.  Brooks  v.  Curtis,  50  N.  Y.  639, 
10  Am.  Rep.  545,  is  directly  in  point,  and  decides  that  one 
owner  of  a  party-wall  has  a  right  to  build  it  up.  In  Partridge 
V.  Gilbert,  supra,  in  which  it  was  decided  that  one  owner  had 
a  right  to  take  down  and  rebuild  a  ruinous  party-wall,  the 
wall  was  rebuilt  higher  than  before.     The  party  rebuilding 


Sept.  1889.]  Everett  t?.  Edwards.  467 

was  held  not  liable.  It  seems  well  settled  that  one  owner  of  a 
party-wall  has  a  right  to  take  down  and  rebuild  it  when  ruin- 
ous. In  Campell  v.  Mesier,  4  Johns.  Ch.  334,  8  Am.  Dec.  570, 
Chancellor  Kent  decided  that  one  owner  of  a  party-wall  who 
had  rebuilt  it  could  recover  contribution  from  the  other  owner. 
In  Standard  Bank  v.  Stokes,  L.  R.  9  Ch.  Div.  68,  it  was  said 
that  one  owner  of  a  party-wall,  where  the  metropolitan  build- 
ing act  did  not  apply,  had  a  right  to  lower  the  foundation  so 
as  to  give  him  a  sub-basement.  In  Field  v.  Leiter,  117  111. 
341,  the  wall  was  built  by  the  plaintiff,  one  half  on  adjoining 
land.  The  defendant  bought  the  adjoining  land,  and  an  agree- 
ment was  made  between  the  parties  by  which  the  defendant 
might  use  the  wall  as  a  party-wall  for  his  store,  ten  stories 
high,  with  the  right  to  add  to  the  height  of  it,  the  defendant 
agreeing  to  strengthen  the  wall  and  foundation  by  necessary 
additions  thereto  on  his  own  side.  It  was  held  that  the  de- 
fendant had  a  right  to  make  necessary  additions  to  the  foun- 
dation on  the  plaintiff's  side.  Eno  v.  Del  Vecchioj  4  Duer,  53, 
decided  that  one  owner  might  underpin  and  deepen  the  foun- 
dation, and  raise  the  wall  higher  on  his  own  land.  Matts  v. 
Hawkins,  5  Taunt.  20,  has  been  cited  as  deciding  that  one 
owner  of  a  party-wall  can  lawfully  take  down  an  addition 
built  upon  it  by  the  other  owner.  But  this  is  expressly  de- 
cided under  the  building  act,  14  George  III.,  chapter  78,  which 
regulated  the  rights  of  the  owners. 

We  have  seen  nothing  in  the  English  cases,  such  as  Cubitt 
V.  Porter,  8  Barn.  &  C.  257,  Wiltshire  v.  Sidford,  1  Man.  &  R. 
404,  Stedvian  v.  Smith,  8  El.  &  B.  1,  and  Watson  v.  Gray, 
L.  R.  14  Ch.  Div.  192,  in  which  owners  of  a  party-wall  are 
called  tenants  in  common,  and  which  decide  that  tenancy  in 
a  party-wall  has  some  of  the  qualities  of  tenancy  in  common, 
which  suggests  that  one  owner  of  a  party-wall  for  the  lateral 
support  of  buildings  can  have  partition  of  the  wall,  or  cannot 
carry  it  up  higher  than  it  may  originally  be  built  for  the  pur- 
pose of  using  it  as  the  wall  of  his  building. 

The  limitation  upon  the  right  of  each  owner  to  use  the  wall 
as  the  lateral  wall  of  such  house  as  he  may  desire  to  erect  is 
that  he  shall  not  impair  the  value  of  the  wall  to  the  other 
owner.  If  one  owner  carries  up  the  wall,  the  addition  becomes 
part  of  the  party-wall,  and  the  owners  have  equal  rights  in  it, 
and  the  value  of  the  wall  to  either  owner  cannot  be  thereby 
impaired;  but  neither  owner  has  a  right  so  to  use  the  wall  as 
to  weaken  or  injure  it:  Phillips  v.  Bordvt.an,4  Allen,  147.    The 
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judge  who  heard  this  case  found  that  the  wall  was  not  insecure, 
and  did  not  render  the  plaintiff's  house  insecure,  and  it  does 
not  appear  that  in  any  particular  the  new  erection  impairs  the 
value  of  the  old  wall  to  the  plaintiff. 

The  plaintiff  contends  that  he  can  take  advantage  in  this 
suit  of  the  violation  by  the  defendant  Edwards  of  the  Statutes 
of  1885,  chapter  374,  and  of  the  ordinances  of  the  city  of  Bos- 
ton, by  building  up  the  wall  without  a  permit  from  the  in- 
spector of  buildings,  and  by  making  the  wall  of  less  thickness 
than  required  by  that  statute  and  the  ordinances.  But  these 
were  not  intended,  as  was  the  English  statute  before  referred 
to,  to  regulate  the  rights  of  the  parties  between  themselves, 
but  for  the  public  protection  and  security.  The  statute  pre- 
scribes penalties  for  its  violation,  and  provides  for  its  enforce- 
ment by  proceedings  in  equity  by  the  inspectors  of  buildings. 
We  do  not  think  that  the  plaintiff  can  maintain  any  suit 
against  the  defendants  merely  on  the  ground  that  the  wall 
was  erected  contrary  to  the  provisions  of  the  statute  or  of  the 
ordinance.  He  must  at  least  show  some  damage  or  detriment 
to  himself  in  consequence.  None  is  shown.  The  old  wall 
cannot  be  affected  by  the  statute.  The  fact  that  the  new  erec- 
tion is  a  party-wall  does  not  expose  the  plaintiff  to  the  ani- 
madversion of  the  law,  or  to  any  detriment  in  respect  of  the 
wall.  The  worst  that  could  happen  to  him  would  be  that  it 
should  be  taken  down. 

We  think  that,  as  between  the  owners,  Edwards  had  a  right 
to  carry  up  the  wall,  leaving  the  old  part  of  the  wall  intact  and 
secure.  If  the  manner  in  which  he  did  this  was  in  violation 
of  the  statute,  that  fact  does  not  give  to  the  plaintiflf  the  right 
to  have  the  wall  taken  down. 

Bill  dismissed. 


Party- WALL  —  Rioht  to  Build  upon  akd  Cakrt  to  ▲  Orbatsr  Height. 

—  In  the  case  of  Matiheiot  v.  Dixey,  149  Mass.  595,  the  owner  of  adjoining 
city  lots  conveyed  them  to  different  grantees,  and  in  the  deed  to  each  pro- 
Tided  that  "  the  center  of  the  easterly  and  westerly  partition  walls  of  the 
houses  first  erected  on  the  said  land  shall  be  placed  on  the  division  lines  be- 
tween the  granted  premises  and  the  adjoining  lots,"  and  the  party  first  build- 
ing such  partition  wall  shall  receive  from  the  party  using  it  one  half  its 
actual  cost.  The  owner  of  one  of  the  lots  built  a  house  thereon  with  a  par- 
tition wall  on  the  division  line  as  far  as  the  house  extended,  and  then  built 
a  fence  on  the  rest  of  the  line.  Afterwards,  the  owner  of  the  adjoining  lot, 
desiring  to  build  a  higher  and  deeper  house  on  his  land,  proceeded  to  build 
upon  and  carry  to  a  greater  height  the  partition  wall,  and  displaced  the 
Wooden  fence  in  the  rear  of  the  other  house,  and  the  court  lield  that  he  could 
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so  build  upon  and  extend  the  partition  wall,  so  long  as  no  injury  WM  thereby 
done  to  it,  and  that  equity  would  not  enjoin  him  from  so  doing. 

Party- WALLS.  —  The  law  relating  to  party-walls  generally  is  treated  of  in 
an  extended  note  to  Block  v.  laham,  92  Am.  Dec.  289-306,  wherein  the  right 
of  building  upon  and  adding  to  party- walls  is  discussed,  as  well  ae  the  own- 
ership of  such  walla  and  the  easements  incident  thereto. 

Party- WALLS.  —  Where  a  party- wall  is  built  equally  apon  the  adjacent  lots 
of  two  adjoining  owners  by  one  of  such  owners,  and  the  other  owner  subse- 
quently uses  the  party- wall  for  a  building  erected  by  him,  without  paying  for 
half  of  such  wall,  and  afterwards  conveys  the  lot  and  building  to  a  third  per- 
son, who  has  full  knowledge  of  all  the  facts,  such  purchaser  mast  pay  the 
builder  of  the  wall  or  his  grantee  one  half  of  the  cost  thereof:  Peio  v.  Bu- 
chanan, 72  Iowa,  637.  Each  of  the  adjacent  owners  owns  the  half  of  a  party- 
wall  which  is  upon  his  land,  but  has  no  right  to  finish  the  face  of  the  other 
half  in  any  particular  manner,  nnless  by  special  agreement  with  the  other 
•wner:  McCaiiJ^  r.  MtUml  B.  AM'n»  81  CaL  684. 
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Dibble  v.  Northern  Assurance  Compant. 

r70  M1CHI6AN,  LI 
Fnui  Insukakce  —  Cancellation  of  Onb  Policy  and  Dblivkrt  o»  An- 
other. —  Where  an  insurance  agent  with  general  authority  from  the 
owner  to  keep  his  property  insured  cancels  one  policy  on  order  of  the 
company  issuing  it,  and  immediately  reinsures  in  another  company,  pay- 
ing the  premium,  notifying  the  assured  by  mail  of  the  transaction,  and 
depositing  the  policy  in  his  safe  for  the  assured,  this  is  a  sufficient  can- 
collation  of  the  first  and  delivery  of  the  second  policy  to  bind  the  lat- 
ter company  in  case  of  loss. 

JVBT  AND  JUBOBS.  —  CbBDIBILITT  OV  TESTIMONY  StTBSTANTIALLY  UhOONTBA- 

DICTBD  is  for  the  jury,  and  it  is  not  within  the  province  of  the  court  to 
discredit  such  testimony  in  its  instructions. 

Norris  and  Norris,  for  the  appellant. 
Pope  and  Hart,  for  tlie  plaintiff. 

Sherwood,  C.  J.  The  defendant  is  a  corporation  organized 
under  the  laws  of  England,  doing  business  in  this  state,  in 
the  county  of  Allegan,  at  which  place  Hollister  F.  Marsh,  Jr., 
was,  in  December,  1885  and  1886,  its  local  agent.  He  was 
also  such  agent  for  the  Sun  Fire  Insurance  Company. 

The  plaintiff  lived  at  Salem,  in  Allegan  County,  where  he 
owned  a  store-building,  in  which  was  a  stock  of  goods,  both 
of  which  were  insured  in  the  defendant  company.  He  also 
owned  the  two  dwelling-houses  described  in  the  policy  in  this 
suit. 

The  agent,  Mr,  Marsh,  lived  at  Allegan  village,  some  four- 
teen miles  distant  from  the  plaintiff  and  his  property,  and 
was  assisted  in  his  insurance  business  by  his  son,  Arthur 
Marsh. 
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The  plaintiff  had  for  several  years  previous  to  the  time  of 
issuing  the  policy  in  this  suit  placed  his  insurance  with  Marsh, 
and  had  given  Marsh,  the  agent,  authority  to  keep  his  prop- 
erty insured  in  such  companies  as  Marsh  might  select,  and  to 
renew  his  policies  whenever  necessary  for  that  purpose. 

On  December  19,  1885,  Arthur  Marsh  was  at  Salem;  saw 
Dibble,  who  applied  to  him  Bpecifically  for  the  insurance  on 
the  dwelling-houses  described  in  the  policy  in  this  suit.  The 
application  was  verbal,  and  the  selection  of  the  company  in 
which  to  place  the  insurance  was  left  to  the  agent,  Mr.  Marsh. 
On  the  return  of  Arthur  to  Allegan,  he  reported  the  applica- 
tion to  the  agent,  who,  on  December  21st,  in  pursuance  of  such 
application,  placed  the  insurance  in  the  Sun  company,  entered 
the  same  on  his  books  of  that  company,  and  sent  the  policy  to 
the  plaintiff.  He  also  reported  the  policy  to  the  company, 
and  advanced  the  premium  given  him  by  plaintiff.  This 
policy  contained  the  following  clause:  "  The  insurance  may 
also  be  terminated  at  any  time,  at  the  option  of  the  society, 
on  giving  notice  to  that  effect,  and  refunding  a  ratable  propor- 
tion of  the  premium  for  the  unexpired  term  of  the  policy." 

January  1,  1886,  the  Sun  company  notified  Marsli,  the 
agent,  to  cancel  the  policy,  which  he  did  in  the  usual  way, 
and  notified  the  plaintiff  of  the  fact  the  same  day  by  letter, 
which  reached  Salem  the  next  day,  which  was  Saturday;  and 
in  the  same  letter  Marsh  notified  the  plaintiff  he  (Marsh)  had 
put  the  plaintiff's  insurance  in  another  company.  At  that 
time  the  plaintiff  was  absent  from  his  home.  His  clerk,  how- 
ever, received  the  letter,  and  opened  and  read  it.  The  agent, 
as  soon  as  he  canceled  the  Sun  policy,  placed  the  risks  in  the 
defendant  company,  issued  the  policy  in  suit,  and  placed  it  in 
his  safe  for  the  plaintiff;  entered  the  policy  on  his  daily  regis- 
ter of  the  company's  business,  reported  it  to  the  defendant 
company,  accompanied  by  the  premium,  which  was  three  dol- 
lars, using  the  returned  premium  from  the  Sun  company,  ad- 
vanced the  balance,  and  charged  the  same  to  the  plaintiff,  who, 
as  soon  as  he  learned  the  facts,  approved  and  ratified  all  Marsh 
had  done  for  him  in  the  premises. 

The  fire  occurred,  which  did  the  damage  to  the  buildings 
insured,  on  the  fcJunday  evening  after  the  policy  was  issued.  It 
is  for  this  injury  the  plaintiS"  brings  this  suit  against  the  de- 
fendant under  its  policy. 

The  defendant,  disavowing  its  liability  upon  the  policy,  on 
March  13,  1886,  returned  the  premium  it  hud  received  thereon 
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to  its  agent,  Marsh,  who,  under  the  direction  of  the  company, 
tendered  it  back  to  the  plaintiflf,  and  he  refused  to  accept  the 
same. 

If  the  plaintiflF  is  entitled  to  recover,  the  amount  is  not  dis- 
puted, nor  is  any  question  made  upon  the  proofs  of  loss.  The 
facts  are  substantially  undisputed.  The  plaintiff  was  allowed 
to  recover  in  the  circuit,  where  a  trial  was  had  before  Judge 
Arnold  and  a  jury.     The  defendant  brings  error. 

An  inspection  of  the  record  under  the  exceptions  taken  in 
receiving  the  testimony  discloses  no  error.  The  defendant's 
position  in  regard  to  the  policy  in  question  is  stated  by  its 
counsel  as  follows:  — 

"1.  The  policy  was  never  delivered. 

"2.  The  policy  in  suit  was  intended  to  take  the  place  of  the 
Sun  fire-office  policy,  which  was  supposed  to  be  canceled. 
The  Sun  fire-office  policy  was  never  canceled;  ergo,  defend- 
ant's policy  never  took  effect. 

"3.  Defendant's  policy  was  issued  by  Marsh  acting  as  de- 
fendant's agent,  and  was  accepted  by  him  acting  as  plaintiff's 
agent,  if  it  was  ever  accepted,  as  it  is  uncontradicted  and  un- 
disputed,— a.  That  plaintiff  did  not  know  of  this  policy  until 
after  the  fire;  6.  That  he  never  ordered  it  to  be  issued.  And 
we  claim  that  a  policy  of  insurance  made  by  one  person  act- 
ing at  the  same  time  as  agent  for  both  parties  thereto  is  void 
at  the  election  of  either  party,  unless  they  have  full  knowl- 
edge of  how  the  same  was  made." 

We  have  no  doubt  but  that  the  facts  shown  upon  the  trial 
were  sufficient  to  establish  the  delivery  claimed  of  the  policy 
in  question  to  the  plaintiff.  The  cancellation  of  the  Sun 
policy  was  sufficiently  proved,  if  the  jury  believed  the  testi- 
mony in  the  case,  and  their  verdict  is  against  the  defendant. 
Under  the  arrangement  with  the  agent,  as  stated  by  himself, 
the  consent  of  the  plaintiff  to  a  cancellation  of  the  policy  was 
not  necessary.  The  selection  of  the  companies  in  which  plain- 
tiff was  to  have  his  property  kept  insured  was  placed  at  the 
discretion  of  the  agent.  The  plaintiff's  knowledge,  or  want  of 
knowledge,  upon  that  subject  could  not  affect  the  issue  in  this 
case  under  the  contract  the  plaintiff  claims  to  have  had  with 
the  agent. 

While  Marsh  could  not  act  for  both  parties  in  making  the 
contract  of  insurance,  or  upon  any  other  matters  relating  to 
the  business  requiring  the  concurrence  of  both  parties,  he 
could  act  as  the  custodian  of  the  policy  which  was  issued  for 
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the  plaintiff  until  he  should  call  for  it.  This  was  a  matter  in 
which  the  company  had  no  interest,  and  over  which  it  had  no 
control  whatever,  and  when  the  agent  received  it  for  the  plain- 
tiff for  that  purpose,  it  was  clearly  a  delivery  by  the  company. 
From  the  day  the  agent  received  the  order  for  the  insurance 
until  the  property  burned,  he  had  the  direction  of  the  plaintiff 
to  issue  the  policy,  and  after  it  was  issued  and  delivered  neither 
party  could  modify  or  cancel  the  contract  witliout  some  special 
authority  so  to  do  from  the  other. 

Counsel  for  defendant  at  the  close  of  the  trial  requested  the 
court  to  give  to  the  jury,  in  its  charge,  four  written  proposi- 
tions, each  of  which  closed  with  a  clause  asking  the  court  to 
direct  the  verdict  for  the  defendant.  This  the  court  correctly 
refused  to  do. 

Three  of  the  requests  asked  the  court  to  pass  upon  the  facts. 
While  they  were,  as  we  have  said,  based  upon  testimony  sub- 
stantially uncontradicted,  still  its  credibility  was  for  the  jury, 
and  which,  to  reach  the  conclusion  assumed  in  the  requests, 
the  court  would  have  to  discredit.  The  court  is  never  per- 
mitted to  do  this. 

We  find  nothing  in  the  exceptions  to  the  charge  as  given 
needing  consideration. 

The  judgment  must  be  affirmed. 

Insttbanok.  —  Notice  by  an  insurance  company  for  the  purpose  of  cancel- 
ing a  policy  must  be  ji;iven  to  the  insured  himself,  not  merely  to  the  broker 
through  whom  the  policy  was  obtained:  Mutual  Aasur.  Soc.  v.  Scottish  Union 
etc.  Ins.  Co.,  84  Va.  116;  10  Am.  St.  Rep.  819,  and  note;  London  etc.  Ins.  Co. 
V.  TumbuU,  86  Ky.  230. 

Insuranck  Aqent.  —  An  agent  cannot  issue  a  policy  that  will  be  valid  and 
binding,  where  either  the  insurer  or  the  insured  has  no  knowledge  of  the 
transaction;  for  the  consent  and  knowledge  of  both  the  insured  and  the  in- 
surer is  absolutely  necessary  to  effectuate  a  valid  contract  in  insurance:  Lon- 
don  etc.  Ins.  Co.  v.  TumbuU,  86  Ky.  230.  Where  an  insurance  agent  is  au- 
thorized to  issue  policies  and  consummate  the  entire  contract  of  insurance, 
he  binds  the  insurer  by  any  act,  agreement,  waiver,  or  representation  within 
the  scope  of  ordinary  insurance  business,  when  such  acts,  etc.,  are  not  known 
by  the  insured  to  be  outside  of  such  agent's  authority :  National  etc.  F.  Ins. 
Co.  V.  Barnes,  41  Kan.  161;  but  to  authorize  an  insurance  agent  to  effect 
insurance  in  other  companies  in  the  interest  of  his  principal  he  must  have 
special  authority  from  the  principal  so  to  do:  London  etc  Ins.  Co,  t.  Turn- 
bull,  86  Ky.  2.30. 

Jury  and  Jurors — Credibility  of  Witnesses. — The  competency  of 
witnesses  is  for  the  court,  but  their  credibility  is  always  for  the  jury:  Ex- 
tended note  to  Dunn  v.  People,  86  Am.  Dec.  328-331;  State  v.  Boxsie,  15  R  I. 
1;  2  Am.  St.  Rep.  838,  and  note;  Shekey  v.  Elciredi/e,  71  Wis.  538;  People  v. 
Cking  Hing  Chang,  74  Cal.  389;  and  when  all  of  tlie  witnesses  are  entitled  to 
«qual  credit,  iu  tlie  abdeiice  of  controlling  circumstances  the  greater  number 
must  control:  Katzenbach  v.  Holt,  43  N.  J.  Eq.  536. 
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Slahsks — Etidbmcb  of  Ohabaotkr.  — Plaiatiflf  in  action  for  slander  can- 
not ihow  his  general  good  character  and  reputation  as  part  of  his  main 
ease,  even  though  he  is  asked  upon  cross-examination  in  relation  to  spe- 
eifio  acts,  which,  if  true,  might  tend  to  discredit  his  character  and  repu- 
tation. 

Slander  —  Evidenob  or  Character.  —  In  slander,  plaintiff's  character  is 
presumed  to  be  of  the  best,  and  until  it  is  assailed  he  cannot  introduce 
evidence  to  add  to  or  increase  its  virtue. 

Slander  —  Evidence  —  Animus  of  Witness.  —  Where  plaintiff  in  action  for 
slander  has  testified  to  defendant's  bitter  feeling  toward  him  because  of 
certain  divorce  proceedings,  he  may  be  cross-examined  fully  as  to  such 
proceedings,  in  order  to  show  his  animm,  motive,  and  bias. 

Slander  —  Pbivileobd  Cohhunications.  —  Plaintiff  in  action  for  slander 
cannot  be  compelled  on  cross-examination  to  divulge  communications 
made  by  him  to  his  divorced  wife  during  marriage,  nor  can  she  testify 
thereto. 

Pleadinq  and  Practice.  —  Conversation  not  Shown  to  re  Connected 
WITH  THE  Suit  is  inadmissible,  and  it  is  error  to  admit  it,  and  after  it 
is  stricken  out  to  allow  counsel  to  comment  upon  it  to  the  jury. 

Slander  —  Evidence  in  MmoATiON  of  Damages.  —  Defendant  in  slander 
cannot,  in  mitigation  of  damages,  prove  threats  uttered  by  plaintiff 
against  him,  unless  he  can  show  that  such  threats  were  communicated 
to  him  before  the  time  when  he  is  alleged  to  have  spoken  the  slanderous 
words. 

Cass  E.  Herrington  and  Theodore  Hollister,  for  the  appel- 
lant. 

Taft  and  Smith,  for  the  defendant. 

Morse,  J.  This  is  an  action  for  slander,  arising  in  White 
Lake,  Oakland  County,  and  tried  in  the  circuit  court  for  that 
county.     Verdict  and  judgment  went  for  the  defendant. 

It  was  charged  in  the  declaration  that  the  defendant  had 
wrongfully  accused,  in  various  words  and  ways,  the  plaintiff 
of  burning  defendant's  barn  in  August,  1886.  The  plea  was 
the  general  issue. 

We  shall  consider  the  errors  assigned  in  the  order  in  which 
they  were  argued  before  us. 

1.  Upon  the  cross-examination  of  the  plaintiff  he  was  asked 
questions  concerning  his  treatment  of  his  wife,  who  was  a 
daughter  of  the  defendant,  and  if  he  did  not  at  one  time,  while 
they  were  living  together,  take  her  down  and  put  his  foot  upon 
her,  and  otherwise  use  her  cruelly. 

The  plaintiff  called  as  his  next  witness  one  Jackson  Voor- 
heis,  and  his  counsel  proposed  to  show  by  such  witness  what 
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the  general  reputation  of  the  plaintiff  was,  where  he  resided, 
as  to  being  an  upright,  law-abiding  citizen.  This  was  ex- 
cluded. 

It  is  contended  that  the  plaintiff  has  a  right  in  this  action 
to  show  his  general  good  character  and  reputation  as  a  part 
of  his  main  case,  as  such  character  and  reputation  are  neces- 
sarily involved  in  the  issue,  independently  of  the  fact  whether 
such  character  is  attacked  by  defendant  or  not,  and  especially 
in  this  case,  where,  upon  the  cross-examination,  the  character 
of  the  plaintiff  had  been  indirectly,  if  not  directly,  questioned. 
The  following  authorities  are  cited  to  sustain  this  contention: 
Williams  v.  Haig,  3  Rich.  362;  45  Am.  Dec.  774;  Bennett  v. 
Hyde,  6  Conn.  24;  Adams  v.  Lawson,  17  Gratt.  258;  94  Am. 
Dec.  455;  Shroyer  v.  Miller,  3  W.  Va.  158;  Sample  v.  Wynn^ 
Bush.  319;  Romayne  v.  Duane,  3  Wash.  C.  C.  246;  Williams  y. 
Greenwade,  3  Dana,  432;  King  v.  Waring,  5  Esp.  13;  Rogers  v. 
Clifton,  3  Bos.  &  P.  583;  Burton  v.  March,  6  Jones,  409; 
Wood's  Starkie  on  Slander  and  Libel,  717. 

We  think  the  better  doctrine  and  the  weight  of  authority 
support  the  ruling  made  by  the  court  below.  The  law  pre- 
sumes the  character  of  the  plaintiff  to  be  good  until  it  is 
attacked,  and  he  can  safely  rest  upon  that  presumption.  As 
long  as  it  is  not  assailed,  there  is  no  comparative  degree  of 
good,  better,  best,  in  his  character.  It  stands  as  the  best.  If 
he  himself  open  the  inquiry,  then  the  comparison  legitimately 
commences;  and  upon  his  own  showing,  and  without  any  at- 
tack by  the  defendant,  his  character  may  be  qualified  and 
reduced  below  the  standard  of  the  presumption,  upon  which 
he  may  confidently  rely  until  it  is  questioned  by  the  opposite 
party.  Without  introducing  any  evidence,  his  reputation  and 
character  stand  without  qualification  or  defect,  and  no  evi- 
dence that  he  may  offer  can  add  to  or  increase  its  force  and 
virtue.  The  almost  universal  rule  has  been  as  held  by  the 
circuit  judge.  See  the  following  authorities:  Cornwall  v.  Rich- 
ardson, Ryan  &  M.  305;  Matthews  v.  Huntley,  9  N.  H.  146; 
Stow  V.  Converse,  3  Conn.  325;  8  Am.  Dec.  189;  Bamfield  v. 
Massey,  1  Camp.  460;  Dodd  v.  Norris,  3  Id.  519;  Houghtaling 
V.  Kelderhouse,  2  Barb.  149;  1  N.  Y.  530;  Goughv.  St.  John,  16 
Wend.  646;  Anderson  v.  Long,  10  Serg.  &  R.  55;  1  Wharton 
on  Evidence,  2d  ed.,  sees.  47,  50;  Miles  v.  Vanhorn,  17  Ind. 
245;  79  Am.  Dec.  477;  McCabe  v.  'Platter,6  Blackf.  405;  How- 
ard V.  Patrick,  43  Mich.  121.  See  also  Fahey  v.  Crotty,  63  Id. 
383;  6  Am.  St.  Rep.  305,  and  cases  there  cited. 
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Nor  can  the  fact  that  inquiries  are  made,  upon  cross-exam- 
ination, in  relation  to  specific  facts  that  may  tend  to  weaken 
his  good  character  and  lessen  his  good  reputation,  change  this 
rule.  Such  specific  facts  cannot  be  met,  either  as  a  part  of 
the  main  case,  or  upon  rebuttal,  with  evidence  of  general  repu- 
tation in  the  community  where  he  lives.  If,  upon  such  cross- 
examination,  he  admits  the  existence  of  such  specific  facts, 
they  must  stand  against  him  for  what  they  are  worth,  except 
as  they  may  be  explained  and  qualified  by  evidence  or  expla- 
nation in  his  behalf.  If  they  are  denied  by  him,  and  the  de- 
fendant introduces  testimony  tending  to  establish  them,  he 
has  the  right,  in  rebuttal,  to  deny  them,  and  establish  their 
falsity  or  non-existence. 

2.  The  cross-examination  of  the  plaintiff  with  the  view  of 
showing  that  there  had  been  divorce  proceedings  between  the 
plaintiff  and  his  wife;  that  under  the  decree  in  the  case  he 
had  been  compelled  to  pay  five  hundred  dollars  for  the  sup- 
port of  his  child;  and  that  he  had  made  threats  that  he  was 
going  to  get  a  portion  of  the  money  back, — was  coupled  with 
a  remark  by  defendant's  counsel,  "and,  in  my  judgment,  that 
is  all  this  suit  is  for,  so  far  as  that  is  concerned,"  and  the  fur- 
ther statement,  "  that  is  our  theory  of  the  case,  may  it  please 
the  court." 

This  testimony  was  competent  to  show  the  animus,  motive, 
and  bias  of  the  witness.  He  had  also  testified,  on  his  direct 
examination,  in  regard  to  the  divorce  proceedings,  and  that 
on  account  of  the  differences  between  himself  and  his  wife, 
the  feeling  of  the  defendant  was  very  bitter  towards  him.  It 
was  therefore  proper  to  cross-examine  him  on  this  subject. 

3.  The  plaintiff,  upon  cross-examination,  was  interrogated 
in  relation  to  communications  claimed  to  have  been  made  by 
him  to  his  wife  before  the  severance  of  the  marital  relation, 
and  Adelaide  V.  Hitchcock,  his  divorced  wife,  was  permitted, 
against  objection,  to  testify  as  to  what  the  plaintiff  said  to  her 
while  he  was  her  husband. 

This  was  plainly  error,  and  against  the  express  prohibition 
of  the  statute:  Laws  of  1855,  p.  288;  Maynard  v.  Vinton,  59 
Mich.  151,  152;  60  Am.  Rep.  276.  Death  does  not  release  the 
eeal  of  secrecy  enjoined  by  the  statute,  and  if  death  cannot 
remove  the  disability,  a  divorce  will  not  do  so. 

4.  One  William  Wickens,  a  witness  for  defendant,  was  ques- 
tioned in  regard  to  a  conversation  with  plaintiff,  in  which  the 
plaintiff  requested  Wickens  to  get  the  defendant  drunk,  at 
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plaintifiF's  expense.  The  questions  were  asked  with  the  evi- 
dent intent  of  proving  that  the  time  of  getting  him  drunk 
related  to  the  trial  of  the  case  under  consideration. 

The  counsel  for  the  plaintifif",  before  the  witness  had  stated 
the  time  of  the  conversation,  or  what  it  was,  requested  the 
court  to  permit  him  to  ask  the  witness  if  the  conversation 
pertained  to  the  suit  then  on  trial.  This  request  the  court 
refused.  The  witness  then  stated,  under  objection  from  plain- 
tiff's counsel,  that  plaintiff  said  to  him  that  he  wished  to  re- 
cover possession  of  his  child;  and  also  said:  "'You  see  Mr. 
Moore  up  here  occasionally,  do  you  not  ?  '  I  said  I  did.  He 
wanted  to  know  if  I  would  not  get  Mr.  Moore  drunk,  and  he 
would  stand  the  expense." 

After  an  ineffectual  attempt  to  connect  this  testimony  with 
the  suit  at  bar,  the  attorneys  for  defendant  consented  that  the 
testimony  of  the  witness  might  be  stricken  out  of  the  case^ 
and  it  was  struck  out. 

If  plaintiff's  counsel  had  been  permitted  to  ask  the  ques- 
tion desired  by  him,  the  testimony  of  the  witness  would  not 
have  gone  before  the  jury  to  the  prejudice  of  the  plaintiff. 

But  the  error  did  not  stop  here.  When  the  counsel  for  the 
defendant  were  presenting  the  case  to  the  jury,  after  the  evi- 
dence was  all  submitted,  Mr.  Smith,  in  his  argument,  said: 
"  To  go  and  get  the  old  man  drunk,  in  this  case,  because  he 
occasionally  takes  a  glass  of  beer;  to  get  him  under  the  in- 
fluence of  liquor;  and  when  he  was  under  that  influence,  —  oh, 
the  double-damned  damnation  of  the  man,  when  he  wouldn't 
take  him  at  his  best;  wouldn't  rely  upon  his  age;  but  he  must 
make  him  intoxicated  before  he  dare  get  statements." 

Mr.  Herrington,  of  counsel  for  plaintiff,  interrupting:  "I 
except  to  these  remarks,  because  there  is  no  evidence  that  the 
plaintiff  expected  to  get  the  defendant  intoxicated." 

Mr.  Smith,  proceeding:  "  What  does  he  do?  He  says,  'Get 
him  drunk.  Take  advantage  of  him.'  That  is  the  man  that 
comes  in  here  and  asks  for  damages  at  your  hands." 

Mr.  Herrington:  "I  except  to  the  remark  that  he  said,  'Get 
him  drunk.'" 

Mr.  Smith:  "Is  he  entitled  to  the  slightest  consideration  at 
your  hands?  Not  any.  It  doc6  not  stop  there.  There  are 
other  things  in  the  case  which  bear  upon  his  character;  and 
what  is  it?  In  the  month  of  June,  1886,  at  a  time  when  they 
were  getting  in  hay,  what  occurred  then  that  shows  tljat  that 
man  has  got  no  character  or  no  standing?     What  did  lie  do? 
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Riding  by  in  a  buggy,  after  meeting  the  old  man  upon  the 
road,  and  seeing  John  Gulick,  his  hired  man,  down  in  the  field 
getting  up  the  hay,  he  says:  *  See  the  sons  of  bitches  toiling, 
getting  in  their  hay.  It  will  do  them  no  good.  They  will 
never  feed  it  out.'  Oh,  what  does  that  mean?  It  means  that 
which  was  consummated  in  less  than  sixty  days;  that  it  did 
go  up  in  the  smoke  and  the  flame,  together  with  that  barn 
that  went  up  on  the  evening  in  August." 

Mr.  Herrington:  "I  except  to  that  as  incompetent,  because 
they  cannot  prove  that  he  set  the  barn  on  fire." 

Mr.  Smith:  "If  he  was  treated  justly  to-day  he  would  be 
arrested  for  suborning  witnesses,  which  is  a  state-prison 
offense." 

Mr.  Herrington:  "I  except  to  those  remarks." 

It  does  not  appear  from  the  record  that  the  court  had  any- 
thing to  say  while  these  proceedings  were  going  on.  There 
was  no  evidence  in  the  case  to  warrant  the  language  of  Mr. 
Smith  in  relation  to  the  attempt  of  the  plaintiff  to  get  defend- 
ant drunk,  and  he  should  have  been  promptly  stopped  when 
the  attention  of  the  court  was  called  to  it  by  the  exception  of 
plaintiff's  counsel. 

Neither  was  it  proper  for  Mr.  Smith  to  charge,  as  he  did, 
that  plaintiff  burned  the  barn.  There  was  nothing  in  the 
pleadings  that  justified  the  raising  of  any  such  issue.  It  was 
competent  to  show  that  the  plaintiff  had  threatened  to  burn 
the  barn,  if  such  threats  were  made  known  to  the  defendant 
before  the  speaking  of  the  alleged  slanderous  words,  in  miti- 
gation of  damages,  as  tending  to  show  that  defendant  had 
^ood  reason  to  believe  that  he  was  speaking  the  truth.  Such 
threats  were  admissible  for  no  other  purpose,  save  to  show  bias 
of  plaintiff,  under  the  pleadings. 

Besides,  it  was  shown  by  the  witness  Mr.  Hyde,  who  testi- 
fied to  these  remarks  of  plaintiff  about  the  hay,  that  the  con- 
versation had  never  been  communicated  to  the  defendant. 
The  testimony  was  introduced  ostensibly  to  show  malice  upon 
the  part  of  plaintiff  toward  defendant.  The  evidence  of  the 
witness  Hutcliins  was  confined  to  remarks  made  by  the  plain- 
tiff abuut  the  divorce  suit,  and  that  he  said  Mr.  Moore  and  his 
family  were  trying  to  ruin  him,  and  if  he  ever  got  a  chance, — 
"got  a  clew  to  make  him  pay  back  the  money,  —  he  would  try 
his  turns.  He  said  if  he  ever  got  the  chance  he  should  like 
to  see  Moore  in  Jackson,  because  he  thought  he  had  misused 
liim  altogether." 
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This  talk  was  not  commimicated  to  defendant  before  the 
alleged  utterance  of  the  slanderous  words. 

5.  A  motion  was  made  to  strike  out  the  evidence  of  both  the 
witnesses,  Hyde  and  Hutchins,  as  incompetent  and  immate- 
rial. The  motion  was  denied.  The  testimony  of  the  witnesses 
was  properly  retained,  as  bearing  upon  the  motive  and  bias  of 
the  plaintiff,  and  thereby  affecting  his  credibility  as  a  witness. 
But  it  should  not  have  been  used  for  any  other  purpose,  and 
the  jury  should  have  been  so  instructed;  but  they  were  not. 

.  Nor  should  counsel  have  been  permitted  to  use  this  evidence 
to  establish  a  burning  of  the  barn  by  the  plaintiff,  or  in  miti- 
gation of  damages.  There  was  no  evidence  that  defendant 
knew  anything  of  these  threats  at  the  time  he  was  charged 
with  speaking  the  slanderous  words. 

Adelaide  V.  Hitchcock  could  not  legally  testify  that  she 
told  her  father  what  her  husband  said  to  her  while  she  was 
his  wife,  and  state  what  she  told  her  father,  as  that  would  be 
a  violation  of  the  statute.  It  would  permit  her  indirectly  to 
do  what  the  statute  forbids  her  to  do  directly,  as  she  would 
thus  place  before  the  jury  the  statements  of  her  husband  to 
her.  It  may  be  that  the  defendant  might  state,  in  his  own 
defense,  in  mitigation  of  damages,  what  his  daughter  stated 
to  him,  if  the  statement  was  made  before  the  alleged  slander; 
but  he  testified  to  nothing  of  the  kind  on  the  trial. 

There  was  no  proof  in  the  case,  according  to  the  record, 
which  purports  to  set  out  substantially  all  the  testimony  in 
the  case,  that  any  threat  of  the  plaintiff  against  the  defend- 
ant was  communicated  to  him  before  the  alleged  slander,  ex- 
cepting the  statement  made  in  his  presence  to  her  mother  by 
Adelaide  V.  Hitchcock,  which  was  not  admissible,  and  which 
it  is  not  certain,  from  her  testimony,  that  he  heard.  There- 
fore the  court  should  have  given  the  following  instruction 
asked  by  the  plaintiff's  counsel:  "There  is  no  evidence  in  this 
case  which  can  be  received  in  mitigation  of  damages." 

6.  We  do  not  think  the  court  erred  in  his  instruction  to  the 
jury  in  relation  to  the  receipt.  That  was  a  question  for  the 
jury  to  determine;  and  the  court  very  properly  said  that  they 
must  find  how  far  the  plaintiff  was  connected  with  it,  and  how 
far  that  connection,  if  he  was  connected  at  all,  affected  his 
credit  as  a  witness. 

For  the  errors  herein  noted,  the  judgment  below  is  re- 
versed, and  the  plaintiff  granted  a  new  trial,  with  costs  of 
this  court. 
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Slander—  Evidence  of  Chakacter  in  Actions  for.  —  Evidence  of  » 
party's  good  character  is  inadtnissible  in  civil  actions,  where  «ach  character 
ia  not  directly  in  issue:  FaJiey  v.  Crotty,  63  Mich.  383;  6  Am.  St.  Rep.  305, 
aad  note;  compare  Anthony  v.  Stephens,  1  Mo.  254;  13  Am.  Dec.  497,  and 
particularly  note  499,  500.  Evidence  in  a  slander  case  of  plaintiff's  good 
character  is  inadmissible,  as  a  general  rule,  until  there  has  been  an  attempt 
by  evidence  to  impeach  it:  Miles  v.  Vanhorn,  17  Ind.  245;  79  Am.  Dec.  477; 
Rhodes  v.  Ijamea,  7  Ala.  574;  42  Am.  Dec.  604;  but  the  defendant  may  show 
that  the  plaintiff's  reputation,  in  regard  to  the  particular  crime  charged  in 
tlie  slander,  prior  to  the  utterance  of  the  alleged  slanderous  words,  was  bad: 

B V.  J ,  22  Wis.  372;  94  Am.  Dec.  604;  and  it  has  been  held  in  a 

South  Carolina  case  that  the  general  good  character  of  the  plaintiff,  in  an  ac- 
tion for  slander,  could  be  admitted  in  evidence,  even  though  not  called  in 
question  by  the  defendant:  Williama  v.  Haig,  3  Rich.  362;  45  Am.  Deo.  774; 
compare  note  to  O'Bryan  v.  0'Bi~yan,  53  Id.  133,  134,  as  to  the  admissibility 
of  evidence  of  character  generally.  It  is  not  competent  to  inquire  apon  cross- 
examination  into  rumors  affecting  a  plaintiff's  character,  where  in  an  action 
for  slander  none  of  her  witnesses  testified  on  their  direct  examination  as  to 
her  character,  or  as  to  rumors  with  respect  thereto,  and  this  is  the  rule,  even 
though  her  bad  reputation  has  been  set  up  in  mitigation  of  damages:  Man- 
ners V.  McClelland,  74  Iowa,  318. 

Witnesses,  Cross-examination  of.  —  Under  what  circumstances  a  wit- 
ness may  be  cross-examined  as  to  collateral  matters,  and  how  far  the  exami- 
nation may  be  pursued:  Note  to  Turnpike  Road  Co.  v.  LoonUs,  88  Am.  Dec. 
321,  322;  and  for  cross-examination  of  witnesses  generally:  Note  to  State  v. 
White,  27  Am.  Rep.  140-145.  Great  latitude  ia  permitted  in  the  cross-exam- 
ination of  witnesses,  both  to  impeach  the  witness  and  to  test  his  accuracy  and 
his  animus:  Phoenix  Ins.  Co.  v.  Copeland,  86  Ala.  551;  Sigafoos  v.  Minneapolis 
etc.  R'y  Co.,  39  Minn.  8.  A  party  who  has  been  examined  as  a  witness  at 
the  instance  of  the  adverse  party,  prior  to  the  trial,  may  also  be  cross-exam- 
ined by  him  at  the  trial,  and  his  testimony  on  such  cross-examination  will  be 
competent  evidence  in  the  party's  favor:  Mosier  v.  Stall,  119  Ind.  245.  Yet 
a  party  cannot  cross-examine  his  adversary's  witness  upon  irrelevant  matters 
merely  to  draw  out  something  which  he  may  contradict  by  other  evidence: 
Evans  v.  De  Lay,  81  Cal.  103;  although  where  a  fact  has  been  positively 
stated  on  direct  examination,  cross-examination  for  the  purpose  of  getting  a 
restatenieut  of  the  same  matter  is  not  improper:  Worden  v.  Humedon  etc.  R'y 
Co.,  76  Iowa,  311.  A  defendant  must  not  establish  his  defense  by  facts 
elicited  upon  the  cross-examination  of  plaintiff's  witnesses,  when  the  matters 
were  not  raised  in  their  examination  in  chief:  Bulliss  v.  Chicago  etc.  R'y  Co., 
70  Id.  GSO;  Sterling  v.  Bock,  37  Minn.  29.  On  a  trial  for  rape  the  prosecu- 
trix cannot  be  cross-examined  as  to  her  previous  chaste  character:  F)-y  v. 
Coianionwtalth,  82  Va.  334.  When  plaintiff,  suing  for  damages  for  having 
been  expelled  from  a  train  for  failure  to  produce  a  ticket,  testified  that  he 
had  a  ticket  at  the  time  of  his  expulsion,  had  not  sold  it  or  given  it  away,  he 
could  not  properly  be  asked  upon  his  cross-examination  what  had  become  of 
such  ticket:  Louisville  etc.  R.  R.  Co.  v.  Maybin,  66  Miss.  84.  It  is  compe- 
tent to  ask  any  que^stion  on  cross-examination  which  bears  directly  or  indi- 
rectly upon  any  portion  of  the  testimony  given  in  chief,  or  which  tests  the 
credibility,  kuovvk-dge,  or  recollection  of  the  witness:  Sharp  t.  Hoffman,  79 
Cal.  405. 

In  criminal  cases,  the  prosecution  may  show,  upon  cross-examination,  that 
a  wiLue.ij  iias  tescilied  iu   another  suit  directly  contrary  to  hia  testimony  in 
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chief:  People  v.  Jensen,  66  Mich.  711;  but  the  witness  has  the  right  to  have 
such  contradictory  statements,  made  by  him  upon  a  former  trial,  presented 
to  him  and  read,  if  they  were  in  writing:  People  v.  Lee  Chuck,  78  Cal.  317. 
Under  the  Penal  Code  of  California,  section  1323,  the  court  has  not  the  same 
discretion  as  to  the  extent  and  scope  of  the  cross-examiuat^un  of  a  defendant 
as  in  the  case  of  other  witnesses:  People  v.  Rozelle,  78  Id.  84.  It  is  discre- 
tionary with  the  court  to  allow  or  refuse  a  defendant  in  a  criminal  case  the 
right  to  cross-examine  parties  who  file  counter-affidavits  in  support  of  a  verdict 
which  has  been  assailed  by  defendant  for  misconduct  on  the  part  of  tlue  jury: 
People  V.  Lee  Chuck,  78  Id.  317.  Where  an  accused  testifies  in  chief  about 
his  birth,  parentage,  education,  and  business,  he  may  be  cross-examined  as 
to  whether  he  was  ever  arrested  before:  People  v.  Fong  Ching,  78  Id.  169;  so 
where  a  defendant  denies  the  commission  of  the  crime,  he  may  be  asked,  on 
cross-examination,  whether  a  letter,  which  tends  to  contradict  such  denial, 
is  in  his  handwriting:  People  v.  Jiozelle,  78  Id.  84.  A  defendant  on  trial  for 
an  assault  cannot  be  cross-examined  as  to  other  assaults  committed  by  him, 
with  respect  to  which  he  said  nothing  upon  his  examination  in  chief:  People 
v.  Blthop,  81  Id.  113;  compare  Sharon  v.  Sharon,  79  Id.  635.  Where  a  wit- 
ness for  the  state  has  testified  to  the  good  reputation  of  a  deceased  as  a 
peaceable  citizen,  and  denied,  upon  cross-examination,  that  he  ever  heard  of 
certain  difliculties  in  which  the  deceased  was  involved,  the  accused  cannot 
prove  the  existence  of  such  difficulties  to  impeach  the  witness's  testimony: 
Hussey  v.  State,  87  Ala.  122.  A  witness  by  whom  another  witness  is  sought 
to  be  impeached  as  to  his  general  character  can  be  cross-examined  as  to  hi» 
capacity  to  testify  as  to  such  character:  Clapp  v.  Engledow,  72  Tex.  252. 

Husband  and  Wife.  —  Under  what  circumstances  married  persons  maj^ 
testify  to  matters  criminating  each  other:  Note  to  State  v.  Boyd,  27  Am< 
Dec.  377-381.  Husband  and  wife  are  competent  to  testify  for  each  other  ia. 
criminal  prosecutions,  but  are  not  competent  witnesses  for  the  state  unles» 
the  offense  is  a  crime  or  misdemeanor  committed  by  one  against  the  other;, 
and  this  rule  is  not  relaxed  by  a  mere  separation  of  the  spouses:  Johnson  n 
State,  27  Tex.  App.  135. 

A  husband,  as  a  general  rule,  cannot  be  a  witness  against  his  wife  in  a  civil 
case,  unless  the  case  be  a  suit  for  divorce  between  the  parties:  Schnabel  v. 
Bett%  23  Fla.  178;  nor  can  a  wife  be  bound  by  declarations  or  acts  of  her  hus- 
band adverse  to  her  interests:  Clapp  v.  Engledow,  72  Tex.  262;  yet  when  » 
wife  asserts  title  under  the  acts  of  her  husband,  then  his  declarations  are 
competent  against  the  wife:  Hurley  v.  Lockett,  72  Id.  262;  and  where  dower 
is  sued  for  in  the  lands  of  a  wife,  her  husband,  as  a  co-defendant,  has,  under 
the  Missouri  statute,  such  a  substantial  interest  in  the  result  as  to  make  him 
a  competent  witness  in  the  suit:  0' Bryan  v.  Allen,  95  Mo.  68.  When  a  hus- 
band negotiates  a  sale  of  laud  for  his  wife's  benefit,  and  the  deed  is  made  to 
her,  his  subsequent  admissions  are  not  competent  against  her:  Jackson  v. 
Stanley,  87  Ala.  271. 

A  wife  could,  at  common  law,  make  complaint  against  her  husband  for  hij 
assaults  upon  her,  and  be  herself  a  competent  witness  in  the  prosecution 
against  him:  People  v.  Setting,  66  Mich.  705;  and  where  it  is  apparent  that 
a  defendant  and  hia  wife  were  acting  in  concert  in  a  matter,  the  sayings  and 
doings  of  the  wife  can  be  admitted  against  the  husband:  Edgell  v.  Francis,  65 
Id.  303.  A  wife,  though  again  married,  cannot  testify  as  to  the  conversa- 
tions had  daring  her  first  marriage  between  herself  and  a  former  husband,  or 
with  her  husband  and  third  persons:  O'Bryan  v.  Allen,  95  Mo.  68;  but  a  wife 
is  competent  to  testify  against  her  husband  with  respect  to  matters  which 
Am.  Ht.  R«p.,  Vol.  XIV.— 81 
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have  occurred  since  obtaining  a  divorce  from  him,  although  incompetent  as 
to  matters  which  happened  before  such  divorce:  Long  v.  State,  86  Ala.  36. 
The  acts  of  a  wife  may  be  given  in  evidence  against  her  husband  as  circum- 
stancea  tending  to  criminate  him,  even  though  she  herself  could  not  be  a  wit- 
ness against  him:    WMte  r.  State,  86  Ala.  69. 


Tinker  v.  Hurst. 

f70  MiCHIOAN,  159.] 

Baukruptct  and  Insolvency,  —  Notk  Given  under  Aorbehent  be- 
tween Creditor  and  Debtor  prior  to  the  latter's  discharge  in  bank- 
ruptcy, by  which  the  latter  is  to  give  the  former  his  notes  for  the  bal- 
ance of  the  creditor's  debt,  and  based  on  no  other  consideration,  ia 
fraudulent  and  void. 

William  E.  Heme  and  George  W.  Radford^  for  the  appel- 
lant. 

H.  M.  Campbell  and  Otto  Kirchner,  for  the  defendant. 

Sherwood,  C.  J.  The  declaration  in  this  cause  is  upon  all 
the  common  counts  in  assumpsit,  and  specially  upon  a  promis- 
sory note  made  by  defendant  to  plaintiff  for  the  payment  of 
$1,624,  three  years  from  date,  with  interest,  and  dated  July 
6,  1876;  also  for  a  balance  due  on  an  account  of  $87. 

The  defendant  pleaded  the  general  issue,  and  gave  notice 
under  his  plea  that  he  would  show  the  note  was  given  without 
consideration,  and  in  fraud  of  his  composition  in  bank- 
ruptcy. 

Trial  was  had  in  the  Wayne  circuit  court  by  jury  before 
Judge  Look.  The  claim  upon  the  account  was  admitted,  and 
verdict  and  judgment  were  rendered  for  that  amount  for 
the  plaintiff.  His  claim  on  the  note  was  rejected,  and  he  now 
brings  error  to  this  court. 

From  the  testimony  it  appears  that,  on  June  28,  1875,  Hurst 
failed,  and  filed  a  voluntary  petition  in  bankruptcy;  that 
Tinker  was  a  creditor  to  the  amount  of  about  six  thousand  six 
hundred  dollars;  that  after  filing  the  petition  Hurst  made  a 
composition  with  his  creditors,  under  the  provisions  of  the 
bankrupt  law,  for  twenty  cents  upon  the  dollar,  and  obtained 
his  discharge.  It  was  necessary  for  him,  unJer  the  law,  to 
procure  the  assent  of  a  majority  in  number,  and  three  fourthi 
in  amount,  of  his  creditors  to  the  composition,  to  make  it 
available.  Hurst  claims  and  testifies  that  it  was  necessary 
for  him  to  secure  the  assent  of  Mr.  Tinker  and  his  vote  to 
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effect  the  composition;  and  to  accomplish  this  he  was  obliged 
to  and  did  agree  to  give  Mr,  Tinker  three  notes,  one  being  the 
note  in  suit  for  the  balance  of  his  claim  after  the  composition 
was  carried  out.  The  order  confirming  the  composition  was 
made  September  28,  1875, 

The  defendant  claimed  upon  the  trial,  and  it  was  the  theory 
of  his  counsel  in  the  case,  that  he  gave  the  note  in  question, 
with  two  otiiers,  in  pursuance  of  an  agreement  made  with  the 
plain tiflf  before  the  requisite  number  of  creditors  had  been 
secured  to  the  composition,  whereby  the  plaintiff  should  con- 
sent to  the  same,  and  after  the  composition  was  made  and 
concluded,  he  should  have  said  notes  for  the  balance  of  his 
debt;  that  such  agreement  was  the  sole  consideration  for  the 
note,  and  it  was  therefore  void. 

On  the  other  side,  the  plaintifi"  testifies,  and  it  is  his  theory 
of  the  case,  that  the  note  in  suit  was  given  to  him  voluntarily 
by  the  defendant;  that  he  wanted  to  pay  his  indebtedness  to 
the  plaintiff,  and  recognizing  his  moral  obligation  so  to  do, 
long  after  the  composition  had  been  made,  and  the  proceedings 
closed,  he  voluntarily  came  to  the  plaintiff,  and  proposed  to 
pay  the  balance  of  the  indebtedness  as  soon  as  he  could;  that 
the  plaintiff  never  asked  him  to  pay  the  balance;  that  he 
never  made  any  such  agreement  with  the  defendant  as  he 
claims;  and  that  he  delivered  over  to  Mr.  Hurst,  when  the 
notes  were  given,  some  collaterals  he  held  to  secure  a  portion 
of  the  defendant's  original  indebtedness  to  him.  Upon  these 
two  theories  the  cause  was  tried. 

At  the  close  of  the  trial  the  court  charged  the  jury  as  fol- 
lows: "If  you  find-that  the  note  in  question  was  given  in  pur- 
suance of  an  agreement  with  Mr.  Tinker,  the  plaintiff,  made 
prior  to  the  composition  with  Mr.  Hurst's  creditors  in  bank- 
ruptcy, by  which  the  defendant  was  to  give  the  plaintiff  his 
notes  for  the  balance  of  plaintiff's  debt,  and  was  based  on  no 
other  consideration,  such  an  agreement  would  be  fraudulent 
and  void,  and  the  note  given  in  pursuance  of  such  an  agree- 
ment would  be  void,"  The  jury  found  specially  that  such  was 
the  fact. 

The  charge  raises  the  material  question  in  the  case.  We  are 
satisfied  the  circuit  judge  charged  correctly  in  this  case.  The 
question  is  not  a  new  one.  It  has  frequently  been  before  the 
courts,  and  in  every  case  which  has  fallen  under  observation 
it  has  received  the  same  solution.  Lord  Kenyon,  in  Cockshott 
v.  Bennett^  2  Term  Rep.  763,  placed  his  decision  on  the  true 
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ground,  and  which  we  regard  as  impregnable.  Speaking  of  the 
creditors  in  a  similar  case,  he  said:  "They  all  undertook  and 
muttially  contracted  with  each  other  that  the  defendants 
sboald  be  discharged  from  their  debts  after  the  execution  of 
the  deed." 

And  as  to  the  revival  of  the  debt  by  a  subsequent  promise, 
the  learned  chief  justice  Haid:  "Contracts  not  founded  iii  im- 
moral considerations  may  l>e  revived;  ....  but  this  transac- 
tion is  bottomed  in  fraud,  which  is  a  species  of  immorality, 
and  not  being  available  as  such,  cannot  be  revived  by  a  sub- 
sequent pronjise":  Cochhott  v.  Bennett^  2  Term  Rep.  763; 
lirilten  v.  Hughes,  5  Bing.  460;  Jackson  v.  Lomas,  4  Term  Rep. 
166;  Sadler  v.  Jackson^  15  Ves.  52;  Payne  v.  Eden,  3  Gaines, 
213. 

In  the  case  of  Wiggin  ▼.  Bush,  12  Johns.  305,  7  Am.  Dec. 
324,  Mr.  Justice  Yates  declared  "that  the  policy  of  the  law 
forbids  such  transactions,  and  that  the  giving  of  a  note  after- 
wards secretly  would  alone  be  sufficient  to  prevent  a  recovery 
U[>on  it."  See  also  Tuxbury  v.  MiUer,  19  Johns.  311;  Case  v. 
(Jerrish,  16  Pick.  49;  Fenner  v.  Dickey,  1  Flip.  44;  Baldwin  v. 
liosemmn,  49  Conn.  105;  Blasdel  v.  Fowle,  120  Mass.  447;  21 
Am.  Rep.  533;  Russell  v.  Rogers,  10  Wend.  473;  25  Am.  Dec. 
574;  I>eake  on  Contracts,  767. 

Many  more  cases  might  be  cited,  but  the  foregoing  are  suffi- 
cient. 

Enough  appearing  to  show  that  the  plaintifif  has  no  right  of 
action  upon  the  note  relied  upon,  it  if  unnecessary  to  consider 
the  other  assign ments  of  error. 

The  judgment  must  be  affirmed. 

BAKKRt'Kror.  —  Kffect  of  a  promiiie  to  pay  a  debt  disohargad  by  bank' 
rupt^jy:  Nolo  to  Eameat  v,  Parh-.,  27  Am.  Dec.  287-289;  not*  to  Knapp  ▼. 
Hiryl,  A'Z  Am.  Il<;p.  60,  61.  A  note  made  by  a  bankrupt  two  dayu  before 
liliii^  hi*  ai)plicatioii,  purporting  to  l>e  made  by  him  for  oaiih  advatiuoM  iugood 
faiDi,  to  eiiiible  liim  to  take  the  benelit  of  the  bankrupt  law,  aud  without 
whioh  it  w<jul'l  be  iiiii^oHxibie  lor  him  to  do  ito,  in  barred  by  his  discharge: 
Nel'ion  V,  SU-ivttrl,  M  Ala.  J 15;  26  Am.  Rep.  660,  A  necret  promiue  by  the 
debtor  to  one  of  the  cruditfirit,  who  unite  in  a  composition  agreement,  to  pay 
hiui  more  tliau  the  othem,  upon  comlitiun  that  ho  will  cun^uut  to  the  coinpo- 
eitioii,  ia  vuid,  and  thu  rule  i«  applicable  to  compoitiliouit  in  bankruptcy  pro- 
c«)u<luiga:  (Jaiey  v.  //out,  112  lud.  398.  Coto^are y/arri«0i» T.  OombU,  69  Mich. 
9«(  Ch-aiu  V.  HeiU,  63  Id.  727. 
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Baker   v.   Ohio   Farmers'    IxsriiANCB   Company. 

PO  MiCHlOAN.  199.] 
iNStTRANCB  —  MreRKPRKSBNTATIONS   OF    AOKIfT    BlKDnTO   UPOJT   OOJCPANT.  — 

Where  an  insurance  i^ent  fills  oat  and  signs  sn  application  for  insar> 
ancd  without  the  authority  or  knowledge  of  the  applicant,  in  which  he 
states  that  the  property  is  nneucumbared,  although  the  applicant,  iu  a 
prior  oral  application  to  him  for  insurance,  told  him  tha,t  there  was  a 
mortgage  on  the  property,  the  company  is  bonad,  though  the  policy 
provided  that  it  should  be  roid  for  any  false  representation  made  in  the 
application.  In  such  case  the  company,  by  issuing  the  policy  and  ac- 
cepting the  premium,  must  be  held  to  have  waived  a  written  application 
by  the  assured,  and  to  have  taken  the  insurance  with  the  encumbrance 
on  the  property. 

John  D.  Conely,  for  the  appellant. 

D.  P.  Foote,  for  the  plaintiflf. 

Morse,  J.  The  undisputed  facts  in  this  case  are  these: 
The  plaintiflf  lives  in  the  city  of  Saginaw,  where  she  owned 
ft  lot  having  a  dwelling-house  and  barn  thereon.  Upon  these 
premises  was  a  mortgage  dated  December  31,  1884,  and  given 
for  nine  hundred  dollars.  Upon  May  24,  1886,  there  was 
about  six  hundred  and  eight  dollars  due  upon  it.  Upon  that 
day  there  was  issued  to  her  a  policy  of  insurance  in  the  de- 
fendant company,  insuring  the  house  for  twelve  hundred  dol- 
lars, and  the  barn  for  three  hundred  dollars,  against  loss  or 
damage  by  fire,  for  a  period  of  forty-five  days.  June  20,  18S6, 
the  house  was  wholly  destroyed  by  fire,  and  the  barn  injured 
to  the  extent  of  thirty-five  dollars.  The  company  refused  to 
pay  the  loss,  and  she  brought  this  suit. 

The  policy  referred  to  an  application,  describing  it  as  an 
"application  and  survey  No.  1234."  The  word  "No."  and 
the  figures  "  1234  "  were  in  writing.  The  policy  declares  tiiat 
the  application  forms  part  of  the  policy,  and  it  states  that 
*'  upon  any  false  representation  by  the  assured  of  the  condi- 
tion, situation,  or  occupancy  of  the  property,  ....  or  any 
misrepresentation  whatever,  ....  this  insurance  shall  be 
void." 

It  also  contains  the  following  provisions:  "It  is  expressly 
agreed  that  this  company  shall  not  be  bound  by  any  act  or 
statement  made  to  or  by  the  agent  or  other  person  which  is 
not  contained  in  the  written  application  or  indorsed  on  this 
policy.  .\nJ  it  is  herehy  understood  and  agreed  by  and  l>e- 
tween  this  company  and  the  assured  that  this  poliey  is  made 
and  accepted  in  reference  to  the  foregoing  terms,  and  to  the 


486  Baker  v.  Ohio  Farmers'  Ins.  Co.  [Mich. 

conditions  printed  on  the  back  of  this  policy,  which  are  hereby 
declared  to  be  part  of  this  contract." 

On  the  back  of  the  policy  are  certain  printed  conditions,  of 
which  the  second  is  as  follows:  "If  the  premises  insured 
herein  be  encumbered  in  any  way,  this  policy  shall  be  void, 
unless  ....  the  encumbrance  on  the  premises  be  expressed 
in  the  application." 

The  plaintiff  never  made  any  written  application  for  insur- 
ance, nor  authorized  any  one  to  make  any  for  her,  and  did 
not  know  that  any  existed  until  the  time  of  the  trial  in  the 
court  below. 

One  W.  J.  Moffitt,  the  local  agent  of  the  defendant  at  East 
Saginaw,  solicited  the  insurance.  He  talked  with  the  plain- 
tiff about  the  insurance,  was  informed  by  her  of  the  existence 
of  the  mortgage  upon  the  premises,  looked  them  over  him- 
self, concluded  to  take  the  insurance,  received  the  payment 
of  the  premium  on  May  24,  1886,  and  told  plaintiff  that  her 
property  was  insured  from  twelve  o'clock,  noon,  of  that  day. 
He  asked  her  whether  she  wanted  the  loss,  if  any,  payable  to 
her  or  the  mortgagee.  She  told  him  to  make  it  payable  to 
herself.  Nothing  was  said  about  any  written  application.  A 
week  or  more  after  this,  Moffitt,  without  any  authority  from 
Mrs.  Baker,  and  without  her  knowledge,  filled  out  an  applica- 
tion in  her  name,  and  signed  plaintiff's  name  to  it.  He  testi- 
fied that  he  had  no  authority  from  her  to  do  so.  It  does  not 
appear  whether  the  application  was  received  by  the  company 
or  not  before  the  policy  was  delivered  to  Mrs.  Baker,  but  the 
policy  was  dated  and  countersigned  upon  the  day  the  insur- 
ance was  taken,  —  May  24,  1886. 

Moffitt  swears  he  delivered  the  policy  May  25,  1886.  Plain- 
tiff swears  that  she  did  not  receive  it  for  ten  or  twelve  days. 
Mr.  House,  the  state  agent,  testifies  that  he  sent  the  applica- 
tion on  to  the  company  after  receiving  it  from  Mr.  Moffitt. 
He  fails  to  state  when  he  received  it,  or  when  he  forwarded  it. 
Plaintiff  claims  that  she  did  not  read  the  policy  after  receiv- 
ing it;  but  this  is  immaterial. 

The  application  contained  the  following  printed  question: 
"Is  the  property  encumbered?"  The  written  answer  was, 
"  None." 

No  written  consent  to  this  mortgage  was  written  upon  the 
policy,  nor  was  any  mention  of  it  made  therein.  Neither  was 
it  exjjressed  in  or  on  the  application  filled  out  and  sent  on  by 
Moffitt. 
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The  circuit  judge  instructed  the  jury,  substantially,  that, 
the  application  not  being  made  by  Mrs.  Baker,  or  by  Moffitt 
with  her  knowledge  and  consent,  she  bad  a  right  to  believe 
that  the  application  made  by  Moffitt  —knowing  that  she  had 
made  none  —  contained  her  statements  as  she  had  made  them 
to  him;  and  if  the  jury  believed  that  she  stated  to  Moffitt  the 
existence  and  lien  of  this  mortgage  upon  the  premises,  she 
was  entitled  to  recover.  She  obtained  judgment  for  the  full 
amount  of  her  loss  and  interest. 

It  is  plain  that  Mrs.  Baker  was  not  bound  by  this  applica- 
tion, nor  do  I  think  she  was  chargeable  with  notice  of  it. 
The  learned  counsel  admits,  as  he  must,  that  if,  under  the 
circumstances  of  the  taking  of  this  insurance,  the  company 
at  its  home  office  had  filled  out  and  signed  this  application 
in  the  name  of  plaintiff,  without  her  knowledge  and  consent, 
and  undertook  to  bind  her  in  the  policy  with  the  terms  of 
Buch  application,  it  would  have  been  a  fraud  upon  her,  which 
the  law  would  not  permit  to  prevail.  He  also  admits,  as  he 
must,  that  in  the  filling  out  of  this  application  Moffitt  was  the 
agent  of  the  company,  and  not  the  agent  of  Mrs.  Baker. 
These  things  being  admitted,  it  follows  that  the  filling  out  of 
this  application  is  the  act  of  the  company,  and  a  fraud  upon 
the  plaintiff. 

The  policy  must  stand  as  if  no  written  application  had  been 
made,  and  that  part  of  the  policy  referring  to  it  treated  as  sur- 
plusage, and  out  of  the  case. 

But  the  learned  counsel  insists  that  it  was  the  duty  of  the 
plaintiff,  when  she  received  her  policy,  to  read  it,  and  know 
what  her  contract  was,  and  when  she  saw  an  application 
referred  to  as  No.  1234,  that  was  notice  to  her  that  a  written 
application,  made  by  son^e  one,  was  in  existence,  and  in  the 
possession  of  the  company,  and  that  if  she  did  not  wish  to  be 
bound  by  the  statements  contained  in  such  application,  it  was 
her  duty  to  find  out  from  the  company  what  such  application 
contained,  or  return  her  policy. 

I  do  not  think  so.  I  think  the  ordinary,  average  person 
receiving  such  policy,  and  knowing  that  he  had  made  no  writ- 
ten application,  and  that  none  had  been  required  of  him, 
would  have  considered  the  reference  to  such  application  as 
mere  surplusage,  and  having  no  force,  as  far  as  his  insurance 
was  concerned.  To  be  sure,  the  words  and  figures  "  No. 
1234"  were  in  writing,  but  they  followed  the  printed  word 
"survey"  in  the  following  clause:   "On  the  following   prop- 
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erty,  as  described  in  application  and  survey  No.  1234,  and 
forming  a  part  of  this  policy." 

Any  one  would  be  justified,  it  seems  to  me,  under  the  cir- 
cumstances, in  the  belief  that  the  No.  1234  referred  to  the 
number  of  the  survey  alone,  and  not  to  the  application,  when 
there  was  no  application,  made  to  the  knowledge  of  the  in- 
sured. 

Nothing  is  said  about  the  application  being  a  written  one, 
although  the  word  is  used  three  or  four  times  in  the  policy, 
until  in  the  very  last  of  the  instrument,  where  this  clause  is 
found:  "It  is  expressly  agreed  that  this  company  shall  not  be 
bound  by  any  act  or  statement  made  to  or  by  the  agent,  or 
other  person,  which  is  not  contained  in  the  written  applica- 
tion or  indorsed  on  this  policy." 

This  latter  clause  is  the  one  mainly  relied  upon  for  the  de- 
feat of  the  plaintiflF's  action.  The  testimony  showing  that 
Moffitt  was  informed  and  knew  of  the  existence  of  this  mort- 
gage at  the  time  the  policy  was  issued  was  objected  to  upon 
the  ground  that,  under  this  clause,  such  testimony  was  not 
admissible,  as  the  fact  of  the  encumbrance  was  not  indorsed 
on  the  policy,  or  expressed  in  the  application. 

As  before  shown,  there  was  no  written  application  in  this 
case.  There  was  an  oral  application,  and  in  that  application, 
the  testimony  shows,  the  company  was  apprised  of  the  encum- 
brance. It  was  expressed  in  the  oral  application,  and  the 
company  is  bound  by  such  application,  and  must  be  deemed 
to  have  waived  the  encumbrance. 

It  is  argued  that  this  clause  in  reference  to  acts  and  state- 
ments, not  indorsed  upon  the  policy  or  contained  in  the  writ- 
ten application,  having  no  binding  effect  upon  the  company, 
is  a  wise  provision,  and  one  calculated  to  guard  against  the 
dishonesty  of  agents,  as  well  as  the  perjuries  of  claimants. 
But  this  company,  receiving  a  written  application  entirely  in 
the  handwriting  of  the  agent,  even  to  the  signature  of  the 
applicant,  takes  it  without  further  inquiry,  and  issues  a  policy 
upon  it,  or  consents  to  one  already  issued  and  delivered  upon 
it.  To  allow  it  to  thus  blindly  profit  by  the  fraud  of  its  agent, 
of  which  the  assured  is  entirely  innocent,  can,  however,  serve 
no  useful  purpose,  and  would  be  an  encouragement  to  the 
repetition  of  like  frauds  in  the  future,  not  only  by  this  agent, 
but  by  others. 

This  case  differs  materially  from  those  where  the  assured 
has  signed  the  application  and  had   an   opportunity  to  read 
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over  the  answers  written  down  by  the  agent  in  his  behalf. 
There  the  assured,  instead  of  the  company,  is  guilty  of  negli- 
gence. Here  the  assured  was  not  negligent,  but  the  company 
was. 

We  held,  in  the  case  of  Brown  v.  Metropolitan  Ins.  Co.,  65 
Mich.  306,  8  Am.  St.  Rep,  894,  that  if  the  agent  obtained  the 
signature  of  the  assured  to  a  blank  application  at  her  house, 
and  then  filled  out  the  answers  falsely  at  his  office,  without 
her  knowledge,  the  insurance  company  could  not  defend  upon 
the  ground  of  the  untruth  of  such  answers.  In  that  case  the 
assured  trusted  the  agent  with  a  blank  application  signed  by 
her,  and  there  would  be  some  reason  to  argue  therefrom  that 
she  thereby  made  him  her  agent,  as  far  at  the  filling  out  of 
the  application  was  concerned.  There  would  also  be  some 
force,  in  such  a  case,  in  the  argument  that  it  was  her  duty, 
upon  receiving  her  policy,  and  ascertaining  therefrom  that  her 
answers  in  such  application  were  to  be  taken  as  warranties, 
to  find  out  at  once  from  the  company  what  answers  the  agent 
had  written,  or  be  bound  thereby  if  she  saw  fit  to  retain  her 
policy  without  such  inquiry.  But  we  held,  nevertheless,  that 
the  fraud  of  the  agent  could  not  bind  her. 

In  the  case  under  consideration,  the  assured  had  in  no  man- 
ner authorized  or  permitted  the  agent  to  act  for  her,  and  his 
act,  as  before  shown,  was  the  act  of  the  company,  in  which  she 
had  no  part  or  knowledge.  Nor  was  she  bound  in  any  way  to 
know  it,  or  to  make  inquiry  in  regard  to  it. 

We  are  not  referred  to  any  case  wherein  the  policy  of  insur- 
ance contained  the  precise  clause  relied  upon  in  the  present 
case,  to  wit:  '*  That  this  company  shall  not  be  bound  by  any 
act  or  statement  made  to  or  by  the  agent  or  other  person 
which  is  not  contained  in  the  written  application  or  indorsed 
on  this  policy." 

The  counsel  admits  that  this  language  is  comparatively  new 
in  insurance  policies,  but  claims  that  his  view  of  the  case,  and 
the  efiect  of  this  clause,  is  sustained  by  the  following  authori- 
ties: Michigan  St.  Ins.  Co.  v.  Lewis,  30  Mich.  41;  Mclntyre  v. 
Michigan  St.  Ins.  Co.,  52  Id.  188;  Cleaver  v.  Traders^  Ins.  Co.^ 
65  Id.  527;  8  Am.  St.  Rep.  908;  Catoir  v.  American  Life  Ins. 
Co.,  33  N.  J.  L.  487;  Moore  v.  State  Ins.  Co.,  72  Iowa,  414; 
Chase  V.  Hamilton  Ins.  Co.,  20  N.  Y.  55;  Enos  v.  Sun  Ins.  Co.y 
67  Cal.  621;  New  York  L.  Ins.  Co.  v.  Fletcher,  117  U.  S.  519, 
620. 

In  Chase  v.  Hamilton  Ins.  Co.,  20  N.  Y.  55,  the  application 
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was  signed  by  the  assured,  and  it  contained  a  clause  expressly 
stating  that  the  company  should  not  be  bound  by  any  act 
done  or  statement  made  to  or  by  any  agent  or  other  person, 
which  was  not  contained  in  such  application.  As  the  assured 
signed  this  application,  he  was  presumed  to  know  the  contents 
of  it.  He  was,  therefore,  not  permitted  to  show  the  knowledge 
of  the  agent,  who  examined  the  premises  and  wrote  up  the 
application,  that  it  was  not  correct  in  its  statements. 

In  Eno8  V.  Sun  Ins.  Co.,  67  Cal.  622,  the  policy  contained 
a  provision  "that  this  company  shall  not  be  bound  by  any 
act  or  statement  which  is  not  contained  in  the  written  appli- 
cation, or  indorsed  on  this  policy."  It  was  held  that  the 
local  agent  could  not  waive  any  of  the  provisions  of  the 
policy.  It  does  not  appear  from  the  report  of  the  case  what 
particular  thing  or  point  in  the  policy  was  undertaken  to 
be  waived,  or  in  what  manner,  except  that  such  waiver,  what- 
ever it  may  have  been,  was  not  written  upon  the  applicatioQ 
or  the  policy. 

Moore  v.  State  Ins.  Co..,  72  Iowa,  414,  does  not  touch  the 
point  involved  here,  as  will  be  seen  by  an  examination  of  the 
case. 

The  case  of  Catoir  v.  American  Life  Ins.  Co.,  33  N.  J.  L. 
487,  was  one  where  the  policy  contained  the  following  clause: 
"Agents  are  not  authorized  to  make  contracts  for  the  com- 
pany, nor  to  write  upon  the  policy,  except  his  signature,  when 
necessary  to  the  first  receipt  of  premium,  nor  to  waive  forfeit- 
ure of  the  same."  A  premium  was  not  paid  in  time,  the  re- 
sult of  which  was  to  forfeit  the  policy,  unless  the  plaintiff 
proved  that  the  company  had  legally  waived  the  payment  as 
it  became  due.  The  plaintiff  showed  no  waiver  except  that 
the  local  agent  had  orally  consented  that  the  plaintiff  could 
pay  it  afterwards,  "when  he  had  it."  The  policy  was  upon 
the  life  of  plaintiff's  wife.  Held,  that  the  agent  could  not 
waive  the  payment  in  the  face  of  this  provision  in  the  policy. 

In  New  York  L.  Ins.  Co.  v.  Fletcher,  117  U.  S.  519,  the  as- 
sured signed  the  application,  but  it  was  claimed  that  he  did  not 
know  it  was  to  be  a  part  of  his  policy;  that  one  agent  read 
the  questions  over,  which  he  answered  truthfully,  while  an- 
other agent  pretended  to  write  down  his  answers;  that  he  had 
no  reason  to  suppose  that  such  answers  were  taken  down  dif- 
ferently from  those  given;  that  he  was  asked  to  sign  the  paper 
to  identify  him  as  the  party  for  whose  benefit  the  policy  was 
to  be  issued,  and  that  he  signed  it  without  reading  it,  and  did 
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not  read  his  policy  when  he  received  it,  nor  at  any  time.  The 
answers  so  written  were  false,  and  not  as  the  assured  gave 
them.  The  application  contained  an  agreement  that  if  any  of 
the  answers  were  false  the  policy  to  be  issued  upon  them  was 
void.  The  court  held  it  was  "his  duty  to  read  the  appli- 
cation he  signed.     He  knew  that  upon  it  the  policy  would  bo 

issued,  if  issued  at  all If  he  had  read  even  the  printed 

lines  of  his  application  he  would  have  seen  that  it  stipulated 
that  the  rights  of  the  company  could  in  no  respect  be  affected 
by  his  verbal  statements,  or  by  those  of  its  agents,  unless  the 
same  were  reduced  to  writing,  and  forwarded  with  his  appli- 
cation to  the  home  office.  The  company,  like  any  other  prin- 
cipal, could  limit  the  authority  of  its  agents,  and  thus  bind 
all  parties  dealing  with  them  with  knowledge  of  the  limita- 
tion. It  must  be  presumed  that  he  read  the  application,  and 
was  cognizant  of  the  limitations  therein  expressed." 

It  will  be  seen  that  the  principles  laid  down  in  these  cases 
do  not  reach  or  govern  the  case  at  bar. 

In  our  own  state,  the  case  of  Michigan  St.  Ins.  Co.  v.  LewiSj 
30  Mich.  41,  does  not  aid  the  defendant.  There  was  a  condi- 
tion in  the  policy,  not  in  the  application,  that  the  agent  or 
servant  of  the  company  had  no  right  or  power  to  waive  or  to 
dispense  with  any  of  the  terms  or  conditions  of  insurance  as 
printed  or  contained  in  the  application  or  in  the  policy,  and 
that  there  should  be  no  waiver  or  evasion  of  any  of  its  terms 
or  conditions,  excepting  that  the  same  was  done  with  the  con- 
currence of  the  secretary  indorsed  on  the  policy,  or  specifically 
acknowledged  in  writing. 

It  was  claimed,  in  defense  of  a  suit  upon  the  policy,  that 
the  same  was  void  because  of  an  understatement  in  the  appli- 
cation of  the  amount  due  upon  a  mortgage  upon  the  premises. 

Judge  Cooley,  in  speaking  for  the  court  (page  44),  says: 
"  If  it  were  necessary  to  rule  upon  this  point,  it  might  be  a 
question  worthy  of  consideration  whether  a  condition  that 
'there  shall  be  no  waiver  or  evasion  of  any  of  the  terms  or 
conditions  of  this  policy,  and  no  agent  or  servant  of  this  com- 
pany has  any  right  or  power  to  waive  or  to  dispense  with  any 
of  the  terms  or  conditions  of  insurance  as  printed  and  con- 
tained in  the  application,  or  in  this  policy,'  etc.,  is  not  in  fair- 
ness and  justice  to  be  construed  as  speaking  from  the  time 
when  the  policy  is  received,  instead  of  being  made  to  operate 
by  relation  from  the  date  of  the  application,  when  no  condi- 
tions, so  far  as  we  are  informed,  were  brought  to  the  knoui- 
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edge  of  the  insured,  except  those  which  were  made  a  part  of 
the  application  itself.  Whatever  might  be  the  strict  rule  of 
law  on  the  subject,  it  would  not  be  surprising  if  a  party  re- 
ceiving a  policy  with  such  a  condition  contained  in  it  should 
put  this  construction  upon  it,  and  govern  his  action  accord- 
ingly." 

If  this  very  sensible  suggestion  of  Judge  Cooley  should  be 
taken  as  good  law,  it  would  dispose  of  the  present  case  against 
tlie  defendant,  as  the  application  filed  by  MoflBtt  contained  no 
such  condition  as  the  one  relied  upon  in  the  policy  to  defeat 
tlie  plaintiflf's  claim.  There  is  no  language  in  the  opinion  of 
Judge  Cooley  in  the  case  above  noted  upon  which  defendant's 
counsel  can  build  an  argument  in  support  of  his  position  here. 

In  Mclntyre  v.  Michigan  St.  Ins.  Co.,  52  Mich.  188,  the  pro- 
vision that  the  agent  could  not  waive  or  dispense  with  true 
answers  to  all  questions  therein  contained  was  inserted  in  the 
application,  which  the  plaintifif  signed  without  fraud  or  mis- 
take, and,  as  the  court  say,  was  not  '*  covertly  inserted,"  and 
did  not  "  enter  the  contract  by  a  back  door." 

The  defendant's  counsel  admits  that  the  case  of  Cleaver  v. 
Traders'  Ins.  Co.,  65  Mich.  527,  8  Am.  St.  Rep.  908,  differs  from 
the  one  under  consideration  in  this,  that  the  assured  in  the 
Cleaver  case  had  his  policy  in  his  possession  at  the  time  of  his 
conversation  with  the  agent,  while  here  such  conversation  was 
had  at  the  time  of  procuring  the  insurance.  It  diflfers  also  in 
another  and  radical  respect.  In  the  Cleaver  case  the  company 
waived  nothing.  The  agent's  action  was  claimed  to  be  a  waiver, 
but  the  policy  expressly  provided  that  the  agent  had  no  author- 
ity to  waive  or  modify  the  contract.  In  the  case  at  bar,  as  before 
shown,  the  company  was,  by  issuing  a  policy  upon  an  appli- 
cation not  signed  by  the  assured,  and  made  without  her  knowl- 
edge and  consent,  estopped  from  holding  Mrs.  Baker  to  the 
statements  made  therein,  upon  the  principle  that  it  would  be 
a  fraud  upon  her  to  do  so,  and  must  be  considered  as  taking 
her  insurance  upon  an  oral  application,  with  knowledge  of  the 
statements  made  by  her  upon  such  application,  and  in  thus 
issuing  the  policy  the  company  must  be  held  to  have  waived 
a  written  application  by  her,  and  to  have  taken  the  insurance 
with  the  encumbrance  upon  the  premises  as  stated  by  her  to 
the  agent,  who  in  taking  such  application  was  its  agent,  and 
not  hers.  The  fraud  of  the  agent  was  not  her  fraud,  nor  was 
she  in  any  respect  negligent.  The  company  was  negligent, 
and  mustsuflfer,  rather  than  Mrs.  Baker,  for  taking  and  acting 
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upon  an  application  wholly,  signature  and  all,  in  the  hand- 
writing of  an  agent,  whom  it  declined  in  the  express  provisions 
of  its  policies  to  trust. 

The  judgment  of  the  court  below  must  be  affirmed,  with  costa. 


Insurance  —  Misrepresentations  of  Agent.  —  Generally,  statements^ 
declarations,  and  misrepresentations,  made  by  the  agent  of  an  insurance 
cotiipany,  are  binding  upon  the  company:  Brown  v.  Metropolitan  L.  Ins.  Co.y 
65  Mich.  306;  8  Am.  St.  Rep.  89-t,  and  note;  Cleaver  v.  Traders'  Ins.  Co.,  65 
Mich.  527;  8  Am.  St.  Rep.  908,  and  note;  so  where  an  agent  of  the  com- 
pany makes  out  an  application  for  insurance,  having  full  knowledge  of  the 
facts,  the  company  cannot  urge,  in  defense  of  an  action  for  losses  sustained, 
that  the  statements  made  in  such  application  were  false:  Mf-nk  v.  Home  Ins, 
Co.,  76  Cal.  51;  9  Am.  St.  Rep.  158,  and  note  162,  163;  compare  Wlieaton  t. 
North  British  etc.  Ins.  Co.,  76  Cal.  415;  9  Am.  St.  Rep.  216,  and  extended  note. 
Where  an  ignorant  person,  unable  to  read  or  write  in  the  English  language, 
procured  insurance  upon  her  property,  in  which  she  had  the  dower  interest, 
and  her  children  the  fee,  and  she  did  not  know  the  distinction  between  dower 
interest  and  fee,  and  was  ignorant  of  what  the  policy  contained,  where,  by 
its  provisions,  it  was  stipulated  that  the  policy  should  be  void  if  the  assured 
was  not  the  owner  in  fee-simple  of  the  property  insured,  she  having  made 
no  representation  as  to  the  nature  of  her  interest  in  a  written  application  or 
otherwise,  and  the  agent,  with  full  knowledge  of  the  facts,  having  made  out 
the  policy,  the  policy  was  valid  and  enforceable  eis  to  her  interest:  Hartford 
Ins.  Co.  V.  Haas,  87  Ky.  532.  So  where  an  agent  authorized  to  issue  insur- 
ance policies  is  informed  by  the  applicant  that  the  property  sought  to  be  in- 
sured is  situated  upon  the  right  of  way  of  a  railroad,  and  he  writes  "yes"  aa 
an  answer  to  the  question,  "Do  you  own  the  land  in  fee-simple?"  such  mis- 
representation is  binding  upon  the  company,  and  will  constitute  a  waiver  of 
the  condition  in  the  policy  as  to  forfeiture  for  misrepresentations  as  to  th» 
title  of  property:  National  MuL  F.  Ins.  Co.  v.  Barnes,  41  EuiQ.  161. 
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GEnnNAL  Law  —  Effect  of  Plea  of  Guilty,  —  Voluntary  plea  of  guilty, 

tendered  by  the  accused  upon  his  preliminary  examination,  is  such  con- 
fession of  guilt  as  may  be  submitted  to  the  jury  upon  the  trial,  in  con- 
nection with  his  confessions  made  to  others  ami  the  circumstances 
surrounding  the  case,  as  tending  to  establish  the  corpus  delicti. 
Criminal  Law  —  Seduction  —  Effect  of  Marriage. — Where  seduction 
is  accomplished  under  promise  of  marriage,  and  the  promise  has  been 
kept,  no  prosecution  or  conviction  can  be  had  after  the  marriage,  and 
the  question  of  good  faith  on  the  part  of  the  man  in  entering  into  such 
marriage  cannot  afifect  the  question  of  his  guilt  or  iiiuoceiice. 

Moses  Taggart,  attorney-general,  and  S.  F.  Smith,  prosecuting 
attorney,  for  the  people. 

Turner  and  Turntr,  for  the  respondent. 
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Long,  J.  The  respondent  in  this  cause  was  convicted  in 
the  circuit  court  for  the  county  of  Shiawassee  for  seducing  and 
debaucliing  one  Kate  Morrow,  and  brings  the  case  here  on 
writ  of  error. 

The  action  was  brought  under  section  9283,  Howell's  Stat- 
utes, which  provides  "if  any  man  shall  seduce  and  debauch 
any  unmarried  woman,  he  shall  be  punished  by  imprisonment 
in  the  state  prison  not  more  than  five  years,"  etc. 

The  information  charges  "  that  on  October  10,  1886,  at  the 
township  of  Shiawassee,  in  the  county  of  Shiawassee  [said 
William],  did  seduce  and  debauch  one  Kate  Morrow,  she,  the 
same  Kate  Morrow,  being  then  and  there  an  unmarried  wo- 
man," etc.     The  cause  was  tried  before  a  jury. 

It  appeared,  on  the  trial  of  the  case,  that,  on  April  19,  1887, 
said  Kate  Morrow  made  complaint,  under  Howell's  Statutes, 
section  9283,  before  George  A.  Parker,  a  justice  of  the  peace 
of  the  township  of  Shiawassee,  in  said  county,  charging  the 
respondent  with  seducing  and  debauching  her.  A  warrant 
was  issued  on  said  complaint;  the  respondent  was  arrested 
and  brought  before  said  justice,  and  the  examination  set  down 
for  April  27,  1887.  On  said  day  the  case  was  called,  the  re- 
spondent being  present,  and  a  recess  taken  to  one  o'clock  in 
the  afternoon  of  the  same  day.  During  such  recess  the  re- 
spondent sought  and  obtained  an  interview  with  Kate  and  her 
mother,  and  finally  went  to  their  home,  where  Kate  and  re- 
spondent were  married,  during  such  recess,  by  Mr.  Carruthers, 
a  justice  of  the  peace  of  said  township.  On  the  afternoon  of 
the  same  day,  about  seven  o'clock,  the  respondent  took  the 
«ast-bound  train  for  Port  Huron,  and  deserted  and  aban- 
doned his  wife,  and  did  not  live  or  cohabit  with  her  after  said 
marriage,  nor  did  he  return  to  said  county  of  Shiawassee  till 
brought  there  under  arrest  as  a  disorderly  person,  under  How- 
ell's Statutes,  section  1985. 

No  further  proceedings  were  had  under  the  complaint  made 
by  Kate  Morrow  on  April  19,  1887;  but  subsequently,  and  in 
September,  1887,  Sarah  J.  Morrow,  the  mother  of  Kate,  made 
complaint  against  respondent,  before  said  Justice  Parker,  and 
respondent  was  held  to  trial  in  the  circuit  court  for  said 
county,  and  the  information  upon  which  the  respondent  was 
convicted  in  this  cause  was  filed,  under  said  last-mentioned 
complaint,  on  December  21,  1887. 

It  further  appeared  upon  the  trial,  and  before  any  testimony 
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was  offered,  that  counsel  for  the  respondent  made  the  follow- 
ing request:  — 

"  Respondent's  counsel:  Before  proceeding  to  trial,  I  ask 
leave  to  file,  not  as  evidence,  but  simply  as  the  expression  of 
the  wish,  the  affidavit  of  the  wife  of  the  respondent,  the  wo- 
man he  is  charged  with  seducing,  to  the  effect  that  she  is  not 
instrumental  in  this  prosecution,  and  that  she  does  not  desire 
it  to  proceed. 

"The  Court:  You  can  file  it." 

Testimony  was  then  given  showing  that  Kate  was  an  un- 
married woman  on  October  10,  1886,  the  date  on  which  the 
offense  was  alleged  to  have  been  committed;  that  on  July  22, 
1887,  she  gave  birth  to  a  child;  that  she  never  was  married 
till  she  was  married  to  respondent  on  April  27, 1887;  and  that 
the  respondent  had  been  arrested  under  a  complaint  made  by 
Kate  for  seducing  and  debauching  her  before  said  marriage, 
and  was  still  held  under  arrest  for  said  offense  at  the  time  of 
the  marriage. 

The  only  testimony  given  on  the  trial  to  prove  the  corpus 
delicti  was  the  confession  of  the  respondent  made  to  Sarah  J. 
Morrow,  the  mother  of  Kate,  and  to  others,  just  before  and 
after  his  arraignment  on  the  complaint  made  by  Kate,  in 
•which  respondent  stated  "  that  the  child  was  his,  and  that  he 
had  promised  to  marry  Kate,  and  do  what  was  right." 

It  also  appeared  that,  on  his  arraignment  before  the  justice 
under  said  complaint,  he  pleaded  not  guilty,  but  subsequently 
made  a  request  of  the  justice  to  be  allowed  to  withdraw  his 
plea  of  not  guilty,  and  to  plead  guilty  thereto. 

At  the  close  of  the  testimony,  counsel  for  respondent  re- 
quested the  court  to  charge  the  jury  as  follows:  — 

"  1.  The  validity  of  the  marriage  between  the  respondent 
and  said  Kate  Morrow  cannot  be  attacked  by  the  prosecution 
in  this  case. 

"  2.  The  proof  introduced  on  the  part  of  the  prosecution  in 
this  case,  as  to  the  statements  made  by  respondent  as  to  his 
being  guilty  of  the  offense  charged,  are  competent  for  what  they 
are  worth,  but  do  not  constitute  a  prima  facie  case  for  the 
people. 

"  3.  If  the  jury  find,  from  the  evidence  in  this  case,  that  at 
the  time  the  respondent  was  arrested  the  first  time  upon  the 
ciiarge  of  seduction,  he  was  at  that  time  arraigned  before  the 
justice,  and  pleaded  not  guilty,  and  upon  his  marrying  tlie  girl 
(Kate)  be  was  charged  with  seducing,  he  was  discharged  by 
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said  justice,  and  said  prosecution  was  at  that  time  ended,  the 
people  in  this  case  have  no  standing  in  court  in  this  prosecu- 
tion against  defendant,  as  the  first  one,  upon  which  the  re- 
spondent was  discharged,  is  a  complete  bar  to  this  prosecution, 
if  they  further  find  that  both  were  brought  for  the  same  of- 
fense. 

"4.  If  the  jury  find,  from  the  evidence  in  this  case,  a  valid 
marriage  between  respondent  and  Kate  Morrow  anterior  to  this 
prosecution,  the  respondent  should  be  discharged. 

"  5.  From  the  evidence  in  this  case,  the  verdict  of  the  jury 
must  be  not  guilty." 

The  court  refused  to  give  defendant's  requests  in  charge  to 
the  jury  except  the  first,  and  it  is  the  refusal  of  the  court  to 
give  the  remainder  of  said  requests  upon  which  defendant's 
counsel  base  their  several  assignments  of  error. 

The  court  could  very  properly  refuse  the  respondent's  sec- 
ond request.  While  it  was  not  necessary  for  the  justice  to  take 
respondent's  plea,  the  case  being  one  which  the  justice  had  no 
power  to  try  and  determine,  yet,  the  respondent  having  volun- 
tarily tendered  his  plea  of  guilty,  it  was  such  a  confession  of 
his  guilt,  which,  taken  with  his  confessions  made  to  others  and 
the  circumstances  surrounding  the  cases,  might  very  properly 
be  submitted  to  the  jury  for  their  consideration,  and  which, 
under  the  circumstances  of  this  case,  might  be  sufficient  proof 
of  the  corpus  delicti. 

The  court  voluntarily  charged  the  jury,  among  other  mat- 
ters, as  follows:  "  On  this  subject  of  marriage,  I  charge  you 
that  if  the  marriage  (and  there  is  no  dispute  about  that)  took 
place  with  the  intention  on  respondent's  part  at  that  lime  to 
perform  in  good  faith  all  the  duties  which  the  relation  of  mar- 
riage imposed,  and  which  naturally  grew  out  of  such  relation, 
then  the  complaint  would  not  be  warranted;  but  if  the  mar- 
riage was  resorted  to  as  a  piece  of  legal  trickery  to  stop  the 
voice  of  the  girl,  Kate,  and  prevent  her  from  being  a  witness, 
with  the  intention,  fixed  and  determined  on  in  his  mind  at  that 
time,  not  to  live  with  her,  nor  to  assume  any  of  the  duties  and 
obligations  of  the  marriage  relation,  and  witli  the  intention  to 
abandon  this  girl,  then  the  offense  would  be  one  against  public 
decency  and  order,  and  would  not  be  condoned  by  such  mar- 
riage, and  would  be  subject  to  prosecution." 

We  do  not  agree  with  the  learned  circuit  judge  in  what  he 
states  the  law  to  be,  or  in  the  reasons  which  he  gives  for  so 
holding.     Under  this  charge  the  jury  were  told  that  the  guilt 
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or  innocence  of  the  respondent  must  be  made  to  depend,  not 
upon  the  facts  which  go  to  make  up  the  offense  charged,  —  the- 
seducing  and  debauching,  and,  as  in  this  case,  the  surrender 
by  Kate  Morrow  of  her  person  to  the  respondent,  in  reliance- 
upon  his  promise  of  marriage,  —  but  upon  the  good  faith  or 
want  of  good  faith  of  the  respondent  in  entering  into  the  mar- 
riage relation  with  her  after  the  oflFense  with  which  he  w as- 
charged  was  committed. 

It  would  not  be  claimed  that  had  the  respondent  married 
this  girl  at  any  time  previous  to  the  complaint  being  made 
against  him,  public  policy  or  public  decency  would  have  re- 
quired his  prosecution.  But,  on  the  other  hand,  it  will  be  con- 
ceded that  public  morals  and  public  decency  would  be  much 
better  subserved  by  the  marriage  of  the  parties  in  this  class  of 
cases,  as  well  as  in  bastardy  proceedings  under  the  statute,  and 
thus  make  legitimate  the  children  begotten  by  such  illicit  in-^ 
tercourse,  and  save,  in  part  at  least,  the  shame  and  disgrace 
of  the  injured  female.  The  statute,  in  other  sections,  provides 
some  punishment  for  the  offense  of  deserting  and  abandoning, 
the  female  after  such  marriage. 

The  gravamen  of  the  offense,  under  the  statute  under  which 
respondent  was  convicted,  is  not  the  mere  fact  of  intercourse. 
Two  elements  enter  into  it,  and  both  must  concur  and  exist 
at  the  same  time, — seduction  and  debauchery;  and  if  there 
is  no  such  concurrence,  the  offense  would  not  be  complete. 
Debauchery  and  carnal  intercourse,  without  seduction,  is  na 
offense  under  this  statute.  The  offense  which  this  statute  i& 
aimed  at  is  the  seduction  and  debauchery  accomplished  by 
the  promises  and  blandishments  the  man  brings  to  his  aid  in 
effecting  the  ruin  and  disgrace  of  the  female;  and  where  the 
seduction  and  debauchery  is  accomplished  by  promises  of 
marriage,  upon  which  the  female  relies,  and  thus  surrenders, 
her  person,  and  gives  to  the  man  the  brightest  jewel  in  the 
crown  of  her  womanhood,  it  is  the  broken  promise  which  the 
law  will  regard  as  the  gravamen  of  the  offense.  It  must,  there- 
fore, be  held  that  where  seduction  and  debauchery  is  accom- 
plished under  promise  of  marriage,  and  the  prouiise  has  been 
kept  and  performed,  no  prosecution  can  be  allowed  or  convic- 
tion had  after  such  marriage;  and  the  question  of  the  good 
faith  or  want  of  good  faith  upon  the  part  of  the  man  in  enter- 
ing into  such  marriage  cannot  enter  into  the  question  of  his 
guilt  or  innocence.     The  promise  has  been  kept  and  performed, 

and  it  would  be  against  public  policy  and  public  decency  to 
Am.  Bt.  Kw..  Vol.  X.IV.  -  S2 
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pei-mit  prosecutions  to  be  carritd  forward  in  the  courts  of  jus- 
tice tliereafter. 

This  question  came  before  the  courts  of  Pennsylvania  in 
Commonwealth  v.  Eichar,  4  Pa.  L.  J.  326.  In  that  case, 
Knox,  P.  J.,  delivering  the  opinion  of  the  court,  says:  "  Can 
he  now  be  convicted  and  punished  for  her  seduction  before 
marriage?  It  is  not  the  carnal  connection,  even  when  in- 
duced by  the  solicitation  of  the  man,  that  is  the  object  of  this 
statutory  penalty,  but  it  is  the  seduction  under  promise  of 
marriage,  which  is  an  offense  of  so  grievous  a  nature  as  to  re- 
quire this  exemplary  punishment.  What  promise?  One  that 
is  kept  and  performed?  Clearly  not,  but  a  false  promise, 
broken  and  violated  after  performing  its  fiendish  purpose. 
The  evil  which  led  to  the  enactment  was  not  that  females 
were  seduced,  and  then  made  the  wives  of  the  seducers,  but 
that,  after  the  ends  of  the  seducer  were  accomplished,  his  vic- 
tim was  abandoned  to  her  disgrace.  An  objection  to  this  con- 
struction is,  that  it  places  within  the  power  of  the  seducer  a 
means  of  escaping  the  penalty.  So  be  it.  This  is  far  better 
than,  by  a  contrary  construction,  to  remove  the  inducement 
to  a  faithful  adherence  to  the  promise  which  obtained  the 
consent."  See  also  2  Archbold's  Criminal  Pleading  and  Prac- 
tice, 1825,  tit.  Seduction. 

Prosecutions  under  similar  statutes  in  New  York  are  pro- 
hibited by  statute  after  the  marriage  of  the  parties:  3  N.  Y. 
Rev.  Stats.,  5th  ed.,  942. 

We  think  this  better  reasoning  than  that  of  the  learned  cir- 
cuit judge  before  whom  this  case  was  tried. 

The  respondent's  fifth  request  to  charge  should  have  been 
given.  It  follows  that  the  verdict  and  judgment  of  the  court 
below  must  be  reversed,  and  set  aside,  and  the  respondent  dis- 
charged. 

In  People  v.  Oftibt,  70  Mich.  425,  the  respondent,  a  married  man  fifty -six 
years  of  age,  and  a  near  neighbor  of  the  injured  girl,  was  charged  and  con- 
victed of  seducing  and  debauching,  on  March  31,  1886,  one  Annie  Bunn,  an 
unmarried  female,  at  that  time  under  fifteen  years  of  age,  living  with  her 
parents.  At  the  trial,  evidence  was  introduced  tending  to  show  that  the 
prisoner  began  his  familiarities  with  the  girl  more  than  &  year  before  the 
commission  of  the  act  charged;  that  he  habitually  visited  the  house  of  her 
parents  when  they  were  absent,  and  played  with  the  children,  frequently 
making  the  injured  girl  presents,  thus  gaiiiing  her  friendship  and  confidence, 
and  on  several  occasions  forcing  her  into  a  bedroom,  attempting  to  accomplish 
his  criminal  purpose,  which  was  resisted  by  force,  until  such  purpose  was 
finally  accomplished  on  the  occasion  charged,  with  the  consent  of  the  girl. 
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This  evidence  was  admitted,  against  objection,  and  in  referring  thereto  the 
appellate  court  said  the  seduction  "consisted  of  the  means  used  by  him  to 
induce  this  young  girl  to  yield  and  surrender  to  him  her  chastity  and  her 
virtue,  and  such  means  always  include  all  the  acts,  artifices,  influences,  prom- 
ises, enticements,  and  inducements  calculated,  under  all  the  circumstances  of 
the  case  being  considered,  to  accomplish  that  object;  and  all  testimony  hav- 
ing any  tendency  to  establish  any  of  these  should  be  admitted  when  offered  to 
prove  the  criminal  conduct.  In  all  such  cases,  the  age,  experience,  artfulness, 
and  blandishments  of  the  offender,  and  the  youthfulness,  innocent,  guileless, 
and  confiding  nature  of  the  injured  party,  will  always  be  found  to  enter 
largely  into  the  consideration  of  the  acts  of  the  parties  involved  in  the  in- 
vestigation; and  the  largest  latitude  consistent  with  safety  should  be  allowed 
in  taking  the  testimony  having  any  tendency  to  develop  the  material  facts 
in  the  case.  A  proper  regard  for  the  protection  of  female  virtue,  and  the 
welfare  of  society,  can  never  require  less.  The  record  tends  to  show  that  at 
first  force  as  well  as  strategy  was  used  by  the  respondent  in  bringing  this 
child  within  his  seductive  grasp,  for  the  purpose  of  exciting  in  her  impure 
and  carnal  desires.  The  testimony  of  the  girl  is  to  the  effect  that  while  she, 
at  all  times,  opposed  and  resisted  the  repondent's  lecherous  approaches,  she 
did,  on  the  last  occasion,  after  he  had  got  her  into  the  bedroom  at  her  father's 
house,  yield  to  his  seductive  influence  and  persuasions;  that  on  this  occasion 
he  promissed  that  he  would  buy  her  clothing,  which  he  never  did,  but  that  he 
finally  succeeded  in  making  complete  his  crime."  In  relation  to  the  promise 
to  buy  the  girl  clothing,  the  court  below  charged  in  effect  that  if  the  jury 
believed  that  the  girl  yielded  solely  on  account  of  the  promise  of  the  accused 
to  buy  her  a  silk  dress,  this,  by  itself,  would  show  no  such  inducement  as 
would  seduce  a  woman  of  previously  chaste  character,  but  if  it  were  found 
that  she  was  of  previous  chaste  character,  and  that  the  making  of  the  prom- 
ise of  such  dress,  or  any  other  promise,  on  any  occasion,  was  simply  one  of 
the  many  means  employed  to  overcome  her  virtue,  this  would  be  one  of  the 
means  which  the  jury  would  have  the  right  to  consider  as  having  been  em- 
ployed for  the  purposes  of  this  seduction.  In  passing  upon  the  question 
whether  the  means  employed  were  such  as  would  be  likely  to  induce  a  woman 
of  previous  chaste  character  to  yield  to  the  sexual  embraces  of  a  man,  the 
jury  may  consider  the  relations  existing  between  the  parties,  their  respective 
ages,  and  the  age  of  the  girl  at  the  time,  the  making  of  gifts  or  promises  of 
gifts,  and  then  it  may  say  whether  at  the  time  the  woman  was  chaste,  whether 
arts  were  practiced,  and  whether  she  was  seduced  and  robbed  of  her  virtue 
by  these  means.  The  court  then  proceeded  to  say  that  "a  false  promise  of 
marriage,  under  our  statute,  is  not  a  necessary  element  in  the  influeuce  ex- 
erted through  the  wiles,  artifice,  and  deception  used  by  the  seducer  in  taking 
advantage  of  the  guileless  simplicity  and  confidence  of  a  young  girl,  and 
leading  her  from  the  path  of  virtue  in  depriving  her  of  her  chastity,  and  ac- 
complishing her  ruin;  but  any  other  subtle  device  or  deceptive  means,  in- 
volving the  same  moral  turpitude,  used  by  him  in  accomplishing  the  same 
criminal  result,  is  all  that  is  necessary  to  constitute  the  crime.  The  quality 
of  the  means  used,  rather  than  the  kind,  is  that  which  characterizes  the  act 
and  brings  it  under  the  comlcmiiatioa  of  the  law." 

The  judgment  of  the  lower  court  was  affirmed. 

Chiminal  Law.  —  As  to  wlien  and  under  what  circumstances  confessions 
are  admissihlo  in  evidence:  Extended  note  to  Nolen  v.  Stale,  46  Am.  Rep. 
253~'2i;0;  People  v.  Barker,  GO  Mich.  277;  1  Am.  St.  Rep.  501,  and  note; 
Daniels  v.  State,  78  Ga.  98;  6  Am.  St.  Rep.  238,  and  extended  note.     To  be 
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admissible,  a  confession  must  be  free  from  inducement,  "either  from  the 
flattery  of  hope  or  the  torture  of  fear":  Corley  v.  State,  50  Ark.  305:  and  the 
admissibility  of  confessions  is  a  mixed  question  of  law  and  fact  for  the  court 
to  determine:  Id.;  State  v.  Kinder,  9(i  Mo.  548.  Where  an  oflBcer  tells  a 
prisoner  that  "  there  is  only  one  way  out  of  this,  and  that  is,  to  tell  the  truth,' 
and  the  prisoner  thereupon  confesses  the  homicide,  under  the  Indiana  stat- 
utes the  confession  can  be  given  in  evidence  a£i;ain.st  him:  Benson  v.  Stale,  119 
Ind.  488;  but  the  confession  of  an  accused  person  made  by  him  while  under 
restraint,  or  extorted  by  violence  or  persuasion,  cannot  be  given  in  evidence 
against  him:  Brown  v.  State,  26  Tex.  App.  308.  An  extrajudicial  confession 
may  be  used  to  corroborate  the  testimony  of  an  accomplice:  Patterson  v. 
Commonwealth,  86  Ky.  313. 

Seduction.  —  As  to  the  law  relating  to  actions  for  sednction:  Extended 
note  to  Weaver  v.  Badiert,  44  Am.  Dec.  162-178;  note  to  State  v.  Carron,  87 
Id.  405-411. 

Seduciion.  — The  marriage  of  the  parties  subsequent  to  the  sednction, 
although  followed  by  the  desertion  of  the  husband,  la  a  good  defense  to  a 
criminal  prosecution  for  the  crime:  Note  to  State  y.  Carron,  87  Am.  Dec. 
409. 

SKDUcnoM,  THS  Criub  as  Dsfinkd  by  the  statutes  of  the  Turions  stAtes: 
Note  to  PeopU  t.  D«  Fore,  8  Am.  St  Rep.  870-872. 
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[70  Michigan,  297.] 
Adoftiok  d  thb  Act  bt  Which  Rslations  or  PATEKNirr  and  affiliation 

are  recognized  as  legally  existing  between  persons  not  so  related  by 

nature. 
EiTEOT  or  Adoption  is  to  Cast  Suocessiom  on  thb  Adoptbd  Child  in 

ease  the  adopting  father  dies  intestate.     The  change  of  name  is  more  an 

incident  than  an  object  of  such  proceedings. 
Adoptkd   Child  More   than  Seven  Years  of  Aqb  at  the  time  of  his 

adoption  will  be  presumed  to  have  assented  thereto,  if  for  his  benefit, 

unless  his  dissent  expressly  appears. 
Ih  Interprktino  Wills,  the  cardinal  principle  is,  to  arrive  at  and  carry 

out  the  intention  of  the  testator,  if  it  is  lawful. 
Wills  —  AooFfED  Child  —  Construction  or  Words  "  Lawful  Hbirs."  — 

Where  a  testator  bequeaths  his  property  to  his  "lawful  heirs,"  it  will 

be  held  that  he  intended  to  include  only  a  class  upon  whom  descent  of 

property  is  cast  by  the  statutes  of  descent,  and  not  to  include  an  adopted 

child  as  one  of  his  heirs. 

Mitchelf  McOarry,  and  Hanchett,  for  the  appellants. 

Lemuel  Clute  and  B.  F.  Graves,  for  the  claimant. 

Champlin,  J.  This  is  an  appeal  from  the  judgment  of  the 
circuit  court  aflBrming  an  order  of  distribution  of  the  probate 
court,  by  virtue  of  which  the  claimant  has  been  determined 
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to  be  sole  heir  at  law  of  Amasa  Sessions,  deceased,  and  enti- 
tled, under  the  provisions  of  his  will,  to  the  larger  portion  of 
his  estate. 

The  controversy  involves  the  consideration  of  two  questions: 
1.  The  validity  of  the  proceedings  in  the  probate  court  of 
Ionia  County  relative  to  the  adoption  of  the  claimant  by 
Amasa  Sessions,  and  constituting  her  his  heir;  2.  The  con- 
struction and  interpretation  of  the  last  will  of  Amasa  Ses- 
sions. 

The  proceedings  in  the  probate  court  were  taken  under  and 
by  virtue  of  act  No.  26,  Laws  of  1861,  which  reads  as  fol- 
lows:— 
"An  Act  to  provide  for  changing  the  names  of  minor  adopted 

children,  and  of  other  persons. 

"Section  1.     The  people  of  the  state  of  Michigan  enact  that 
whenever  any  person  shall  have  adopted  any  minor  child, 
with  the  consent  of  the  surviving  parent  or  the  parents  of 
such  child,  or,  in  case  of  orphanage,  with  the  consent  of  the 
nearest  of  kin  to  such  child,  or  of  the  principal  officer  of  a 
public  or  incorporated  orphan  asylum  of  which  such  child 
may  have  been  an  inmate,  or  of  two  of  the  superintendents 
of  the  poor,  or  the  directors  of  the  poor,  or  of  any  authorized 
officers  or  agent  of  any  institution,  public  or  private,  in  this 
state  or  elsewhere,  in  whose  care  such  orphan  child  may  have 
been,  and  if  such  child  be  above  the  age  of  seven  years,  then 
with  the  consent  of  such  child,  and  shall  desire  to  change  the 
name  of  such  child,  and  to  bestow  upon  him  or  her  the  family 
name  of  the  person  adopting  such  child,  with  intent  to  make 
such  child  his  or  her  heir,  the  said  person,  together  with  his 
or  her  wife  or  husband,  if  any  there  be,  and  the  surviving 
parent  or  next  of  kin  of  such  child,  or  such  officer  of  a  public 
or  incorporated  orphan  asylum,  or  superintendent  or  directors 
of  the  poor,  or  any  authorized  officer  or  agent  of  any  institu- 
tion, public  or  private,  in  this  state  or  elsewhere,  may  make 
under  their  hands  an  instrument  in  writing,  whereby  they 
shall  declare  that  such  child,  naming  him  or  her  by  the  name 
he  or  she  has  usually  borne,  is  adopted  as  the  child  of  such 
person  or  persons  first  above  referred  to,  and  that  he,  she,  or 
they  intend  to  make  such  child   his,  her,  or  their  heir,  and 
stating  the  full  name  they  desire  such  child  shall  bear;  and 
the  execution  of  the  said  instrument  shall  be,  by  the  persons 
80  signing  the  sanje,  acknowledged  before  any  officer  author* 
ized  by  law  to  take  acknowledgments  of  deeds,  and  thereupou 
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the  same  may  be  presented  to  and  filed  with  the  judge  of  pro* 
bate  of  the  county  where  such  person  or  persons  adopting  such 
child  reside. 

"  Such  probate  judge,  on  being  satisfied  of  the  good  faith 
of  such  proceeding,  and  that  the  person  or  persons  adopt- 
ing such  child  is  or  are  suitable  to  have  charge  thereof,  shall 
make  an  order,  to  be  entered  in  the  journal  of  the  probate 
court,  that  such  person  or  persons  do  stand  in  the  place  of  a 
parent  or  parents  to  such  child,  and  that  the  name  of  such 
child  be  changed  to  such  name  as  shall  be  so  designated  in 
said  instrument  for  that  purpose;  whereupon  said  child  shall 
\)e  thereafter  known  and  called  by  eaid  new  name,  and  the 
said  person  or  persons  so  adopting  such  child  shall  thereupon 
stand  in  the  place  of  a  parent  or  parents  to  such  child-in-law, 
and  be  liable  to  all  the  duties  and  entitled  to  all  the  rights  of 
parents  thereto;  and  such  child  shall  thereupon  become  an 
heir  at  law  of  such  persons,  the  same  as  if  he  or  she  were  in 
fact  the  child  of  such  person  or  p>er8on8. 

"Sec.  2.  The  probate  court  of  any  county  of  this  state  shall 
have  power,  by  an  order  to  be  entered  on  its  journal,  to  change 
the  name  of  any  adult  person  who  has  been  one  year  a  resi- 
dent of  such  county,  who  may  apply  to  such  court  in  writing 
for  that  purpose,  upon  such  person  showing  a  sufficient  rea- 
son for  such  proposed  change,  to  the  satisfaction  of  such  court, 
and  that  such  change  is  not  sought  with  any  fraudulent  or 
evil  intent;  and  provided,  that  notice  of  intention  to  make 
such  application  shall  be  published  six  weeks  prior  to  the 
making  of  such  application,  and  for  three  successive  weeks, 
in  .a  newspaper  printed  and  published  in  said  county  where 
the  application  is  to  be  made,  if  there  be  one,  or  in  a  news- 
paper printed  and  published  in  an  adjoining  county,  or  in  the 
nearest  county  in  which  a  newspaper  is  or  may  be  printed 
and  published. 

"Sec.  3.  Such  probate  judge  shall  require  of  the  person 
making  the  application,  under  the  second  section  of  this  act, 
to  pay  over  to  the  county  treasurer,  for  the  use  of  the  county, 
a  fee  of  three  dollars,  and  shall  furnish  to  such  applicant,  if 
desired,  a  certified  copy  of  the  order  made  in  such  matter. 

"Sec.  4.     Thin  act  shall  take  effect  immediately. 

"Approved  February  2,  1861." 

Arnafiu  Sestioris  and  his  wifo  had  brought  up  in  their  family 
the  ciaiiJiant'H  mother.  In  February,  1805,  she  married  one 
George  W.   Hendryx,  and  on   April   30,  1866,  claimant  was 
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bom.  In  NovTember,  1S66,  claimaQt''s  mother  filed  a  bill  for 
divorce  against  her  husband.  In  her  bill  she  alleges  that  her 
husband  left  her  a  few  months  aAer  their  marriage;  and 
when  she  next  heard  firom  him.  he  was  under  arrest  in  Bureau 
CountT,  Dlinoiss,  for  larceny;  and  that  on  August  15,  l^ivfi,  b« 
was,  by  the  circuit  court  of  that  coun;y,  sentenced  lo  le  im- 
prisoned and  confined  in  the  state  peniieiuiary  at  Jdlict,  in 
said  state,  for  the  term  of  three  years;  one  day  of  said  term 
to  be  solitary  confinement  on  a  diet  of  bread  and  water,  and 
the  remainder  of  the  term  to  be  at  hard  labor.  She  prayed 
for  the  custody  and  contrvJ  of  their  child.  May  Hendryx. 
Such  proceedings  were  had  in  this  suit  that  a  divorce  was 
decreed,  and  she  was  awarded  the  care,  custody,  and  control 
of  the  infant,  May  Hendryx,  during  minority. 

Later,  and  in  1S6S,  claimant's  mother  was  again  married, 
to  John  E.  Morrison,  and  the  claimant  was  called  and  known 
as  May  Morrison,  and  has  ever  since  been  known  and  c.^Ied 
by  that  name. 

Amasa  Sessions  and  his  wife.  Emily  Sessions,  being  child- 
less, took  steps,  in  1S73,  to  adopt  the  child.  May  Morrison, 
under  the  act  aforesaid,  and  the  following  proceedings  wen» 
had:  On  May  d,  ISTo,  the  claimant's  mother,  then  Mary  E. 
Morrison,  t<^theT  with  Amasa  and  Emily  Sessions,  execuie^i, 
under  their  hands  and  seals,  and  duly  acknowledged,  the  fol- 
lowing instrument:  — 

"This  indenture,  made  the  ninth  day  of  May,  1S7S,  between 
Mary  E.  Morrison,  of  the  township  of  Berlin,  in  the  county 
of  Ionia,  and  state  of  Michigan,  mother  and  surviving  p.«ireni 
of  May  Heudryx,  ageil  seven  years  on  the  thirtieth  day  of 
April,  1S73,  and  Amasa  Sessions  and  Emily  Sessions,  his  wife, 
of  the  township  of  Ionia,  county  of  Ionia,  and  state  afore^nid, 
witnesseth,  — 

"That  whereas,  the  said  Am.Hsa  Sessions  and  Emily  Ses- 
sions have  adopted  the  said  child.  May  Hendryx,  with  th« 
consent  of  the  s^iid  Mary  E.  Morrison; 

**A»)d  whereas  the  said  Amasa  Sessions  and  Emily  Sessiors 
desire  to  change  tiie  name  of  said  ciiild,  and  l-estow  uwn  tier 
their  family  name,  with  intent  to  make  her  their  he-.r, — 

"Therefore,  we,  the  said  pjiriies.  Mary  E.  Mo^ri^on  of  the 
one  part,  and  Amsisa  Sessions  and  Eniily  St  <.->ions  of  the  other 
part,  do  declare  that  the  said  ciiiui.  May  Hfiuiryx.  is  adopitd 
as  the  child  oi  tlie  said  Amasa  Sessions  and  Kn.ijy  St^su>ns; 
and  that  said  Ama?a  ^^.^^ioIis  and  Kmiiv  ^^.^^^u>!^^  nutrud  io 


504  Morrison  v.  Estate  of  Sessions.  [Mich. 

make  such  child  their  heir,  and  that  she  shall  bear  the  name 

of  May  Sessions. 

"  Witness  our  hands  and  seals,  at  Ionia,  Michigan,  this  day 

And  year  first  above  written. 

"Mary  E.  Morrison.      [l.  s.] 
"Am ASA  Sessions.  [l.  s.] 

"Emily  Sessions."  [l.  s.] 

This  instrument  was  duly  acknowledged. 

This  instrument  was  presented  to  the  judge  of  probate  of 
Ionia  County,  and  thereupon  the  following  order  was  entered 
in  the  journal  of  said  court:  — 
^' State  of  Michigan, 


County  of  Ionia,  \ 

"At  a  session  of  the  probate  court  for  the  county  of  Ionia, 
held  at  the  probate  office  in  the  city  of  Ionia  on  Monday,  the 
twelfth  day  of  May,  in  the  year  1873. 

"  Present:  William  H.  Woodworth,  judge  of  probate. 

"In  the  matter  of  the  adoption  of  May  Hendryx  by  Amasa 
and  Emily  Sessions,  and  changing  her  name  to  May  Sessions. 

"Upon  reading  and  filing  in  this  court  the  declaration  of 
Amasa  Sessions  and  Emily  Sessions,  his  wife,  of  Ionia,  Michi- 
gan, duly  signed,  sealed,  and  acknowledged,  thereby  declaring 
that  they  have  adopted  a  child.  May  Hendryx,  of  the  age  of 
seven  years,  the  child  of  Mary  E.  Morrison,  of  Berlin,  in  said 
county  of  Ionia,  parent  of  said  child,  now  surviving,  by  and 
■with  the  consent  of  the  said  Mary  E.  Morrison,  duly  signed, 
sealed,  and  acknowledged  by  her,  and  filed  in  this  court,  with 
the  intent  to  make  said  May  Hendryx  the  heir  at  law  of  said 
Amasa  Sessions  and  Emily  Sessions,  and  desiring  that  said 
May  Hendryx  may  hereafter,  as  such  adopted  child,  bear  their 
family  name,  and  be  called  May  Sessions;  and  it  satisfactorily 
appearing  to  the  court  of  the  good  faith  of  these  proceedings, 
and  that  the  said  Amasa  Sessions  and  Emily  Sessions  are 
suitable  persons  to  have  charge  of  said  child, — 

"Therefore,  it  is  ordered  that  said  Amasa  Sessions  and  Emily 
'Sessions  do  hereafter  stand  as  parents  to  said  child,  and  that 
the  name  of  said  child  be  called  May  Sessions,  and  that  said 
Amasa  Sessions  and  Emily  Sessions  shall  be  liable  for  all  the 
<luties  and  entitled  to  all  the  rights  of  parents  of  said  minor 
child,  and  that  said  child,  May  Sessions,  become  the  heir  at 
law  of  said  Amasa  Sessions  and  Emily  Sessions,  the  same  as 
if  she  was  indeed  their  own  child." 

The  probate  journal  showed  that  the  order  of  adoption,  and 
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another  order  following  it,  constituted  the  proceedings  of  the 
day  as  entered  in  the  journal,  the  last  order  being  duly  sigued; 
but  the  order  of  adoption,  which  preceded  it,  was  not  signed 
by  the  judge  of  probate,  except  as  his  signature  to  the  proceed- 
ings of  the  day  embraced  all  entered  on  that  day. 

May  resided  in  the  family  until  the  death  of  Emily  Ses- 
sions, which  occurred  July  6,  1873.  This  broke  up  the  family, 
and  Mr.  Sessions  went  to  live  with  his  nephew,  Henry  C.  Ses- 
sions, and  May  returned  to  her  mother,  Mrs.  Morrison. 

In  1875,  Amasa  Sessions  was  married  again,  to  Elizabeth  E. 
Tubbs.  May  Morrison  never  lived  in  the  family  of  Mr.  Ses- 
sions after  the  death  of  Emily  Sessions. 

On  February  2,  1874,  application  was  made  to  the  same 
judge  of  probate  who  had  made  the  order  adopting  the  child, 
for  a  revocation  of  said  order;  and  the  following  journal  entry 
was  made:  — 

"At  a  session  of  said  court,  held  at  the  court-rooms  in  the 
city  of  Ionia,  in  said  county  of  Ionia,  on  the  second  day  of  Feb- 
ruary, A.  D.  1874. 

"Present:  Hon.  William  H.  Woodworth,  probate  judge. 

"  In  the  matter  of  May  Sessions,  a  minor  child  of  Mary  E. 
Morrison,  heretofore,  to  wit,  on  the  ninth  day  of  May,  1873, 
adopted  by  Amasa  Sessions  and  Emily  Sessions,  as  more  fully 
appears  by  the  records,  heretofore,  to  wit,  on  the  twelfth  day 
of  May,  entered  in  this  court  in  this  behalf. 

"Now  comes  Amasa  Sessions  and  Mary  E.  Morrison,  by 
their  petition  duly  signed,  sealed,  and  verified  by  their  said 
oaths,  setting  forth,  among  other  things,  that  on  the  ninth  day 
of  May,  1873,  said  petitioners,  with  Emily  Sessions,  wife  of 
Amasa  Sessions,  entered  into  an  indenture,  after  praying  the 
judge  of  probate  to  enter  an  order  changing  the  name  of  the 
daughter  of  Mary  E.  Morrison,  to  wit.  May  Hendryx,  to  May 
Sessions,  and  to  constitute  her  heir  at  law  of  Amasa  Sessions 
and  Emily  Sessions,  which  order  was  granted,  and  that  after- 
wards, to  wit,  on  the  sixth  day  of  July,  1873,  Emily  Sessions, 
wife  of  Amasa  Sessions,  died,  and  in  consequence  thereof  said 
Amasa  Sessions  is  unable  to  have  the  control  and  custody  of 
said  child,  and  p.aying  that  said  order  changing  the  name  of 
May  Hendryx  to  May  Sessions,  and  constituting  her  heir  at 
law  of  Amasa  and  Emily  Sessions,  may  be  set  aside  and  held 
for  naught. 

"And  after  maturely  considering  the  proofs  and  allegations 
of  the  petitioners,  and  it  satisfactorily  appearing  to  the  court 
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that  the  facts  set  forth  in  said  petition  are  true,  and  that  tlie 
prayer  of  said  petition  in  that  behalf  ought  to  be  granted,  it 
is  hereby  ordered,  adjudged,  and  decreed  that  the  order  of  tliis 
court  heretofore  entered  in  this  behalf,  to  wit,  on  Monday,  the 
twelfth  day  of  May  last  past,  is  hereby  revoked,  set  aside,  and 
shall  be  held  for  naught. 

"  William  H.  Woodworth,  Judge  of  Probate." 

On  July  15,  1879,  Amasa  Sessions  made  his  last  will,  in 
which,  after  making  bequests  to  his  wife,  sister,  and  nephew, 
is  the  following:  — 

"4.  After  all  the  before- mentioned  legacies  have  been  ful- 
filled, I  give  and  bequeath  the  remainder  of  my  estate  to  my 
lawful  heirs." 

Amasa  Sessions  died  in  1886.  He  was  childless,  and  left 
surviving  him  bis  wife,  Elizabeth;  his  brothers,  Job  S.,  John, 
and  Alonzo;  his  sisters,  Elizabeth  P.  Arthur  and  Jane  M. 
Yates;  and  the  children  of  his  deceased  brothers,  George  and 
Darius,  and  of  his  deceased  sister,  Sila,  who  claim  under  the 
will  as  his  heirs.  May  Morrison  also  claims  the  residuum 
of  his  estate  as  his  sole  heir  under  the  fourth  clause  of  the 
will. 

Application  was  made  by  the  administrator  with  the  will 
annexed  to  the  probate  court  for  an  order  determining  who 
were  the  heirs  of  Amasa  Sessions,  and  for  di.stribution.  Upon 
the  hearing,  the  probate  court  adjudged  and  decreed  "  that 
the  said  May  Sessions  is  the  sole  heir  of  said  deceased,  and 
that  all  of  the  real  estate  belonging  to  the  estate  of  said  de- 
ceased is  vested  in  said  heir,  subject  to  the  homestead  and 
dower  rights  of  said  Elizabeth  T.  Sessions,  widow  of  said  de- 
ceased, to  have  and  to  hold  forever." 

It  is  this  action  of  the  probate  court  which  we  are  asked  to 
review. 

The  constitutionality  of  the  act  is  drawn  in  question  by 
counsel  for  appellants,  but  we  do  not  find  it  necessary  to  pass 
upon  that,  as  it  is  not  necessary  to  a  disposition  of  the  case, 
and  it  is  only  when  it  is  so  that  we  will  review  legislative 
action. 

"Adoption"  has  been  defined  to  be  the  act  by  which  rela- 
tions of  paternity  and  affiliation  are  recognized  as  legally  ex- 
isting between  persons  not  so  related  by  nature.  A  proceeding 
which  so  materially  afl'ects  the  succession  of  property  and  the 
rights  of  natural  heirs  is  a  very  important  one.  It  is  not 
recognized  by  the  common  law  oi"  England,  and  exists  in  the 
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United  States  only  by  special  statute.  Only  a  few  of  the 
states  have  ingrafted  it  upon  their  jurisprudence.  But 
among  many  of  the  continental  nations  it  has  been  practiced 
from  the  remotest  antiquity.  It  appears  to  have  been  a 
necessary  concomitant  of  the  type  of  archaic  society  when  the 
famil}'-  constituted  the  unit  of  the  community,  and  was  an  im- 
portant factor  in  developing  society  into  tlie  broader  commu- 
nity called  the  state.  Mr.  Maine,  in  his  work  of  Ancient  Law, 
says:  "  We  must  look  on  the  family  as  constantly  enlarged  by 
the  absorption  of  strangers  within  its  circle,  and  we  must  try 
to  regard  the  iiction  of  adoption  as  so  closely  simulating  the 
reality  of  kinship  that  neither  law  nor  opinion  makes  the 
slightest  difference  between  the  real  and  adoptive  connec- 
tion." 

It  flourished  and  was  regulated  by  laws  in  both  of  the  clas- 
sical nations  of  antiquity. 

In  Greece,  in  the  interests  of  the  next  of  kin  whose  rights 
were  affected  by  the  case  of  adoption,  it  was  provided  that  the 
registration  should  be  attended  with  certain  formalities,  and 
that  it  should  take  place  at  a  fixed  time,  the  festival  of  Thar- 
gelia. 

In  Rome  the  system  was  in  vogue  long  before  the  time  of 
Justinian,  and  the  ceremonies  to  accomplish  the  result  were 
cumbered  with  much  formality,  but  he  reduced  the  system  to 
a  code,  which  simplified  the  proceedings,  and  from  which 
modern  legislation  upon  the  subject  has  derived  its  principles, 
and  adapted  them  to  our  civilization  and  wants. 

It  either  required  an  imperial  rescript  or  a  proceeding  before 
a  magistrate  to  accomplish  the  purpose.  Where  resort  was  not 
had  to  an  imperial  rescript,  if  the  person  to  be  adopted  was 
alieni  juris,  the  parties  appeared  before  a  magistrate,  and  exe- 
cuted a  deed  in  his  presence,  "  declaring  the  fact  of  adoption; 
the  parties  to  the  adoption  —  that  is,  the  person  giving,  the 
person  given,  and  the  person  receiving  —  being  personally 
present  to  give  their  consent.  But  it  was  sufiicient  if  the  con- 
sent of  the  party  adopted  were  expressed  by  his  not  declaring 
his  dissent, — non  contradicente" :  Sandars's  Just.  Inst.  103 
et  seq. 

The  effect  of  adoption  was  to  cast  the  succession  on  the 
adopted  in  case  the  adopting  father  died  intestate.  Some  other 
consequences  followed  on  the  changed  relation,  but  sufiicient 
has  been  noticed  to  show  that  the  real  object  of  such  })roceed- 
ings  is  to  change  the  succci^sion  of  property  of  persons  dying 


608  Morrison  v.  Estate  of  Sessions.  [^lich. 

intestate,  and  to  create  relations  of  paternity  and  affiliation 
not  before  recognized  as  legally  existing,  and  that  the  change 
of  name  is  more  an  incident  than  the  object  of  such  proceed- 
ings. Our  statute  has  the  same  object,  and  no  one  can  fail  to 
see  the  similarity  of  the  proceedings  required  by  it  and  the 
regulations  of  Justinian  above  quoted. 

Objection  is  made  that  the  record  nowhere  discloses  that 
May  Morrison,  being  more  than  seven  years  of  age,  gave  her 
consent  to  the  proceedings.  As  seen  above,  the  civil  law  pre- 
sumed the  assent  of  the  minor  unless  his  dissent  expressly  ap- 
peared. If  the  proceeding  was  one  that  was  beneficial  to  the 
minor,  and  the  court  was  satisfied  upon  that  point,  her  assent 
would  be  presumed  upon  well-recognized  principles.  That  it 
was  for  the  benefit  of  the  minor  to  be  adopted  into  the  family 
of  Mr.  Sessions  at  the  time  the  proceedings  were  had,  there 
can  be  no  doubt. 

It  is  no  less  certain  that  the  unexpected  change  in  the  family 
of  Mr.  Sessions  by  the  death  of  his  wife  changed  altogether  his 
plans  and  prospects  for  the  future,  and  rendered  it  better  that 
the  child,  May,  should  return  to  the  care  and  protection  of  her 
mother.  Mr.  Sessions  and  her  mother,  with  the  aid  of  the  pro- 
bate court,  attempted  in  good  faith,  no  doubt,  to  undo  what 
had  been  done  towards  the  adoption  of  the  child.  It  may  have 
been,  and  probably  was,  unauthorized  by  law,  but  still  it  is 
significant  when  considered  with  reference  to  the  will  after- 
wards made  by  Mr.  Sessions.  We  think  it  may  be  considered 
as  settled,  under  the  facts  and  circumstances  of  this  case,  that 
Mr.  Sessions,  from  the  time  of  the  order  revoking  the  order 
adopting  the  child,  fully  believed  and  regarded  May  Morrison 
as  no  longer  his  child  or  heir.  If  he  had  died  intestate,  and 
she  were  here  claiming  a  distributive  share  as  heir,  we  should 
feel  obliged  to  pass  upon  all  the  questions  raised.  But  he  left 
a  will,  and  the  only  question  is  the  proper  construction  of  that 
will.  The  cardinal  principle  in  the  interpretation  of  wills  is  to 
arrive  at  and  carry  out  the  intention  of  the  testator  if  it  is 
lawful. 

Having  the  evidence  before  us  which  convinces  us  that,  at 
the  time  he  made  the  will,  and  after,  he  did  not  regard  May 
Morrison,  the  appellee,  as  his  heir,  it  is  clear  that  he  did  not 
intend  to  include  her  in  the  distribution  of  his  estate  under 
the  fourth  clause  of  his  will.  The  testator  used  the  term 
"lawful  heirs"  in  its  ordinary  and  well-understood  sense,  as 
referring  to  a  class  upon  whom  descent  of  property  was  cast 
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by  the  statutes  of  descent.  Had  he  intended  the  bequest  for 
her,  he  would  not  have  said  "  lawful  heirs,"  but  "  lawful  heir."' 
He  had  not  her  in  his  mind,  hut  his  numerous  kindred  who 
by  the  statute  would  inherit  his  property. 

In  a  recent  case  in  Missouri,  the  supreme  court,  in  a  case 
where  an  adopted  child  claimed  under  a  will  which  devised 
property  to  "the  nearest  and  lawful  heirs  of  mine,"  draw  the 
distinction  very  properly  between  "lawful  heirs"  and  an  heir 
by  adoption.  Mr.  Justice  Brace  said:  "The  siafws  or  relation 
of  an  adopted  heir  is  a  lawful  one,  since  the  law  sanctions  and 
provides  a  method  for  its  creation;  bui  the  relation  is  not  the 
creature  of  the  law,  but  of  the  deed  of  adoption.  A  child  by 
adoption  is,  in  a  limited  sense,  made  an  heir,  not  by  the  law,  but 
by  the  contract  evidenced  by  deed.  'Adopted  heir,'  or  'heir 
by  adoption,'  would  be  appropriately  descriptive  of  such  rela- 
tion. Contradistinguished  from  such  an  heir  are  those  upon 
whom  the  law  casts  descent,  who  are  constituted  heirs  by  law. 
These  are  appropriately  described  as  heirs  at  law  or  heirs  by 
the  law The  relation  of  an  heir  by  adoption  is  an  ex- 
ceptional and  unusual  one,  and  does  not  come  within  the  ordi- 
nary and  usual  meaning  of  the  words  'lawful  heirs,'  and  those 
words  ought  not  to  be  held,  ex  vi  termini^  to  include  an  adopted 
heir":  Reinders  v.  Koppelman,  94  Mo.  344. 

Entertaining  no  doubt  respecting  the  intention  of  the  tes- 
tator to  give  his  property,  by  the  term  "  lawful  heirs,"  to  his 
brothers  and  sisters,  and  the  children  of  any  deceased  brother 
or  sister  by  the  right  of  representation  {Eyer  v.  Beck,  70  Mich. 
179),  and  that  it  was  not  his  intention  to  include  in  that  ternti 
the  claimant.  May  Morrison,  or  May  Sessions,  as  she  is  called 
in  the  order  appealed  from,  we  hold  that  she  has  no  claim 
upon  any  share  of  his  estate,  and  an  order  must  be  entered 
reversing  the  order  of  the  circuit  court,  and  it  must  be  certi- 
fied to  that  court  to  reverse  and  set  aside  the  order  appealed 
from  so  far  as  it  directs  or  decrees  distribution  to  May  Ses- 
sions, and  to  enter  an  order  decreeing  distribution  to  the  heirs 
at  law  of  Amasa  Sessions,  and  certify  the  same  to  the  probate 
court. 

The  appellants  will  recover  their  costs  of  both  courts. 


WiLM,  OoHSTRCOTiON  o».  — The  fundamental  rule  in  the  constmction  of 

willa  is,  that  the  intention  of  the  testator  be  ascertained  and  carried  out: 
Elliott  V.  Elliott,  117  Ind-  380;  10  Am.  St.  Rep.  54,  and  note  59;  Dauyherty  v^ 
Uoyers,  119  Ind.  254.. 
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Parent  and  Child  —  Adoption. — The  adopted  child  is  entitled  hy  in- 
heritance to  the  estate  of  the  adopting  parent:  Estate  of  Newman,  75  Cal. 
213;  7  Am.  St.  Rep.  146;  but  the  act  of  adoption  must  conform  strictly  to 
the  method  prescribed  by  the  statute:  Furgeaon  r.  Joiiea,  17  Or.  204;  11  Am. 
St.  Rep.  808. 


Brush  v.  Fisher. 

[70  Michigan,  469.J 
ARBintATIOM   AKD   AwARD.  —  AwARD   OF  ARBITRATORS  AS  TO  THE  ReNTAL 

Valuk  of  property  will  not  be  set  aside,  in  the  absence  of  proof  of  fraud 
or  misconduct  in  the  arbitrators  or  of  gross  mistake  on  their  part. 

Arbitration.  —  Awards  arb  Favored  in  Law  and  reluctantly  set  aside. 
Every  presumption  is  made  in  favor  of  their  fairness,  and  the  burden  of 
proof  is  on  the  party  seeking  to  set  them  aside  to  do  so  by  clear  and 
strong  proof. 

Arbitration.  —  Error  of  Fact  or  Law  Made  bt  Arbitrators  in  their 
award  does  not  avoid,  it,  unless  such  error  ia  so  gross  aa  to  be  of  itself 
clear  proof  of  corruption  and  fraud. 

Arbitration.  —  Riqht  to  Object  to  Selection  of  Third  Arbitrator  bt 
Lot  is  waived  by  assenting  to  the  selection  and  proceeding  to  trial  with 
knowledge  of  the  facts. 

Arbitrators  are  Expected  to  Frame  TfiEiR  DtcisioN  on  broad  views  of 
justice,  which  may  sometimes  deviate  from  strict  rules  of  law.  The 
utmost  good  faith  in  the  discharge  of  their  duties  will  be  presumed,  and 
their  award  will  not  be  disturbed  without  clear  proof  of  corruption,  par- 
tiality, or  misconduct  on  their  part. 

F.  A.  Baker,  for  the  complainants. 

C.  I.  Walker  and  C.  A.  Kent,  for  the  defendants. 

Long,  J.  On  November  23,  1871,  Edmund  A.  Brush,  de- 
ceased, executed  to  the  defendant  Aaron  C.  Fisher  a  lease  for 
five  years,  at  two  hundred  dollars  a  year,  of  lots  8  and  9,  in 
block  10,  of  the  Brush  subdivision  of  part  of  park  lots  17  and 
18,  on  the  east  side  of  Woodward  Avenue,  in  the  city  of  Detroit. 
The  lots  have  a  frontage  on  Woodward  Avenue  of  one  hundred 
feet,  and  are  two  hundred  feet  deep,  and  are  on  the  corner  of 
Woodward  Avenue  and  Erskine  Street. 

Mr.  Fisher,  in  addition  to  the  payment  of  the  rent,  agreed 
-within  two  years  to  erect  a  brick  building  suitable  for  a  dwell- 
ing, at  least  two  stories  high,  and  equal  to  twenty-five  feet 
front  and  thirty-six  feet  deep,  on  the  two  lots  leased,  fifty  feet 
back  from  the  front  of  the  lots,  and  erect  no  building  within 
twenty  feet  of  Erskine  Street.  He  further  agreed  to  pay  all 
taxes  and  assessments  levied  against  the  property  during  said 
Xerm. 
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Among  other  provisions,  the  lease  contained  the  following: 
"And  it  is  further  covenanted  by  and  between  the  parties 
hereto,  that,  at  the  expiration  of  said  term  of  five  years,  the 
party  of  the  first  part,  his  executors,  administrators,  or  as- 
eigns,  shall  have  the  right,  in  his  or  their  election,  to  purchase 
and  take  of  and  from  the  party  of  the  second  part,  his  execu- 
tors, administrators,  or  assigns,  the  buildings  and  improve- 
ments erected  by  him  or  them,  or  being  on  said  premises,  at 
a  valuation  thereof,  not  to  exceed  twenty  thousand  dollars,  to 
be  made  by  three  disinterested  persons,  to  be  chosen  one  by 
each  party,  and  the  third  by  those  referees  if  they  disagree, 
and  upon  such  purchase,  to  re-enter  upon  said  premises,  and 
the  same  to  have  again  as  in  their  former  estate  and  right. 

"  If  the  party  of  the  first  part,  his  executors,  administra- 
tors, or  assigns,  elect  not  to  make  such  purchase,  then  this 
lease,  at  the  then  rental  value  of  the  premises,  to  be  deter- 
mined by  a  reference  in  the  manner  above  set  forth,  and  upon 
the  other  terms  and  conditions  above  set  forth,  shall  stand 
continued  for  another  term  of  five  years.  And  in  a  like  man- 
ner at  every  expiration  of  every  succeeding  term  of  five  years 
the  same  election  as  above  reserved  by  the  party  of  the  first 
part,  his  executors,  administrators,  or  assigns,  shall  be  had; 
and  if  the  buildings  and  improvements,  as  above  limited,  are 
not  purchased  and  taken,  then  this  lease,  at  the  then  rental 
value,  to  be  determined  as  above  described,  and  upon  the 
other  terms  and  conditions  above  set  forth,  shall  stand  con- 
tinued for  another  term  of  five  years." 

Mr.  Fisher  entered  into  possession  of  the  lots  under  this 
lease,  and  erected  a  first-class  dwelling-house  thereon,  with  a 
barn  and  other  improvements,  the  whole  expense  of  which 
buildings  and  improvements  was  between  twenty-three  thou- 
sand and  twenty-four  thousand  dollars,  and  which  he  now 
values  at  twenty  thousand  dollars.  These  premises  Mr. 
Fisher  uses  solely  for  a  residence,  and  claims  to  have  built 
the  same  for  a  family  residence  and  homestead,  and  not  as  an 
investment  for  capital. 

The  first  term  of  five  years  under  this  lease  expired  January 
1,  1877. 

The  annual  rental  was  fixed,  by  the  mutual  agreement  of 
the  parties,  for  the  second  term  of  five  years  at  the  same 
umuunt  as  for  the  first  term,  viz.,  two  hundred  dollars.  At 
the  expiration  of  the  second  term  of  five  years  the  annual 
rent  was  fixed,  by  the  UiUtual  agreement  of  the  parties:,  for  tlio 
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third  term,  at  three  hundred  dollars  per  year,  and  the  same 
was  indorsed  on  the  lease. 

At  the  expiration  of  the  third  term  of  five  years,  the  parties 
were  unable  to  agree  on  the  amount  of  the  annual  rental  for 
the  fourth  term,  and  the  parties  submitted  to  have  the  sauie 
fixed  by  arbitrators  as  provided  in  the  lease.  The  complain- 
ants, who  are  trustees  of  the  estate  of  Edmund  A.  Brush,  de- 
ceased, appointed  Edward  J.  Stimson  as  one  arbitrator,  and 
defendant  Fisher  appointed  Mr.  Alanson  Sheley  the  other. 
The  ar!  itrators  not  being  able  to  agree  on  the  rental  value  of 
the  premises,  or  on  the  third  arbitrator,  they  finally  selected 
as  third  arbitrator  Mr.  Alvah  E.  Leavitt  by  lot.  After  hear- 
ing the  parties,  Mr.  Sheley  and  Mr.  Leavitt  agreed  upon  an 
award  fixing  the  rental  of  the  premises  for  the  fourth  term  at 
an  annual  rental  of  two  hundred  dollars.  Mr.  Stimson  did 
not  join  in  this  award,  or  agree  to  its  terms.  The  bill  is  filed 
in  this  cause  in  the  circuit  court  for  the  county  of  Wayne,  in 
chancery,  to  set  aside  and  vacate  this  award. 

On  the  hearing  in  the  court  below,  the  award  was  set  aside 
and  vacated,  and  held  for  naught,  with  costs  against  defend- 
ant Fisher,  who  brings  the  case  into  this  court  by  appeal 
from  such  final  decree. 

It  was  said  by  this  court  in  Port  Huron  etc.  Wy  Co.  v.  Calla- 
vftn,  61  Mich.  26,  that  "there  is  power  in  a  court  of  equity  to 
relieve  against  awards  in  some  cases  where  there  has  been 
fraud  and  misconduct  in  the  arbitrators,  or  they  have  acted 
under  manifest  mistake,  and  perhaps  in  some  defined  and  un- 
defined cases.  But  it  is  evident  that  there  are  great  objec- 
tions to  any  general  interference  by  courts  with  awards. 
They  are  made  by  a  tribunal  of  the  parties'  own  selection,  who 
are  usually,  at  least,  expected  to  act  on  their  own  view  of  law 
and  testimony  more  freely  and  less  technically  than  courts 
and  regular  juries.  They  are  also  generally  expected  to  frame 
their  decisions  on  broad  views  of  justice,  which  may  some- 
times deviate  from  the  strict  rules  of  law.  It  is  not  expected 
that,  after  resorting  to  such  private  tribunals,  either  party 
may  repudiate  their  action,  and  fall  back  on  the  courts.  And 
equity,  on  whatever  pretext  it  may  intervene  in  such  cases, 
does  so  upon  the  reason  that  the  tribunal  has  not  really  acted 
within  the  lines  of  the  duty  laid  upon  it,  and  has  not  in  fact 
carried  out  the  agreement  under  which  it  has  obtained  author- 
ity to  proceed." 

It  is  charged  in  this  case  that  the  arbitrators  chosen  were 
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guilty  of  undue  partiality  and  misconduct,  and  that  their 
award  was  properly  set  aside  by  the  court  below;  and  counsel 
for  complainants  bases  his  argument  in  support  of  these 
charges  upon  the  fact,  principally,  that  the  parties  to  the 
lease  fixed  the  rent  in  1871  at  two  hundred  dollars  and  in 
1882  at  three  hundred  dollars  a  year,  while  in  1887  the  arbi- 
trators fix  the  amount  of  the  annual  rental  at  two  hundred 
dollars,  the  same  as  fixed  by  the  parties  in  1871,  though,  it  is 
claimed,  the  property  for  the  last  fifteen  years  has  greatly  in- 
creased in  value,  and  become  more  desirable  for  residence 
property.  This  increase  in  value  is  admitted  by  defendant 
Fisher.  The  assessed  value  of  the  lots  has  increased  from 
eighteen  hundred  dollars  in  1871  to  seventeen  thousand  fiva 
hundred  dollars  in  1887. 

It  is  claimed  on  the  part  of  defendants,  and  defendants 
Sheley  and  Leavitt,  two  of  the  arbitrators,  testify,  that  because 
of  the  increased  value  the  taxes  had  increased,  and  that  the 
rental  should  be  reduced,  instead  of  increased.  It  is  therefore 
claimed  by  complainants,  —  1.  That  the  lease,  the  contract  be-- 
tween  the  parties,  very  clearly  contemplates  that,  if  the  lots 
increase  in  value  for  residence  purposes,  the  ground-rent  is  to 
be  increased,  and  if  they  decrease  in  value  the  ground-rent  is 
to  be  decreased,  and  that  that  is  what  the  contract  means;  2. 
That  any  award  made  upon  the  theory  that  an  increase  in  the 
value  of  the  property  necessitates  and  justifies  a  reduction  in 
the  ground-rent  is  a  violation  of  the  contract  between  the  par- 
ties, and  that  these  arbitrators,  in  making  such  an  award,, 
have  not  acted  within  the  lines  of  duty  laid  upon  them,  and 
have  not  carried  out  the  agreement  under  which  they  obtained 
authority  to  proceed. 

Courts,  however,  favor  awards  made  by  tribunals  of  the 
parties'  own  choosing,  and  are  reluctant  to  set  them  aside,  and 
every  presumption  will  be  made  in  favor  of  their  fairness,  and 
the  burden  of  proof  is  upon  the  party  seeking  to  set  them 
aside,  and  the  proof  must  be  clear  and  strong:  Morgan  v. 
Mather,  2  Vee.  Jr.  15;  Hsrrick  v.  Blair,  1  Johns.  Ch.  101; 
Davy  V.  Faw,  7  Cranch,  171;  Van  Cortlandt  v.  Underhill,  17 
Johns.  411;  Morse  on  Arbitration  and  Award,  531,  544. 

It  appears,  from  the  assessment  rolls  put  in  evidence  in  the 

case  in  the  court  below,  and  from  the  testimony  taken  in  the 

case,  that  up  to  1875  assessments  were  made  upon  the  basis 

of  thirty  per  cent  of  the  cash  value  of  the  property.     In  1876 

the  system  was  changed,  and  a  cash  valuation  substituted. 
Am.  St.  Kkp.,  Vol.  XIV.  — :;3 
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The  assessment  at  thirty  per  cent,  in  1872,  of  $2,700,  would 
make  the  cash  valuation  at  that  time  of  $9,000.  In  1876,  the 
last  year  of  the  first  term,  the  assessment  was  $13,325.  In 
1881,  the  last  year  of  the  second  terra,  it  was  assessed  at 
$13,500.  In  1886,  the  last  year  of  the  third  term,  it  was  as- 
Bessed  at  $14,350.  In  1887  the  assessment  was  $17,500. 
Before  the  arbitrators  it  was  conceded  that  the  property  was 
worth  $25,000. 

It  appears,  also,  that  while  the  property  was  rapidly  increas- 
ing in  value,  —  over  one  hundred  per  cent  in  sixteen  years,  — 
the  taxes  were  also  rapidly  increasing  in  amount  from  year  to 
year.  The  average  of  general  taxes  for  the  first  term  of  five 
years  was  $213.10.  The  average  tax  for  the  next  terra  of  five 
years  was  $282.54  per  annum.  The  average  tax  for  the  third 
term  of  five  years  was  $386.96,  making  the  tax  for  the  third 
term  almost  double  the  first  terra.  The  tax  for  1887  is  still 
greater,  being  $451.39. 

In  addition  to  these  regular  taxes,  there  were  special  taxes 
and  assessments  paid  by  the  lessee;  at  the  time  of  making 
the  lease,  $500  for  paving  tax;  in  1874,  also  a  paving  tax  of 
$436.84;  in  1882  another  paving  tax  of  $195.  Besides  these, 
there  were  other  taxes  for  sewers,  sidewalks,  etc.,  the  amount 
of  which  is  not  given.  It  also  appeared  that  preparations 
were  being  made  to  pave  Erskine  Street,  during  1887,  at  an 
expense  of  from  five  hundred  to  six  hundred  dollars.  These 
improvements,  and  the  increase  of  the  property,  inure  to  the 
benefit  of  the  lessor,  while  it  has  increased  the  rental  by  taxa- 
tion. 

The  lease  is  a  somewhat  peculiar  one.  It  is  a  perpetual 
lease,  so  far  as  the  lessee  is  concerned.  He  has  no  right  to 
avoid  it  or  give  it  up;  but  it  is  not  perpetual  upon  the  part  of 
the  lessor.  He  is  at  liberty,  at  the  expiration  of  any  term  of 
five  years,  to  set  aside  the  lease,  and  take  the  property  into 
possession,  if  he  should  see  fit  to  do  so,  upon  the  terms  therein 
named,  viz.,  of  paying  the  then  value  of  the  improvements 
under  the  limitations  of  the  lease.  The  lessee  was  bound  to 
erect  a  building,  as  hereinbefore  stated,  and  was  not  only  to 
pay  the  rental,  but  to  "bear,  pay,  and  discharge  all  taxes  and 
assessments  whatsoever,  laid,  assessed,  or  becoming  payable 
during  said  term  on  said  premises." 

He  could  not  let,  transfer,  or  assign  said  premises,  or  any 
part  thereof,  or  any  interest  therein,  without  the  written  con- 
sent of  the  lessor;  and  if  the  lessor  elect,  at  the  expiration  of 
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any  five  years'  term,  to  take  back  said  property,  he  is  to  pur- 
chase the  buildings  and  improvements  erected  and  being  on 
said  premises  at  a  valuation  thereof,  not  to  exceed  twenty 
thousand  dollars,  to  be  fixed  by  disinterested  persons.  If  the 
lessor  does  not  elect  to  make  such  purchase,  the  rental  value 
for  another  term  of  five  years  is  to  be  determined  by  a  refer- 
ence if  the  parties  do  not  agree,  and  so  on  at  the  end  of  every 
five  years. 

There  is  an  express  condition  in  the  lease  that  if  the  rent, 
taxes,  or  assessment  shall  not  be  paid  when  the  same  is  due 
and  payable,  or  if  the  lessee  should  not  observe,  keep,  and  per- 
form all  the  covenants  and  conditions  of  the  lease,  everything 
in  the  lease  to  be  performed  by  the  lessor  shall  cease,  deter- 
mine, and  be  utterly  void,  anything  therein  to  the  contrary 
notwithstanding;  and  the  lessee  covenants  in  such  case,  at  the 
determination  of  said  lease,  under  these  provisions,  that  he 
will  peaceably  and  quietly  surrender  and  yield  up  said  prem- 
ises; and  the  lessee  agrees  to  waive  any  and  all  notice  or  no- 
tices which  may  be  required  by  law  to  be  given  to  him  by  the 
lessor,  in  the  event  of  any  default  being  made  on  his  part  of 
the  demand  of  possession  and  of  said  premises. 

Undoubtedly,  the  arbitrators,  in  fixing  the  rental  value  of 
the  premises,  took  into  consideration  many,  if  not  all,  the  con- 
siderations herein  mentioned,  and  upon  the  whole  case  thus 
submitted  fixed  the  rental  at  two  hundred  dollars  per  annum, 
and  we  are  not  prepared  to  say  that  the  value  fixed  by  them, 
under  the  circumstances,  is  any  evidence  of  undue  partiality, 
and  we  see  in  it  no  evidence  of  any  misconduct  on  the  part 
of  the  arbitrators;  but  it  would  seem  that  these  stringent 
provisions  in  the  lease  would  have  some  effect  upon  the  rental 
value. 

There  is  no  charge  in  the  bill  that  the  arbitrators  commit- 
ted any  error  of  fact  or  law  in  fixing  the  rental  value  of  the 
premises,  or  that  the  sum  fixed  was  an  unreasonably  low  one; 
and  had  there  been,  it  would  have  been  no  ground  for  setting 
aside  the  award  that  the  arbitrators  had  committed  an  error 
of  fact  or  law,  unless  the  error  was  so  gross  as  of  itself  to  furnish 
clear  proof  of  corruption  and  fraud:  Morse  on  Arbitration  and 
Award,  293,  298;  Boston  Water  Power  Co.  v.  Gray,  6  Met.  131; 
Burchell  v.  Marsh,  17  How.  344;  Anderson  v.  Taylor,  41  Ga.  10; 
Lester  v.  CnWiway,  73  Id.  731;  Kirten  v.  Spears,  44  Ark.  16G; 
York  etc.  R.  R.   Co.  v.  Myers,  18  How.  246;    Winshlp  v.  Jewett, 
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1  Barb.  Ch.  173;  Perkins  v.  Giles,  53  Barb.  342;  Van  Cortlandt 
V.  Underhill,  17  Jolnis.  405. 

It  appears  that  the  third  arbitrator,  when  the  two  chosen 
by  the  parties  were  unable  to  agree,  was  chosen  by  lot,  and  it 
is  claimed  by  the  complainants  that  this  was  not  a  competent 
way  of  making  choice;  that  tiie  lease  contemplates  that  the 
third  arbitrator  will  be  chosen  by  an  exercise  of  judgment  by 
the  first  two  arbitrators,  —  that  is,  by  a  comparison  of  views, 
and  an  adjustment  of  differences.  And  counsel  cites  in  sup- 
port of  this  proposition  In  re  Cassell,  9  Barn.  &  C.  624;  Ford 
V.  Jones,  3  Barn.  &  Adol.  248;  In  re  Greenwood,  9  Ad.  &  E. 
699.  It  appears,  however,  that  Mr.  Thompson,  one  of  the  trus- 
tees of  the  Brush  estate,  assented  to  the  selection,  and  that  the 
parties,  with  full  knowledge  of  the  manner  in  which  the  choice 
was  made,  submitted  their  case,  and  made  no  objection  to  the 
arbitrator  until  the  award  was  made  by  them.  If  the  parties 
had  a  right  to  object  to  this  mode  of  making  a  choice,  they 
must  be  held  to  have  waived  it  by  their  conduct  in  proceeding 
to  a  hearing,  knowing  the  fact:  2  Parsons  on  Contracts,  707; 
Morse  on  Arbitration  and  Award,  242;  Neale  v.  Ledger^  16  East, 
51;  In  re  Tunno,  5  Barn.  &  Adol.  494. 

It  is  also  contended  by  complainants  that  Mr.  Sheley  had 
formed  an  opinion  as  to  the  rental  value  of  the  premises  be- 
fore the  time  of  his  being  appointed  an  arbitrator,  and  that 
such  preconceived  opinion  is  a  sufficient  reason  for  avoiding 
this  award,  inasmuch  as  the  complainants  were  not  aware  of 
such  bias  at  the  time  of  submitting  the  case.  It  appeared, 
upon  Mr.  Sheley 's  examination  in  the  present  case,  that  he 
•told  Fisher,  when  he  consented  with  Mr.  Brush  to  put  the  rent 
up  to  three  hundred  dollars,  that  he  did  not  understand  his 
own  interest.  Mr.  Sheley  was  further  interrogated  by  com- 
plainant's counsel  upon  that  subject  as  follows:  — 

"  Q.  Did  you  think  that  he  understood  his  own  interest 
when  he  entered  into  the  lease?  A.  No;  I  did  not  think  he 
did  then. 

"  Q.  And  that  controlled  you  in  making  this  adjustment? 
A.  I  think  be  made  a  mistake  when  he  entered  into  the  lease. 

"  Q.  And  now,  Mr.  Sheley,  that  view  of  it  influenced  you  in 
arriving  at  what  he  ought  to  pay?     A.  I  do  not  know  that  it 

It  appears  that  this  opinion  was  expressed  by  Mr.  Sheley 
five  years  before  the  time  of  his  acting  as  arbitrator,  and  at 
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the  time  when  the  third  term  of  five  years  commenced  on  the 
lease. 

There  is  no  showing  upon  this  record  that  Mr.  Sheley  had 
Buch  an  opinion,  at  the  time  of  his  acting  as  arbitrator,  that 
in  any  manner  influenced  his  judgment;  and  it  is  expected 
of  arbitrators  that  they  will  frame  their  decision  of  matters 
submitted  to  them  on  broad  views  of  justice,  which  may  some- 
times deviate  from  the  strict  rules  of  law;  and  there  is  noth-' 
ing  in  the  whole  record  indicating  that  Mr.  Sheley  or  Mr. 
Leavitt  did  not  act  in  the  utmost  good  faith  in  the  discharge 
of  the  duty  assumed  by  them  as  such  arbitrators. 

"  It  is  a  well-settled  rule  in  equity,"  says  Senator  Allen  in 
Van  Courtlandt  v.  Underhill,  17  Johns.  420,  "'  that  an  award 
of  arbitrators  of  the  parties'  own  choosing,  unless  outrageonsly 
excessive  on  the  face  of  it,  and  such  as  would  induce  every 
honest  man  at  first  blush  to  cry  out  against  it,  cannot  be  set 
aside,  unless  there  be  corruption,  partiality,  misconduct,  or 
the  use  of  an  excess  of  power  in  the  arbitrators,  or  fraud  upon 
the  opposite  party." 

We  have  carefully  read  this  record,  and  are  unable  to  find 
any  testimony  showing,  or  tending  to  show,  that  these  arbitra- 
tors were  guilty  of  corruption,  partiality,  misconduct,  or  any 
other  act  which  would  warrant  a  court  in  setting  aside  their 
award. 

The  office  of  arbitrator  is  one  voluntarily  assumed,  and  is 
many  times  a  thankless  task,  and  parties  often  feel  aggrieved 
at  their  findings.  Charges  of  corruption,  fraud,  partiality, 
and  misconduct  are  easily  made.  The  burden  of  proving 
these  charges,  however,  rests  upon  the  party  making  them. 
Every  presumption  will  be  made  in  favor  of  fairness;  and 
courts  of  equity,  even,  will  not  set  aside  an  award  for  reasons 
based  upon  such  charges,  unless  the  proof  is  made  clear  and 
strong.  We  find  no  proof  in  this  case  even  tending  to  estab- 
lish these  charges. 

The  decree  of  the  court  below  must  be  reversed  and  set 
aside,  and  a  decree  entered  in  this  court  dismissing  complain- 
ants' bill,  with  costs  of  both  courts. 


Arbitration  and  Award.  —  For  what  causes  may  an  award  be  impeached: 
Note  to  Jocelyn  v.  Donntl,  14  Am.  Dec.  754,  755;  note  to  MorvilU  v.  Ajiierican 
Tract  Soc,  "lb  Am.  Kep.  4(5,  47. 

AuRKEMKMrt  TO  tJLii.Mii  TO  Akbitration:  Extended  note  to  Commercial 
Uiuoii  I  lis.  Co.  V.  IJoddiuj,  2  Am.  JSt.  liep.  50G-571. 
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Arbitration  and  Award  —  Validitt  of  Award.  —  Statutory  Require- 
mentt.  —  It  is  necessary  for  a  valid  statutory  submission  to  arbitration  that 
the  agreement  shall  name  each  arbitrator:  Noldridge  v.  Stowell,  39  Minn. 
360;  and  when  an  award  is  not  made  according  to  statutory  provisions,  its 
legality  and  eflFoct  must  he  deteruiiued  by  the  rules  relating  to  awards  at 
common  law:  Thornton  v.  McCormkh,  75  Iowa,  285.  Under  the  Massachu- 
setts statutes,  an  award  by  two  only  of  three  arbitrators,  when  the  third  is 
absent,  is  invalid,  unless  such  third  arbitrator  refused,  after  due  notice,  to 
attend  their  meetings,  even  though  the  agreement  for  submission  says  that 
the  award  of  the  majority  shall  govern  and  be  final:  Doherty  v.  Dohcrty,  148 
Mass.  367;  but  in  Kentucky  it  has  been  held  that  an  award  under  the  same 
circumstances  was  valid;  for  "an  act  directed  by  law  to  be  done  by  three 
or  more  persons  may  be  done  by  the  majority  of  them  concurring,  unless  by 
express  words  or  by  implication  a  contrary  intention  appears":  Hewitt  v. 
Crai,j,  86  Ky.  23. 

Setting  Aside  the  Award.  —  The  power  of  setting  aside  an  award  or  enter- 
ing judgment  thereon  is  very  analogous  to  the  power  exercised  by  the  court 
in  granting  or  refusing  a  new  trial  after  a  verdict:  Buckwalter  v.  Russell,  119 
Pa.  St.  495.  The  award  of  an  arbitrator  cannot  be  set  aside  for  mere  errors 
of  judgment  as  to  the  law  or  the  facts;  for  an  award  is  unassailable  unless 
the  arbitrator  was  guilty  of  fraud  or  misconduct:  Masury  v.  Whiton,  111 
N.  Y.  679;  Ooddard  v.  King,  40  Minn.  164;  or  mistake:  Buckwalter  v.  Rus- 
sell, 119  Pa.  St.  495;  and  so  misconduct  on  the  part  of  arbitrators  which  works 
an  injury  to  one  of  the  parties  will  be  a  ground  for  setting  aside  an  award: 
Shipjnc.n  v.  Fletcher,  82  Va.  601.  An  award  has  even  been  set  aside  where 
the  arbitrators,  after  being  appointed  as  such,  while  engaged  in  their  duties 
as  arbitrators,  partook  of  the  hospitalities  of  one  of  the  parties:  Robinson 
V.  Shanks,  118  Ind.  125.  The  fact  that  defendant  in  an  action  upon  an 
award  was  not  permitted  to  give  any  testimony  before  the  arbitrators,  al- 
though he  so  desired,  is  a  good  defense:  Graham  v.  Woodall,  86  Ala.  313;  for 
each  party  is  entitled  not  only  to  be  present  at  the  arbitration  proceedings, 
but  each  must  have  his  case  submitted  to  all  the  arbitrators,  and  if  evidence 
is  heard  in  the  absence  of  one  arbitrator  without  the  assent  of  a  party,  an 
award  rendered  against  him  will  be  set  aside:  Vessel  etc.  Co.  v.  Taylor,  126 
111.  250.  Consulting  with  a  person  who  is  not  an  arbitrator  is  not  such 
misconduct  as  will  necessitate  the  setting  aside  of  an  award:  Simons  v.  Mills, 
80-Cal.  118;  nor  will  an  award  be  set  aside  for  mere  alleged  excessiveness,  in 
the  absence  of  fraud  on  the  part  of  the  arbitrators:  Baltimore  etc.  R.  R.  Co. 
V.  Canton  Co.,  70  Md.  405;  nor  will  an  award  be  set  aside  merely  because  the 
arbitrators  fail  to  state  the  facts  found  and  the  conclusions  of  law  separately: 
Westover  v.  Armstrong,  24  Neb.  391. 

Conclusiveness  of  an  Award.  —  A  common-law  award  is  conclusive  between 
the  parties  thereto  as  to  all  matters  submitted  to  arbitration,  unless  there 
appears  some  material  mistake  upon  the  face  of  the  award,  or  there  exists 
some  equitable  ground  for  setting  the  award  aside:  Thornton  v.  McCormick, 
75  Iowa,  285;  and  it  is  presumed  that  all  matters  and  claims  presented  by 
each  of  the  parties  as  to  their  mutual  differences  were  considered  by  the  ar- 
bitrators in  arriving  at  their  award:  Rice  v.  Hassewpflug,  45  Ohio  St.  377. 

[wpcachment  of  an  Aroard.  — Where  the  arbitrators  recite  in  their  award 
tluit  they  have  disposed  of  the  matters  submitted  to  them  for  arbitration  as 
was  proper  under  tiie  provisions  of  the  agreement  for  submission,  the  parol 
te.-itinio;iy  of  one  or  more  or  all  of  the  arbitrators  cannot  be  admitted  to  im- 
peach llieir  award  ar.d  its  recitals:  Schtnidt  v.  Glade,  12G  111.  4S5. 
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Union  Mutual  Association  v.  Montgomery. 

[70  Michigan,  587.] 

Corporations  —  Mutual  Benefit  Associations,  —  By-laws,  Articles  or 
Association,  and  certificates  of  membership  of  mutual  benefit  associ- 
ations determine  the  rights  of  the  members  and  of  the  association,  and 
may  be  enforced  by  the  parties  and  beneficiaries  according  to  their  re- 
spective rights  as  therein  provided. 

Corporations  —  Mutual  Benefit  Association  —  Reasonable  By-law.  — 
A  by-law  of  a  mutual  benefit  association  providing  that  "  any  member 
may  change  the  beneficiary  designated  upon  application  in  writing,  stat- 
ing to  whom  he  desires  such  benefits  paid,  the  surrender  of  his  old  cer- 
tificate, and  the  payment  of  a  fee  of  one  dollar,"  is  a  reasonable  regulation 
of  the  right  of  the  member  to  exercise  the  power  of  appointment  of  the 
beneficiary  whenever  and  so  often  as  he  pleases. 

Ck>RPOBATioNS  —  Mutual  Benefit  Association.  —  Desiqnated  Beneficiary 
of  a  member  of  a  mutual  benefit  association  has  no  interest  nor  vested 
right  in  the  fund  or  bounty  of  his  donor  until  the  death  of  the  latter. 
Therefore  the  consent  of  the  former  to  a  change  made  in  the  beneficiary 
is  not  required. 

Corporations  —  Mutual  Benefit  Associations. — Designated  beneficiary 
of  a  member  of  a  mutual  benefit  association  has,  upon  the  death  of  such 
member,  an  interest  fixed  and  certain  in  the  bounty  of  bis  donor,  and  ha 
may  compel  the  corporation  to  levy  an  assessment  for  its  payment. 

Corporations  —  Mutual  Benefit  Associations  —  Construction  of  Dis- 
posing Clause.  —  Where  a  member  of  a  mutual  benefit  association 
designates  that  his  benefits  shall  be  paid  to  his  son  and  daughter,  "  if  liv- 
ing," and  "  if  not  living,"  to  his  heirs,  or  if  either  be  dead,  then  to  the 
■urvivor,  the  words  "if  living  "  and  "if  not  living  "  refer  to  living  at 
the  time  of  the  donor's  death,  and  the  provision  as  to  survivorship  applies 
to  the  beneficiary  surviving  him. 

Corporations — Mutual  Benefit  Associations  —  Construction  of  Dis- 
position.—  Disposition  of  benefits  created  by  a  mutual  benefit  association 
should  be  construed  the  same  as  a  bequest  by  will. 

Corporations  —  Mutual  Benefit  Associations.  —  Disposition  of  Bene- 
fits made  by  a  member  of  a  mutual  benefit  association  operates  and  vests 
in  the  beneficiary  from  the  death  of  the  member,  unless  an  intention  to 
the  contrary  appears. 

Floyd  R.  Mechem,  for  the  complainant. 

/.  C.  Hopkins,  and  Boyle,  Adams,  and  McKeighan,  for  the 

appellant  Ellis. 

Briggs  and  Clark,  for  the  defendant  Montgomery. 

Champlin,  J.  A  bill  of  interpleader  was  filed  by  the  above- 
named  complainant  against  defendants,  who  each  lays  claim 
to  a  fund  which  the  association  acknoM^ledg'es  itself  liable  for, 
and  willing  to  pay  to  the  one  legally  entitled.  The  following 
facts  are  admitted  :  — 

"1.  That  said    Union  Mutual  Associiitioii  is  a  co-operative 
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and  mutual  benefit  society,  organized  and  doing  business 
under  and  in  pursuance  of  an  act  of  the  state  of  Michigan  en- 
titled 'An  act  to  provide  for  the  incorporation  of  co-operative 
and  mutual  benefit  associations,'  being  chapter  118  of  How- 
ell's Annotated  Statutes;  that  the  object  of  said  association  is 
to  secure  to  the  family  or  heirs  of  any  member,  upon  his  death, 
a  certain  sum  of  money,  to  be  paid  out  of  the  proceeds  of  an 
assessment  upon  the  members;  and  that  all  persons  whose 
lives  are  insured  are  members  of  the  association. 

"2.  That  every  person  desirous  of  becoming  a  member 
makes  to  the  association  a  written  application  for  member- 
ship, wherein,  among  other  matters,  he  sets  forth  the  amount 
of  insurance  desired,  and  the  name  of  the  beneficiary;  that, 
upon  the  admission  of  a  member,  the  association  issues  to 
him  a  certificate  of  membership,  in  the  form  hereto  annexed, 
constituting  him  a  member,  and  containing  a  promise  to  pay, 
upon  the  death  of  such  member,  to  such  member  of  his  family 
or  heirs  as  were  named  in  said  application,  a  sum  of  money 
in  accordance  with  the  articles  of  association,  by-laws,  and 
other  rules  and  conditions  prescribed  by  the  association. 

"3.  That  upon  the  twentieth  day  of  January,  A.  D.  1883, 
one  Edward  C.  Franklin,  then  a  resident  of  Ann  Arbor,  in 
this  state,  made  to  the  association  a  written  application  for 
membership,  which  is  hereto  annexed  and  made  a  part  hereof, 
marked  'Exhibit  A';  that  in  and  by  said  application  he  re- 
quested insurance  to  the  amount  of  fifteeen  hundred  dollars, 
to  be  made  payable,  in  case  of  death,  to  Cecelia  M.  Franklin, 
his  wife,  and  Charlotte  A.  Franklin,  his  daughter,  equally, 
with  the  further  direction  that,  in  case  of  the  death  of  either, 
the  full  amount  should  go  to  the  survivor. 

"4.  That  upon  the  twenty-second  day  of  January,  A.  D. 
1883,  the  association  admitted  said  Edward  C.  Franklin  to 
membership,  as  requested  in  said  application,  and  upon  that 
-day  issued  to  him  a  certificate  of  membership,  which  is  hereto 
annexed  and  made  a  part  hereof,  marked  'Exhibit  B,'  wherein 
eaid  association  constituted  him  a  member,  and  promised  to 
pay  to  his  wife  and  daughter,  Cecelia  M.  and  Charlotte  A. 
Franklin, — in  case  of  death  of  either,  full  amount  to  go  to  the 
other, — the  sum  of  fifteen  hundred  dollars,  upon  certain  con- 
ditions therein  named,  which  certificate  was  duly  delivered  to 
said  Edward  C.  Franklin. 

"5.  That  afterwai-ds,  on  Deceiuber  IG,  1884,  said  Edward 
C  Franklin,  who  had   then  removed  to  St.   Louis,  Misbuuri, 
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wrote  to  the  secretary  of  the  association  the  letter  hereto  an- 
nexed and  made  a  part  hereof,  marked  'Exhibit  C,'  which 
letter  was  replied  to  by  one  of  the  clerks  in  the  office  of  the 
association;  that  a  few  days  later  said  Edward  C.  Franklin 
returned  said  certificate,  marked  'Exhibit  B,'  to  the  associa- 
tion by  mail  from  St.  Louis,  with  the  marginal  directions  as 
to  change  of  beneficiaries,  signed  by  him,  as  appears  upon 
said  certificate,  and  surrendered  the  same  to  said  association, 
in  whose  possession  it  has  since  been. 

"6.  That  upon  December  23,  1884,  a  new  certificate  was 
issued  and  delivered  to  him  by  mailing  the  same  to  him  at 
St.  Louis,  which  new  certificate  is  hereto  annexed,  made  a 
part  hereof,  and  marked  'Exhibit  D,'  wherein  the  names  of 
the  beneficiaries  were  changed,  as  requested  in  said  letter,  to 
his  son,  N.  Lyon  Franklin,  and  daughter,  Charlotte  A.  Frank- 
lin, with  the  same  provision,  that,  'in  case  of  death  of  either, 
full  amount  to  go  to  survivor';  which  new  certificate  was  of  the 
same  number  as  the  one  surrendered,  and  was  intended  to 
bear  the  same  date,  but,  by  mistake  of  the  clerk  who  filled  it 
up,  it  was  dated  one  year  later  than  the  first  one.  At  the 
same  time,  said  clerk  erased  the  words,  'Cecelia  M.  Franklin, 
his  wife,'  in  the  said  application,  and  inserted  the  words,  'N. 
Lyon  Franklin,  son.' 

"7.  That  while  said  reissued  certificate  was  in  force,  and 
on  or  about  December  10,  1885,  said  Edwin  C.  Franklin  died, 
leaving  surviving  him  his  said  wife,  son,  and  daughter;  that 
satisfactory  proofs  of  such  death  were  duly  furnished  to  said 
association  on  or  about  January  20,  1886,  by  said  N.  Lyon 
Franklin  and  Charlotte  A.  Franklin,  who  was  then  married 
and  become  Charlotte  A.  Montgomery,  and  each  of  them 
claimed  payment  of  one  half  of  the  amount  named  in  said 
certificate,  which,  by  the  terms  thereof,  would  become  due 
and  payable  at  the  expiration  of  ninety  days  after  the  receipt 
of  said  proofs,  to  wit,  on  April  20,  1886;  that  said  Cecelia  M. 
Franklin  did  not  join  in  said  proofs,  nor  make  any  claim 
therein  as  beneficiary. 

"8.  That  before  the  time  for  the  payment  of  said  amount 
arrived,  and  on  or  about  February  1,  1886,  said  N.  Lyon 
Franklin  died,  leaviiig  a  last  will  and  testament,  which  dis- 
posed of  his  entire  estate,  and  was  duly  admitted  to  probate 
at  the  residence  of  said  deceased,  St.  Louis,  Missouri,  and  the 
execution  thereof  was  granted  to  the  above-named  Samuel 
Ellis,  tlie  executor  therein  named. 
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"9.  That  on  or  about  May  5,  1886,  said  association  paid  one 
half  of  said  sum,  to  wit,  $750,  to  said  Charlotte  A.  Montgom- 
ery, and  on  or  about  August  14,  1886,  paid  the  rerartining 
$750,  under  an  order  of  the  circuit  court  for  the  county  of  Cal- 
houn, in  chancery,  to  the  register  of  said  court. 

"  10.  That  the  application  was  made  by  said  Edward  C. 
Franklin  in  person,  and  upon  his  own  motion,  neither  his  wife 
nor  any  of  the  beneficiaries  having  any  part  therein,  but  after 
having  talked  the  matter  over  with  said  Cecelia  M.  Franklin; 
that  he  paid  the  advance  payment  required;  that  all  assess- 
ment and  other  notices  were  sent  to  him,  and  that  he  paid  all 
of  the  assessments  and  dues  that  were  paid;  that  assessment 
notices  have  been  issued,  and  assessments  made  and  paid, 
only  upon  one  certificate  as  No.  3,463,  and  only  for  the  sum 
of  fifteen  hundred  dollars;  and  that  at  least  three  assessments, 
at  intervals  of  three  months  apart,  were  made  between  the  time 
of  issuing  the  second  certificate  and  the  date  of  the  death  of 
said  Edward  C.  Franklin. 

"11.  That  the  association  has  no  capital  stock,  nor  any 
fund,  income,  or  means  from  which  to  pay  death  losses,  except 
such  as  is  derived  from  assessments  made  upon  all  the  mem- 
bers having  certificates  in  force  at  the  death  of  any  member, 
each  member  paying  assessments  at  a  fixed  rate  per  one  thou- 
sand dollars  of  insurance,  said  rate  being  determined  by  his 
age  at  admission,  and  that  the  failure  of  the  member  to  pay 
assessments  or  dues  within  forty  days  terminates  the  member- 
ship and  avoids  the  certificate, 

"  12.  That  the  following  provisions  are  contained  in  the 
articles  of  association  and  by-laws  in  relation  to  the  designa- 
tion and  change  of  beneficiaries,  and  are  the  only  provisions 
upon  the  subject:  — 

"  '  ARTICLES   OF   ASSOCIATION. 

*' '  Sec.  5.  The  object  of  the  incorporation  is  to  secure,  at  its 
maturity,  to  the  beneficiary  named  in  the  certificate  of  any 
member  then  in  good  standing  the  payment  of  the  sum  speci- 
fied in  such  certificate.' 

"'by-laws. 
"'Sec.  23.  When  an  applicant  is  accepted,  he  shall  receive 
a  certificate  of  membership,  signed  by  the  president  and  sec- 
retary, under  the  seal  of  the  association,  which  certificate  shall 
state  the  amount  to  be  paid  to  the  beneficiary  in  case  of  death, 
and  shall  be  in  accordance  with  the  conditions  of  the  applica- 
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tion  of  the  member  to  whom  the  certificate  is  issued,  making 
th€  payment  of  the  benefit  sum  payable  as  directed  in  the  ap- 
plication; subject,  however,  to  all  the  provisions  of  the  articles 
of  association  and  by-laws,  and  waiving  all  claims  for  pay- 
ment upon  the  association  or  its  individual  members  beyond 
such  as  is  realized  by  one  mortality  assessment  of  the  mem- 
bers of  the  association  as  prescribed  by  the  table  of  mortality 
assessments.  Any  member  may  change  the  beneficiary  des- 
ignated as  aforesaid  upon  application,  in  writing,  to  the  sec- 
retary, stating  to  whom  he  desires  such  benefits  paid,  the 
surrender  of  his  old  certificate,  and  the  payment  of  a  fee  of 
one  dollar;  whereupon  the  secretary  shall  change  upon  the 
record  the  name  of  the  beneficiary,  and  issue  a  new  certificate 
accordingly,  of  the  same  number  as  the  old  one.' 

"  This  section  of  the  articles  and  this  by-law  were  in  force 
when  the  application  was  taken,  and  continued  in  force  until 
after  the  death  of  said  Edward  C.  Franklin. 

"  13.  That  said  Charlotte  A.  Montgomery  had  no  knowledge 
of  the  first  certificate  until  she  was  told  of  it  by  her  father,  after 
its  issue;  that  her  father  told  her  he  intended  to  change  one 
of  the  beneficiaries  from  said  Cecelia  M.  Franklin  to  said  N. 
Lyon  Franklin,  but  she  did  not  know  that  the  change  had 
been  made  until  after  her  father's  death,  which  was  the  first 
knowledge  she  had  of  the  second  certificate. 

"  14.  That  said  Cecelia  M.  Franklin  had  no  knowledge  of 
the  issue  of  the  first  certificate  until  after  it  was  issued,  and 
had  no  knowledge  of  and  did  not  consent  to  its  surrender  or 
change. 

'*  15.  That  said  Edward  C.  Franklin  took  out  a  policy  in 
another  company  for  one  thousand  dollars,  for  the  benefit  of 
said  Cecelia  M.  Franklin." 

It  is  not  necessary  to  set  out  or  refer  to  the  application, 
exhibit  A,  nor  the  original  certificate,  exhibit  B,  as  the  certifi- 
cate is  the  same  in  all  respects  as  the  certificate  subsequently 
issued,  except  as  to  date,  and  the  substitution  of  the  name  of 
N.  Lyon  Franklin  in  place  of  Cecelia  M.  Franklin  as  a  bene- 
ficiary.    Exhibit  C  reads  as  follows:  — 

"  St.  Louis,  December  16,  1884. 
"  Charles  E.  Foote,  Secretary,  Battle  Creek,  Mich. 

^^  Dear  Sir,  —  I  wish  to  change  the  beneficiary  in  my  life 
policy  No.  1,500  of  the  Union  Mutual  Association  of  the  city 
of  Battle  Creek,  so  as  to  read,  'to  his  son  and  daughter,  N. 
Lyou   and    Charlotte   A.   Franklin,   equally.     In   case   of  the 
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death  of  either,  full  amount  to  go  to  the  survivor.*  Will  yon 
oblige  me  in  this,  as  I  shall  make  other  arrangements  for  the 
party  dropped  in  another  company,  if  the  above  change  can 
be  made?  "  Very  respectfully, 

"E.  C.  Franklin.'' 

The  new  certificate  issued  reads  as  follows: — 

"No.  3,463.  $1,500.  Age,  61. 

*'  The  Union  Mutual  Association  of  Battle  Creek,  Mich- 
igan,— 

"  In  consideration  of  the  warranties  to  it  made  in  the  appli- 
cation for  this  certificate,  and  the  sum  of  eight  dollars  and  fifty 
cents  to  it  paid,  and  the  sum  of  two  dollars  to  be  paid  on  or 
before  the  first  day  of  July  next,  and  in  each  year  thereafter 
during  the  continuation  of  this  contract,  and  the  further  sum 
of  ten  dollars  and  eighty-three  cents  to  be  paid  at  each  assess- 
ment, to  be  made  only  upon  the  death  of  a  member,  does 
hereby  constitute  Edward  C.  Franklin,  of  Ann  Arbor,  county 
of  Washtenaw,  state  of  Michigan,  a  member  of  the  association; 
and  ninety  days  after  satisfactory  proof  of  the  death  of  said 
member,  and  upon  the  surrender  of  this  certificate,  with  dis- 
charges thereof,  upon  condition  that  all  payments  have  been 
made  as  required  under  this  certificate,  up  to  the  time  of  death, 
in  accordance  with  the  terms  and  agreements  made  in  the  ap- 
plication for  this  certificate,  and  upon  the  further  conditions 
printed  upon  the  back  hereof  (which  application  and  con- 
ditions are  hereby  referred  to  and  accepted  by  said  member  as 
a  part  of  this  contract),  the  said  Union  Mutual  Association 
agrees  to  pay  to  his  son  and  daughter,  N.  Lyon  and  Charlotte 
A.  Franklin,  equally,  —  in  case  of  death  of  either,  full  amount 
to  go  to  the  survivor, — one  thousand  five  hundred  dollars,  if 
living;  if  not  living,  to  the  heirs  of  said  member. 

"  In  witness  whereof,  the  said  Union  Mutual  Association  has 
caused  this  certificate  to  be  signed  by  its  president,  and  sealed 
and  attested  by  its  secretary,  at  its  oflBce,  in  the  city  of  Battle 
Creek,  state  of  Michigan,  this  twenty-second  day  of  January, 
1884.  "  Chas.  Austin,  President. 

[seal.]  "  Chas.  E.  Foote,  Secretary." 

The  court  below  entered  a  decree  adjudging,  —  1.  That  com- 
plainant be  paid  its  costs  of  suit  to  be  taxed,  out  of  the  fund 
deposited  in  court;  2.  That  Charlotte  A.  Montgomery  is  enti- 
tled to  the  residue  of  said  fund,  and  directing  the  register  of 
the  court  to  pay  the  same  over  to  her;  3.  That  she  recover  her 
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costs  to  be  taxed  against  her  co-defendants,  Samuel  Ellis,  as 
executor  of  the  last  will  and  testament  of  N.  Lyon  Franklin^ 
deceased,  and  Cecelia  M.  Franklin. 

The  only  question  in  the  case  is,  To  whom  does  the  fund 
which  has  been  paid  into  court  belong  ? 

The  case  is  to  be  determined  by  the  articles  of  association, 
by-laws,  and  certificate  of  membership.  These  laws  and  regu- 
lations determine  the  rights  of  the  members  and  the  associ- 
ation, and  may  be  enforced  by  the  parties  and  beneficiaries 
according  to  their  respective  rights  as  therein  provided:  Arthur 
V.  Odd  Fellows'  etc.  Ass'n,  29  Ohio  St.  557,  560;  May  on  Insur- 
ance, sec.  552;  Bliss  on  Insurance,  sec.  426;  Independent  Or- 
der of  Bed  Men  v.  Schmidt,  57  Md.  106. 

Section  23  of  the  by-laws  gives  to  any  member  the  privilege 
of  changing  the  beneficiary  upon  complying  with  certain  re- 
quirements. This  by-law  is  a  reasonable  regulation  of  the 
right  of  the  member  to  exercise  the  power  of  appointment  of 
the  beneficiary  whenever  and  so  often  as  he  pleases.  Circum- 
stances may  intervene  which  may  make  it  desirable  for  the 
member  to  make  a  change  in  the  beneficiary,  and,  as  such 
designated  beneficiary  has  no  vested  right  in  the  fund  or 
bounty  of  the  donor,  his  consent  to  the  change  is  not  re- 
quired, nor  has  he  any  interest  that  can  be  either  protected 
or  asserted  in  a  court  of  law.  Cecelia  M.  Franklin  has  no  legal 
or  equitable  claim  upon  the  fund.  When  a  valid  appointment 
has  been  made,  a  time  will  arrive  when  the  beneficiary  has  a 
vested  right  to  the  fund.  The  only  question  under  the  certifi- 
cate of  membership  in  the  present  case  is,  whether  such  right 
became  vested  so  as  to  pass  to  the  beneficiaries  equally  at  the 
time  of  the  death  of  Edward  C.  Franklin. 

The  scheme  of  the  corporation  is  to  raise  a  fund  which  shall 
pass  to  designated  beneficiaries  at  the  death  of  the  member. 
The  right,  which  before  was  inchoate  and  contingent,  becomes 
upon  the  death  of  the  member  fixed  and  certain  in  the  bene- 
ficiary. He  may  compel  the  corporation  to  levy  the  assess- 
ment, if  it  refuses,  after  the  time  limited  for  payment.  The 
provision  relating  to  survivorship  applies  to  the  one  of  the  two 
who  shall  survive  the  donor.  If  neither  survive  him,  the  fund 
goes  to  the  heirs  of  the  member.  The  time  of  payment  pro- 
vided for,  namely,  ninety  days  after  the  death  of  the  member, 
has  no  reference  to  who  shall  take  as  survivor.  The  time  of 
payment  is  defined  simply  to  enable  the  corporation  to  raise 
the  fund  by  assessment  upon  the  members.    If  the  son,  N.  Lyon 
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Franklin,  had  died  before  his  father,  Edward  C,  the  whole 
«um  would  have  been  payable  to  the  daughter,  Charlotte  A., 
-and  if  she  had  also  died  before  her  father,  the  fund  would  have 
been  payable  to  his  heirs.  The  words  "if  living"  and  "if  not 
living"  refer  to  living  at  the  time  of  Edward  C.  Franklin's 
death. 

The  same  rules  of  construction  should  be  applied  to  dispo- 
eitions  of  property  created  by  these  mutual  benefit  associations 
as  are  applied  to  bequests  by  wills.  They  partake  of  the  na- 
ture of  testamentary  dispositions  of  property.  It  is  well- 
established  law  in  this  state  that  the  policy  of  our  statutes 
favors  vested  in  preference  to  contingent  estates,  and  that,  un- 
iess  an  Intention  appears  to  the  contrary,  the  will  shall  operate 
from  the  death  of  the  testator,  and  estates  vest  at  that  time: 
Rood  V.  Hovey,  50  Mich.  395;  Porter  v.  Porter,  50  Id.  456;  Toms 
■y.  Williams,  41  Id.  552;  Eberts  v.  Eberts,  42  Id.  404. 

In  this  case  I  think  it  clear  that  the  gift  to  the  beneficiaries 
became  operative  at  the  death  of  the  donor,  and  consequently 
this  share  of  the  fund  vested  in  N.  Lyon  Franklin  at  that  time, 
and  could  be  disposed  of  by  his  last  will. 

It  follows  that  the  decree  will  be  affirmed  as  to  the  first 
olause  above  noted,  and  reversed  as  to  the  residue.  And  a  de- 
cree will  be  entered  here,  declaring  that  the  executor  of  N.  Lyon 
Franklin,  deceased,  is  entitled  to  the  residue  of  said  fund,  and 
-directing  the  register  of  the  circuit  court  to  pay  the  same  over 
to  him,  and  he  will  recover  his  costs  of  both  courts  against  said 
Oharlotte  A.  Montgomery  and  Cecelia  M.  Franklin  to  be  taxed. 


•  Mutual  Benefit  Associations.  —  Mutual  benefit  societies  are  subject 
to  the  rules  of  law  governing  life  insurance  companies,  except  so  far  as 
those  rules  are  modified  by  the  organization,  objects,  and  policy  of  such  so- 
cieties: Martin  v.  Stubbinga,  126  111.  387;  9  Am.  St.  Rep.  620;  compare  Miner 
V.  Michigan  Mut.  B.  Ass'n,  63  Mich.  338;  IHtsworth  v.  Titsworth,  40  Kan.  671. 
The  rights  of  a  member  of  a  mutual  benefit  society  are  governed  by  the  char- 
ter of  the  society:  American  MtU.  Aid  Soc.  v.  Helburn,  85  Ky.  1;  7  Am.  St. 
Rep.  571. 

The  by-laws  of  a  mutual  benefit  society  must  be  given  a  reasonable  con- 
etruction:  McCorkle  v.  Texas  Ben.  Ass'n,  71  Tex.  149. 

Where  the  policy  does  not  name  a  beneficiary,  but  states  it  shall  be  paid 
subject  to  the  provisions  in  the  insured's  will,  the  executor  may  sue  for  the 
insurance  money,  although  his  testator  named  a  particular  person  in  hia 
•will  to  whom  he  desired  the  money  paid:  Winterhalter  v.  Workmen's  Guar- 
antee F.  Ass'n,  75  Cal.  245.  Unless  a  policy  designates  a  person  to  whom  the 
money  shall  be  paid  in  case  of  the  death  of  the  beneficiary  before  the  insured, 
such  appiiiatiiieut  is  revoked  by  his  death:  Given  v.  Wisconsin  O.  F.  Mut.  L. 
Ins.  Co.,  71  Wis.  547.     The  beneficiary  named  in  the  certificate  of  member- 
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ship  of  a  mutual  benefit  society  acquires  no  vested  right  to  the  benefit  to  ac- 
crue at  the  member's  death  until  such  death  actually  occurs,  and  the  member 
during  life  may  exercise  the  power  of  appointment  without  any  other  restric- 
tions save  those  imposed  by  the  rules  of  the  society:  Martin  v,  Stubbinga,  126 
111.  387;  9  Am.  St.  Rep.  621;  but  compare  Connecticut  Mtit.  L.  Ins.  Co.  v. 
BaUhoin,  15  R.  I.  106;  Miher  v.  Boioman,  119  Ind.  448. 

A  member  may  change  the  beneficiary  in  his  certificate  at  pleasure  during 
his  life,  unless  expressly  forbidden  by  the  rules  of  the  mutual  benefit  society: 
Titswofth  V.  Tittsworth,  40  Kan.  571.  Where  no  mode  is  prescribed  by  the 
rules  of  the  society  for  changing  the  beneficiary,  an  assignment  of  the  certifi- 
cate, with  directions  to  pay  to  the  assignee,  will  constitute  a  valid  change: 
Milnerv.  Bowman,  119  Ind.  448.  Change  of  the  beneficiary  in  a  certificate 
of  membership  in  a  mutual  benefit  society  may  be  made  from  the  member's 
wife  to  his  mother:  Marsh  v.  Supreme  Council  A.  L.  of  H.,  149  Mass.  512;  or 
from  a  deceased  wife  to  a  second  wife:  Millard  v.  Legion  of  Honor,  81  Cal. 
340.  But  whenever  the  rules  and  regulations  of  the  society  provide  a  man- 
ner in  which  a  beneficiary  may  be  changed,  such  rules  must  be  followed,  and 
any  change  made  in  any  other  way  will  not  b«  sufficient:  Wendt  v.  /010a  L. 
tifH.,  72  Iowa,  682. 
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Waters,  Use  or  —  FLOATiOE  —  Rights  or  Mill-owner. — The  floatage 
capacity  of  a  small  stream  cannot  be  added  to  by  means  of  dams,  and 
other  expedients  and  artificial  means,  so  as  to  deprive  the  owner  of  a 
mill-site  of  the  use  of  it,  and  he  may  enjoin  the  wrong-doer  from  retain- 
ing water  to  such  an  extent  as  to  prevent  the  mill  from  getting  con- 
stantly the  natural  volume  of  the  stream,  and  from  letting  out  floods 
which  will  injure  his  dam. 

Waters  —  Right  of  Floatage.  —  While  the  public  right  of  floatage  exists 
in  streams  capable  of  furnishing  valuable  facilities  for  moving  logs  cut 
in  the  vicinity,  still  the  public  have  no  other  rights  than  those  furnished 
by  the  natural  water-way.  The  riparian  owners  have  a  right  to  the  en- 
joyment of  the  natural  flow  of  the  stream  with  no  burden  or  hindrance 
imposed  by  artificial  means.  No  easement  beyond  the  natural  one  can 
be  obtained  without  authority,  and  no  further  public  facility  can  be  ex- 
acted Mrithout  some  dedication  or  condemnation. 

Waters.  — Right  of  Floatage  in  public  navigable  streams  is  general,  but 
the  rule  which  makes  private  streams  subservient  to  floatage  is  based  on 
their  natural  surroundings,  and  rests  on  convenience,  if  not  on  necessity. 
They  cannot  be  treated  as  public  highways  for  floatage  from  all  quarters, 
nor  subjected  to  burdens  from  distant  localities. 

Waters  —  Rights  of  Mill-owner.  —  A  party  owning  a  suitable  place  for 
tk  mill-site  cannot  be  deprived  of  it  simply  because  some  one  else  has 
wrongfully  interfered  with  the  stream  above  him.  Without  either  such 
a  lapse  of  time  as  will  bar  a  suit  or  indicate  acquiescence,  or  some  act  of 
estoppel,  his  rights  of  property  are  not  barred. 

Waters — Mill-owner'.s  Waiver  of  Objection  to  Right  of  Floatage. 
—  While  straightening  the  channel  of  a  stream  above  his  mill  by  the 
owner,  at  the  expense  of  a  log-ruimer,  indicates  an  admission  that  logs 
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might  be  run,  and  that  the  channel  was  thereby  made  safer  for  his  own 
premises  as  well  as  more  convenient  during  log-driving,  still  this  ad- 
mission in  no  way  authorizes  the  use  of  the  river  so  as  to  crowd  it  be- 
yond its  fair  capacity,  or  to  take  such  action  as  involves  danger  to  the 
mill. 

IhJDNCTION.  —  OWNKR  OF   REALTY  IS    ENTITLED  TO   EQUITABLE  AlD  TO   Pr«- 

VKNT  Pekmanent  AND  CONTINUALLY  RECURRING  INJURIES  to  the  enjoy- 
ment of  his  property.  He  is  entitled  to  such  relief  as  will  protect  him 
in  his  interests,  and  wrong-doers  cannot  rely  upon  their  own  wrongs  to 
change  or  lesiien  his  means  of  redress. 

Moore  and  Wilson,  and  M.  Brown,  for  the  complainant. 
Edwin  F.  Uhl,  for  the  defendants. 

Campbell,  J.  Complainant  is  owner  of  a  mill  and  water- 
power  on  Clam  River,  in  Missaukee  County,  at  Falmouth, 
about  twelve  miles  from  the  place  where  that  river  discharges 
into  the  Muskegon  River.  Defendants  Blodgett  and  defendant 
Pion,  who  is  their  foreman,  are  complained  of  for  maintaining 
and  managing  several  dams  farther  up  the  stream,  used  for 
no  other  purpose  than  to  facilitate  the  moving  of  logs  in  the 
stream  by  storing  up  and  letting  out  water  to  float  the  logs 
and  to  aid  in  driving  them.  The  effect  on  complainant's  mill 
is  claimed  to  be  an  interference  with  and  in  some  cases  a  stop- 
page of  the  water  supply,  and  a  danger,  which  has  proved  an 
actual  one,  that  a  sudden  escape  of  the  water  from  the  dams 
may  destroy  complainant's  dam  and  mill  entirely. 

The  testimony  shows  very  clearly  that  interruption  of  the 
water  supply  is  and  has  been  very  serious,  to  the  extent  of 
greatly  damaging  the  mill  and  business,  and  that  the  whole 
dam  and  mill  property  were  on  one  occasion  destroyed  by  the 
rush  of  water.  It  also  appears  that  the  difficulty  is  not  one 
occurring  temporarily  and  at  rare  intervals,  but  frequently 
and  for  considerable  periods  at  different  times  in  the  year. 
There  is  very  little  pretense  that  defendants  have  not  made 
themselves  responsible  for  damages  by  the  manner  in  which 
their  work  has  been  carried  on,  although  they  dispute  the  ex- 
tent and  character  of  the  wrong  done.  But  their  defense  rests 
chiefly  on  their  right  to  do  so  much  of  what  they  have  done  as 
to  leave  the  case  in  the  predicament  of  a  contest  between  par- 
ties who  have  similar  and  common  rights,  which  must  accom- 
modate each  other,  and  any  occasional  abuse  of  which  should 
be  coin])ensated  in  damages,  and  not  restrained  by  measures 
in  equity. 

Tliese  rights  claimed  by  defendants  are  alleged  by  them  to 
spring  iVoiii  tljc  cliaracter  of  Clam  River  as  a  floatable  stream, 
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in  which  they  insist  on  a  right  to  run  logs  hy  means  of  the 
contrivances  resorted  to,  so  that  complainant  is,  as  they  insist, 
required  to  put  up  with  the  incidental  inconveniences.  The 
case  presents  a  rather  remarkable  instance  of  the  way  in  which 
a  small  stream  has  been  by  various  additions  and  appliances 
made  to  perform  the  work  of  a  large  one,  and  made  subservient 
to  a  single  set  of  interests,  at  the  expense  of  all  others. 

Clam  River  has  its  head  in  Clam  Lake,  which  is  by  the 
bendings  of  the  stream  apparently  between  thirty  and  forty 
miles  above  Falmouth.  By  some  work  done  by  defendants, 
or  some  of  them,  it  has  been  enlarged  in  its  volume  of  water  to. 
f^ome  extent  by  tapping  that  lake  so  as  to  draw  down  its  level. 
Originally,  the  testimony  shows  that  the  upper  waters  of  Clara 
River  were  not  available  in  their  natural  condition  for  floatage. 
Some  of  the  witnesses  describe  the  water  as  running  for  a 
distance  underground,  and  then  emerging.  The  explanation 
given  by  defendants  seems  to  indicate  that,  by  what  may  have 
been  originally  a  gathering  of  rubbish,  a  surface  was  finally 
made,  which  was  solid,  and  bore  trees  upon  it,  thus  forming  a. 
soil  higher  than  the  stream,  which  worked  its  way,  though 
probably  not  in  any  defined  course,  under  it.  There  were  also 
more  or  less  shoals  and  obstructions  along  the  stream.  De- 
fendants, and  perhaps  others,  cleared  out  most  of  the  rubbish, 
and  improved  the  stream  so  as  to  make  it  flow  in  a  continuous 
channel  from  its  upper  waters  to  its  mouth.  At  various  times 
dams  were  built  across  the  river  for  purposes  auxiliary  to  log 
floatage,  of  which  those  which  chiefly  figure  in  the  record  were 
these:  A  reservoir  dam  was  built  near  the  head  of  the  river, 
of  considerable  height,  which  was  meant  to  keep  a  supply  of 
water  on  hand  to  use  when  the  stream  was  low,  and  retained 
at  times  for  periods  of  some  months  so  as  to  allow  no  escape, 
unless,  possibly,  when  the  dam  was  more  than  full,  so  as  to 
run  over,  which  was  not  often.  Not  far  from  half  a  dozen  miles 
above  Falmouth  was  a  high  dam,  which  threw  back  the  water 
over  a  large  region  of  rather  low  land,  and  made  a  very  large 
pond  or  accumulation.  This  was  also  very  generally  stored 
up  for  emergencies  in  the  running  of  logs,  but  used  for  floods 
and  similar  purposes  as  often  as  needed.  Some  smaller  dams 
seem  to  have  been  used  less  for  storage  than  for  floating  or 
flooding,  both  for  getting  the  logs  afloat  so  as  to  start  them 
down,  and  for  supplying  water  to  carry  them  over  the  shal- 
lows. The  high  dam  last  referred  to  is  complained  of,  both  as 
unreasonably  stopping  the  flow  of  water  to  the  mill,  and  as 
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creating  danger  by  its  floods  to  the  dam  and  mill  of  com- 
plainant. 

There  is  also  above  Falmouth  a  small  feeder,  known  as 
Mosquito  Creek,  which  naturally  is  an  insignificant  stream, 
but  into  which  water  was  drawn  illegally  from  a  neighboring 
lake,  known  as  Muskrat  Lake,  so  as  to  enlarge  the  volume 
of  Clam  River  from  that  source. 

Defendants  appear  to  have  practical  control  over  the  log- 
driving  on  Clam  River  above  Falmouth,  as  well  as  to  a  large 
extent  below,  and  complainant  claims  that  without  the  ap- 
pliances which  defendants  use  the  log-driving  business  could 
not  be  carried  on  to  any  large  extent,  while  with  them  the 
quantity  is  very  great.  It  becomes  important  to  know  what 
is  the  character  of  this  stream  as  a  natural  floatway  for  logs. 

Upon  this  there  is  some  dispute,  but  not  very  much.  The 
witnesses  who  testify  concerning  the  capacity  of  the  stream  in 
its  natural  condition  differ  somewhat  as  to  what  is  its  natural 
condition.  The  only  part  of  the  river  which  it  becomes  im- 
portant to  consider  in  this  case  is  the  part  of  it  above  Fal- 
mouth, Much  of  the  testimony  as  to  floatage  capacity  before 
the  upper  dams  were  built  refers  to  the  lower  part  of  the 
etream.  The  utmost  that  can  be  said  of  the  upper  stream  is, 
that  for  a  short  time  during  high  water  there  was  some  capa- 
city for  taking  down  logs.  But  the  testimony  can  hardly  be 
said  to  leave  any  doubt  that,  without  the  aid  afibrded  by 
dams  and  the  other  expedients  used,  the  floatage  would  be 
very  limited,  and  practically  of  small  account.  Even  the 
dams,  without  the  addition  to  the  stream  of  more  or  less  water 
borrowed  from  the  lakes  referred  to,  would  not  enable  the 
logs  to  be  floated  down  in  anything  like  the  large  amounts 
now  moved.  No  one  can  read  this  record  without  being  con- 
vinced that  for  all  practical  purposes  the  river  as  used  is,  to  a 
great  extent,  an  artificial  water-way,  owing  most  of  its  value 
to  the  improvements.  It  would  be  entirely  proper  to  consider 
the  mere  removal  of  rubbish  and  cleaning  out  the  stream  of 
what  has  been  allowed  to  encumber  it  as  no  change  in  its 
character.  But  there  is  no  rule  of  law  which  will  allow  those 
who  rely  on  mere  floatage  rights  to  add  to  the  burdens  laid  on 
riparian  proprietors  by  such  an  easement.  In  holding  that  a 
public  right  of  floatage  exists  in  streams  capable  of  furnishing 
valuable  facilities  for  moving  logs  cut  in  the  vicinity,  it  has 
never  been  the  understanding  that  the  public  had  any  other 
rights  than  were  furnished  by  the  natural  water-way.     The 


June,  1888.]  KooPMAN  v.  Blodgett.  531 

riparian  owners  have  a  right  to  the  enjoyment  of  the  natural 
flow  of  the  stream,  with  no  burden  or  hindrance  imposed  by 
artificial  means.  No  easement  beyond  the  natural  one  can  be 
obtained  without  authority,  and  no  further  public  facility  can 
be  exacted  without  some  dedication  or  condemnation.  No 
law  exists  in  this  state  for  the  condemnation  of  property  for 
mere  purposes  of  floatage;  and  as  the  experience  of  many 
years  has  shown  that  log-driving  is  usually  conducted  by 
private  persons  or  companies,  who  for  the  time  control  the 
entire  business  on  the  smaller  streams,  so  that  single  owners 
of  limited  amounts  can  do  very  little  by  themselves,  the  pub- 
lic character  of  such  facilities  is  not  very  obvious.  It  is  very 
clear,  from  the  testimony  in  the  present  case,  that  no  one 
could  make  much  use  of  the  floatage  capacity  of  Clam  River 
except  by  depending  on  defendants'  dams,  which  are  not  only 
important  aids  to  floatage,  but  insuperable  obstacles  to  any- 
thing done  without  the  co-operation  of  their  owners. 

It  appears,  also,  that,  in  connection  with  these  artificial  aids 
to  floatage,  this  small  stream  has  been  made  a  receptacle  and 
channel  for  enormous  quantities  of  logs  not  cut  upon  or  near 
its  banks,  or  those  of  streams  furnishing  access  to  it,  but 
brought  by  rail  from  considerable  distances,  and  forming  no 
part  of  its  natural  burdens.  In  the  case  of  public  streams  ac- 
tually navigable,  the  right  of  floatage  and  navigation  may  be 
general.  But  the  rule  which  makes  private  streams  subser- 
vient to  floatage  is  one  which  has  been  based  on  their  natural 
surroundings,  and  rests  on  convenience,  if  not  necessity.  It 
is  not  competent  to  treat  them  as  public  highways  for  floatage 
Trom  all  quarters.  One  of  the  greatest  abuses  practiced  in  our 
water-ways  is  that  animadverted  on  in  Grand  Rapids  Booming 
Co.  V.  Jarvis,  30  Mich.  308,  of  crowding  them  beyond  their 
capacity.  It  is  not  competent  to  subject  a  small  private 
stream  to  burdens  from  distant  localities.  Any  rule  which 
would  justify  what  has  been  done  in  the  use  of  Clam  River 
would  go  very  far  towards  authorizing  water  to  be  turned  into 
any  convenient  ravine,  and  converting  that  into  a  log-stream 
against  the  will  of  the  owner. 

One  of  the  most  important  efiFects  of  the  works  on  Clam 
River  is,  that  logs  may  be  and  are  driven  for  longer  periods 
and  at  different  seasons  than  customary  in  natural  streams, 
and  the  consequent  extension  of  the  interference  with  riparian 
rights. 

The  testimony  is  clear  that  complainant's  mill  cannot  be 
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safely  operated  while  logs  are  running.  There  are  some  wit- 
nesses who  claim  that  it  might  have  been  so  built  as  to  let 
logs  go  through  the  dam  at  the  same  time  that  water  passed 
through  the  flume  to  the  wheel.  But  no  reliance  can  be 
placed  on  this  testimony.  It  is  not  only  manifestly  biased,  but 
based  on  no  experimental  knowledge.  It  is  beyond  question 
that,  when  logs  are  run  in  the  manner  and  to  the  extent  shown 
here,  the  log-chute  as  actually  existing  is  no  more  than  ade- 
quate, and  has  not  always  been  effectual  to  protect  the  dara 
from  washing. 

It  is  also  claimed  that  complainant  recognized,  in  various 
ways,  the  usages  of  the  river  in  log-floatage,  and  built  his  mill 
at  his  peril.  This  is  true  to  some  extent,  but  not  to  the  extent 
claimed.  There  is  no  pretense  that  he  encouraged  any  of  the 
outlays  of  defendants,  or  that  they  relied  on  his  acquiescence. 
A  person  owning  a  suitable  place  for  a  mill-site  cannot  be  de- 
prived of  it  because  some  one  else  has  wrongfully  interfered 
with  the  stream  above  him.  Without  either  such  a  lapse  of 
time  as  will  bar  suit  or  indicate  acquiescence,  or  some  act  of 
estoppel,  rights  of  property  are  not  to  be  barred.  The  only  act 
of  any  significance  is  the  straightening  of  the  channel  just 
above  complainant's  mill,  which  complainant  executed  at 
defendants'  expense.  This  indicated  what  complainant  has 
never  disputed,  that  he  did  not  deny  that  logs  might  be  run 
down  the  river  from  above,  and  the  channel  by  this  change 
was  made  safer  for  complainant's  own  premises  during  log- 
running,  as  well  as  more  convenient  for  log-driving.  But  this 
recognition  in  no  way  authorized  the  use  of  the  river  in  such  a 
way  as  to  crowd  it  beyond  its  fair  capacity,  or  to  take  such 
action  as  involved  danger  to  the  mill. 

In  our  view,  the  only  question  before  us  of  any  difficulty  is 
the  nature  and  extent  of  the  remedy.  That  defendants  have 
given  frequent  occasion  for  damage  suits  is  obvious.  But  it 
is  equally  obvious  that  such  a  remedy  is  inadequate.  It  has 
always  been  settled  that  the  owner  of  realty  is  entitled  to  the 
aid  of  equity  to  prevent  permanent  and  continually  recurring 
injuries  to  the  enjoyment  of  his  property.  To  deprive  him  of 
such  enjoyment  is  to  deprive  him  of  the  property  itself,  wholly 
or  to  the  extent  of  the  mischief.  Neither  can  it  be  allowable 
for  wrong-doers  to  rely  on  their  own  wrong  to  change  or  lessen 
his  means  of  redress.  When  they  do  mischief,  it  is  their  own 
fault  if  they  render  a  stringent  remedy  necessary,  and  they, 
and  not  the  party  injured,  must  take  the  consequences.     If 
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the  remedy  is  difficult,  it  is  made  so  by  their  conduct.  But 
at  the  same  time  it  is  desirable  to  give  complainant  no  further 
relief  than  will  protect  him  in  his  interests.  He  is  not  con- 
cerned beyond  this,  and  defendants  are  not  responsible  to  him 
further. 

This  will  be  accomplished  by  restraining  defendants  from 
retaining  water  to  such  an  extent  as  to  prevent  the  mill  from 
getting  constantly  the  natural  volume  of  the  stream,  and 
from  letting  out  floods  which  will  injure  the  complainant's 
dam.  We  do  not  think  it  necessary  or  possible  to  define  in 
advance  just  how  much  water  should  pass.  Practically,  there 
can  be  no  great  difficulty  in  obeying  this  injunction,  and  we 
have  no  doubt  the  parties,  as  reasonable  men,  can  agree  upon 
such  measures  as  will  make  it  unnecessary  to  interfere  here- 
after. 

The  decree  below  must  be  reversed,  with  costs  of  both  courts, 
and  a  decree  be  rendered  here  in  accordance  with  what  is  sug- 
gested.   

Watercourses.  —  The  public  has  a  right  to  use  a  stream  only  in  its  natu- 
ral capacity  to  float  logs,  aud  when  they  by  artificial  dams  or  otherwise  in- 
jure the  rights  of  others,  they  are  responsible:  WUhei-alv.  Muskegon  B.  Co., 
68  Mich.  48;  13  Am.  St.  Rep.  325;  Anderson  v.  Thunder  Bay  R.  B.  Co.,  61 
Mich,  216;  compare  Woodtnv.  Wentworth,  57  Id.  278,  where  plaintifif  brought 
an  action  for  damages,  because  the  defendant  by  flooding  a  navigable  stream 
prevented  the  plaintiff  from  getting  sufficient  water  to  run  his  mill.  But 
when  the  unlawful  act  of  plaintiff  in  such  a  case  has  contributed  to  his  inju- 
ries, he  has  no  remedy,  being  in  pari  delicto:  Davis  v,  Munro,  66  Mich.  485. 

Injunction.  —  To  unreasonably  obstruct  a  watercourse  is  a  private  nui- 
sance, for  which  an  injunction  may  be  asked  in  equity:  UlbricJU  v.  Eufaida 
W.  Co.,  86  Ala.  587;  11  Am.  St.  Rep.  72;  compare  Heilbron  v.  Fowler  etc.  Co., 
75  Cal.  426;  7  Am.  St.  Rep.  183,  and  note  189. 

Watercourses.  —  Under  the  Kentucky  statute,  a  man  who  erects  a  mill 
upon  a  stream  of  water  acquires  a  vested  right  which  cannot  be  lawfully  in- 
fringed by  another,  not  even  the  public,  without  making  him  proper  compen- 
sation: Anderson  v.  Cincinnati  S.  B'y  Co.,  86  Ky.  44;  9  Am.  St.  Rep.  263. 
Where  mill-owners  are  ouce  allowed  to  construct  mill-dams  for  the  purpose  of 
getting  water  sufficient  to  operate  their  mills,  they  cannot  be  required  to  pro- 
vide facilities  for  floating  logs,  such  as  existed  prior  to  the  building  of  such 
mill-dams:  Fouler  v.  Searaport  etc.  Co.,  79  Me.  508;  and  it  is  sufficient  if  th« 
mill-owner  keeps  the  watercourse  in  such  a  condition  that  all  logs  which 
would  float  upon  the  stream  in  its  natural  condition  may  pass  down:  Straiton 
V.  Currier,  81  Id.  497. 
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New  Orleans  and  Northeastern  Railroad  Com- 
pany V.  Bourgeois. 

[66  Mississippi,  8.] 

Railroad  Companies  havb  a  Right  to  a  Clear  Track  in  the  prosecution 
of  their  lawful  business,  and  also  a  right  to  the  exclusive  use  and  enjoy- 
ment of  their  property,  subject  to  the  conditions  upon  which  all  others 
own  and  use  property;  namely,  that  they  must  so  use  it  as,  with  reason- 
able care,  not  to  injure  the  person  or  property  of  others. 

Constitutional  Law.  — Railroad  Companiks  are  not  Liablk  in  Damages 
for  every  injury  inflicted  by  their  trains,  and  a  law  so  declaring,  with- 
out reference  to  whether  there  was  negligence  on  their  part  or  not,  ia 
unconstitutional  and  void. 

Railroad  Companies  ark  Liablb  for  Inevitablb  Accidents  or  mis- 
fortunes, in  the  same  measure  as  natural  persons. 

Railroads  —  Duty  as  to  Animals  on  or  near  Track.  —  It  is  not  the 
duty  of  a  railroad  company  to  check  the  speed  of  or  stop  its  trains  when 
an  animal  is  seen  near  its  track,  unless  there  is  something  to  indicate 
danger  or  the  necessity  of  the  animal  going  upon  the  track.  If  the 
animal,  when  first  discovered  on  the  track,  is  so  near  the  engine  that 
collision  cannot  be  prevented  by  the  prompt  use  of  all  proper  appliances, 
and  the  animal  is  killed  or  injured,  the  company  is  not  liable  in  dam- 
ages. 

Railroads  —  Duty  as  to  Animals  near  the  Track.  —  The  use  of  the 
whistle  or  stock-alarm  is  generally  sufficient,  and  all  that  is  required  to 
keep  animals  out  of  the  way  of  the  train;  and  unless  appearances  reason- 
ably indicate  danger  of  their  going  upon  the  track,  neither  the  stopping 
nor  an  effort  to  stop  the  train  is  required;  but  when  such  danger  is 
suggested,  it  uiust  be  heeded,  and  a  failure  to  do  so  will  constitute  negli- 
gence. 

Railroads  —  Presumfiivk  Negligence  —  Evidence  to  Overcome.  —  Proof 
of  injiiry  inflicted  by  the  running  of  the  trains  of  a  railroad  company  is 
•prima  facie  evidence  of  tlie  negligence  of  the  servants  of  such  company; 
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but  such  evidence  maybe  rebutted,  and  when  the  circumstances  attend- 
ing the  injury  are  shown  by  the  evidence,  the  case  must  be  determined 
by  the  jury  upon  the  facts,  and  not  upon  any  presumption  of  negligence. 

Fewell  and  Brahan,  for  the  appellant. 
Ford  and  Ellis,  for  the  appellee. 

Arnold,  C.  J.  This  action  was  brought  by  appellee  to  re- 
cover damages  for  the  killing  of  three  head  of  cattle  by  appel- 
lant's trains.  The  cattle  were  killed  at  different  times  and 
places.  The  testimony  shows,  without  conflict,  that  the 
animals  were  not  on  the  track  until  the  train  came  near  them, 
when  they  got  on  or  attempted  to  cross  the  track  within  a 
few  yards  of  the  engine,  running  at  the  rate  of  from  twenty  to 
thirty  miles  an  hour. 

It  appears,  from  the  testimony  for  appellee,  that  at  the  places 
where  two  of  these  cattle  were  struck  the  view  along  the  track 
for  several  hundred  yards  was  unobstructed,  and  that  stock 
on  or  near  the  track  might  have  been  seen  that  distance.  This 
is  not  denied,  but  the  engineer  who  was  on  the  train  testified, 
and  he  is  not  contradicted  on  this  point,  that  he  did  not  see 
either  of  the  cattle  until  they  were  so  near  the  engine  that  he 
could  not  check  or  stop  the  train  in  time  to  save  them,  and 
that  he  sounded  the  whistle  or  stock-alarm,  and  did  all  he 
could,  under  the  circumstances,  to  prevent  the  collision,  but 
was  unable  to  do  so. 

It  is  not  shown  or  suggested  that  the  engineer  could  or 
should  have  done  anything  that  was  not  done,  after  the  cattle 
got  on  the  track;  but  the  contention  is,  that  he  might  have 
seen  them  near  the  track,  and  should  have  reduced  the  speed 
of  the  train  or  stopped  it  before  they  came  upon  the  track. 

We  need  not  consider  what  degree  of  care  consistent  with 
his  other  duties  was  required  of  the  engineer  in  keeping  on 
the  lookout  for  obstructions  on  the  track;  for  if  it  be  admitted 
that  he  saw  the  cattle  near  the  track,  before  they  came  upon 
it,  the  view  contended  for  cannot  be  sustained.  If  adopted 
without  qualification,  it  would  go  far  to  destroy  the  value 
and  defeat  the  purposes  for  which  railroads  are  constructed. 
Rapid  movements  and  regular  connections  are  among  the 
chief  advantages  of  transportation  by  railroads.  These  are 
demanded  both  by  the  interests  of  the  public  and  of  railroad 
companies.  Railroad  companies,  in  the  prosecution  of  their 
lawful  business,  have  a  right  to  a  clear  track,  and  to  the  ex- 
clusive use  and  enjoyinent  of  their  property,  subject,  of  course, 
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to  the  condition  upon  vvhicli  all  others  own  and  use  property, 
that  they  must  so  use  it  as  not  to  injure  the  person  or  property 
of  others,  if  it  can  be  avoided  by  reasonable  care. 

Railroad  companies  are  not  liable  in  damages  for  every  in- 
jury that  may  be  inflicted  by  their  trains.  If  a  law  were  to 
declare  them  bo  liable,  without  reference  to  whether  there  was 
negligence  or  fault  on  their  part  or  not,  it  would  be  unconsti- 
tutional and  void:  Zeigler  v.  South  etc.  R.  R.  Co.,  58  Ala.  594. 
They  are  responsible  for  injuries  caused  by  their  negligence 
or  want  of  skill  or  care;  but  there  is  no  reason  in  law  or 
morals  for  holding  them  to  a  stricter  measure  of  accountabil- 
ity for  inevitable  misfortunes  than  would  be  exacted  from 
natural  persons  for  injuries  which  resulted  from  unavoidable 
accident:  Id. 

It  cannot  be  said  to  be  the  duty  of  a  railroad  company  to 
check  the  speed  or  stop  its  passing  trains  every  time  an  animal 
is  seen  near  its  track,  unless  there  is  something  to  indicate 
danger  or  the  necessity  of  the  animal  going  upon  the  track; 
and  if  an  animal,  when  first  discovered  on  the  track,  is  so  near 
the  engine  that  collision  cannot  be  prevented  by  the  prompt 
use  of  all  proper  appliances,  and  the  animal  is  killed*  or  in- 
jured, no  liability  for  damages  is  thereby  incurred  by  the  com- 
pany. Impossibilities  are  no  more  required  by  law  of  railroad 
companies  than  of  other  persons:  Mobile  etc.  R.  R.  Co.  v.  Cald- 
well, 83  Ala.  196. 

Ordinarily,  the  discovery  of  animals  near  the  road  does  not 
require  checking  the  speed  or  stopping  the  train.  That  should 
occur  only  when  it  seems  necessary  to  avoid  collision.  Some- 
thing must  be  confided  to  the  discretion  of  the  engineer  or 
person  in  charge  of  the  train,  and  infallibility  on  his  part  is 
not  expected  or  required.  The  use  of  the  whistle  or  stock- 
Alarm  is  generally  sufficient  to  keep  stock  out  of  the  way  of 
the  train.  Unless  appearances  reasonably  indicate  danger  of 
their  going  upon  the  track,  neither  the  stoppage  nor  an  effort 
to  stop  the  train  is  required;  but  when  existing  conditions 
€Uggest  such  danger,  they  must  be  heeded,  and  failure  to  do 
ao  will  constitute  negligence:  Yazoo  etc.  R.  R.  Co.  v.  Bruvxfield, 
64  Miss.  637;  Little  Rock  etc.  R'y  Co.  v.  Trotter,  37  Ark.  593. 

In  all  actions  against  railroad  companies  for  damage  done 
to  person  or  property,  proof  of  injury  inflicted  by  the  running 
of  the  locomotives  or  cars  of  such  company  is  prima  facie  evi- 
dence of  the  want  of  reasonable  skill  and  care  on  the  part  of 
the  servants  of  such  company  in   reference  to  such  injury: 
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Code,  sec.  1059.  Such  evidence,  if  there  is  none  other,  en- 
titles the  plaintiff  to  verdict;  but  such  evid-^nce  is  not  conclu- 
sive. It  may  be  rebutted  and  overcome,  and  the  railroad 
company  may  acquit  itself  of  negligence  in  the  matter,  if  it 
can.  And  when  the  circumstances  attending  the  injury  are 
shown  by  the  evidence,  the  case  must  then  be  determined  by 
the  jury  on  the  facts  proved,  and  not  upon  any  presumption 
of  negligence  created  by  the  statute:  Viclct<burg  etc.  R.  R.  Co 
V.  Phillips,  64  Miss.  693. 

On  the  facts  of  record,  the  verdict  should  have  been  for  ap- 
pellant. It  was  error  to  refuse  the  first  instruction  asked  by 
appellant. 

The  judgment  is  reversed,  and  a  new  trial  awarded. 

Railroad  Companim.  —  A  railroad  company  has  the  right  to  a  free  and 
unobstructed  use  of  its  track;  but  must  exercise  ordinary  care  so  as  not  un- 
necessarily to  injure  the  property  of  others:  Cincinnati  etc.  R.  R.  Co.  v.  Smith, 
22  Ohio  St.  227;  10  Am.  Rep.  729,  and  note  732;  Philadelphia  etc.  R.  R.  Go. 
V.  Hummell,  44  Pa.  St.  375;  84  Am.  Dec.  457;  Kerwhacker  v.  Cleveland  etc 
R.  R.  Co.,  3  Ohio  St.  172;  62  Am.  Dec.  246. 

Railroad  Companies  —  Animals. — Where  a  mule  was  seen  near  a  rail- 
road track,  which  was  straight  for  a  long  distance,  and  he  crossed  the  track 
when  the  train  was  too  near  him  to  be  checked  or  stopped,  the  company  was 
not  responsible  for  striking  him,  though  it  would  be  otherwise  if  he  had  been 
upon  the  track  and  seen  there  in  time  for  the  train  to  have  been  stopped: 
Savannah  etc.  R'y  Co.  v.  Rice,  23  Fla.  576.  When  an  animal  is  wrongfully 
upon  the  track  of  a  railroad,  without  any  fault  of  the  company,  the  train 
employees  need  not  exercise  any  care  with  respect  to  such  animal,  except 
from  the  time  it  is  actually  discovered  upon  the  track:  Palmer  v.  Northern 
P.  R.  R.  Co.,  37  Minn.  223;  5  Am.  St.  Rep.  839,  and  note;  compare  i>awdson 
T.  Chicago  etc.  R'y  Co.,  75  Iowa,  22. 

Railroads  —  Killing  Animals.  —  Proof  of  the  killing  is  not  prima  fade 
proof  of  negligence  on  the  part  of  a  railroad  company,  where  it  has  been 
sued  for  damages  for  killing  animals  upon  its  track:  Savannah  etc.  R'y  Co.  v. 
Oeiger,  21  Fla.  669;  68  Am.  Rep.  697,  and  numerous  oases  and  authorities 
discussed  in  note  703-707. 
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Stewart  v.  Matheny. 

[66  Mississippi,  21.] 

Notice.  — Purchaser  of  Land  is  Conclusively  Presumed  to  know  what 
appears  on  the  face  of  the  deeds  under  which  he  claims. 

NoTicB  —  Tknant  for  Life  —  Claim  for  Improvements.  —  Purchaser  of 
land  must  take  notice  of  his  title  as  being  a  life  estate  or  a  fee,  when 
that  title  is  disclosed  by  the  records.  If  he  purchases  a  life  estate  and 
erects  permanent  improvements,  he  cannot  charge  the  remainderman 
with  their  value  upon  the  termination  of  the  life  estate. 

Improvements  —  Remainderman  —  Estoppel.  —  The  fact  that  a  remain- 
derman stood  by  and  permitted  improvements  to  be  made  by  the  tenant 
for  life  without  giving  notice  of  his  claim  does  not  estop  him  from  claim- 
ing such  improvements  upon  the  termination  of  the  life  estate. 

Tax  Title.  —  Tenant  for  life  cannot  acquire  the  title  of  the  remainderman 
by  purchase  at  a  tax  sale. 

Bill  to  cancel  title  and  obtain  possession  of  a  lot  of  land 
originally  owned  by  one  Stewart,  who  conveyed  it  by  deed  to 
trustees  for  the  use  of  Mary  Stewart  for  life,  and  at  her  death 
to  the  grantor's  living  children.  Matheny  acquired  title  and 
possession  to  the  lot  under  mesne  conveyances  from  the  life 
tenant  purporting  to  convey  the  fee.  He  also  claimed  under  a 
tax  title  acquired  by  his  immediate  vendor;  and  failing  as  to 
title,  he  claimed  compensation  for  improvements  erected  on 
the  lot  without  notice  or  knowledge  of  an  outstanding  title. 

Bristow  and  Walker,  for  the  appellants. 

Clifton  and  Eckford,  for  the  appellee. 

Campbell,  J.  If  the  rule  which  denies  to  a  tenant  for  life 
of  land  compensation  for  improvements  he  puts  on  it  during 
the  continuance  of  his  estate  is  subject  to  exceptions,  the  facts 
of  this  case  do  not  constitute  one. 

In  Cute  v.  Johnson,  53  Miss.  94,  the  expression  "good  faith,'* 
employed  by  our  statute  on  the  subject  of  the  right  of  the  de- 
fendant in  ejectment  to  claim  for  improvements,  was  held  not 
to  exclude  the  claim  of  one  who  had  purchased  land  at  a  sale 
under  a  decree  of  a  probate  court,  and  paid  for  it  and  improved 
it,  believing  his  title  to  be  perfect. 

In  Pass  v.  McLendon,  62  Miss.  580,  one  who  had  purchased 
land  from  a  tenant  for  life,  who  held  under  a  will  of  record  in 
the  county  in  which  the  land  lay,  in  ignorance  of  the  fact  that 
his  vendor  did  not  have  the  fee,  and  believing  that  he  acquired 
the  fee,  was  not  entitled  to  pay  for  improvements  made  by  him 
during  the  existence  of  the  life  estate. 

We  adhere  to  both  cases.     One  might  well  be  excused  from 
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the  requirement  of  forming  a  correct  opinion  as  to  the  validity 
of  a  sale  of  land  under  a  decree  of  the  probate  court  under  the 
view  taken  of  that  court  by  the  appellate  court,  and  was  not 
chargeable  with  bad  faith  or  gross  negligence  (its  equivalent) 
for  believing,  until  informed  of  the  contrary,  that  a  sale  made 
by  decree  of  the  court  intrusted  with  jurisdiction  over  the  sub- 
ject and  parties  was  regular  and  conferred  title. 

But  the  purchaser  of  land  must  be  conclusively  presumed 
to  know  what  appears  on  the  face  of  the  title  papers  under 
which  he  claims,  and  this  presumption  cannot  be  rebutted  or 
explained  away.  He  must  take  notice  of  his  title  as  being  to 
a  life  estate  or  a  fee,  where  that  title  is  plainly  disclosed  by 
the  records  accessible  to  hira,  and  not  to  examine  which,  ordi- 
narily, would  be  gross  negligence. 

"  The  law  will  not  permit  hira  to  deny  notice  by  insisting 
that  he  had  not  read  the  deed":  Wailes  v.  Cooper,  24  Miss. 
208;  Wade  on  Notice,  sec.  308;  Ze  Neve  v.  Le  Neve,  2  Lead. 
Cas.  Eq.  169. 

Upon  the  facts  of  this  case,  the  holders  of  the  land  during 
the  life  estate  must  be  held  to  have  known  the  nature  and 
duration  of  their  estate,  and  to  have  improved  it  for  themselves, 
taking  the  risk  of  its  duration,  and  nothing  is  shown  to  entitle 
the  life  tenant  to  pay  for  improvements. 

The  averment  that  the  remaindermen  stood  by  and  per- 
mitted the  improvements  to  be  made,  and  did  not  give  notice 
of  their  claim,  is  not  sufficient  to  sustain  the  claim  of  an  estop- 
pel against  them,  because  there  is  nothing  to  show  an  obliga- 
tion on  them  to  interpose. 

The  claim  of  title  under  the  tax  title  set  forth  by  the  cross- 
bill cannot  be  maintained.  A  tenant  for  life  cannot  acquire  a 
tax  title  to  the  defeat  of  the  remainderman. 

The  decree  overruling  the  demurrer  to  the  cross-bill  is  re- 
versed, the  demurrer  sustained,  and  cause  remanded. 

Notice,  What  is  Imparted  through  the  recitals  of  a  deed:  Note  to  Graff 
▼.  Castleman,  16  Am.  Dec.  754,  755.  A  purchaser  under  a  deed  which  calls 
for  a  map  upon  which  certain  streets  are  laid  off  cannot  claim  ignorance  of 
such  streets  as  defined  in  such  map:  Smith  v.  Navasota,  72  Tex.  422;  and  so 
a  purchaser  is  charged  with  notice  of  a  lien  upon  the  realty  purchased,  cre- 
ated thereon  by  a  will  which  constitutes  a  link  in  his  chain  of  title:  Manifold 
V.  Jones,  117  Ind.  212.  Purchasers  are  deemed  to  have  examined  every  deed 
and  instrument  of  record  affecting  their  titles,  and  to  have  notice  of  every 
fact  disclosed  by  such  records,  and  of  every  other  fact  which  upon  inquiry 
might  have  been  ascertained  from  the  suggestions  given  by  the  records:  Mc- 
PheisoHV.  lioUins,  107  N.  Y.  31G;  1  Am.  St.  Kep.  82U,  and  note  829;  compare 
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numerous  cases  cited  in  note  to  Hockenhull  v.  Oliver,  12  Am.  St.  Rep.  238. 
But  notice  by  record  is  only  as  to  what  appears  upon  the  face  of  the  instru- 
ment recorded:  Bailey  v.  Ga/pm,- 40  Minn.  319.  Possession  of  land  under  an 
unrecorded  deed  ia  equivalent  to  registration,  ao  long  aa  the  possesaion  laata: 
Hiller  V.  Jones,  66  Miaa.  636. 

Improvements.  —  The  life  tenant,  who  makes  improvements  during  the 
life  estate,  cannot  receive  the  benefits  therefor  under  the  occupying  claim- 
ant's law:  Smalky  v.  Isaacson,  40  Minn.  450;  Barrett  v.  Stradl,  73  Wis.  385; 
9  Am.  St.  Rep.  795,  and  note  805,  806,  upon  the  subject  of  improvements 
generally;  Thurston  v,  Dickinson,  2  Rich.  Eq.  317;  46  Am.  Dec.  56. 

Tax  Title  aqaimst  Remainderman  or  Reversioner. — A  tenant  for 
life  cannot  purchase  and  hold  under  a  tax  title  adversely  to  the  remainder- 
man or  reversioner:  Note  to  Blake  v.  Hmoe,  15  Am.  Dec.  689,  690;  for  a  life 
tenant  in  possession  who  purchases  an  encumbrance  npon  or  an  adverse 
title  to  the  estate  will  be  presumed  to  have  made  the  purchase  for  the  ben- 
efit of  the  remainderman  or  reversioner:  Whitney  v.  Salter^  36  Minn.  103;  1 
Am.  St.  Rep.  656;  8e«  note  to  AlUn  v.  De  Qroodt,  post,  p.  628. 


Burnley  v.  Tufts. 

[66  MissisaiFPT,  48.] 
Salks — DwsTRvanov  of  Property  before  Title  is  Acquired. — Where 
the  buyer  unconditionally  and  abaolutely  promises  to  pay  a  certain 
8um  for  personal  property,  the  title  to  which  is  to  remain  in  the  seller 
nntil  full  payment  is  made,  the  fact  that  the  property  is  destroyed  by 
fire  before  the  time  for  the  last  payment  to  be  made  arrives,  and  while 
in  the  custody  of  the  buyer,  does  not  relieve  the  purchaser  from  the 
payment  of  the  full  price  agreed  upon. 

Action  for  the  purchase  price  of  personal  property.  Burn- 
ley bought  a  soda-water  fountain  of  Tufts,  and  gave  his  notes, 
falling  due  at  dififerent  times,  in  payment  therefor.  These 
notes  stipulated  that  the  title  to  the  property  should  remain 
in  the  seller  until  the  payment  of  the  last  one,  and  in  default 
of  the  payment  of  any  of  them,  he  was  to  retake  possession. 
After  several  of  the  notes  had  been  paid,  and  while  the  appa- 
ratus was  in  the  possession  of  the  buyer,  it  was  burned  with- 
out his  fault.  He  then  refused  to  pay  the  remaining  notes, 
claiming  that  the  loss  should  be  borne  by  Tufts.  The  latter 
obtained  judgment,  and  Burnley  appealed. 

H.  C.  Conn,  for  the  appellant. 

H.  B.  Mayes,  for  the  appellee. 

Cooper,  J.  Burnley  unconditionally  and  absolutely  promised 
to  pay  a  certain  sum  for  the  property  the  possession  of  which 
he  received  from  Tufts.     The  fact  that  the  property  has  been 
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destroyed  while  in  his  custody,  and  before  the  time  for  the 
payment  of  the  note  last  due,  on  payment  of  which  only  his 
right  to  the  legal  title  of  the  property  would  have  accrued, 
does  not  relieve  him  of  payment  of  the  price  agreed  on.  He 
got  exactly  what  he  contracted  for,  viz.,  the  possession  of  the 
property,  and  the  right  to  acquire  an  absolute  title  by  payment 
of  the  agreed  price.  The  transaction  was  something  more 
than  an  executory  conditional  sale.  The  seller  had  done  all 
that  he  was  to  do  except  to  receive  the  purchase  price;  the  pur- 
chaser had  received  all  that  he  was  to  receive  as  the  consid- 
eration of  his  promises  to  pay.  The  inquiry  is  not  whether,  if 
he  had  foreseen  the  contingency  which  has  occurred,  he  would 
have  provided  against  it,  nor  whether  he  might  have  made  a 
more  prudent  contract,  but  it  is  whether  by  the  contract  he 
has  made  his  promise  is  absolute  or  conditional.  The  con- 
tract made  was  a  lawful  one,  and,  as  we  have  said,  imposed 
upon  the  buyer  an  absolute  obligation  to  pay.  To  relieve  him 
from  this  obligation,  the  court  must  make  a  new  agreement 
for  the  parties,  instead  of  enforcing  the  one  made,  which  it 
cannot  do:  Singer  Mfg.  Co.  v.  Cole,  4  Lea,  439;  40  Am.  Rep. 
20;  Keitt  v.  Counts,  15  S.  C.  493. 
The  judgment  is  affirmed. 

Sales.  —  Where  the  owner  of  a  quantity  of  com  in  balk  sells  it  to  another, 
or  a  part  of  it,  and  the  buyer  pays  for  all  the  com  he  buys,  but  only  takes 
away  a  portion  of  it,  leaving  the  balance  with  the  vendor  without  any 
storage  charges,  any  loss  must  be  borne  by  the  buyer:  WcUdron  v.  Chase,  37 
Me.  414;  59  Am.  Dec.  56;  but  so  long  as  a  sale  is  unconsummated,  the  loss 
will  fall  upon  the  vendor:  Williams  v.  Allen,  10  Humph.  337;  51  Am.  Dec. 
709.  And  where  one  buys  goods  to  be  delivered  to  another  at  a  certain 
time,  before  which  time  they  are  destroyed  by  a  flood,  if  he  bought  them 
under  a  contract  to  sell,  he  must  bear  the  loss:  Black  v.  Webb,  20  Ohio,  304; 
55  Am.  Dec.  466,  and  note;  compare  Farmers'  etc.  Co.  v.  Gill,  69  Md.  537j 
9  Am.  St.  Rep.  443. 

In  Randle  v.  Stone,  77  Ga.  501,  where  a  note  was  given  for  the  purchase- 
money  to  be  paid  for  an  engine  and  boiler,  in  which  was  this  condition:  "It 
is  furthermore  the  express  condition  of  the  delivery  of  said  engine  and 
boiler  to  me  that  the  title,  ownership,  or  possession  does  not  pass  from  the 
said  0.  M.  Stone  &  Co.  until  this  note  and  interest  is  paid  in  full,  and  they 
may  take  possession  of  said  engine  and  boiler,  and  sell  the  same  for  my  ac- 
count at  any  time  in  case  this  note  is  not  promptly  paid,  in  which  case  I 
hold  myself  liable  for  any  and  all  losses  or  damages  caused  by  my  failure  to 
meet  tiiis  note, "  —  and  before  the  maturity  of  the  note  the  engine  and  boiler 
were  destroyed  by  fire,  the  loss  fell  upon  the  vendors,  because  the  title  re- 
mained in  thorn.  This  decision  seems  irreconcilable  with  that  in  the  princi- 
pal case. 


542  Jackson  v.  State.  [Miss. 


Jackson  v.  State. 

[66  Mississippi,  89.J 

Criminal  Law  —  Evidbncb  —  Newspaper  Report  o»  Declarations  of 
Accused.  —  A  newspaper  reporter  may  testify  that  his  report  of  an  in- 
terview with  the  accused,  relative  to  the  facts  of  the  crime  as  published, 
is  an  accurate  statement  of  what  occurred  between  him  and  the  pris- 
oner; and  he  may  adopt  it  as  his  testimony,  though  he  is  not  willing  to 
affirm  that  it  is  verbally  accurate,  or  that  it  contains  all  that  the  ac- 
cused said. 

OBiHiyAL  Law  —  Killing  Fleeing  Felon.  —  Under  the  common  law,  and 
section  2878  of  the  Mississippi  code,  it  is  lawful  to  kill  a  fleeing  felon 
when  he  cannot  otherwise  be  taken,  and  the  necessity  for  snch  killing 
is  for  the  jury  to  determine. 

Criminal  Law  —  Killing  Fleeing  Felon  —  Justification  of  Officer.  — 
An  officer  who  kills  one  for  whom  he  has  a  warrant  of  arrest  for  felony 
must  satisfy  the  jury  that  he  tried  in  good  faith,  and  with  reasonable 
prudence  and  caution,  to  make  the  arrest,  and  was  unable,  because  of 
the  flight  of  the  person,  to  secure  him;  that  he  killed  him  when  other 
means  had  failed,  and  when  the  arrest  conld  not  be  made  without  resort 
to  the  means  employed. 

Criminal  Law  —  Justification  of  Officer  for  Killing  Fleeing  Felon. 
—  The  jury  are  the  judges  of  the  necessity  of  killing  a  fleeing  felon  by 
an  officer;  and  their  verdict  should  be  based  upon  the  consideration  of 
all  the  circumstances  attending  the  officer  and  the  deceased  at  the  time; 
and  if  they  entertain,  from  the  evidence,  a  reasonable  doubt  whether 
the  killing  was  necessary,  they  should  acquit  the  officer. 

Criminal  Law.  —  Evidence  of  directions  given  an  officer  when  a  warrant  of 
arrest  was  placed  in  bis  hands  is  inadmissible  on  bis  trial  for  killing  a 
person  claimed  by  him  to  have  been  a  felon  fleeing  from  arrest. 

Indictment  for  the  murder  of  one  Tingstrom.  A  warrant 
for  the  arrest  of  deceased  on  a  charge  of  grand  larceny  was 
placed  in  the  hands  of  the  accused  to  be  served.  This  the 
accused  attempted  to  do,  and  when  near  the  deceased,  ordered 
him  to  "stop,  hold  up,"  but  he  kept  on  going.  The  officer 
then  told  him:  "Hold  up;  I  have  a  warrant  for  you";  but 
the  deceased  kept  on  going  away.  The  officer,  after  following 
a  short  distance,  told  him:  "Stop,  or  I  will  shoot  you."  The 
deceased  had  a  gun  in  his  hands,  and  turned  as  if  to  shoot, 
when  the  officer  shot  and  killed  him.  At  the  trial,  one  Mc- 
Caleb  testified  that  he  was  a  reporter  on  the  Vicksburg  Her- 
ald, and  that  he  had  an  interview  with  the  accused  after  the 
killing,  when  the  circumstances  thereof  were  voluntarily  stnted 
by  the  accused.  This  interview,  after  being  written  out,  vvas 
read  to  the  accused,  pronounced  correct  by  him,  and  then 
published  in  the  paper.  The  witness  testified  that  he  did  not 
fticollect  what  was  stated  at  the  interview  independent  of  the 
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published  statement,  but  that  he  did  know  that  that  was  Bub- 
etantially  correct.  He  read  this  statement  to  the  jury  as  hia 
evidence,  against  the  objection  of  the  accused.  An  offer  to 
prove  by  one  Clay  that  when  the  warrant  of  arrest  was  given 
to  the  accused  it  was  read  and  explained  to  him,  and  that  he 
was  informed  what  to  do  under  it,  was  ruled  out  by  the  court. 
Defendant  was  convicted,  and  appeals. 


McCabe  and  Anderson,  for  the  appellant. 
T.  M.  Miller,  attorney-general,  for  the  state. 


Campbell,  J.  The  testimony  of  the  witness  McCaleb  was 
properly  admitted.  As  we  understand  the  record,  he  testified 
that  his  report  of  the  interview  with  the  prisoner,  as  pub- 
lished, was  an  accurate  statement  of  what  occurred  between 
him  and  the  prisoner,  and  he  adopted  it  as  his  testimony,  but 
was  not  willing  to  affirm  that  it  was  verbally  accurate,  or  that 
it  contained  all  that  the  prisoner  said.  It  accords  with  both 
English  and  American  authorities  in  such  case  to  admit  the 
testimony.  See  note  to  Union  Bank  v.  Knapp,  15  Am.  Dec. 
194,  for  an  intelligent  presentation  of  the  true  rule  on  this 
subject. 

No  error  was  committed  in  excluding  the  testimony  of  Matt 
Clay,  Jr. 

By  the  common  law,  it  is  lawful  to  kill  a  fleeing  felon,  where 
he  cannot  otherwise  be  taken,  and  the  necessity  of  such  kill- 
ing is  a  fact  for  the  jury  to  determine.  "  If  the  warrant  be  for 
felony,  flight  is  tantamount  to  resistance,  and  the  fleeing  felon 
may  be  justifiably  killed,  if  he  cannot  be  otherwise  secured," 
was  the  utterance  of  a  judge  in  Rex  v.  Finnucane,  1  Craw.  & 
D.  1.  It  is  required  that  the  officer  shall  act  with  caution  and 
prudence,  and  shall  not  precipitately  resort  to  fire-arms  as  a 
means  of  making  an  arrest. 

Our  statute,  section  2878  of  the  code,  makes  homicide  justi- 
fiable "  when  necessarily  committed  in  arresting  any  felon  flee- 
ing from  justice,"  and  is  merely  declaratory  of  the  common 
law  on  this  subject.  The  officer  who  kills  one  for  whom  he 
has  a  warrant  for  felony  must  satisfy  the  jury  trying  him  for 
the  homicide  that  he  tried  in  good  faith,  and  with  reasonable 
prudence  and  caution^  to  make  the  arrest,  and  was  unable, 
because  of  the  flight  of  the  person,  to  secure  him,  and  that  he 
resorted  to  the  severe  means  employed  when  other  proper 
means  had  failed,  and   when,  as  determined   by  tlie  state  of 
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things  as  between  him  and  the  fleeing  felon,  the  arrest  could 
not  be  made  without  a  resort  to  the  means  employed. 

The  jury  is  to  judge  of  the  necessity  to  kill,  claimed  by  the 
officer  as  a  justification  of  the  killing,  and  the  fact  should  be 
determined  by  a  consideration  of  all  the  circumstances  attend- 
ing the  officer  and  the  deceased  at  the  time,  and  a  reasonable 
doubt  whether  the  killing  was  necessary  or  not  should  secure 
the  acquittal  of  the  officer. 

Tried  by  these  views,  the  jury  was  wrongly  instructed. 

The  first  instruction  for  the  state  is  an  invasion  of  the  prov- 
ince of  the  jury,  because  it  directs  a  conviction  if  the  jury  be- 
lieves certain  things  stated  in  it,  and  does  not  have  reference 
to  the  circumstances  attending  the  parties,  as  shown  in  evi- 
dence, which  the  jury,  but  for  the  instructions,  might  have 
considered  as  justifying  the  killing.  The  alleged  necessity  for 
the  killing,  being  a  fact  for  the  jury  to  determine,  should  bo 
left  to  the  jury  without  any  opinion  from  the  court  as  to  the 
influence  of  any  given  facts,  or  their  insufficiency  to  establish 
a  particular  conclusion.  The  same  objection  applies  to  the 
second  and  third  instructions  for  the  state. 

The  fourth  instruction  is  not  correct  as  applied  to  this  case. 
The  accused  claimed  to  have  killed  the  deceased  under  cir- 
cumstances which  justified  it,  because  of  necessity,  and  the 
jury  should  have  been  allowed  to  pass  on  that  question  of  fact. 

The  fifth  instruction  for  the  state  is  of  doubtful  meaning 
and  questionable  propriety.  What  idea  is  contained  in  the 
word  "  apparently,"  employed  in  it,  is  not  apparent  to  us. 

The  court  instructed  the  jury  quite  fully  and  liberally  for 
the  accused.  Most  of  the  instructions  refused  were  properly 
refused,  but  the  fifteenth  and  sixteenth  asked  by  him  should 
have  been  given.  Undoubtedly,  if  the  jury  believed  that  the 
killing  was  probably  necessary  to  prevent  the  escape  of  the 
fleeing  felon,  the  accused  was  entitled  to  an  acquittal,  and 
that  is  the  proposition  contained  in  these  instructions. 

Reversed,  and  remanded  for  a  new  trial. 


Criminal  Law  —  Justiwablk  Homicidb.  —Killing  to  efifect  the  arrest  of 
one  fleeing  from  a  felony  is  justifiable,  if  the  arrest  cannot  be  made  without 
killing  the  criminal:  Note  to  Hawkins  v.  Commonwealth,  61  Am.  Dec.  162, 
163;  lirooks  v.  Commonwealth,  61  Pa.  St.  352;  100  Am.  Dec.  645;  and  so  may 
a  killing  be  justifiable  which  is  absolutely  necessary  to  prevent  the  escape  of 
a  feloa:  Note  to  Hawkins  v.  CommonweaUh,  61  Am.  Dec.  163,  164. 

Witnesses  —  Memoranda  to  Refuesh  Memory.  —  Memoranda,  either 
oopiea  or  originals,  may  be  used  by  a  witness  to  refresh  his  memory  and 
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awaken  recollection:  Note  to  Union  Bank  v.  Knapp,  15  Am.  Dec.  194,  195. 
A  witness  who  made  or  assisted  in  making  written  receipts  or  other  written 
memoranda,  with  reference  to  the  events  under  consideration,  at  the  time 
of  their  occurrence,  may  refer  to  them,  when  he  is  being  questioned  upon  the 
stand,  for  the  purpose  of  refreshing  his  memory:  Sanders  v.  Wakefield,  41 
Kan.  11;  extended  note  to  State,  v.  Bacon,  98  Am.  Dec.  619-623;  Card  v.  Foot, 
66  Cona.  369;  7  Am.  St.  Rep.  311,  and  note. 


Board  of  Supervisors  of  Harrison  Co.  v.  Seal, 

[66  Mississippi,  129.] 

Dedication.  —  To  Constttutb  a  Hiqhwat  or  Street  bt  Dedication, 
which  the  public  authorities  are  bound  to  repair,  there  must  be  an  ac- 
ceptance of  it  as  such  by  such  authorities,  and  this  may  be  proved  either 
by  formal  acceptance,  by  repairing,  or  probably  by  the  use  of  it  by  the 
public  for  many  years  with  the  knowledge  and  assent  of  such  authori- 
ties. 

Dedication. — While  Acceptance  by  Formal  Adoption  by  public  au- 
thorities or  by  public  user  is  necessary  to  impose  on  the  public  the  duty 
to  keep  in  repair  a  dedicated  highway  or  street,  still  that  is  not  essential 
to  the  consummation  of  the  dedication  so  as  to  cut  off  the  owner  from 
the  power  of  retraction,  or  to  subject  the  dedication  to  the  public  use, 
whenever,  in  the  estimation  of  such  authorities,  the  wants  or  conve- 
nience of  the  public  require  it  for  the  purpose  for  which  it  was  originally 
given. 

W.  O.  Evans,  Jr.,  for  the  appellants. 

W.  P.  &  J.  B.  Harris,  for  the  appellee. 

Cooper,  J.  About  fifty  years  ago  a  company  called  the 
Mississippi  City  Company  procured  a  body  of  land  in  Harri- 
son County,  lying  on  the  Gulf  of  Mexico,  and  laid  it  oflf  into 
streets,  blocks,  and  public  squares.  According  to  the  plan  of 
the  company  this  was  to  be  the  site  of  a  great  seaport  city, 
and  they  gave  to  it  the  name  of  Mississippi  City.  A  plat  was 
made  and  filed  in  the  office  of  the  clerk  of  that  county,  as  we 
infer  from  references  made  to  it  in  certain  conveyances  found 
in  the  record  of  this  cause.  A  copy  of  that  plat  is  in  the  rec- 
ord, and  from  it  we  learn  that  there  were  nearly  three  hundred 
squares,  bounded  by  streets  numbered  from  1  to  17,  running 
east  and  west,  and  by  about  an  equal  number,  named  for  differ- 
ent states,  running  north  and  south.  The  prospective  city  was 
intersected  by  a  street  named  on  the  map  Railroad  Street,  over 
which  a  prospective  railroad  was  to  run  to  a  real  depot-build- 
ing and  wharf,  which  the  company  then  and  tliere  built,  and 
then  became  insolvent.  The  whole  property  was  sold  under  ex- 
ecution and  bought  in  by  one  Tegarden.  Railroad  Street, as  laid 
Am.  St.  Kki'..  Vol.  XIV.  — 36 
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down  on  the  map,  is  shown  to  have  been  110  or  120  feet  wide. 
After  his  purchase  Tegarden  sold  a  nuniberof  lots  according  to 
the  plan  of  Mississippi  City,  several  of  which  abutted  upon  Rail- 
road Street,  and  are  described  in  the  conveyances  made  as 
bounded  by  it;  in  one  or  more  of  the  deeds  it  is  expressly  cov- 
enanted by  him  that  Railroad  Street  shall  be  left  open  forever, 
but  the  grantor  frequently,  in  making  other  conveyances,  re- 
served the  right  to  close  up  other  streets  appearing  on  the  map. 
One  of  the  lots  thus  situated  on  Railroad  Street  was  conveyed 
to  the  county  authorities  of  Harrison  County  for  the  site  of  a 
court-house  and  jail,  and  the  same  were  there  located  and  yet 
remain.  Directly  opposite  the  court-house,  and  across  Rail- 
road Street,  is  the  post-office,  and  there  are  several  residences 
on  lots  abutting  on  that  street.  Mississippi  City  never  became 
a  city  or  even  an  incorporated  village,  in  consequence  of  which 
there  are  no  streets  adopted  as  such  by  municipal  authority, 
but  the  strip  of  land  called  Railroad  Street  has  always  re- 
mained open,  except  as  encroached  upon  on  the  one  side  or  the 
other  by  those  who  have  built  residences  along  its  boundary. 
It  has  never  been  accepted  by  the  county  authorities  as  a  pub- 
lic highway  by  an  order  entered  on  its  minutes,  but  it  has 
been  occasionally  worked  upon  as  a  highway  by  the  overseers 
of  the  roads,  but  only  at  points  remote  from  the  court-house, 
where,  by  reason  of  its  passing  through  swampy  ground,  work 
has  been  necessary  to  keep  it  in  repair;  within  the  limits  ex- 
tending from  the  court-house  to  the  point  of  controversy  in 
this  suit,  no  work  seems  ever  to  have  been  needed,  because  of 
the  sandy  character  of  the  land,  and  consequently  none  has 
been  done.  When  Tegarden,  the  owner  of  the  land,  saw  that 
there  was  but  little  prospect  of  building  up  a  town  upon  his 
land,  many  of  the  streets  laid  down  in  the  plat  were  closed  up, 
and  the  land  was  sold  in  lots,  laid  oflf  without  regard  to  the 
location  of  the  numerous  streets.  Some  evidence  appears  in 
the  record  tending  to  show  a  purpose  on  his  part  of  cutting 
down  the  width  of  Railroad  Street  to  thirty  feet,  the  limit  of  a 
country  road.  The  extent  of  the  evidence  is,  that  he  claimed 
the  right  to  do  so,  but  it  is  not  shown  that  those  to  whom  he 
had  conveyed  lots  situated  on  the  street  yielded  to  his  claim, 
or  that  he  ever  attempted  to  take  actual  possession  of  the  ex- 
cess over  thirty  feet.  In  the  year  1879  the  heir  at  law  of  Te- 
garden conveyed  Railroad  Street,  or  so  much  of  it  as  exceeded 
thirty  feet  in  width,  by  metes  and  bounds,  to  the  appellee,  who 
has  had  it  assessed  as  his  property  and  paid  taxes  on  it  since 
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that  time.  The  board  of  supervisors  of  Harrison  County  have 
recently  caused  a  public  road  to  be  laid  out  which  crosses 
Railroad  Street,  and  not  recognizing  any  riglit  in  the  appellee 
to  the  land  located  within  the  limits  of  that  street,  failed  to 
notify  him  of  their  action,  or  to  award  any  damages  for  its  use. 
The  appellee  thereupon  exhibited  this  bill  to  enjoin  the  board 
of  supervisors  and  the  overseer  appointed  to  work  the  road  thus 
laid  out  from  interference  with  his  land  until  there  should 
be  a  formal  condemnation  and  award  of  damages.  The  in- 
junction having  been  made  perpetual  on  final  hearing,  the 
board  of  supervisors  prosecute  this  appeal. 

It  is  conceded  by  appellant  that  the  evidence  of  an  inten- 
tion by  Tegarden  to  make  the  dedication  is  ample,  but  the 
objection  is  made  that  there  was  no  local  authority  to  accept 
the  dedication  to  its  entire  extent,  and  that  the  power  of 
county  authorities  to  accept  a  highway  does  not  extend  to  one 
more  than  thirty  feet  wide,  that  being  the  width  to  which  a 
public  road  is  limited  by  law.  As  to  a  road  thirty  feet  wide 
there  is  no  controversy,  the  complainant  contending  only  for 
the  excess  over  that  quantity. 

It  seems  to  be  well  settled,  that  to  constitute  a  highway 
which  the  public  authorities  are  bound  to  repair  there  must 
be  an  acceptance  of  it  as  such  by  the  constituted  authorities, 
which  may  be  proved  either  by  a  formal  acceptance  or  by 
repairing,  and  probably  by  the  use  of  it  by  the  public  for 
many  years,  with  the  knowledge  and  assent  of  the  local  au- 
thorities. 

But  the  question  here  involved  is  not  whether  the  county  is 
bound  to  keep  in  repair  the  whole  of  Railroad  Street  as  a  pub- 
lic highway,  but  whether  the  owner  of  the  fee  can  exclude  the 
public  use,  or  demand  compensation  for  the  land.  It  seems 
to  be  well  settled  that  he  cannot. 

In  Beatty  v.  KurtZy  2  Pet.  566,  a  lot  of  land  on  the  plan  of 
the  town  of  Georgetown  was  marked  by  the  owner  "  for  the 
Lutheran  church,"  and  though  there  was  no  incorporated 
church  to  accept  the  dedication,  it  was  held  that,  a  congrega- 
tion of  that  faith  having  used  it  for  the  purposes  intended,  theK 
owner  could  not  resume  the  property. 

In  Cincinnati  v.  White,  6  Pet.  432,  a  public  square  and  way 
was  marked  upon  the  plan  of  the  town  by  the  owners,  and 
lots  sold  with  reference  to  it.  The  town  was  not  then  incor- 
porated, but  the  public  used  the  property.  It  was  decided 
that  the  absence  of  a  grantor  capable  of  accepting  the  grant 
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was  immaterial,  and  that  the  dedication  was  so  far  consum- 
mated as  to  preclude  the  owner  from  revoking  the  dedication. 
In  Rowan^s  Executors  v.  Town  of  Portland^  8  B.  Mon.  232, 
the  controversy  was  in  reference  to  the  effect  of  a  plat  of  the 
town  by  the  owner  of  the  land,  sale  of  lots  with  reference 
thereto,  and  use  by  the  public  of  the  streets  laid  down  on  the 
plan;  and  the  court  said:  "The  mere  laying  out  of  a  town 
upon  a  man's  own  land,  and  by  his  own  private  act,  and  the 
making  and  recording  of  a  plan  of  the  town,  may  not,  and,  as 
we  suppose,  do  not,  of  themselves,  conclude  him  to  any  ex- 
tent. The  land,  notwithstanding  these  acts,  is  still  his  own; 
and  neither  any  other  individual  nor  the  public  have  any 
right  to  interfere  with  such  use  of  it  as  any  man  may  make 
of  his  own.  Though  he  has  laid  out  a  town  upon  the  land 
and  on  paper,  he  is  not  bound  to  sell  the  lots,  or  to  make  or 
authorize  the  making  of  a  town  in  fact.  If  he  never  disposes 
of  a  lot  or  lots,  as  part  of  a  town,  no  one  has  any  interest  in 
the  town  as  such,  or  any  right  growing  out  of  his  acts  in  rela- 
tion to  it.  But  in  selling  to  others  the  lots  laid  oflF  as  parts  of 
the  town,  he  creates  in  them  an  interest  in  the  town  and  its 
plan  which  places  both  beyond  his  future  control  to  their  in- 
jury, unless  by  the  consent  of  the  vendees,  or  by  reacquiring 
the  lots  which  he  had  sold  to  them  before  any  other  actual 
interest  in  the  town  had  grown  up.  And  as  we  suppose  that, 
in  the  case  of  a  town  thus  established  or  made  by  the  private 
acts  of  the  proprietor,  he  might,  by  a  repurchase  of  all  the 
lots  before  any  actual  use  of  the  streets  and  other  open  places 
by  the  public,  reinvest  himself  with  the  same  rights  and 
dominion  which  he  had  before  any  sale,  it  would  seem  to  fol- 
low that  the  public  at  large  does  not  acquire  immediately 
from  the  proprietor,  even  by  his  act  in  selling  and  conveying 
the  lots,  any  absolute  or  indefeasible  right  or  interest  in  the 
existence  or  plan  of  the  town,  or  in  any  of  the  advantages 
which  it  promises.  But  this  right,  vesting  at  first  in  the  pur- 
chasers of  lots,  and  as  appurtenant  thereto,  and  subject  to  be 
defeated  by  their  reconveyance  of  the  lots  to  the  proprietor 
before  the  land  is  appropriated  to  any  actual  uses  of  a  town, 
becomes  consummated  and  indefeasible  by  such  appropria- 
tion; and  being  thus  perfect  in  the  lot-owners,  results  neces- 
sarily to  all  who,  by  residence,  business,  or  in  any  other 
manner,  may  have  an  interest  in  the  town  or  in  the  use  of  all 
or  any  of  its  various  parts  and  divisions,  for  the  purposes 
which,  by  its  plan,  they  are  to  be  or  may  be  appropriated." 
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The  case  of  Holmes  v.  New  Jersey  City,  12  N.  J.  Eq.  299,  re- 
lied on  by  counsel  for  appellee,  goes  only  to  the  extent  that  a 
private  owner  may  not,  by  his  own  act  of  dedication,  impose 
on  the  public  authorities  the  duty  of  repairing  the  way  dedi- 
cated, and  perhaps  when  the  width  of  highways  is  fixed  by 
law,  that  there  may  not  be  an  acceptance  of  a  way  of  greater 
width  as  such.  But  it  is  well  settled  in  that  state  that  a 
dedication  expressly  made  cannot  be  revoked,  even  though  not 
accepted  by  formal  adoption. 

In  Hohoken  Land  Co.  v.  Mayor  of  Hoboken,  36  N.  J.  L.  540, 
the  court  said:  "  It  was  argued  that  the  dedication  had  not 
been  consummated  when  the  suit  was  brought,  by  reason  of 
the  absence  of  an  acceptance  or  use  by  the  public  of  that  part 
of  the  street  in  controversy.  That  question  has  been  set  at 
rest  in  this  state.  Acceptance  by  a  formal  adoption  by  the 
public  authorities  or  by  public  user  is  necessary  to  impose  on 
the  public  the  duty  to  amend  or  repair,  but  it  is  not  essential 
to  the  consummation  of  the  dedication  so  as  to  cut  off  the 
owner  from  the  power  of  retraction  or  subject  the  dedicated 
land  to  the  public  use,  whenever,  in  the  estimation  of  the  local 
authorities,  the  wants  or  convenience  of  the  public  require  it 
for  that  purpose." 

To  the  same  effect  are  Methodist  Church  v.  Hohoken,  33 
N.  J.  L.  13;  97  Am.  Dec.  696;  Mayor  etc.  v.  Morris  Canal  Co., 
12  N.  J.  Eq.  553;  Irwin  v.  Dixon,  9  How.  10;  Trustees  v.  Cowan, 
4  Paige,  510;  Hannibal  v.  Draper,  15  Mo.  639;  Matter  of  Seven- 
teenth Street,  1  Wend.  262;  Matter  of  Lewis  Street,  2  Id.  472; 
Wyman  v.  Mayor  of  New  York,  11  Id.  486. 

The  decree  is  reversed,  the  injunction  dissolved,  and  the  bill 
dismissed.     The  cause  will  be  remanded  to  the  court  below. 


Dedication  —  What  is  a  Valid  Dedication  to  Public  Use.  —  There 
is  no  form  necessary  for  the  dedication  of  land  to  a  public  use;  all  that  is 
necessary  is  the  assent  of  the  owner  of  the  land  and  the  fact  of  its  being  put 
to  the  public  use  for  which  it  was  dedicated:  County  of  Yolo  v.  Barney,  79 
Cal.  375;  12  Am.  St.  Rep.  152,  and  note  citing  cases  upon  the  law  applicable 
to  dedication  generally.  The  simple  fact  of  dedication  to  the  public  of  an  al- 
ley makes  it  a  public  way,  and  no  further  action  id  required  on  the  part  of 
the  city  to  open  it  for  the  general  use  of  the  public:  Osage  City  v.  Larkin,  40 
Kan.  206;  10  Am.  St.  Rep.  186,  and  note  189,  as  to  what  coudtitutes  a  dedica- 
tion. The  essential  of  a  common-law  dedication  of  laud  to  the  public  is  the 
unequivocal  intention  of  the  owner  to  dedicate,  which  must  be  clearly  mani- 
fested: Village  of  White  Bear  v.  Stewart,  40  Minn.  284;  but  even  with  the 
presence  of  the  manifest  intention  of  the  owner  to  dedicate,  to  complete  the 
dedication  there  must  be  an  acceptance  by  the  public:  Moore  v.  Johnston,  87 
Ala.   220;    and  acceptance  on  the  part  of  the  public  may  be  eviJciiued  by 
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express  public  acts:  Kemper  y.  Collins,  97  Mo.  644;  or  by  user  for  the  purpose 
intended  by  the  dedicator:  Spauldirvj  v.  Bradley,  79  Cal.  449;  Wol/\.  Braxs, 
72  Tex.  133;  yet  a  casual  user  by  the  public  in  crossing  over  uuiuclosed  land 
by  a  mere  temporary  license  of  the  laml-ovvner  will  not  of  itself  constitute  an 
acceptance  of  a  dedication,  where  such  user  was  the  same  before  the  alleged 
dedication  aa  it  was  after  it:  Eureka  City  v.  Croijkan,  81  Cal.  524.  Where  a 
dedication  is  sought  to  be  proven  and  established  by  user,  such  user  must  ap- 
pear to  have  been  with  the  knowledge  and  consent  of  the  land-owner,  unless 
it  has  been  continued  for  a  period  of  five  years  or  more:  Cal.  Pol.  Code,  sec. 
2619;  Hope  v.  Barnett,  78  Cal.  9.  The  acceptance  of  a  dedication  on  the  part 
of  the  public  must  be  made  before  a  revocation  of  the  ofifer  by  tlie  owner  to 
dedicate,  because  such  an  offer  may  be  revoked  by  the  owner  at  any  time 
prior  to  a  public  user:  Eureka  City  v.  Groglian,  81  Cal.  524.  The  acceptance 
by  a  city  of  a  charter  under  an  act  of  the  legislature,  providing  that  "all  the 
tract  of  land  included  in  the  plan  of  said  town  be  and  is  hereby  declared  to 
be  the  limits  of  the  same  in  conformity  to  said  plan,"  is  an  acceptance  of  all 
the  streets  dedicated:  City  of  Demopolis  v.  Webb,  87  Ala.  659. 
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HiOHWATg.  —  Right  or  Wat  is  an  interest  in  lands,  and  a  grant  of  such  a 
right  by  parol  is  obnoxious  to  the  statute  of  frauds. 

HiOHWATS.  —  Right  of  Way  bt  Prescrition  can  only  be  claimed  after  the 
right  has  been  exercised  for  an  uninterrupted  period  of  ten  years. 

UiQUWAYS  —  Right  of  Way  —  "Appurtenances."  —  A  vendee  of  a  portion 
of  a  parcel  of  land  owned  by  his  vendor  cannot  obtain  a  right  of  way  in 
the  remaining  land  of  the  vendor,  from  the  use  of  the  word  "appurte- 
nances "  in  the  grant. 

Appurtenant  Easkments.  —  Right  Which  Owner  Exercises  in  Passing 
ACROSS  One  part  of  his  land  in  using  another  part  is  not  an  easement 
appurtenant  to  the  land,  as  no  man  can  have  an  easement  in  his  own 
property. 

Easements.  —  Right  to  Pass  over  the  Property  of  Another  is  an 
easement  which  passes  by  grant  of  the  property  and  its  appurtenances. 

Highways  —  Way  by  Necessity.  —  Where  land  is  conveyed  surrounded 
by  other  lands  of  the  grantor,  a  right  of  way  across  such  other  laud  is  a 
necessity  to  the  enjoyment  of  the  land  granted,  and  is  implied  as  an 
incident  to  the  grant;  or  where  land  is  conveyed  by  designation  merely, 
and  not  by  metes  and  bounds,  such  other  land  not  covered  by  the  build- 
ings or  curtilage,  as  by  its  use  has  become  essential  to  its  use  or  enjoy- 
ment, passes  by  the  grant,  not  strictly  as  implied  therein,  but  included 
as  part  of  the  thing  expressly  granted. 

Easement  not  op  Strict  Necessity  does  not  pass  by  implied  grant,  unless 
apparently  permanent,  obvious,  and  continuous. 

Continuous  Easement  is  One  Which  may  be  U.sed  and  enjoyed  without 
the  intervention  of  the  act  of  man,  as  a  spout  discharging  rain-water. 

Non-continuous  Easemknt  is  One  to  the  enjoyment  of  which  the  act  of 
the  party  is  essential.     Of  this  class,  a  way  is  the  most  familiar. 

Easement  not  of  Strict  Necksshy  will  not  pass  by  implied  grant,  unless 
it  IS  apparent  and  continuous. 
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Catchings  and  Dabney,  for  the  appellants. 
McCabe  and  Anderson,  for  the  appellees. 

Cooper,  J,  In  the  year  1849  one  Emanuel  became  the 
owner  of  a  part  of  square  258  in  the  city  of  Vicksburg,  which 
square  is  bounded  on  the  east  by  Washington  Street,  and  on 
the  north  by  Grove  Street.  His  lot  fronted  on  Washington 
Street,  and  extended  back  one  hundred  and  three  feet  on 
Grove  Street.  On  this  lot  he  erected  two  storehouses,  each 
fronting  on  Washington  Street,  and  extending  back  eigiity- 
eight  feet,  leaving  a  vacant  space  in  rear  of  the  buildings  of 
fifteen  feet.  The  declivity  from  Washington  Street  westward 
is  so  great  that  what  is  the  basement  of  the  buildings  in  front 
is  above  ground,  forming  the  lower  story  in  rear.  The  build- 
ings are,  therefore,  three  stories  in  rear,  and  two  stories  and  a 
basement  in  front.  One  of  these  buildings  extended  along 
Grove  Street,  and  there  was  a  door  in  the  side  opening  out  on 
Grove  Street,  by  which  access  was  had  to  the  lower  story  or 
cellar.  This  is  designated  as  lot  91  in  the  pleadings  and  evi- 
dence. In  the  rear  of  the  other  building  (93)  there  was  a 
door  leading  from  the  first  floor  to  the  vacant  space.  In  front 
there  was  in  each  building  a  stairway  leading  to  the  basement; 
the  two  buildings  had  one  common  hall.  In  1859  Emanuel 
made  contemporaneous  conveyances,  —  one  to  Duff,  Green,  & 
Co.,  of  lot  93,  the  other  to  Cobb,  Manlove,  &  Co.,  of  lot  91. 
The  conveyances  were  of  the  lots  by  metes  and  bounds,  de- 
scribing the  land  on  which  the  respective  buildings  stood  and 
the  vacant  space  in  rear  of  each,  granting  to  each  purchaser 
the  lot  and  its  appurtenances. 

Cobb  and  Manlove  believed  that  by  reason  of  the  situation 
of  the  lot  conveyed  to  Duff,  Green,  &  Co.,  its  owners  had  a 
right  of  way  across  lot  91  to  reach  Grove  Street,  and  Duff, 
Green,  &  Co.,  being  under  the  same  impression,  exercised  the 
privilege  of  passing  across  said  lot  so  long  as  the  two  firms 
occupied  the  buildings.  In  1859  or  1860,  each  firm,  desiring 
to  enlarge  its  building,  the  second  and  third  stories  were  ex- 
tended back  to  the  rear  of  the  lot,  but  an  archway  was  cut  in 
the  wall  of  building  91,  where  the  vacant  space  opened  out  on 
Grove  Street,  and  a  corresponding  arch  was  also  cut  in  the 
partition  wall,  the  lower  story  not  being  extended  in  either 
building.  Duff,  Green,  &  Co.  still  had  access  to  the  first  or 
cellar  floor,  by  driving  drays,  etc.,  through  the  .archways  to  the 
rear  of  their  building.  In  18(53  lot  91  was  bought  by  one  r>ar- 
bour,  who  was  examined  as  a  witness,  and  testified  that  at  tliat 
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time  Duff,  Green,  &  Co.,  having  engaged  in  a  business  that  did 
not  require  the  use  of  the  cellar,  made  no  attempt  to  use  the 
way  across  lot  91,  and  that  they  set  up  no  claim  to  a  right  so 
to  do.  Some  time  after  this  purchase  and  occupancy  by  Bar- 
bour, he  built  a  stable  in  the  alleyway  on  his  lot,  the  arched 
way  on  Grove  Street  being  used  as  the  doorway  to  his  stable. 
Things  remained  in  this  condition  until  1871,  when  another 
occupant  having  moved  into  lot  93,  with  whom  Barbour  was  not 
on  friendly  terms,  he  closed  up  the  archway  in  the  partition 
walls  by  nailing  plank  across  the  same.  After  this,  the  appel- 
lant Bonelli  became  tenant  of  both  buildings,  and  tore  out 
the  stable  erected  by  Barbour  and  built  another  one,  which  was 
partly  on  lot  91  and  partly  on  lot  93.  Bonelli  has  now  become 
the  owner  of  lot  91,  and  has  torn  down  the  stable  erected  on 
both  lots  by  himself  and  nailed  up  the  archway  in  the  partition 
wall.  Complainants,  who  are  the  owners  of  lot  93,  exhibited 
the  bill  in  this  cause  to  enjoin  him  from  obstructing  the  way 
which  they  claim  to  have  across  lot  91  to  Grove  Street. 

There  is  no  distinct  averment  in  the  bill  that  the  way 
claimed  ever  was  used  by  Emanuel  during  his  ownership  of 
the  property,  but  since  a  decision  against  complainants  on 
this  ground  would  probably  result  in  an  amendment  of  their 
bill,  and  since,  in  any  event,  they  are  not  entitled  to  the  relief 
asked,  we  deal  with  the  cause  as  though  the  allegation  of  such 
use  had  been  specifically  made. 

Complainants  contend  that  a  right  of  way  exists,  first,  by 
implied  grant  in  the  conveyance  from  the  common  owner  to 
Dufi",  Green,  &  Co.,  or  if  this  point  be  decided  against  them, 
then  that  Duff,  Green,  &  Co.,  under  whom  they  claim,  secured 
the  right  by  parol  from  Cobb,  Manlove,  &  Co.,  and  if  mistaken 
in  this,  then  they  claim  that  the  right  has  been  acquired  by 
prescription. 

The  second  and  third  propositions  may  be  disposed  of  in  a 
word.  A  way  is  an  incorporeal  hereditament,  and  since  liv- 
ery of  seisin  could  not  have  been  made  of  it  at  common  law, 
it  could  only  be  created  by  deed  or  other  writing;  it  is  there- 
fore said  to  lie  in  grant:  Greenleaf's  Cruise  on  Real  Property, 
tit.  Deed,  c.  4,  sees.  35,  36. 

But  a  right  of  way  is  an  interest  in  lands,  and  a  grant  by 
parol  is  obnoxious  to  the  statute  of  frauds:  Thompson  v.  Greg- 
ory, 4  Johns.  81;  4  Am.  Dec.  255;  Richter  v.  Irvin,  28  Ind.  27; 
Hall  V.  McLeod,  2  Met.  (Ky.)  98;  74  Am.  Dec.  400;  Kerr  on 
Statute  of  Frauds,  sec.  718. 
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The  authorities  cited  by  counsel  for  appellees  are  cases  of 
dedication  of  public  ways,  and  rest  upon  the  doctrine  of  es- 
toppel in  pais.     They  are  not  required  to  be  in  writing. 

The  evidence  does  not  support  the  claim  of  a  way  by  pre- 
scription. It  does  not  appear  that  the  right  was  exercised  for 
an  uninterrupted  period  of  ten  years  at  any  time. 

The  proposition  njost  confidently  advanced  by  appellees  is, 
that  the  way  passed  to  Duff,  Green,  &  Co.,  either  as  a  part  of 
the  land  conveyed,  or  as  a  necessary  incident  thereto,  by  im- 
plied grant,  or  that  it  passed  by  use  of  the  word  "  appurte- 
nances "  in  the  deed. 

The  use  of  the  word  "appurtenances"  adds  nothing  to  the 
force  or  effect  of  the  deed.  Emanuel  was  the  owner  of  the 
whole  property,  and  as  owner  exercised  the  right  of  passing 
across  one  part  in  use  of  the  other;  but  the  right  was  not  an 
easement  appurtenant  to  the  land,  for  no  man  can  have  an 
easement  in  his  own  property.  If  Emanuel,  as  owner  of  this 
property,  ha,d  also  enjoyed  a  right  to  pass  over  the  property  of 
another  person,  such  right  would  have  been  an  easement,  and 
would  have  passed  by  the  grant  of  the  property  and  its  appur- 
tenances. But  the  use  of  that  word  proper  to  convey  as  ease- 
ment already  existing  is  not  sufficient  to  evidence  a  purpose 
to  create  an  easement  when  none  existed  before.  If  by  the 
conveyance  to  Duff,  Green,  &  Co.  an  easement  was  granted  at 
all  over  the  other  lot,  it  must  be  implied  from  the  general 
grant,  and  not  from  the  use  of  the  word  "appurtenances": 
Wally  v.  Thompson,  1  Bos.  &  P.  375;  Oliver  v.  Hook,  47  Md. 
301;  Gayetty  v.  Bethune,  14  Mass.  49;  7  Am.  Dec.  188;  Parsons 
V.  Johnson,  68  N.  Y.  62;  23  Am.  Rep.  149. 

The  principle  from  which  the  doctrine  of  implied  grants  of 
easements  over  other  lands  of  the  grantor  springs  is  said  to  be 
found  in  the  maxim  that  "one  shall  not  derogate  from  his 
grant,"  and  the  kindred  one  that  the  purchaser  takes  the  land 
bought,  and  whatever  right  in  the  hands  of  the  grantor  as  is 
necessary  to  its  enjoyment. 

If  one  sells  to  another  a  tract  of  land  surrounded  by  other 
lands  of  the  grantor,  a  right  of  way  across  such  other  land  is 
a  necessity  to  the  enjoyment  of  the  land  granted,  and  is  im- 
plied from  the  grant  made.  And  to  this  extent  are  all  the 
authorities. 

So  when  a  conveyance  is  made  of  real  estate  by  designation, 
and  not  by  metes  and  bounds,  as  the  manor  of  A,  or  as  Black- 
acre,  or  when  property  devoted  to  a  trade  or  business,  as  a 
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mill  or  tan-yard,  is  conveyed  by  words  describing  the  property 
as  such,  other  land  than  that  covered  by  the  building  or  cur- 
tilate,  that  by  its  use  has  become  essential  to  the  enjoyment  or 
use  of  the  buildings,  passes  to  the  grantee.  But  land  cannot 
be  appurtenant  to  land,  and  such  other  lands  pass,  not  as  ap- 
purtenant or  incident  to  thing  granted,  but  as  a  parcel  of  tlie 
thing  itself. 

In  the  case  of  a  way  by  necessity,  it  is  implied  as  an  inci- 
dent to  the  thing  granted;  when  the  conveyance  is  of  the  land 
by  designation,  not  by  metes  and  bounds,  the  connected  lands 
pass,  not  strictly  by  implied  grant,  but  as  included  as  a  part 
of  the  thing  expressly  granted.  The  authorities  run  in  an 
almost  unbroken  current  in  support  of  the  right  of  the  grantee 
".nder  the  above-named  circumstances,  but  some  diversity  is 
encountered  when  we  pass  into  the  field  of  implied  grants  of 
things  not  necessary  (strictly  necessary),  but  only  highly  con- 
venient, or  essential  to  the  full  enjoyment  of  the  land  bouglit. 

The  owner  of  a  tract  of  land,  a  part  of  which  he  afterwards 
grants  to  another,  has  not,  of  course,  any  easement  in  any 
part  of  his  land  while  he  owns  the  whole;  he  deals  with  it  as 
owner,  and  may  subserve  any  portion  to  the  use  of  the  other, 
and  may  change  the  arrangement  at  his  will;  it  is  only  where 
such  arrangement  is  apparently  permanent,  and  intended  so 
to  be,  and  while  so  remaining  the  owner  grants  a  part  of  the 
premises,  that  the  question  of  easement  or  servitude  can 
arise.  The  condition  of  the  whole  when  the  severance  is 
made,  the  nature  of  the  easement  claimed  to  be  granted  or 
reserved  by  implication,  its  obviousness  and  continousness, 
are  the  tests  usually  applied  to  determine  the  existence  or 
non-existence  of  the  grant  or  reservation. 

The  rule  seems  to  be  of  very  general  recognition  that  an 
easement  not  of  strict  necessity  does  not  pass  by  implied  grant, 
unless  it  be  apparently  permanent,  obvious,  and  continuous. 

The  word  "continuous,"  in  the  sense  here  used,  seems  to 
have  acquired  a  somewhat  unusual  significance  within  the 
meaning  of  the  rule.  It  is  not  sufficient  that  the  thing 
may  be  continuously  subject  to  use  or  enjoyment,  but  that  it 
may  be  used  without  the  intervention  of  the  act  of  man. 

A  continuous  easement  is  one,  say  the  authorities,  which 
may  be  enjoyed  without  any  act  on  his  part,  as  a  water- 
spout, which  discharges  the  water  whenever  it  rains;  a  drain, 
by  which  surface  water  is  carried  over  land;  windows,  through 
which  light  and  air  enter,  etc. 
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A  non-continuous  easement  is  one  to  tlie  enjoyment  of 
which  the  act  of  the  party  is  essential,  and  of  this  class  a  way 
is  the  most  usual:  Lampman  v.  Milh,  21  N.  Y.  505;  Poden  v. 
Bastard,  L.  R.  1  Q.  B.  156;  Providence  Tool  Co.  v.  Corliss  Sleam 
Co.,  9  R.  I.  564;  Elliott  v.  Rhett,  5  Rich.  405;  57  Am.  Dec.  750, 
and  note;  Duston  v.  Ledden,  23  N.  J.  Eq.  64. 

The  decided  weight  of  authority,  both  English  and  Ameri- 
can, is  to  the  effect  that  an  easement,  not  of  strict  necessity,. 
will  not  pass  by  implied  grant,  unless  it  be  apparent  and 
continuous:  Whally  v.  Thompson,  1  Bos.  &  P.  371;  Pheysey  v. 
Vickery,  16  Wood.  &  M.  484;  Goddard  on  Easements,  266  et 
seq.;  Oliver  v.  Hook,  47  Md.  302;  Fetters  v.  Humphreys,  19 
N.  J.  Eq.  472,  and  cases  cited  above. 

In  Pennsylvania,  a  way  fenced  out,  and  devoted  exclusively 
to  purposes  of  travel,  seems  to  be  treated  as  a  continuous  ease- 
ment: Phillips  V.  Phillips,  48  Pa.  St.  178;  86  Am.  Dec.  577;  and 
an  alley-way:  McCarthy  v.  Kitchenman,  47  Pa.  St.  239;  86  Am. 
Dec.  538.  It  is  probable,  however,  that  in  that  state  the  decis- 
ions go  further,  and  establish  the  rule  that  a  way,  commonly 
and  usually  used,  and  highly  convenient,  would  pass  by  implied 
grant:  Pennsylvania  R.  R.  Co.  v.  Jones,  50  Pa.  St.  417.  It  was 
also  suggested  in  Watts  v.  Kelson,  L.  R.  6  Ch.  186,  that  a  paved 
roadway  might  pass  by  implied  grant.  In  United  States  v. 
Appleton,  1  Sum.  492,  Judge  Story,  not  adverting  to  the  dis- 
tinction between  continuous  and  non-continuous  easements, 
held  that  where  a  window,  opening  upon  a  porch,  had  been 
in  use  as  a  way  by  the  grantor  across  the  porch  to  the  street, 
an  easement  passed  by  implied  grant,  not  only  to  light  and 
air,  but  to  the  way  across  the  porch.  The  authorities  relied 
on  by  him  are  cases  in  which  continuous  easements  had  been 
held  to  pass.  It  may  be  noted  that  the  cases  cited  by  him 
from  Massachusetts  have  been  practically  overruled  in  that 
state  by  subsequent  cases.  The  law  seems  to  be  in  that  state 
now  that  no  easement,  whether  continuous  or  non-continuous, 
will  pass  by  implied  grant,  unless  it  be  one  of  necessity:  Keats 
V.  Hugo,  115  Mass.  204;  15  Am.  Rep.  80. 

Since  the  way  claimed  by  complainant  is  not  one  of  neces- 
sity, and  is  not  of  a  continuous  nature,  it  did  not  pass  by  the 
conveyance  to  Duff,  Green,  &  Co.,  and  of  course  has  not  been 
acquired  by  any  of  the  subsequent  conveyances  under  which 
complainants  derive  title.  The  complainants  are  therefore  not 
entitled  to  the  relief  sought,  wherefore  the  decree  is  reversed, 
and  bill  dismissed. 
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Easements.  —  Wats  of  Necessitt:  See  note  to  Mitchell  v.  Selpel,  36  Am. 
Rep.  415-422;  Pettingill  v.  Porter,  8  Allen,  1;  88  Am.  Dec.  671,  and  extended 
note  675-681. 

Easement  by  Prescription.  — To  acnnire  a  prescriptive  right  to  au  ease- 
ment, it  must  have  been  continuously  used  ami  enjoyed  during  the  whole 
time  prescribed  by  the  statute  of  limitations:  Totel  v.  Bonn^oy,  12.3  111  653; 
6  Am.  St.  Rep.  570,  and  note  574. 

In  Black  v.  O'Hara,  54  Conn.  17,  where  a  private  right  of  way  by  prescrip- 
tion was  claimed  over  what  had  once  been  a  public  highway,  now  abandoned 
and  fenced  in,  it  was  decided  that  the  private  right  of  way  could  be  acquired 
only  by  adverse  user;  that  user  could  not  be  adverse  during  the  existence  of 
the  public  highway,  and  that  the  adverse  user  must  be  for  the  full  statutory 
period  subsequent  to  the  abandonment  of  the  public  highway. 

In  Curran  v.  City  of  Louisville,  83  Ky.  628,  it  was  decided  that  mere  non- 
user  of  an  easement  acquired  by  grant  would  not  defeat  the  easement;  and 
only  an  adverse  use  by  the  servient  estate  for  a  period  sufficient  to  create  a 
prescriptive  right  could  do  so. 

In  Nowlin  v.  Whipple,  120  Ind.  596,  where  a  party,  having  nsed  a  private 
way  for  less  than  the  period  necessary  to  give  him  the  prescriptive  right, 
then  under  a  license  from  the  owner  continued  to  use  the  way  for  thirty 
years  and  more,  such  latter  use,  being  merely  under  a  license,  could  not  be 
adverse,  and  could  not  create  an  easement  by  prescription:  Emery  v.  Raleigh 
etc.  R.  R.  Co.,  102  N.  C.  209;  11  Am.  St-  Rep.  727. 

Easements,  how  Created  —  Statute  of  Frauds.  —  Right  to  perma- 
nently occupy  another's  land  is  an  easement  which  cannot  be  acquired  by 
parol  agreement,  but  only  by  a  written  instrument  or  by  prescription:  Walker 
v.  Shackelford,  49  Ark.  503;  4  Am.  St.  Rep.  61,  and  note;  but  this  rule  does 
not  apply  in  cases  of  fraud  on  the  part  of  the  land-owner:  Stewart  v.  Stevens, 
10  Col.  440. 

In  Cagle  v.  Parker,  97  N.  C.  271,  it  was  decided  that  an  easement  could 
only  be  created  by  an  instrument  under  seal,  or  by  user  for  so  long  a  period, 
that  a  conveyance  by  an  instrument  under  seal  would  be  presumed;  but  in 
Huyckv.  Andrews,  113  N.  Y.  81,  10  Am.  St.  Rep.  432,  it  is  said  that  "an 
easement  is  an  interest  in  land  created  by  grant  or  agreement,  express  or 
implied,  which  confers  a  right  upon  the  owner  thereof  to  some  profit,  etc., 
out  of  or  over  the  estate  of  another." 
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[66  Mississippi,  161.  J 
Telegraph  Companies  —  LiABiLrry  for  Delay  in  Transmi'itino  Mk8- 
SAGK.  —  Where,  in  response  to  an  offer  to  sell  land,  it  is  sought  to  ac- 
cept the  offer  by  telegraph,  and  a  message  authorizing  the  purchase  ia 
paid  for  and  delivered  to  the  authorized  operator  of  the  company,  who 
is  informed  of  the  purpose  of  sending  the  message,  and  of  the  impor- 
tance of  its  being  sent  and  delivered  promptly,  but  owing  to  the  delay 
and  negligence  of  the  company  and  its  agents  in  the  transmission  and 
delivery  of  the  message,  the  purchase  of  the  land  is  lost,  the  company  is 
liable  in  damages  for  the  difference  in  price  at  which  the  land  was 
offered  and  its  actual  market  value  at  the  time  the  message  should  have 
Oeeu  delivered. 
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Telugrafh  Companies  —  General  Duties  and  Liabilities.  —  Telegraph 
companies  undertake  to  serve  the  public,  and  must  perform  their  duties 
and  comply  with  their  contracts  in  good  faith;  and  their  failure  to  dis- 
charge their  functions  with  reasouable  care  renders  them  liable  in  dam- 
ages for  losses  and  injuries  that  may  be  traced  directly  or  with  reasonable 
certainty  to  their  negligence. 

Brame  and  Alexander^  and  Wiley  N.  Nash,  for  the  appel- 
lants. 

E.  H.  BristoWy  and  Sykes  and  Richardson,  for  the  appellee. 

Arnold,  C.  J.  These  facts  are  stated,  substantially,  both  in 
the  original  and  the  amended  declaration.  Appellee,  as  a  corpo- 
ration duly  chartered,  was  engaged  in  the  business  of  receiving 
and  transmitting  for  hire  telegraphic  messages  for  the  public; 
that  its  lines  extended  from  Starkville,  Mississippi,  to  Chat- 
tanooga, Tennessee;  that  appellants  desired  to  purchase  a 
certain  lot  of  land  in  the  latter  place,  and  were  informed  on 
the  3d  of  December,  1886,  by  letter,  from  the  agent  of  the 
owner  of  the  lot,  that  it  could  be  bought  for  three  thousand 
dollars,  and  that  if  they  wanted  it  at  that  price,  to  inform 
him  by  wire,  on  or  by  the  6th  of  December,  1886,  of  their 
acceptance;  that  on  that  day  appellants  delivered  to  the 
operator  of  appellee  at  Starkville  a  message,  and  paid  the 
price  for  its  transmission  to  the  agent  of  the  owner  of  the  land 
at  Chattanooga,  in  these  words:  — 

"Starkville,  Miss.,  December  6,  1886. 
"Neil  W.  Carotheks,  Attorney  at  Law,  Chattanooga,  Tenn. 

"Yours  of  the  3d  received.  Get  option  till  Monday,  if  can, 
if  not,  close  the  trade,  and  fix  papers." 

That  the  message  was  delivered  to  the  operator  at  Starkville, 
about  one  o'clock,  p.  m.,  on  the  6th  of  December;  that  it  was  the 
intention  of  appellants  to  purchase  the  lot,  and  they  were  pre- 
pared to  do  so  at  the  price  at  which  it  was  offered,  and  that 
they  would  have  secured  it,  and  a  good  title  to  the  same,  if 
their  message  had  been  promptly  delivered  at  Chattanooga; 
that  at  the  time  the  message  was  delivered  to  the  operator  at 
Starkville,  he  was  iiifonuecl  of  appellants'  purpose  in  send- 
ing it,  and  of  the  importance  of  it  being  sent  and  delivered 
promptly;  that  on  account  of  the  negligence  of  appellee,  the 
message  was  not  delivered  at  Chattanooga  until  about  eight 
o'clock,  p.  M.,  on  Tuesday,  the  7th  of  December,  1886;  that  it 
resulted  from  the  delay  in  the  transmission  and  delivery  of 
the  message  that  the  lot  was  sold  to  another  before  receipt  of 
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the  message  on  December  7th,  and  appellants  lost  the  pur- 
chase and  bargain,  and  sustained  the  actual  loss  and  damages 
claimed;  that  upon  being  informed  of  their  failure  to  obtain 
the  lot,  and  of  its  purchase  by  another,  appellants  promptly 
endeavored  to  buy  it  from  the  purchaser,  but  could  not  get  it 
for  less  than  five  thousand  dollars;  that  although  the  lot  was 
offered  at  three  thousand  dollars,  it  was  of  the  market  value 
of  five  thousand  dollars,  and  at  the  time  of  the  institution  of 
the  suit  it  had  advanced  in  value  so  as  to  be  worth  eight  thou- 
€and  or  ten  thousand  dollars. 

Appellants  claimed  as  damages  the  difference  between  the 
price  at  which  the  lot  was  offered  to  them  and  its  actual  market 
value  at  the  time  when  the  message  should  have  been  deliv- 
■ered  at  Chattanooga,  and  in  the  original  declaration,  the  stat- 
utory penalty  of  twenty-five  dollars  allowed  by  the  act  of 
1886  for  the  failure  to  deliver  telegraphic  messages  within 
reasonable  time  was  also  claimed. 

Appellees  demurred  to  the  original  declaration,  and  assigned, 
in  substance,  for  special  causes  of  demurrer,  that  no  cause  of 
action  was  shown  in  the  declaration;  that  the  damages  sued 
for  were  not  actual  and  immediate,  but  remote,  contingent, 
and  speculative;  that  it  was  not  shown  that  plaintiffs  suffered 
^ny  actual  loss  by  the  alleged  negligence;  that  it  did  not 
appear  that  if  the  message  had  been  promptly  delivered  the 
trade  for  the  land  would  have  been  concluded;  that  the  stat- 
utory penalty  sought  to  be  recovered,  in  connection  with  other 
damages,  could  not,  under  the  constitution  and  laws  of  the 
United  States,  be  enforced. 

The  demurrer  was  sustained,  and  leave  given  the  plaintiffs  to 
41  mend,  and  an  amended  declaration  was  filed,  and  to  it  there 
was  a  demurrer. 

The  special  causes  of  demurrer  to  the  amended  declaration 
-were  in  effect  the  same  as  those  to  the  original,  with  the  addi- 
tional causes  that  it  was  not  shown  that  the  agent  of  the 
owner  of  the  land  had  any  authority  in  writing  to  sell  or  con- 
tract for  the  sale  of  the  land,  and  that  the  message  was  not  an 
absolute  but  a  conditional  acceptance  of  the  offer  made  by  the 
agent  of  the  owner  of  the  land. 

The  demurrer  to  the  amended  declaration  was  also  sus- 
tained, and  appellants  declining  to  amend  further,  judgment 
final  was  entered  against  them,  and  they  appealed,  and  assign 
fjT  error  the  action  of  the  court  in  sustaining  the  di-iijuners. 

In  any  view  of  the  case,  appellants  were  entitled  to  recover 
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nominal  damages,  —  the  amount  paid  for  the  transmission  of 
the  message,  —  if  no  more,  and  for  that  reason  the  demurrers 
should  have  been  overruled:  Parks  v.  Alta  California  Tel.  Co., 
13  Cal.  422;  73  Am.  Dec.  589;  Daughtery  v.  American  Union 
Tel.  Co.,  75  Ala.  168. 

But  they  should  have  been  overruled  on  broader  grounds.  If 
the  facts  stated  in  the  declarations,  and  admitted  by  the  de- 
murrers to  be  true,  do  not  constitute  a  good  cause  of  action 
against  the  telegraph  company,  it  is  difficult  to  conceive  what 
would.  We  construe  the  message  to  be  an  acceptance  of  the 
lot  on  the  terms  at  which  it  has  been  offered;  but  whether  it 
was  or  not,  and  whether  or  not  it  was  of  itself  sufficient  to  close 
the  trade  for  the  lot,  it  is  alleged  in  the  declarations,  and 
admitted  by  the  demurrers,  that  if  the  message  had  been 
promptly  transmitted  and  delivered,  appellants  would  have 
obtained  the  lot,  and  that  by  the  delay  in  the  delivery  of  the 
message  they  lost  the  purchase,  and  suffered  the  loss  and 
damages  for  which  they  sue.  These  allegations  might  have 
been  avoided  by  facts,  but  not  by  demurrer. 

In  the  face  of  the  admitted  fact  that  appellants  would  have 
procured  the  lot  and  a  good  title  to  the  same  if  their  message  had 
been  duly  delivered,  it  was  entirely  immaterial  whether  Caro- 
thers,  the  alleged  agent,  had  written  authority  to  sell  or  not. 
That  might  have  been  an  important  matter  in  a  suit  between 
appellants  and  the  owner  of  the  lot  touching  the  validity  of  the 
eale,  but  if  appellants  prove  what  they  allege,  it  would  be  no 
defense  to  the  telegraph  company  for  a  violation  of  its  con- 
tract. 

It  is  true  that  under  the  decision  of  the  supreme  court  of 
the  United  States  in  Western  Union  Tel.  Co.  v.  Pendleton,  122 
U.  S.  347,  the  penalty  imposed  by  our  atatutes  on  telegraph 
companies  for  failure  to  deliver  messages  within  a  reasonable 
time,  and  which  was  claimed  in  the  original  declaration,  can- 
not be  enforced,  because  the  message  was  to  be  delivered 
beyond  the  limits  of  the  state;  but  that  was  no  cause  for  sus- 
taining the  demurrer  to  the  original  declaration.  The  statu- 
tory penalty  was  but  part  of  the  amount  claimed  in  a 
declaration  of  but  one  count.  The  demurrer  was  to  the 
whole  and  not  to  a  part  only  of  the  declaration.  In  such 
case,  the  demurrer  must  be  overruled:  1  Chitty's  Pleading, 
665. 

We  do  not  find  that  the  damages  claimed  fall  within  the 
category  of  being  too  speculative,  remote,  or  contingent  to  be 
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recoverable.  On  the  contrary,  they  appear  to  be  the  actual 
damages  that  resulted  directly  and  naturally  from  the  breach 
of  duty  and  contract  upon  which  the  complaint  is  founded, 
and  they  are  capable  of  being  ascertained  and  established,  not 
only  with  reasonable  but  with  as  near  absolute  certainty  as 
any  class  of  damages. 

On  the  admitted  facts,  it  requires  no  expansion  of  the  just 
rules  of  law  to  hold  the  telegraph  company  liable  for  the  dam- 
ages claimed. 

It  seems  like  attempting  to  cut  the  throat  of  common  sense 
and  knock  the  brains  out  of  reason  to  maintain  the  proposi- 
tion that  a  man  sustains  no  loss  or  injury  cognizable  by  law 
when  he  is  offered  property  for  three  thousand  dollars,  worth 
five  thousand  dollars  in  the  market,  and  which  he  is  ready  and 
anxious  to  buy,  but  is  prevented  from  doing  so  by  negligence 
Buch  as  is  disclosed  in  the  record,  and  not  denied  or  avoided 
by  any  excuse  or  justification. 

In  Rittenhouse  v.  Independent  Line  Tel.  Co.,  44  N.  Y.  263,  4 
Am.  Rep.  673,  where  the  operator  of  the  telegraph  company 
made  a  mistake  in  the  article  ordered  by  telegram,  it  was  held 
that  the  company  must  make  good  the  difference  between  the 
price  of  the  article  actually  ordered  at  the  time  when  the  dis- 
patch should  have  been  delivered,  and  the  price  of  the  same 
article  if  it  had  been  purchased  as  soon  as  the  mistake  was 
discovered. 

In  United  States  Tel.  Co.  v.  Wenger,  55  Pa.  St.  262,  93  Am. 
Dec.  751,  there  was  a  failure  by  the  telegraph  company  to  de- 
liver a  message  to  buy  certain  stock,  which  advanced  in  price 
between  the  time  when  the  message  should  have  been  deliv- 
ered and  the  time  it  was  purchased  under  another  order.  It 
was  held  that  the  company  was  liable  for  the  amount  of  the 
advance  in  the  price  of  the  stock  between  these  dates. 

In  Western  Union  Tel.  Co.  v.  Hyer  Bros.,  22  Fla.  637, 1  Am.  St. 
Rep.  222,  appellees,  ship-brokers  in  Pensacola,  having  been  en- 
gaged by  a  customer  to  charter  a  vessel,  sent  a  telegram  to  their 
correspondent  in  Barbadoes,  making  an  offer  for  the  charter  of 
a  vessel.  The  offer  was  accepted,  and  a  message  sent  to  appel- 
lees informing  them  of  the  acceptance,  but  it  was  not  delivered 
to  them  by  the  telegraph  company.  Tlieir  correspondent  in 
Barbadoes,  as  their  agent,  signed  the  usual  charter-party  for  ap- 
pellees. Not  receiving  the  answer  to  their  message,  they  told 
their  customers  that  they  had  failed  to  charter  the  vessel,  where- 
upon he  chartered  another.     Two  weeks  afterward  the  vessel 
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came  to  Pensacola,  as  required  by  the  charter-party  signed  by 
appellee's  agent  in  Barbadoes.  They  were  compelled  to  re- 
charter  the  vessel  at  a  loss,  and  it  was  held  that  the  telegraph 
company  was  responsible  to  appellees  for  such  loss,  and  for 
their  time  and  exertions  in  rechartering  the  vessel. 

In  Daughtery  v.  American  Union  Tel.  Co.,  75  Ala.  168,  it  was 
decided  that  when  a  telegraph  company  receives,  and  for  a 
valuable  consideration  agrees  to  transmit  and  deliver,  a  mes- 
sage directing  the  sale  of  cotton  owned  by  the  sender,  and 
without  lawful  excuse  fails  to  deliver  the  message  in  due  time, 
the  sender  may  recover  the  actual  damages  sustained  by  the 
fall  in  the  price  of  the  cotton  between  the  time  it  would  have 
been  sold  if  the  message  had  not  been  delayed  and  the  time 
it  was  actually  sold,  with  the  qualification,  however,  that  so 
soon  as  the  sender  discovered  that  his  message  had  not  been 
forwarded,  it  became  his  duty,  within  a  reasonable  time,  to 
repeat  the  order  or  direction  to  sell,  or  to  take  other  requisite 
steps  to  prevent  further  loss. 

In  True  v.  International  Tel.  Co.,  60  Me.  9,  11  Am.  Rep.  156, 
plaintiffs,  having  received  an  offer  of  a  cargo  of  corn  at  ninety 
cents  per  bushel,  delivered  to  the  telegraph  company,  to  be 
sent  to  the  person  making  the  offer,  the  following  message: 
"  Ship  cargo  named  at  ninety,  if  you  can  secure  freight  at 
ten."  The  message  was  not  delivered  by  the  company,  by 
reason  whereof  plaintiffs  failed  to  obtain  the  corn  on  the  terras 
offered,  and  the  price  of  corn  and  freight  immediately  ad- 
vanced, and  plaintiffs  lost  the  profits  which  they  might  have 
made  thereon.  It  was  announced  by  the  court  that  the  meas- 
ure of  damages  recoverable  in  the  case  was  the  difference  be- 
tween the  price  named  in  the  offer  and  that  which  plaintiffs 
would  have  been  obliged  to  pay  at  the  same  place  in  order,  by 
due  diligence  after  notice  of  failure  to  deliver  their  telegram, 
to  purchase  the  like  quality  and  quantity  of  corn,  with  the 
same  rule  in  relation  to  the  freight. 

In  Western  Union  Tel.  Co.  v.  Fatman,  73  Ga.  285,  54  Am. 
Rep.  877,  a  ship-broker  desired  to  furnish  a  vessel  for  the  use 
of  another  person,  and  if  he  had  done  so,  he  would  have  been 
entitled  to  certain  commissions  ,for  his  services.  He  dis- 
patched to  Liverpool  for  a  vessel,  and  a  message,  requiring 
immediate  reply,  and  offering  a  suitable  vessel,  was  delivered 
to  a  telegraph  company,  to  be  communicated  to  the  broker, 
but  the  company  failed  to  deliver  it  to  him  within  a  reason- 
able time,  and  on  that  account  the  vessel  was  not  obtained. 
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The  broker  sued  the  telegraph  company,  and  recovered  judg- 
ment for  the  amount  of  the  conmiissions  he  would  have  earned 
if  the  message  had  been  promptly  delivered  and  the  vessel 
had  been  secured,  and  the  judgment  was  affirmed  by  the  su- 
preme court  of  Georgia. 

In  Parks  v.  Alia  California  Tel.  Co.,  13  Cal.  422,  73  Am. 
Dec.  589,  Parks  delivered  a  dispatch  to  the  telegraph  com- 
pany, authorizing  his  agent  to  secure  a  debt  due  him  from  a 
third  party  by  attachment.  By  the  negligence  of  the  com- 
pany in  transmitting  the  message,  other  creditors  obtained  the 
first  attachments,  and  seized  the  whole  of  the  property  of  the 
debtor.  The  court  considered  that  the  question  of  damages 
was  one  of  fact,  and  found  no  difficulty  in  the  case  as  far  as 
ascertaining  the  amount  of  damages  or  the  cause  of  them  was 
concerned,  and  held  that  Parks  was  entitled  to  recover  from 
the  telegraph  company  the  amount  of  his  debt,  if  he  could 
show  that  it  was  lost  in  consequence  of  the  negligence  of  the 
company. 

These  cases,  and  others  to  the  same  eflfect  which  might  be 
cited,  impose  no  new  or  unusual  burdens  on  telegraph  com- 
?panies.  They  simply  apply  old  principles  to  new  conditions. 
Such  companies  undertake  to  serve,  and  are  under  obligation 
to  serve,  the  public  generally,  — all  who  choose  to  employ  them. 
Their  occupation  is  one  of  a  public  nature.  The  rapidity  and 
accuracy  with  which  they  communicate  intelligence  commend 
them  to  popular  favor  and  confidence.  Much  of  the  business 
and  of  the  most  important  affairs  of  life  are  affected  and  con- 
trolled by  telegraph  companies.  Negligence  and  unreasonable 
delay  in  their  operations  would  impair  their  usefulness  and 
render  them  a  source  of  danger  rather  than  of  advantage  to  the 
public,  if  the  law  afforded  no  remedy.  The  law  requires  that 
their  contracts  shall  be  performed  in  good  faith,  and  that  their 
functions  shall  be  discharged  with  reasonable  care,  and  that 
they  shall  answer  in  damages  for  losses  and  injuries  that  may 
be  traced  directly  or  with  reasonable  certainty  to  their  negli- 
gence. 

Judgment  reversed,  demurrers  overruled,  and  cause  re- 
manded. . 

In  the  CASS  OF  Westei-n  Union  Tel.  Co.  v.  Allen,  66  Miss.  549,  the  appelle* 
■was  the  person  to  whom  three  messages  of  a  social  na^ture  were  not  delivered 
within  a  reasonable  time,  and  he  brought  an  action  to  recover  the  statutory 
penalty,  charging  neglect  against  the  telegraph  company.  This  statutory  pen- 
alty was  imposed  by  an  act  of  the  legislature  of  Mississippi,  approved  March 
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18,  1886,  providing  "that  if  any  telegraph  company  shall  neglect,  fail,  or  re- 
fuse to  transmit  and  deliver,  within  a  reasonable  time,  without  good  and  suffi- 
cient excuse,  any  message  delivered  to  it  for  such  purpose,  the  person  injured 
shall  receive  [recover]  the  sum  of  twenty-five  dollars  in  addition  to  such  dam- 
ages as  are  now  allowed  by  law."  The  messages  were  delivered  to  the  com- 
pany, and  the  charges  were  prepaid;  they  were  of  no  pecuniary  value  to  the 
appellee,  and  he  sustained  no  moneyed  loss  from  their  non-delivery.  It 
was  therefore  claimed  by  the  company  that  the  appellee  had  no  right  of  ac- 
tion under  the  statute.  This  presented  the  question  whether  any  duty  waa 
assuiiied  by  a  telegraph  company  to  the  person  addressed  in  a  telegram  re- 
ceived for  transmission  with  charges  paid,  and  whether,  for  a  breach  of  such 
tluty,  he  may  maintain  an  action  against  the  company  for  neglect,  in  the 
absence  of  pecuniary  loss  to  himself.  In  discussing  this  question,  Cooper,  J., 
said:  "If  it  be  true,  as  suggested,  that  the  telegraph  company  by  accepting 
the  message  for  transmission  comes  under  a  duty  to  the  addressee,  it  does 
not  seem  to  be  difficult  to  find  equal  liability  for  delay  in  its  transmission  or 
for  failing  to  deliver  as  exists  for  the  delivery  of  an  altered  message.  Delay 
or  neglect  to  deliver  is  as  much  a  breach  of  duty,  if  a  duty  exists,  as  is  the 
delivery  of  an  altered  message.  The  reason  of  the  existence  of  such  com- 
panies is  not  that  by  them  messages  may  be  more  accurately  transmitted 
than  by  the  ordinary  means  of  communication,  but  it  is  because  they  may  be 
more  rapidly  transmitted;  and  it  cannot  be  seriously  contended  that  a  tele- 
graph company  might  be  liable  for  an  erroneous  delivery  on  the  ground  that 
the  nature  of  its  business  indicated  to  it  the  importance  of  delivering  the  ex- 
act message  sent,  and  at  the  same  time  its  responsibility  denied  for  damages 
caused  by  delay  in  delivering  the  message  because  it  is  not  advised  by  the 
nature  of  its  business  of  the  importance  of  speedy  delivery."  His  honor 
then  stated  the  rule  as  it  prevails  in  England  and  in  America,  showing  that 
opposite  views  are  entertained  in  the  two  countries.  In  the  former,  the 
doctrine  is  announced  that  the  company  is  under  obligation  to  the  sender  of 
the  message  alone,  owes  the  receiver  no  duty,  and  consequently  is  not  liable 
for  delay  nor  for  the  delivery  of  an  altered  message;  while  in  the  latter  it  is 
a  universal  doctrine  that  the  company  is  liable  for  the  delivery  of  a  changed 
message,  and  therefore  owes  a  duty  to  the  receiver  as  well  as  the  sender. 
After  discussing  the  principles  of  law  which  uphold  the  American  rule,  and 
stating  the  grounds  upon  which  it  has  been  sustained,  Judge  Cooper  said: 
"The  fundamental  principle  is,  that  there  is  some  breach  of  duty,  and  whether 
this  duty  is  logically  deduced  from  any  well-recognized  rules  applicable  to 
other  relations  becomes  immaterial  when  there  is  a  coM<ens?«  of  judicial 
opinion  as  to  its  existence.  We  are  content  to  take  our  place  in  the  line  of 
American  authorities,  and,  without  assenting  fully  to  either  of  the  processes 
of  reasoning  by  which  the  result  has  been  reached,  to  accept  as  settled  the 
rale  of  liability,  because  the  telegraph  company  is  a  public  agent,  and  as  such, 
from  the  peculiar  character  of  its  business,  is  connected  with  the  sendee  of 
the  message  so  far  as  to  impose  upon  it  a  duty  to  deliver  the  intelligence  in- 
trusted to  it  for  him.  Whether  this  be  property  or  simply  an  intangible 
thing  of  value  to  him,  it  ia  that  which  the  company  is  under  duty  to  com- 
municate according  to  its  course  of  business,  and  delay  in  the  delivery  is  as 
much  a  breach  of  duty  as  the  delivery  of  an  altered  message,  and  in  either 
event  recovery  may  be  had  by  the  sendee.  In  the  case  under  consideration, 
though  III)  pecuniary  injury  was  su.stained,  there  was  a  violation  of  the  legal 
rif,'lit  of  ap[)i'llee,  and  a  consequent  right  to  recover  damuges,  though  nonu- 
Qal,  and  to  this  ia  added  the  pen;^!ty  given  by  tlie  statute." 
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Telkgraph  Companies.  —  For  a  discussion  of  the  rights,  duties,  and  lia- 
bilities of  telegraph  companies:  Extended  note  to  Western  Union  Tel.  Co.  v. 
Blanchard,  45  Am.  Rep.  486-500;  also  Western  Union  Tel.  Go.  v.  Munford,  87 
Tenn.  190;  10  Am.  St.  Rep.  630,  and  note;  Western  Union  Tel.  Co.  v.  Cooper, 
71  Tex.  507;  10  Am.  St.  Rep.  772,  and  note;  Pejiper  v.  Telegraph  Co.,  87 
Tenn.  554;  10  Am.  St.  Rep.  699,  and  note.  Under  the  Wisconsin  statutes, 
a  telegraph  company  is  liable  for  damages  resulting  directly  from  its  negli- 
gence, especially  where  the  agent  of  the  company  transmitting  the  message 
is  acquainted  with  the  contents  thereoh  Cutis  v.  Westei-n  Union  Tel.  Co.,  71 
Wis.  46;  but  under  the  Arkansas  statutes,  although  a  penalty  is  imposed 
upon  telegraph  companies  for  refusing  to  send  messages,  no  penalty  is  pro- 
vided for  negligence  in  sending  a  message,  so  that  one  aggrieved  by  such 
negligence  must  seek  his  remedy  by  an  ordinary  action  for  damages:  Frauen- 
thal  V.  Western  Union  TeL  Co.,  50  Ark.  78.  A  telegraph  company  may  limit 
its  liability  for  ordinary  negligence  in  sending  unrepeated  messages  to  the 
amount  paid  for  sending  such  message:  Pegram  t.  Western  Union  Tel.  Co., 
97  N.  0.  67. 
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Texas  Kailway  Company. 

[66  Mississippi,  279.1 

Municipal  Corporations  —  Strkkt- railroad  —  Rights  of  Abuttimo 
OwNSR.  —  The  construction  and  operation  of  a  railroad  in  the  street 
in  front  of  the  property  of  an  abutting  owner,  without  his  consent,  and 
without  his  being  compensated,  is  an  invasion  of  his  legal  rights,  for 
which  he  may  recover  damages. 

Municipal  Corporations.  —  Streets  are  Established  for  the  accommo- 
dation of  the  public  generally,  in  passing  from  place  to  place,  and  for 
other  incidental  and  necessary  uses.  They  are  for  the  benefit  of  all, 
and  no  one  has  any  exclusive  rights  or  privileges  therein. 

Municipal  Corporations.  —  Street-railroads  are  Permanent  Struc- 
tures in  the  streets,  the  use  of  which  is  private  and  exclusive.  They 
confer  upon  individuals  or  corporations  rights  which  are  incompatible 
with  those  of  the  public  or  of  adjacent  proprietors. 

Municipal  Corporations.  —  Laying  out  of  Public  Streets  creates  two 
co-existent  rights,  one  belonging  to  the  public,  to  use  and  improve 
them  for  ordinary  purposes,  the  other  belonging  to  the  abutting  owner, 
to  have  access  to  and  from  his  property  over  them,  and  to  make  such 
use  of  them  as  ie  customary  and  reasonable.  Both  are  valuable,  and 
each  is  inviolable. 

Municipal  Corporations.  — Abutting  Owner's  Right  to  U.se  the  Street 
as  a  street  is  as  much  property  eis  the  street  itself,  and  neither  the  pub- 
lic, a  corporation,  nor  an  individual  can  lawfully  deprive  him  of  it, 
against  his  will,  without  compensation. 

Municipal  Corporations.  —  Where  Streets  are  Needed  for  Railroad 
Purposes,  or  for  any  other  purpose  inconsistent  with  the  ordinary  use 
of  a  public  street,  the  rights  and  interests  of  the  abutting  owners  must 
be  obcaiued,  with  their  consent,  or  by  the  exercise  of  the  right  ot  eini- 
neut  domain. 
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Municipal  Corporations  —  Street-railroads  —  Rights  of  Abutting 
Owners.  —  Where  the  public  have  only  an  easement  in  the  street,  and 
the  fee  is  in  the  abutting  owner,  a  steam-railroad  cannot  be  lawfully 
constructed  and  operated  thereon  against  his  will  and  without  compen- 
sation. 

Mdnicipal  Corporations  —  Streets  —  Rights  of  Abuttinq  Owners.— 
Where  the  fee  to  a  street  is  in  the  public,  free  from  any  trust  or  duty, 
it  may  be  disposed  of  for  any  purpose  that  the  public  may  deem  proper; 
but  whether  the  abutting  owner  has  simply  an  easement  in  the  street, 
while  the  fee  is  in  the  public,  or  some  other  person,  or  whether  he  has 
both  the  fee  and  an  easement,  he  is  entitled  to  require  that  nothing  shall 
be  done  in  derogation  of  his  rights,  without  his  consent,  or  without  com- 
pensation. 

Trespass  against  the  appellee  for  constructing  and  oper- 
ating a  street-railway  in  front  of  and  upon  a  lot  of  land  owned 
by  appellant,  and  extending  to  the  center  of  the  street,  with- 
out his  consent,  and  without  any  condemnation  proceedings, 
to  the  great  damage  of  his  property.  A  demurrer  to  the  com- 
plaint was  sustained.  The  suit  was  dismissed,  and  plaintiff 
appeals. 

Dabney,  McCabe,  and  Anderson,  and  John  N.  Bush,  for  the 

appellant. 

Murray  F.  Smith,  for  the  appellee. 

Arnold,  C.  J.  Whether  the  abutting  owner  of  land  on  a 
public  street  has  such  interest  in  the  street  as  to  require  con- 
demnation, or  his  consent,  before  the  street  can  be  lawfully 
used  by  a  railroad  company  for  constructing  its  track  and 
operating  its  trains  on  the  street,  and  to  enable  him  to  recover 
compensation  for  injuries  sustained  on  account  of  the  street 
being  used  for  such  purpose,  is  an  open  question  in  this  state. 
There  was  some  consideration  of  the  subject  in  Dannaher  v. 
State,  8  Sinedes  &  M.  649,  and  in  New  Orleans  etc.  R.  R.  v. 
Mayer,  39  Miss.  374,  but  the  question  was  not  decided  in  either 
case. 

In  a  few  states,  notably  in  Pennsylvania,  such  right  in  the 
attingent  owner  is  denied;  but  generally  there  is  a  juster  ap- 
preciation and  better  definition  of  private  rights  and  interests 
in  regard  to  the  matter. 

It  is  obvious  that  the  right  of  the  adjacent  owner  to  the  free 
use  of  the  street  on  which  his  property  is  located  imparts  value 
to  the  property,  and  that  to  deny  or  restrict  his  use  of  the 
street,  by  unusual,  dangerous,  and  permanent  obstru(;tion8  and 
appliances  placed  in  the  street,  would  seriously  affect  the  value 
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and  enjoyment  of  his  property.  While  the  general  public 
might  be  benefited  by  the  existence  of  such  obstructions  and 
appliances,  the  adjoining  owner  might  be  greatly  damaged,  if 
not  ruined,  by  them,  if  the  law  afforded  him  no  remedy.  Of 
such  disadvantages,  if  any,  as  may  result  from  the  use  of  the 
street  by  the  public,  in  the  manner  in  which  public  streets  are 
ordinarily  used,  he  could  not  complain;  but  it  seems  clear  that 
the  construction  and  operation  of  a  railroad  in  the  street,  in 
front  of  his  property,  without  his  consent,  and  without  his 
being  compensated,  would  be  an  invasion  of  his  legal  rights. 
This  conclusion  follows  inevitably,  unless  railroads  are  among 
the  objects  for  which  public  streets  are  originally  designed. 
Can  railroads  be  said  to  be  among  such  objects? 

A  street  is  a  public  thoroughfare  or  highway,  established  for 
the  accommodation  of  the  public  generally,  in  passing  from 
place  to  place,  and  for  such  other  incidental  uses  as  are  ordi- 
narily made  of  public  streets,  such  as  laying  drains,  sewers, 
gas  and  water  pipes,  and  the  like.  Public  streets  are  for  the 
use  and  benefit  of  all,  and  no  one  has  any  exclusive  rights 
and  privileges  therein.  They  are  free  to  all  upon  like  con- 
ditions, and  subject  to  use  by  any  means  of  locomotion  which 
is  not  destructive  of  the  common  uses  and  ordinary  methods 
of  travel.  If  this  is  true,  a  railroad  does  not  fall  within  the 
purposes  for  which  public  streets  were  originally  established, 
and  the  occupation  of  a  public  street  by  a  railroad  is  an  ad- 
ditional servitude  on  the  land,  and  a  perversion  of  the  street 
from  its  original  purposes.  The  introduction  of  a  new  motive 
power  would  not,  perhaps,  be  material;*  but  a  railroad  requires 
a  permanent  structure  in  the  street,  the  use  of  which  is  private 
and  exclusive.  It  confers  upon  an  individual  or  corporation 
rights  and  privileges  in  the  street  which  are  incompatible  with 
those  of  the  public  and  of  adjacent  proprietors.  To  hold  that 
a  railroad  is  one  of  the  legitimate  uses  of  a  public  street  leads 
to  the  inconsistency  that  the  street  may  be  monopolized  by  a 
corporation  or  an  individual,  and  filled  with  parallel  tracks 
which  would  practically  exclude  all  ordinary  travel,  and  still 
be  said  to  be  devoted  to  the  ordinary  uses  of  a  public  street: 
Lewis  on  Eminent  Domain,  sec.  Ill;  1  Hare  on  Constitutional 
Law,  362;  Cooley's  Constitutional  Limitations,  678. 

*'  When  the  owner  of  a  tract  of  land  lays  the  same  out  into 
lots  and  streets,  and  sells  tlie  lots,  the  purchasers  of  such  lots 
acquire  as  appurtenant  thereto  a  private  right  of  way  and  ac- 
cess over  the  streets.     This  private  right  arises  without  any 
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express  grant,  and  in  the  absence  of  any  statute.  The  law  pre- 
sumes that  the  parties  had  in  mind  the  advantages  to  be  de- 
rived from  the  use  of  the  proposed  streets,  and  implies  a  right 
to  such  use  as  a  part  of  the  grant.  If  several  persons,  ownere- 
of  distinct  parts  of  a  tract,  should  join  in  laying  the  same  out 
into  lots  and  streets,  the  result  would  be  the  same.  The  law 
would  iinply  the  grant  of  mutual  easements  of  way  and  access 
appurtenant  to  the  respective  lots,  in  the  absence  of  any  stat- 
ute or  express  mention  of  such  easements.  These  private 
rights  or  easements  are  the  presumed  as  well  as  the  real  con- 
sideration for  the  grant  or  dedication  of  a  part  of  the  tract  to 
public  use.  If,  instead  of  making  a  gift  of  the  streets  to  the 
public,  the  proprietors  should  voluntarily  grant  the  streets  for 
a  consideration  agreed  upon  and  paid  by  the  public,  it  would 
still  be  true  in  fact,  and  therefore  presumed  in  law,  that,  in 
fixing  the  consideration  to  be  paid,  the  parties  contemplated 
the  advantages  to  be  derived  from  the  use  of  the  streets;  that 
is,  the  consideration  to  each  proprietor  would  be  the  right  to 
make  use  of  the  streets  in  connection  with  his  lots,  and  a  cer- 
tain sum  of  money  paid:  Lewis  on  Eminent  Domain,  sec.  114. 
If  the  streets  are  established  by  the  exercise  of  the  right  of 
eminent  domain,  the  effect,  in  principle,  should  not  be  differ- 
ent: Id. 

The  laying  out  of  a  public  street  creates  two  co-existent 
rights,  one  belonging  to  the  public,  to  use  and  improve  the 
street  for  the  ordinary  purposes  of  a  street,  the  other,  to  the 
abutting  owner,  to  have  access  to  and  from  his  property  over 
the  street,  and  to  make  such  use  of  the  street  as  is  customary 
and  reasonable.  Both  are  valuable,  and  the  one  is  as  inviola- 
ble as  the  other.  It  would  be  as  unjust  and  unwarranted  for 
the  public  to  use  and  appropriate  the  street,  so  as  to  impair  or 
destroy  the  rights  of  the  abutting  owner,  without  his  consent 
and  without  compensation,  as  it  would  be  for  him,  by  a  like 
course  of  conduct,  to  impair  or  destroy  the  rights  of  the  public. 

So  that  it  appears  that  the  abutting  owner  has  special  in- 
terests and  rights  in  a  public  street,  which  are  valuable  and 
indispensable  to  the  proper  and  beneficial  enjoyment  of  his 
property.  His  right  to  use  the  street  as  a  street  is  as  much 
property  as  the  street  itself,  and  neither  the  public  nor  a  cor- 
poration nor  an  individual  can  lawfully  deprive  him  of  it, 
against  his  will,  without  cunipensatioii.  If  the  street  in  needed, 
for  the  purpose  a  railroad,  or  for  any  other  purpose  inconsistent 
with  the  ordinary  uses  of  a  public  street,  the  rights  and  inter- 
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ests  of  the  abutting  owner  must  be  obtained  with  his  consent, 
or  be  the  exercise  of  the  right  of  eminent  domain,  as  in  other 
cases  of  taking  private  property  for  public  use:  Haynes  v. 
Thomas,  7  Ind.  38;  Tate  v.  Ohio  A  M.  R.  R.  Co.,  7  Id.  479; 
Crawford  v.  Village  of  Delaware,  7  Ohio  St.  460;  Burlington  & 
M.  R.  R.  Co.  V.  Reinhackle,  15  Neb.  279;  48  Am.  Rep.  342; 
Lahr  v.  Metropolitan  El.  R.  R.  Co.,  104  N.  Y.  268. 

If  the  rights  of  the  abutting  owner  may  be  taken  from  him 
without  his  consent  or  without  compensation,  "  a  system  has 
been  inaugurated,"  said  the  court  of  appeals  of  New  York, 
*'  which  resembles  more  nearly  legalized  robbery  than  any 
other  form  of  acquiring  property  ":  Lahr  v.  Metropolitan  El. 
R.  R.  Co.,  104  N.  Y.  268,  291. 

The  weight  of  judicial  authority  undoubtedly  is,  that  where 
the  public  have  only  an  easement  in  the  street,  and  the  fee 
of  the  soil  of  the  street  is  retained  in  the  abutting  owner,  under 
the  constitutional  guaranty  of  private  property  a  steam-rail- 
road cannot  be  lawfully  constructed  and  operated  thereon, 
against  his  will,  and  without  compensation:  Lewis  on  Emi- 
nent Domain,  sees.  113,  115;  1  Hare  on  Constitutional  Law, 
362;  Mills  on  Eminent  Domain,  2d  ed.,  sec.  204;  2  Dillon 
on  Municipal  Corporations,  3d  ed.,  sec.  725. 

A  distinction  is  made  by  some  of  the  authorities  in  cases 
where  the  fee  in  the  soil  of  the  street  is  in  the  public,  —  the 
state,  county,  or  city,  —  and  where  it  remains  in  the  abutting 
owner;  and  in  the  first  case  the  right  of  the  abutting  owner  to 
compensation  is  denied,  and  in  the  latter  it  is  recognized  and 
allowed.  We  perceive  no  well-founded  difference  in  principle 
in  such  distinction.  If  the  fee  is  in  the  public,  it  is  held  in 
trlist,  expressly  or  impliedly,  that  the  land  shall  be  used  as  a 
street,  and  it  cannot  be  applied  to  any  other  purpose  without  a 
breach  of  trust.  It  is  only  where  the  fee  is  in  the  public,  free 
from  any  trust  or  duty,  that  it  may  be  disposed  of  for  any  pur- 
pose that  the  public  may  deem  proper.  Whether  the  abutting 
owner  has  simply  an  easement  in  the  street,  while  the  fee  is  in 
the  public  or  in  some  other  owner,  or  whether  he  has  both  the 
fee  and  an  easement,  he  is  equally  entitled  to  require  that 
nothing  shall  be  done  in  derogation  of  his  rights:  1  Hare  on 
Constitutional  Law,  370,  375;  Lewis  on  Eminent  Domain,  sees. 
114,  115;  Barney  v.  Keokuk,  94  U.  S.  324;  St.  Paul  etc.  R.  R. 
Co.  V.  Schurmeir,  7  Wall.  272;  Story  v.  New  York  El.  R.  R.  Co., 
90  N.  Y.  123;  43  Am.  Rep.  146;  1  Rorer  on  Railroads,  524; 
Haynes  v.  Thomas,  7  Ind.  38;  Anderson  v.  Turbeville,  6  Cold. 
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150;  South  Carolina  R.  R.  Co.  v.  Steiner,  44  Ga.  646;  Craw- 
ford V.  Village  of  Delaware,  7  Ohio  St.  460. 

It  is  apparent  that  there  is  difference  between  the  ordinary 
horse-railway  and  the  ordinary  steam-railway,  with  reference 
to  their  use  of  a  public  street,  but  whether  the  difference  is 
only  one  of  degree,  we  are  not  called  upon  to  decide  in  this 
case. 

Judgment  reversed,  demurrer  overruled,  and  cause  re- 
manded. 

Municipal  Cort'Oratiows.  —  As  to  whether  streets  can  be  tiaed  for  rail- 
road purposes:  Stanley  v.  City  of  Davenport,  54  Iowa,  463;  37  Am.  Rep.  216, 
and  particularly  extended  note  224-229.  A  street  horse-railway  may  be  placed 
and  operated  in  a  city  street  without  compensation  to  the  abutting  owners, 
when  the  city  has  granted  the  right  by  ordinance  in  pursuance  of  legislative 
authority:  Eicfiela  v.  Evansville  etc.  R'y  Co.,  78  Ind.  261;  41  Am.  Rep.  561; 
Attomey-Oeneral  v.  Metropolitan  R'y  Co.,  125  Mass.  515;  28  Am.  Rep.  264; 
Hiss  V,  Baltimore  etc.  R'y  Co.,  62  Md.  242;  36  Am.  Rep.  371;  but  see  CarU 
V.  Stilhoater  Street  R'y  Co.,  28  Minn.  373;  41  Am.  Rep.  290;  Perry  v.  New 
Orleans  etc.  R'y  Co.,  55  Ala.  413;  28  Am.  Rep.  740;  and  although  a  city 
owns  the  fee  of  its  streets,  it  cannot  authorize  a  steam- railroad  to  maintain 
its  tracks  upon  them  without  compensating  the  abutting  lot-owners  who  are 
specially  injured  thereby:  Burlington  etc.  R.  R.  Co.  v.  Reinhackle,  15  Neb. 
279;  48  Am.  Rep.  342;  Indianapolis  etc.  R.  R.  Co.  v.  Hartley,  67  111.  439;  16 
Am.  Rep.  624;  Adams  v.  Chicago  etc.  R.  R.  Co.,  39  Minn.  286;  12  Am.  St. 
Rep.  644,  and  note;  Daly  v.  Georgia  etc.  R.  R.  Co.,  80  Ga.  793;  12  Am.  St. 
Rep.  286,  and  note;  Fulton  v.  Short  Route  R'y  Tr.  Co.,  85  Ky.  640;  7  Am. 
St.  Rep.  619;  compare  People  v.  O'Brien,  111  N.  Y.  1;  7  Am.  St.  Rep.  684,  and 
note  726;  but  see,  contra,  Newell  v.  Minneapolis  etc.  R'y  Co.,  35  Minn.  112;  59 
Am.  Rep.  303. 

Rights  of  Abutting  Lot-owners.  —  Abutting  lot-owners,  although  they 
do  not  own  the  fee  of  the  street,  can  recover  damages  of  the  railroad  com- 
pany, which  result  to  them  from  an  unlawful  or  improper  use  of  the  street 
by  the  railroad  company,  and  this  is  true  notwithstanding  such  company  is 
operating  its  road  upon  the  public  street  by  permission:  Railroad  Co.  v. 
Bingham,  87  Tenn.  522.  But  the  city  is  not  liable  where,  owning  the  fee  in 
its  own  streets,  it  granted  the  privilege  to  a  railway  company  to  lay  its  track 
thereon,  if  the  company  would  properly  grade  the  street,  and  the  company 
so  graded  the  street  and  constructed  its  track  thereon  as  to  obstruct  the 
view  of  an  adjacent  land-owner:  City  qfOlney  r.  Wharf,  115  111.  619;  56  Am. 
Rep.  17& 
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Jones  v.  State. 

[66  Mississippr,  880.J 

CRiMTNAt  Law  —  Two  Offenses  Committed  at  Same  Time  —  Cokvictiow 
OF  One  not  a  Bar  to  Prosecution  for  the  Other. — If  one,  while 
engaged  in  a  difficulty  with  two,  unlawfully  strikes  both,  he  is  subject 
to  conviction  for  each  offense,  and  a  conviction  for  one  is  not  a  bar  to  a 
prosecution  for  the  other. 

Criminal  Law  —  Acquittal  when  not  a  Bar.  — If  a  party,  engaged  in  a 
fight  with  two,  lawfully  strikes  one,  but  unlawfully  strikes  the  other,  an 
acquittal  on  the  charge  of  striking  the  one  lawfully  struck  will  not  bar  a 
prosecution  for  unlawfully  striking  the  other. 

Criminal  Law  —  Evidence  of  Acquittal  when  Inadmissible.  —  Where  a 
party  has  engaged  in  a  fight  with  two,  and  when  prosecuted  for  an  as- 
sault upon  one,  the  issue  is  confined  to  the  independent  act  of  that  as- 
sault, the  defendant  cannot  introduce  the  record  of  a  trial  and  acquittal 
on  a  charge  of  assault  against  the  other  to  justify  his  assault  in  the  pres- 
ent case. 

Criminal  Law.  —  Act  Lawful  in  Itself  cannot  be  made  the  foundation  of 
a  criminal  prosecution  because  of  its  consequences;  but  an  act  otherwise 
lawful  may  become  criminal  because  of  the  circumstances  under  which 
it  is  done,  as  firing  a  gun  in  a  populous  city. 

Criminal  Law.  —  Record  of  CoNVicnoN  or  Acquittal  of  an  assault  with 
intent  to  kill  is  a  bar  to  a  prosecution  for  assault  and  battery,  or  assault, 
growing  out  of  the  same  difficulty. 

Criminal  Law  —  Evidbncb  of  Acquittal.  —  Where  one  has  engaged  in  a 
fight  with  two,  and  it  is  sought  to  convict  him  for  an  assault  upon  one, 
on  the  ground  that  he  struck  him  believing  him  to  be  the  other,  the  de- 
fendant may  secure  his  acquittal  by  introducing  in  evidence  the  record 
of  an  acquittal  on  a  charge  of  assaulting  such  other. 

Evidence  Incompetent  when  Offered  may  be  Made  Competent  by  the 
subsequent  act  of  the  state  by  its  instructions  changing  the  theory  of  its 
prosecution. 

Indictment  against  Jones  for  assault  and  battery  with  in- 
tent to  kill.  Conviction  of  simple  assault.  The  remaining 
facts  are  stated  in  the  opinion. 

J.  R.  Dinsmore  and  J.  E.  Madison,  for  the  appellant. 

T.  M.  Miller,  attorney-general,  for  the  state. 

Cooper,  J.  If  the  defendant,  while  engaged  in  a  difficultj 
with  Lloyd  and  Thomas,  unlawfully  struck  each  of  his  adver- 
saries, he  was  subject  to  conviction  for  each  offense,  and  a  con- 
viction for  one  would  not  bar  a  conviction  for  the  other.  So, 
also,  if,  while  engaged  in  a  difliculty  with  Lloyd,  he  lawfully 
struck  him,  but  in  the  same  fight  also  unlawfully  struck 
Thomas,  an  acquittal  of  the  charge  preferred  against  him  for 
striking  Lloyd  would  not  protect  him  from  a  prosecution  for 
the  unlawful  striking  of  Thomas:  I'eat  v.  State,  53  Miss.  439; 
24  Aiu.  Hup.  708, 
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So  long,  therefore,  as  the  state,  in  the  prosecution  of  the  in- 
dictment against  the  accused  for  the  assault  upon  Thomas, 
confined  the  issue  to  the  independent  act  of  that  assault,  it 
was  incompetent  for  the  defendant  to  introduce  in  evidence  the 
record  of  the  proceedings  in  the  indictment  against  him  for 
the  assault  upon  Lloyd,  upon  which  he  had  been  acquitted. 
The  acquittal  was  not  a  bar  to  the  second  prosecution,  nor 
was  it  competent  evidence  to  prove  that  assault  and  battery 
on  Thomas  was  justifiable. 

But  by  the  eighth  instruction  asked  and  obtained  by  the 
state,  the  jury  was  told  that  if  the  defendant,  while  engaged 
in  a  fight  with  Lloyd,  struck  Thomas,  believing  him  to  be 
Lloyd,  and  that  Thomas  was  at  the  time  doing  no  act  to  jus- 
tify the  battery,  then  the  defendant  was  guilty  of  an  assault 
and  battery  on  Thomas,  and  the  jury  should  so  find.  Ordi- 
narily, the  instruction  would  be  a  correct  announcement  of 
the  law.  If  A,  intending  to  strike  B,  misses  him,  and  strikes 
C,  or  if,  mistaking  C  for  B,  he  strikes  him,  he  is  in  either  case 
guilty  of  an  assault  and  battery  on  C.  But  this  is  because  the 
act  of  striking  is  unlawful,  and  A  would  have  been  guilty  of 
a  battery  in  either  instance,  if  he  had  in  fact  struck  B,  and 
not  C. 

An  act,  however,  which  is  lawful  in  itself  cannot  be  made 
the  foundation  of  a  criminal  prosecution  because  of  its  conse- 
quences. There  may  be  instances  in  which  an  act  otherwise 
lawful  may  be  criminal  because  of  the  circumstances  under 
which  it  is  done.  One  may  fire  a  gun  in  a  wilderness,  and  if 
by  chance  another  is  there  and  is  injured,  the  actor  is  not 
guilty  of  any  crime;  but  if  the  gun  be  fired  in  a  populous 
town,  the  carelessness,  negligence,  or  recklessness  of  the  act 
makes  it  unlawful,  and  subjects  the  actor  to  punishment;  but 
in  such  case,  the  act  itself  is  unlawful. 

The  accused  had  been  indicted,  tried,  and  acquitted  for  an 
assault  and  battery  upon  Lloyd  with  a  deadly  weapon,  with 
intent  to  kill  and  murder  him.  Under  that  indictment,  he 
might  have  been  convicted  of  the  offense  charged,  or  of  an  as- 
sault and  battery,  or  of  a  simple  assult:  Wood  v.  State,  64 
Miss.  761. 

And  under  such  circumstances,  an  acquittal  under  the  in- 
dictment for  the  principal  offense  bars  a  subsequent  prosecu- 
tion for  any  of  its  ingredient  offenses:  Moore  v.  State,  59  Miss. 
2.-). 

The  record  of  his  forinor  acquittal  under  the  indictment  for 
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the  felonious  assault  upon  Lloyd  was  conclusive  evidence  of 
the  fact  that  the  accused  was  not  guilty  of  any  offense  by  rea- 
son of  any  assault,  or  assault  and  battery,  upon  Lloyd:  Crum 
V.  Wilson,  61  Miss.  233.  If  the  force  directed  against  Lloyd 
was  not  unlawful,  there  was  no  assault  or  battery:  2  Bishop 
on  Criminal  Law,  sec.  37. 

The  evidence  is  of  a  fight  at  night  between  Lloyd  and  the 
accused,  in  which  Thomas,  according  to  the  state's  theory,  in- 
tervened as  a  peacemaker,  but  according  to  the  evidence  for 
the  defendant,  he  took  part  in  the  fight  against  the  defendant. 
Under  the  circumstances  disclosed  by  the  record,  whether  the 
state's  evidence  or  that  of  the  defendant  be  accepted  as  true, 
the  defendant,  having,  by  the  verdict  in  the  first  indictment, 
been  justified  in  what  he  did  as  against  Lloyd,  is  protected 
against  a  conviction  based  upon  any  violence  used  against 
Lloyd,  or  against  another  whom  he  injured  believing  him  to 
be  Lloyd. 

The  case  presents  the  first  instance  of  which  we  are  informed 
in  which  evidence  incompetent  when  offered  is  made  compe- 
tent by  the  subsequent  act  of  the  state  by  its  instructions.  It 
would  be  a  failure  of  justice  if  the  state  should  be  permitted  to 
exclude  such  evidence  as  incompetent,  upon  the  theory  that 
it  was  proceeding  against  him  for  an  independent  act,  and 
then,  having  succeeded  in  excluding  the  testimony,  to  aban- 
don its  position,  and  secure  a  conviction  upon  facts  which  the 
proffered  testimony  would  have  conclusively  disproved. 

The  judgment  is  reversed,  and  cause  remanded. 


Criminal  Law  —  Former  Acquittal  or  Conviction.  —  When  the  same 
act  constitutes  two  or  more  distinct  oflFenses,  each  crime  is  separately  indict- 
able, and  a  conviction  or  acquittal  in  one  is  not  a  bar  to  prosecution  in  the 
others:  Note  to  Roberts  v.  State,  58  Am.  Dec.  540,  541;  Teat  v.  State,  53 
Miss.  439;  24  Am.  Rep.  708;  but  see  Clem  v.  State,  42  Ind.  420;  13  Am.  Rep. 
369;  Quitzow  v.  State,  1  Tex.  App.  47;  28  Am.  Rep.  396;  Hudton  r.  StaU,  9 
Tax.  App.  151;  36  Am.  Rep.  732. 
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Mississippi  and  Tennessee  R.  R.  Co.  v.  Harrison. 

[66  Mississippi,  419.] 
Railboads  —  Liability  of,  for  Injuries  Caused  bt  Act  of  Pbllo'w. 
PASSENGER.  —  A  passenger  caunot  recover  for  personal  injuries  received 
in  attempting  to  alight  from  a  train  which  was  moving  away  from  his 
station  without  having  stopped  long  enough  to  allow  him  to  get  off,  when 
he  knew  before  attempting  to  alight  that  the  movement  of  the  train  was 
caused  by  the  unauthorized  act  of  a  fellow-passenger  in  so  pulling  the 
bell-cord  as  to  signal  the  engineer  to  start. 

Action  for  damages  for  personal  injuries  received  while 
alighting  from  a  train  at  a  railroad  station  where  the  appellee 
desired  to  stop.  When  the  train  arrived  at  such  station,  its 
name  was  announced,  and  the  appellee  and  her  escort  arose 
to  leave  the  train,  when  she  met  an  acquaintance  and  fellow- 
passenger,  a  Mr.  Bull,  who  asked  her  if  she  was  going  to  get 
oflF,  and  when  she  answered  yes,  he  pulled  the  bell-cord,  sup- 
posing that  he  gave  the  signal  to  stop,  but  instead,  the  signal 
given  was  to  start,  and  in  consequence  the  train  moved  away 
without  giving  appellee  an  opportunity  to  alight  in  safety. 
She  told  Bull  not  to  pull  the  bell-cord,  as  she  desired  to  get 
oflf  the  train.     She  recovered  judgment,  hence  this  appeal. 

W.  P.  and  J.  B.  Harris^  for  the  appellant. 

W.  C.  McLean,  for  the  appellee. 

Cooper,  J.     We  confine  our  attention  to  a  single  one  of  the 

errors  assigned. 

The  tenth  instruction  given  on  behalf  of  appellee  should 
have  been  refused.  By  it  negligence  was  imputed  to  the  de- 
fendant for  the  moving  of  the  train,  though  the  movement  was 
caused  by  the  unauthorized  act  of  Bull,  a  passenger,  in  pulling 
the  bell-cord,  on  the  ground  that  the  train  had  not  remained 
at  the  station  sufficiently  long  to  enable  the  plaintiflf  to  get  off. 
If  while  the  plaintiff  was  in  the  act  of  getting  off  the  train,  a 
stranger  had  given  the  signal  to  start,  and  the  engineer  had 
put  the  train  in  motion,  and  the  plaintiff  had  been  injured  by 
the  sudden  and  unanticipated  movement,  or  if  the  plaintiff, 
perceiving  that  the  train  was  in  motion,  and  believing  it  to  be 
departing  from  the  station  under  the  orders  of  the  servants  of 
the  defendant,  for  that  reason  attempted  to  debark  to  prevent 
being  taken  beyond  the  station,  the  principle  invoked  by  the 
instruction  might  have  been  applicable.  But  such  were  not 
the  facts.  The  plaintiff  testified  as  a  witness  in  lier  own  be- 
half, and  stated  that  she  saw  Bull  in  the   act  of  pulling  the 
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bell-rope,  and  remonstrated  with  him.  The  instruction  omits 
any  reference  to  this  knowledge  by  the  plaintiff  of  what  caused 
the  train  to  move,  and  assumes  that  the  liability  of  the  com- 
pany would  be  the  same  whether  the  plaintiff  was  ignorant 
or  knew  the  cause  of  the  premature  movement  from  the  sta- 
tion. 

Two  inquiries  were  involved  in  the  issue:  1.  Whether  the 
injury  to  the  plaintiff  was  caused  by  the  negligent  act  of 
the  defendant;  and  2.  Whether  the  plaintiff  contributed  to  the 
injury  by  her  negligent  act.  The  verdict  of  the  jury  absolved 
the  plaintiff  from  negligence.  It  is  not  necessary  to  now  de- 
cide whether  on  this  phase  of  the  case  it  should  be  upheld. 
Practically  the  jury  was  told  that  the  negligence  of  the  defend- 
ant was  established  if  the  train  moved  away  from  the  station 
without  having  remained  a  reasonable  time,  even  though  the 
movement  was  caused  by  the  act  of  Bull,  notwithstanding 
the  plaintiff  knew  the  cause  of  the  moving.  The  movement  of 
the  train  was  not,  of  course,  per  se  negligence.  It  is  the  business 
of  trains  to  move.  The  plaintiff  and  other  passengers  were  on 
it  because  of  its  capacity  to  move  and  its  duty  to  move.  The 
circumstances  under  which  it  was  moved  must  determine 
whether  it  was  or  was  not  negligent.  What  would  make  the 
movement  a  negligent  one  as  to  the  plaintiff  must  be  deter- 
mined with  reference  to  her  surroundings,  her  knowledge,  and 
her  rights.  Unquestionably  it  was  the  duty  of  the  defendant 
to  give  to  her  an  opportunity  safely  to  alight  at  her  destina- 
tion. But  good  faith  is  required  of  a  passenger  to  the  rail- 
road equally  with  the  requirement  of  careful  service  from  the 
road  to  the  passenger.  The  plaintiff  here  knew  that  the  act 
which  set  the  train  in  motion  was  not  the  voluntary  act  of  its 
managers  in  the  usual  course  of  travel.  She  saw  the  passenger 
Bull  pull  the  rope,  and  recognized  the  fact  that  it  would  put 
the  train  in  motion.  Knowing  that  the  movement  of  the  train 
was  the  act  of  the  passenger,  and  not  that  of  the  company,  she 
ought  not  to  have  acted  with  reference  to  it  as  the  act  of  the 
company.  It  was  not,  as  she  must  have  known,  a  departure 
of  the  train  from  the  station,  and  knowing  that  fact,  she  ought 
not  to  have  acted  as  tliough  it  was.  It  must  be  assumed  that 
the  defendant  would  have  performed  its  duty  by  returning  tiie 
train  to  the  station  and  affording  plaintiff  an  opportunity  lo 
safely  alight  as  soon  as  the  conductor  in  charge  learned  of 
the  cause  of  its  departure.  The  plaintifi",  under  the  circum- 
stances of  this  case,  ought  no  more  to  be  permitted  to  say 
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that  the  movement  of  the  train  was  a  departure  from  the  depot 
than  she  could  have  done  if  it  had  been  set  in  motion  by  a 
sudden  wind,  and  the  cause  had  been  known  to  her.  The 
movement  is  as  accidental  in  the  one  case  as  the  other,  and 
though  the  defendant  might  be  liable  in  either  case  if  the 
accident  caused  injury  and  could  have  been  avoided,  it  does 
not  follow  that  the  negligence  of  a  premature  departure  from 
the  station  could  in  either  case  be  declared,  so  as  to  enable  one 
knowing  the  facts  to  recover  on  that  ground.  Even  though 
the  act  of  the  plaintiff  was  not  negligent,  she  should  fail  of 
recovery  under  the  facts  named  in  the  tenth  instruction, 
added  to  the  undisputed  fact  that  she  knew  why  the  train 
moved  off. 

Reversed  and  remanded. 


Carriers  of  Passengers.  ~  The  rule  that  there  is  a  legal  presumption  of 
negligence  on  the  part  of  the  carrier,  where  an  injury  is  caused  by  want  of 
due  diligence  ou  the  part  of  those  employed  by  the  carrier,  applies  also  to  the 
miscouduct  of  passengers  upon  a  train,  as  well  as  to  the  equipment  and  man- 
agement of  the  train,  whicli  may  result  in  danger  or  injury  to  fellow-passen- 
gers: Pittsburg  etc.  B.  R.  Co.  v.  Pillow,  79  Pa.  St.  510;  18  Am.  Rep.  424,  and 
note  427. 


Smokey  v.  Peters-Calhoun  Company. 

[66  Mississippi,  471.1 

Sheriffs  —  Doty  as  to  Attached  Property.  —  A  sherifif,  after  he  has 
seized  property  under  attachment,  must  take  care  of  it;  and  if  he  fails 
to  do  so,  he  and  his  sureties  are  liable  therefor;  but  a  bond  of  indemnity 
neither  increases  nor  lessens  liability  in  this  respect. 

Sheriff.  —  Liability  of  Sureties  on  Indemnifying  Bond  does  not  de- 
pend upon  the  negligence  or  misconduct  of  the  sheriff  in  keeping  at- 
tached property.  Their  only  liability  is  for  the  consequences  resulting 
from  the  lawful  discharge  of  the  sherifif's  duty  in  seizing  the  property 
and  appropriating  it  to  the  payment  of  the  attaching  creditor's  debts. 

Attachment  —  Duty  of  Third  Party  to  Claim  his  Goods.  —  A  third 
party,  whose  goods  are  intermixed  with  defendant's  when  the  whole  are 
attached,  and  who  claims  the  whole  stock  of  goods,  but  fails  to  point 
out  or  give  notice  to  the  sherifif  of  what  particular  portion  belongs  to 
him  until  the  trial  of  the  issue,  is  not  entitled  to  damages  for  his  part  of 
the  goods  seized  and  held  by  the  sherifiF. 

Attachment —  Indemnifying  Bond  —  Defense  of  Sureties.  —  Whatever 
would  be  a  good  defense  for  a  sherifif'  if  no  indemnifying  bond  in  attach- 
ment had  been  given,  is  a  good  defense  for  those  who,  by  buch  bond, 
have  assuined  his  liability. 

Suit  upon  an  indemnifying  bond.     The  goods  in   dispute 
were   seized   under   attachment   against   I\Irs.   Mary   Sniukuy. 
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When  the  sheriff  undertook  to  attach  the  goods,  he  found 
them  in  the  possession  of  Frank  Smokey,  the  appellant,  whose 
goods  were  intermixed  with  those  of  defendant  in  attachment. 
He  claimed  the  whole  stock  of  goods;  and  as  he  failed  to  point 
out  the  goods  helonging  to  such  defendant,  the  whole  stock  of 
goods  was  removed  by  the  officer,  and  kept  until  the  trial  of 
the  claimant's  issue,  when,  for  the  first  time,  he  admitted 
that  part  of  the  goods  belonged  to  defendant  in  attachment. 
These  were  then  subjected  to  the  demand  of  plaintiff  in  the 
attachment,  and  the  remainder  was  given  to  the  claimant. 
He  now  brings  this  suit  to  recover  damages  from  the  appel- 
lees as  parties  to  an  indemnifying  bond  given  the  sheriff  at 
the  time  of  the  levy  of  the  attachment,  claiming  that  his  por- 
tion of  the  goods  has  depreciated  in  value,  from  dampness 
and  want  of  proper  care  while  in  the  hands  of  the  officer. 
Judgment  for  defendants,  and  plaintiff  appeals. 

James  Q.  Leach,  and  Hooker  and  Hooker,  for  the  appellant. 

Calhoon  and  Green^  Martin  and  Lannan,  and  T.  Otis  Baker, 
for  the  appellees. 

Arnold,  C.  J.  It  was  the  duty  of  the  sheriff,  after  the  prop- 
erty had  been  seized  under  the  writ  of  attachment,  to  take 
care  of  it;  and  if  he  failed  to  do  so,  he  and  the  sureties  on 
his  official  bond  were  liable  therefor  to  the  party  injured: 
Commonwealth  v.  Cole,  46  Am.  Dec.  515;  Waples  on  Attach- 
ment, 279,  280.  The  bond  of  indemnity  neither  increased  nor 
lessened  his  obligations  in  this  respect:  James  v.  Thompson,  12 
La.  Ann.  174. 

The  sureties  on  the  indemnifying  bond  were  not  liable  for 
the  negligence  or  misconduct  of  the  sheriff  in  keeping  the 
property.  Their  only  liability  was  from  the  consequences  that 
might  result  from  the  xawful  discharge  of  the  sheriff's  duty  in 
seizing  the  property  and  appropriating  it  to  the  payment  of 
the  attaching  creditors'  debt:  Murfree  on  Official  Bonds,  sec. 
788;  Boynton  v.  Morrill,  111  Mass.  4;  O^Donohue  v.  Simmons, 
31  Hun,  267. 

The  goods  claimed  by  appellant  having  been  levied  on 
under  the  writ  of  attachment  as  part  of  a  stock  of  goods  in- 
termixed with  those  of  the  defendant  in  the  attachment,  and 
ap7)ellant  having  claimed  the  whole  of  the  stock,  instead  of 
pointing  out  and  giving  notice  to  the  sheriff  of  what  particular 
part  of  it  belonged  to  him,  lie  is  not  entitled  to  recover  dam- 
ages for  his  part  of  the  goods  having  been  seized  and  held  bj 
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the  sheriff,  until  they  were,  for  the  first  time,  designated  aa 
belonging  to  him,  on  the  trial  of  the  claimant's  issue. 

It  was  the  duty  of  the  sheriff  to  levy  on  the  goods  of  the  de- 
fendant in  attachment,  notwithstanding  they  were  intermixed 
with  those  of  appellant,  and  he  had  a  right,  and  it  was  his 
duty,  to  take  and  keep  the  whole  until  appellant  identified  his 
part  of  the  stock,  and  demanded  that  it  should  be  delivered 
to  him.  The  sherifi"  cannot  be  treated  as  a  trespasser  for  doing 
what  he  had  a  right  to  do;  and  whatever  would  be  a  good  de- 
fense to  him  if  no  indemnifying  bond  had  been  taken  is  a  good 
defense  to  those  who,  by  such  bond,  assumed  his  liability: 
Drake  on  Attachment,  sec.  199;  Lewis  v.  Whittemore,  5  N.  H. 
364;  22  Am.  Rep.  466;  Wilson  v.  Lane,  33  N.  H.  466;  Shuvi- 
way  V.  Rutter,  8  Pick.  443;  19  Am.  Dec.  340;  Yates  \.Wormell, 
60  Me.  495;  Moore  v.  Allen,  25  Miss.  363;  Overby  v.  McGee,  63 
Am.  Dec.  49. 

Affirmed.  

Attached  Property,  Duty  oy  thb  SHBRnr  with  Respbot  to.  —  "Du« 

diligence  "  required  of  an  officer  in  taking  care  of  property  attached  under 
process  in  rem  is  such  diligence  as  a  careful,  prudent  man,  of  reasonable  sense 
and  judgment,  might  reasonably  be  expected  to  take  if  the  property  belongeil 
to  himself:  Jones  v.  McOuirh,  51  111.  382;  99  Am.  Dec.  656;  and  see  note  to 
Abbott  V.  Kimball,  47  Am.  Dec.  711,  as  to  the  failure  of  a  sheriff  to  take 
proper  care  of  attached  property. 

Official  Bonds  of  Sheriffs.  — What  are  breaches  of,  and  the  liability  of 
sureties  therefor:  Extended  note  to  Commonwealth  v.  CoU,  46  Am.  Dec.  509- 
517. 

Attachment.  —  Where  the  debtor's  goods  are  mixed  with  the  goods  of  a 
third  person,  although  without  such  person's  knowledge,  the  sheriff  may  at- 
tach the  whole  mixture,  and  hold  the  .same  until  the  third  party  identifies  his 
portion  and  claims  a  redelivery  thereof:  Bond  v.  Ward,  7  Mass.  123;  5  Am. 
Dec.  28,  and  note.  Compare  Lawrence  v.  Burnliam^  4  Nev.  361;  97  Am.  Dec. 
540. 


TuTBUR  V.  Chase  and  Company. 

[66  Mississippi,  476.J 

Notice.  —  Mbrb  Suspicion  is  not  Notice  of  Fraud;  hence  snspioion  by 
a  purchaser  that  the  seller  intends  to  defraud  his  creditors  by  a  sale 
is  not  sufficient  to  put  such  purchaser  on  inquiry,  or  to  vitiate  a  pur- 
chase made  by  him. 

Fraud  —  Purohahbr  not  Affected  by  Fraud  of  Seller  unles.s  a 
Party  to  It.  —  Though  a  sale  may  be  made  to  defraud  creditors,  the 
purchaser  is  not  affected  by  it,  unless  he  bought  with  intent  to  aid  the 
fraudulent  design  of  the  seller,  or  had  notice  of  it,  or  knowledge  of  siu  h 
facts  and  circumstances  as  would  lead  a  reasonable  man  to  conclude 
that  fraud  in  fact  existed  or  was  intended  by  the  seller. 
Am.  St.  Rkf..  Vol.  XIV.— 37 
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Fraud  cannot  bk  Foun'DKD  on  Mere  Suspirios.  It  will  not  be  pre- 
sxiiiicil,  but  must  bo  proved.  Hence  the  mere  suspicion  of  the  jury  that 
it  was  the  iutcnt  of  a  seller  to  defraud  creditors  in  making  a  sale  will 
not  warrant  them  iu  tiudiug  that  the  purchaser  did  uot  act  iu  good 
faith. 

Attachment,  Chase  &  Co.  were  creditors  of  one  Richards, 
"who  sold  ills  entire  stock  of  goods  to  Tuteur  for  an  alleged 
valuable  consideration.  While  such  goods  were  in  the  latter's 
possession,  Chase  &  Co.  attached  the  goods  as  against  Rich- 
ards. Tuteur  interposed  a  claim  for  the  goods,  but  judgment 
was  rendered  against  him,  and  he  appeals.  The  instruction 
refused  was  as  follows:  "Mere  suspicion  was  not  enough  to 
put  A.  Tuteur  upon  inquiry  before  he  purchased  the  stock  of 
goods  from  Richards;  and  if  the  evidence  merely  excited  sus- 
picion in  your  minds  that  Tuteur  was  not  a  purchaser  in  good 
•faith  for  valuable  consideration  of  the  stock  from  Richards, 
jou  will  find  for  the  defendant,  A.  Tuteur." 

Calhoon  and  Green,  for  the  appellant. 

.Smith  and  Powell,  for  the  appellees. 

Arnold,  C.  J.  The  thirteenth  instruction  asked  by  appel- 
lant should  have  been  given.  Its  refusal  seems  to  rest  upon 
the  assumption  that  the  cause  might  be  decided  against  the 
claimant  on  mere  suspicions  of  fraud.  This  was  error.  Mere 
suspicion  on  the  part  of  Tuteur  that  Richards  intended  to 
defraud  his  creditors  was  not  sufficient  to  put  Tuteur  on  in- 
quiry, or  to  vitiate  the  purchase  made  by  him.  Suspicion  is 
•jiot  knowledge  or  proof,  nor  is  it  necessarily  founded  on  evi- 
dence. It  is  defined  by  Webster  to  be  the  act  of  suspecting; 
the  imagination  of  the  existence  of  something  without  proof, 
or  upon  very  slight  evidence,  or  upon  no  evidence  at  all. 
Mere  suspicion,  without  any  well-founded  ground  for  belief,  is 
not  notice  of  fraud,  nor  is  it  a  cause  for  disturbing  or  invali- 
dating the  transactions  of  life. 

It  does  not  matter  how  fraudulently  Richards  may  have 
acted  toward  his  creditors,  Tuteur  is  not  affected  by  it,  unless 
he  purchased  with  intent  to  aid  him  in  carrying  out  the 
fraudulent  design,  or  had  knowledge  of  it,  or,  what  is  the 
same  thing,  notice  of  such  facts  or  circumstances  as  would 
lead  a  reasonable  man  to  the  conclusion  that  fraud  in  fact  ex- 
isted or  was  intended  by  Richards:  Wait  on  Fraudulent  Con- 
veyances, sees.  5,  6,  283;  Farmers^  Bank  v.  Douglass,  11  Smedes 
■&  M.  469;  Loughridge  v.  Bowland,  52  Miss.  546;  Simms  v.  Morse, 
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4  Hughes,  579;  Erh  v.  Cole,  81  Ark.  554;  Jaeger  v.  Kelley,  52 
N.  Y.  274;   Grant  v.  First  Nat.  Bank,  97  U.  S.  80. 

Nor  would  mere  suspicion  on  the  part  of  tlie  jury  warrant 
them  in  finding  that  Tuteur  was  not  a  bona  fide  purchaser. 
Fraud  is  not  presumed,  hut  it  must  be  distinctly  and  satisfac- 
torily proved,  either  directly  or  by  facts  or  circumstances  from 
which  it  may  reasonably  be  inferred:  Authorities  sitj^ra;  and 
White  V.  Trotter,  14  Smedes  &  M.  30;  53  Am.  Dec.  112;  Pratt 
V.  Pratt,  96  111.  184;  Shultz  v.  Hoagland,  85  N.  Y.  464. 

Reversed  and  remanded. 


Fraud  is  never  Presumed,  but  when  alleged  must  be  established  by 
clear  proof:  McCarthy  v.  White,  21  Cal.  495;  82  Am.  Dec.  754;  Hempstead  v. 
Johnston,  18  Ark.  123;  65  Am.  Dec.  458;  Booth  v.  Bunce,  33  N.  Y.  130;  88 
Am.  Dec.  372;  Smith  v.  Yule,  31  Cal.  180;  89  Am.  Dec.  167;  Nichols  v.  Pat- 
ten, 18  Me.  231;  36  Am.  Dec.  713;  Juzan  v.  Toulmin,  9  Ala.  662;  44  Am. 
Dec.  448;  Briscoe  v.  Bronnunh,  1  Tex.  326;  46  Am.  Dec.  108;  Bartktt  v. 
Blake,  37  Me.  124;  58  Am.  Dec.  775.  And  mere  suspicion,  leading  to  no  cer- 
tain results,  will  not  establish  fraud:  Waddingham  v.  Loker,  44  Mo.  132;  100 
Am.  Dec.  260;  Juzan  v.  Toulmin,  9  Ala,  662;  44  Am.  Dec.  448;  Fraser  v. 
Passage,  63  Mich.  551.  But  fraud  may  be  established  by  proving  circum- 
stances which  lead  fairly,  though  not  irresistibly,  to  the  conclusion  of  fraud; 
but  these  circumstances  need  never  prove  fraud  to  a  moral  certainty:  7^ur- 
ner  v.  Younker,  76  Iowa,  258;  and  in  Schmick  v.  Noel,  72  Tex.  1,  a  charge  to 
the  jury  that  "fraud  is  never  presumed,"  etc.,  was  held  to  be  erroneous,  as 
fraud  is  often  presumed  from  facts  given  in  evidence,  when  such  facts  are 
such  as  to  warrant  such  presumption. 

Bona  Fide  Vendee.  —  A  purchaser  of  property  sold  by  a  debtor  for  the 
purpose  of  defrauding  his  creditors  will  not  be  affected  by  the  fraud  unless 
he  participated  therein:  Catchinga  v.  Harcrow,  49  Ark.  20;  and  to  avoid  a 
sale  because  of  fraud  as  to  the  vendor's  creditors,  the  purchaser  must  have 
knowledge  of  the  intention  of  the  vendor  to  defraud,  or  have  notice  of  such 
facts  as  will  put  an  ordinarily  prudent  man  upon  inquiry:  Bollman  v.  Lucas, 
22  Neb.  796. 
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Negotiable  Instruments  —  Rescission  of  Draft.  —  An  indorser  of  a  draft 
who  deposits  it  with  a  bank,  known  by  its  oflBcers  at  the  time  to  be  in- 
solvent, may  rescind  and  stop  payment  of  it  upon  discovering  the  insol- 
vency of  the  bank. 

Banks  and  Banking  —  Insolvent  Bank  —  Rights  of  Depositors.  — Where 
the  condition  of  a  bank  is  so  hopelessly  insolvent  that  one  of  the  man- 
aging partners  abscoiuls,  and  the  other,  with  equal  opportunities  forin- 
fornKitir)n  concerning  its  condition,  continues  t«  receive  deposits,  it  does 
not  devolve  upon  depositors,  seeking  to  rescind  a  sale  of  paper  to  tVie 
bank,  to  show  that  the  ren.aining  partner  was  privy  to  the  flight  of  the 
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other.  The  fraud  is  snflRciently  proved  by  showing  that  the  circiim- 
stances  were  such  that  the  remaining  partner  must  have  known  of  the 
insolvency  of  the  bank,  and  that  the  depositor  could  not  be  paid. 

NlQOTIABLK  InSTRUMKNTS.  —  RECEIVING   OK    ACCKI'TlNa    NEGOTIABLE    PaVEU 

before  maturity  as  security  for  a  pre-existing  debt  does  not  constitute 
the  holder  a  purchaser  for  value,  in  Mississippi. 
Banks  and  Banking. — One  Bank  by  Sending  to  Anotheu  an  indorsed 
draft  for  collection  does  not  thereby  constitute  the  latter  a  holder  for 
value,  though  the  sending  bank  is  indebted  to  the  other,  and  has  become 
insolvent  after  the  draft  was  sent,  but  the  indorser  and  depositor  of  tho 
draft,  when  he  obtains  notice  of  the  insolvency  of  the  forwarding  bank, 
may  stop  payment,  and  recover  the  proceeds  of  the  draft  if  it  has  been 
paid. 

R.  P.  Williams,  for  the  appellant. 
Witherspoon  and  Witherspoon,  for  the  appellee. 

Cooper,  J.  Strauss,  a  merchant  in  Aberdeen,  Mississippi, 
on  the  sixteenth  day  of  March,  indorsed  in  blank,  and  de- 
posited with  Gattman  &  Co.,  bankers,  a  draft  drawn  on  Metzler 
at  Meridian,  receiving  credit  on  his  pass-book  for  the  amount 
of  the  same,  less  the  fee  for  collection.  Gattman  &  Co.  were 
at  that  time  largely  insolvent,  and  had  been  for  more  than 
two  years,  but  of  this  fact  Strauss  had  no  knowledge  or  sus- 
picion. Gattman  &  Co.  indorsed  the  draft  to  the  First  National 
Bank  of  Meridian  "for  collection  for  account."  On  the  seven- 
teenth day  of  March  (Saturday)  Gattman  &  Co.  transacted 
business,  and  their  doors  were  not  thereafter  opened.  Strauss, 
learning  of  their  failure,  telegraphed  Metzler  not  to  pay  the 
draft,  and  acting  on  this  advice,  he  permitted  it  to  be  pro- 
tested. Suit  having  been  brought  against  him,  he  deposited 
the  money  in  court,  and  Strauss  intervened  as  claimant.  In 
the  court  below  a  jury  was  waived,  and  the  cause  submitted 
to  the  judge,  who  awarded  the  money  to  Strauss,  from  which 
judgment  the  bank  of  Meridian,  plaintiff,  appeals. 

The  plaintiff  contends, —  1.  That  Strauss  sold  the  draft  to 
Gattman  &  Co.,  and  is  therefore  not  entitled  to  the  money  due 
thereon;  and  if  mistaken  in  this,  then  that  it  is  a  bona  fide 
purchaser  for  value,  and  entitled  to  the  money  to  be  credited 
on  the  balance  of  account  due  it  from  Gattman  &  Co. 

The  finding  by  the  court  in  favor  of  the  claimant  includes, 
of  necessity,  the  finding  of  the  fact  that  the  deposit  was  re- 
ceived by  Gattman  &  Co.  under  such  circumstances  as  to  war- 
rant the  claimant  in  rescinding  the  transfer  of  the  draft  for 
fraud,  and  on  the  facts  disclosed  we  concur  in  the  conclusion 
BO  reached  by  the  court. 
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Gattmrr.x  &  Co.  were  at  the  time  irretrievably  insolvent;  the 
bank  had  been  really  insolvent  for  years,  and  at  the  time  of  the 
deposit  by  the  claimant,  one  of  its  members  had  absconded; 
the  concern  was  tottering  to  fall,  and  it  is  inconceivable  that 
the  managing  partners  who  remained  in  charge  were  not  in- 
formed of  its  hopeless  condition.  The  interval  is  as  broad  in 
law  as  in  morals  that  separates  the  condition  of  him  who, 
though  involved  in  financial  straits,  has  a  bona  fide  hope  or 
expectation  of  retrieving  his  situation,  and  prosecutes  his 
business  for  the  honest  purpose  of  so  doing,  from  that  of 
bim  who,  financially  destroyed,  conceals  his  own  ruin,  and 
recklessly  and  fraudulently  plunders  the  unwary  and  trusting 
who  may  be  drawn  into  his  toils. 

Where  the  condition  of  a  bank  is  so  hopelessly  insolvent 
that  one  of  the  managing  partners  absconds,  and  the  other, 
with  equal  opportunities  for  information  touching  its  condi- 
tion, continues  to  receive  deposits,  it  does  not  devolve  upon 
depositors,  seeking  to  rescind  a  sale  of  paper  to  the  bank,  to  show 
that  the  remaining  partner  was  privy  to  the  flight  of  the  other. 
The  fraud  may  be  sufliciently  proved  by  showing  that  the  cir- 
cumstances were  such  that  the  managing  partner  must  have 
known  the  hopeless  condition  of  the  bank,  and  that  in  the 
course  of  business  the  sum  credited  to  the  depositor  could  not 
be  paid. 

The  Bank  of  Meridian  was  not  a  purchaser  of  the  draft,  and 
is  not  entitled  to  its  proceeds  to  be  credited  on  the  debt  due  to 
it  by  Gattman  &  Co. 

In  Bank  of  Metropolis  v.  New  England  Bank,  1  How.  234,  it 
was  decided  by  the  supreme  court  of  the  United  States  that 
where  the  collecting  bank  has  no  notice  that  the  remitting 
bank  is  not  the  owner  of  the  paper  remitted,  and,  upon  the 
credit  of  such  remittances  made  or  anticipated  in  the  usual 
course  of  business  between  them,  balances  are  from  time  to 
time  suffered  to  remain  in  favor  of  the  remitting  bank,  to  be 
met  by  the  proceeds  of  such  paper,  then  the  collecting  bank  is 
entitled,  even  as  against  the  real  owner,  to  retain  the  proceeds 
of  such  paper  for  the  balance  of  account  due  it  by  the  remit- 
ting bank. 

In  New  York  the  contrary  rule  is  announced:  McBride  v. 
Farmers^  Bank,  26  N,  Y.  454;  Dlckerson  v.  Wason,  47  Id.  439; 
7  Am.  Rep.  455.  As  is  pointed  out  by  Mr.  Daniels  (Daniels 
on  Negotiable  Instruments,  3o6  et  seq.).  the  difl'ereiiee  in  de- 
cisions springs   from  the  fact  that  in  one  case  the  collecting 
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bank  is  held  to  be  a  bona  fide  purchaser  for  value,  while  ir> 
New  York,  receiving  negotiable  paper  in  payment  of  or  as  se- 
curity for  an  antecedent  debt  does  not  constitute  the  receiver 
a  purchaser  for  value.  In  this  state  it  is  well  settled  that  re- 
ceiving property  merely  as  security  for  a  pre-existing  debt  does 
not  constitute  the  holder  a  purchaser  for  value:  Harney  v. 
Paclc^  4  Smedes  &  M.  255;  Pope  v.  Po-pe,  40  Miss.  517;  Perkins 
v.  Swank,  43  Miss.  349;  Hinds  v.  Pugh,  48  Id.  268;  Brooks  v. 
Whitson,  7  Smedes  &  M.  513.  Otherwise,  if  the  thing  be 
taken  in  discharge  of  the  debt,  or  if  other  security  be  sur- 
rendered in  consideration  thereof:  Love  v.  Taylor,  26  Miss. 
567;  Emanuel  v.  White,  34  Id.  56;  69  Am.  Dec.  385;  Upshaw 
V.  Hargrove,  6  Smedes  &  M.  286;  Bank  of  Manchester  v.  Lewisy 
13  Id.  226.  So,  also,  an  agreement  to  forbear  suit  for  a 
definite  time:  Turner  v.  Brown,  3  Id.  425.  But  a  mere  for- 
bearance, in  the  absence  of  any  obligatory  agreement  therefor, 
is  no  consideration:  Brown  v.  Prophit,  53  Miss.  649;  Keirn  v. 
Andrews,  59  Id.  39. 

It  is  said  that  the  great  weight  of  authority  in  the  United 
States  and  in  England  is,  that  one  who  accepts  negotiable 
paper  before  maturity,  as  security  merely  for  a  pre-existing 
debt,  is  a  holder  for  value,  but  that  there  is  some  diversity  of 
opinion  even  among  the  English  courts.  The  authorities  are 
collected  by  Mr.  Randolph  in  his  work  on  commercial  paper, 
volume  2,  page  26. 

The  reason  of  the  rule  declaring  such  holders  to  be  holders 
for  value  is  the  sanctity  of  negotiable  paper  and  the  policy  of 
leaving  it  unfettered  in  commercial  transactions.  But  it  can 
find  no  application  in  this  state,  where  by  express  legislative 
pravision  negotiability  (in  the  sense  in  which  the  word  is  used 
in  the  law  merchant)  is  withdrawn  from  all  bills  of  exchange 
and  promissory  notes,  except  those  payable  to  bearer. 

As  to  all  bills  and  notes  (other  than  those  payable  to  bearer), 
it  is  provided  that  "the  defendant  shall  be  allowed  the  benefit 
of  all  want  of  lawful  consideration,  failure  of  consideration, 
payments,  discounts,  and  sets-off  made,  had,  or  possessed 
against  the  same,  previous  to  notice  of  the  assignment,  in 
the  same  manner  as  though  the  suit  had  been  brought  by 
the  payee." 

It  is  true,  this  has  relation  only  to  defenses  existing  as  be- 
tween the  parties  to  the  instrument  and  in  reference  to  its  con- 
sideration or  payment,  or  sets-off  against  it;  but  the  effect  of 
the  law  is  to  so  thoroughly  deprive  such  paper  of  its  ordinary 
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iharacter  in  the  law  merchant  as  to  render  inapplicable  a; 
principle  that  springs  from  such  character  alone.  We  are 
therefore  of  opinion  that  the  bank  of  Meridian  was  not  the- 
holder  of  the  draft  for  value,  and  that  its  possession  did  not 
preclude  the  claimant  from  rescinding  its  sale  to  Gattman  &: 
Co.  for  fraud. 

The  judgment  is  therefore  affirmed. 

Right  of  Correspondent  Bank  to  Hold  Paper   Received  for  Col-- 

LECTION,    or    the    PROCEEDS    OK   It,   AS    AGAINST  THE  OWNKR,   IN  CaSE  OF  THE 

Insolvency  of  the  Forwarding  Bank.  —  The  rule  adopted  in  the  princi- 
pal case  is  based  on  a  statute  which  provides  that  receiving  property  merely 
as  security  for  a  pre-existing  debt  does  not  constitute  the  holder  a  purchaser 
for  .value.  Independent  of  statutory  provision,  this  case  finds  support  in 
other  cases  decided  by  the  courts  of  New  York,  Pennsylvania,  and  Connec- 
ticut. The  courts  of  other  states,  differing  in  this  respect  from  those  named... 
have  determined  that  an  existing  debt  is  a  sufficient  consideration  for  the- 
transfer  of  collateral  security,  and  constitutes  the  creditor  a  holder  for  value, 
regardless  of  equities.  Among  the  large  number  of  cases  applying  this  rule 
to  commercial  paper  are  the  following:  Straughan  v.  Fairchild,  80  lud.  598; 
Brooklyn  etc  R.  R.  Co.  v.  National  Bank,  102  U.  S.  14;  Swift  v.  Ty^on,  16 
Pet.  1;  Atkinson  v.  Brooks,  26  Vt.  569;  62  Am.  Dec.  592;  Fisher  v.  Fisher,  98: 
Mass.  303;  Maitland  v.  Citizens'  National  Bank,  40  Md.  540;  17  Am.  Rep.  620 j 
Roberts  V.  Hall,  37  Conn.  205;  9  Am.  Rep.  308;  Bank  of  R'public  v.  Carrinj- 
ton,  5  R.  I.  515;  73  Am.  Dec,  83;  Mix  v.  National  Bank,  91  111.  20;  33  Am. 
Rep.  44;  Robinson  v.  Smith,  14  Cal.  94;  Davis  v.  Russell,  52  Cal.  611;  28  Am. 
Rep.  647;  Sackett  v.  Johnson,  54  Cal.  107;  Boatman's  Savings  Institute  v.  JJol- 
iaatd,  38  Mo.  49;  Armour  v.  McMichael,  36  N.  J.  L.  92.  It  therefore  appears 
to  us  that  the  better  rule  is,  that  where  commercial  paper  is  simply  indorsed. 
and  deposited  in  a  bank  for  collection,  but  not  so  marked,  and  the  depositary 
forwards  it  to  a  correspondent  bank,  which  receives  it  without  notice  of  tlie^ 
true  ownership,  and  either  advances  money  to  the  depositary,  or  receives  it", 
in  suspension  or  payment  of  an  existing  debt,  or  suffers  balances  to  remain. 
against  the  depositary,  on  the  credit  of  the  paper  transmitted  or  believed  t& 
be  transmitted  in  the  usual  course  of  business  between  the  banks,  such  paper 
or  its  proceeds  ought  not  to  be  recovered  from  the  correspondent  bank  by  the 
owner  in  case  of  insolvency  of  the  depositary  before  the  transaction  is  fully 
completed.  In  such  a  case  the  correspondent  ought  to  be  considered  a  holder 
for  value.  Otherwise  great  injury  may  be  done  it,  if  it  transpires  that  the 
paper  does  not  belong  to  the  depositary.  The  loss  ought  to  be  sustained  by  • 
the  party  who  allowed  the  paper  to  go  forth  with  the  appearance  that  it  was; 
the  property  of  the  depositary,  and  not  by  the  correspondent,  who  received  it 
on  the  faith  of  what  it  purported  to  be  on  its  face.  The  indorser  or  depo.sitor 
could  obviate  the  whole  difficulty  by  simply  adding  to  his  indorsement  the 
words  "  for  collection,"  and  unless  he  does  so,  he  ought  to  bear  the  loss. 
The  effect  of  the  addition  of  these  words  will  be  shown  later  on. 

The  doctrine  above  laid  down  has  for  its  foundation  tiie  case  of  Bink  of 
Metropolis  v.  New  England  Bank,  1  How.  234;  6  Id.  212.  Upon  facts  almost 
identical  with  those  in  the  principal  case,  the  supreme  court  of  the  United 
States  held,  in  the  cases  above  cited,  that  wljere  tliere  have  been  mutual  and 
extensive  dealings  between  two  banks,  and  an  account  cuf-reiit  kept  betweeu. 
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ihem,  in  which  they  mutually  credited  each  other  with  the  proceeds  of  all 
paper  remitted  between  them  for  collection  when  received,  and  accounts  were 
regularly  transmitted  from  one  to  the  other,  and  settled  upon  these  princi- 
ples, and  the  paper  transmitted  always  appeared  upon  its  face  to  be  the 
property  of  the  bank  sending  it,  and  to  be  remitted  by  each  of  the  banks 
upon  its  own  account,  there  is  a  lien  for  a  general  balance  of  account  upon 
any  and  all  such  paper  thus  transmitted  in  favor  of  the  collecting  bank,  no 
matter  who  may  be  the  true  owner,  and  notwithstanding  the  insolvency  of 
the  forwarding  bank  before  the  proceeds  of  the  paper  transmitted  reaches 
the  hands  of  the  depositor.  The  correctness  of  this  rule  was  reaffirmed  in 
Sweeney  v.  Easter,  1  Wall.  166;  and  the  cases  from  Howard,  supra,  were 
commented  upon  and  followed  in  Wyrnan  v.  Colorado  Nat.  Bank,  5  Col.  30, 
40  Am.  Rep.  13.3,  as  well  as  in  Milliken  v.  Shapleigh,  36  Mo.  596;  88  Am.  Dec. 
171.  In  such  cases,  upon  the  insolvency  of  the  forwarding  bank,  the  collect- 
ing bank  may  retain  the  proceeds  of  paper  received  tor  collection  indorsed 
in  blank,  and  purporting  to  be  the  property  of  the  forwarding  bank,  if  after 
collection,  and  without  making  actual  payment,  the  correspondent  has  merely 
given  credit  to  the  depositary,  or  suflFered  balances  to  its  own  credit  to  re- 
main undrawn  with  the  forwarding  bank  on  the  strength  of  remittances  of 
this  kind  made  from  time  to  time  in  the  usual  course  of  business.  In  such 
cases,  it  is  proper  that  the  owner  of  the  paper,  who,  through  his  negligence 
in  thus  indorsing  the  paper  in  blank,  and  permitting  the  transmitting  bank 
to  appear  as  the  true  owner,  has  led  the  collecting  bank  to  be  deceived  and 
misled,  should  bear  the  loss,  as  being  the  more  negligent  of  the  parties  inter- 
ested: Cecil  Bank  v.  Farmers'  Bank,  22  Md.  148;  Miller  v.  Farmers'  etc.  Bank, 
30  Id.  392.  In  Wood  v.  Boylston  Nat.  Bank,  129  Mass.  358,  37  Am.  Rep. 
366,  it  appeared  that  the  owner  of  a  negotiable  note  indorsed  in  blank  by  the 
payee  handed  it  to  an  attoiiuy  at  law  for  collection.  He  deposited  it  in  a 
bank  for  collection,  without  mentioning  for  whose  account.  The  bank  col- 
lected it,  and  credited  it  to  the  attorney,  and  applied  the  proceeds  to  ti\e 
part  payment  of  a  debt  which  he  owed  the  bank.  The  attorney  was  subse- 
quently adjudged  bankrupt,  and  the  bank  settled  with  his  assignees,  includ- 
ing the  amount  of  the  note  thus  collected.  The  owner  of  the  note,  upon 
ascertaining  that  the  bank  had  collected  it,  made  a  demand  upon  it  for  the 
proceeds;  but  it  was  held,  under  the  above  rule,  that  he  could  not  maintain 
an  action  for  such  proceeds  against  the  bank.  A  firm  had  been  in  the  habit 
of  indorsing  in  blank  commercial  paper  drawn  to  its  order,  and  of  depositing  it 
in  a  bank  as  so  much  money  to  be  drawn  against,  and  they  so  deposited  a 
eheck  indorsed  in  blank,  without  any  instructions,  and  the  receiving  bank 
sent  it  for  collection  to  the  bank  on  which  it  W£is  drawn,  and  at  the  same 
time  sent  a  large  draft  for  the  depositor's  benefit.  The  second  bank  sent 
the  draft  for  collection;  the  first  bank  suspended  payment,  and  the  depositor 
telegraphed  to  stop  payment  of  the  draft.  This  was  done,  and  the  second 
bank,  when  it  received  the  draft  again,  refused  on  demand  to  surrender  it  to 
the  depositor.  He  brought  suit  for  it,  but  the  court  held  that  defendant  was 
entitled  to  regard  the  paper  as  the  property  of  the  forwarding  bank,  and 
that  an  action,  therefore,  would  not  lie  against  the  collecting  bank:  Cody  v. 
City  Nat.  Bank,  55  Mich.  379.  So  in  the  subsequent  case  of  Edson  v.  Angell, 
68  Id.  336,  it  was  held  that  a  draft  deposited  in  a  bank  without  instructions 
■hould  be  treated  as  a  separate  fund,  and  if  forwarded  by  that  bank  to  its 
correspondent  for  collection,  and  deposited  to  its  credit,  and  if  the  fund  in 
the  collecting  bank  is  daily  changing  by  reason  of  drafts  and  deposits,  so  that 
no  particular  money  can  be  identified,  the  original  depositor  cannot,  on  the 
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failure  of  the  first  bauk,  reclaim  the  entire  amount  of  his  draft  from  th» 
funds  in  the  correspondent  hank  to  its  credit.  In  such  case,  he  can  recover 
only  his  pro  rata  share,  the  same  as  any  other  creditor. 

This  doctrine  has  lately  met  with  reapproval  in  the  United  States  courts,  in 
the  case  of  Vkkrey  v.  State  Savings  Ass'ii,  21  Fed.  Rep.  773,  where  it  is  held 
that  if  a  negotiable  instrument  is  delivered  indorsed  in  blank  to  a  bauk,  though 
only  for  collection,  and  is  by  it  sent  to  another  bank  for  collection  before  ma- 
turity, and  if  the  latter  takes  it  without  notice  that  it  is  not  the  property  of 
the  former,  it  may  retain  the  proceeds  of  the  collection  to  satisfy  a  claim  for 
a  general  balance  against  the  first  bank,  if  such  balance  has  been  allowed  to 
arise  and  remain  on  the  faith  of  receiving  payments  from  such  collections,  in 
accordance  with  a  usage  existing  between  the  two  banks. 

On  the  other  hand,  as  before  mentioned,  a  contrary  rule  is  maintained  in 
New  York,  where  the  collecting  bank  is  not  considered  a  holder  for  value  by 
reason  of  its  having  a  balance  against  the  remitting  bank  for  which  it  had  re- 
frained from  drawing,  and  from  having  discounted  notes  for  the  latter  upon 
its  indorsement,  in  reliance  upon  a  course  of  dealing  between  the  banks  t« 
collect  notes  for  each  other,  each  keeping  an  open  account  of  such  collections, 
treating  all  paper  sent  for  collection  as  the  property  of  the  other,  and  draw- 
ing for  balances  at  pleasure.  In  other  words,  the  title  to  commercial  paper, 
received  by  one  engaged  in  the  business  of  banking  and  collecting,  indorsed 
in  blank  to  him  by  the  depositor,  and  forwarded  by  him  to  his  correspond- 
ent bank  for  collection  in  the  usual  course  of  business,  without  any  ex- 
press agreement,  does  not  become  vested  in  the  correspondent,  although 
he  may  have  remitted  upon  general  account  in  anticipation  of  collections; 
and,  in  such  cases,  he  cannot  retain  the  paper  or  its  proceeds  as  against  the 
owner:  McBride  v.  Farmers'  Bank,  26  N.  Y.  450;  Dickerson  v.  Wason,  47  Id. 
4.S9;  7  Am.  Rep.  455.  The  same  rule  prevails  in  Connecticut:  Lawrence  v. 
Sionington  Bank,  6  Conn.  521;  and,  in  effect,  in  Pennsylvania,  where  it  is  held 
that  when  a  bank  sends  the  draft  or  note  of  its  depositor  to  another  bank  for 
collection,  the  collecting  bauk  cannot,  on  failure  of  its  correspondent,  without 
having  made  advances  or  given  new  credit  on  the  faith  of  the  paper,  credit 
the  proceeds  of  the  collection  to  its  account,  but  it  is  liable  to  the  owner  of 
paper  for  such  proceeds:  Fir-<it  Nat.  Bank  v.  Oreeg,  79  Pa.  St.  384;  Jones  v. 
Milliken,  41  Id.  252;  Hackett  v.  Rt.ynolds,  114  Id.  328.  In  the  latter  case  it 
is  said:  *'  We  cannot  consent  to  the  doctrine  that  a  mere  usage  and  course  of 
dealing  between  banks  in  the  transi  ,itting  of  bills  and  notes  for  collection, 
by  which  they  mutually  credit  the  avails  in  account  to  overbalances  due,  can, 
without  more,  deprive  a  third  person,  the  real  owner  of  the  notes  and  bills, 
of  his  rights." 

In  all  cases  of  this  nature,  all  dispute  and  diiSculty  is  avoided  where  the 
depositor,  in  indorsing  the  paper,  adds  the  words  "for  collection."  The 
effect  of  these  words  added  to  the  indorsement  is  to  limit  it,  and  to  warn 
subsequent  receivers  for  collection  that  the  purpose  of  the  indorsement  is 
not  to  transfer  the  ownership  of  the  paper  or  its  proceeds.  An  indorsement 
thus  made  is  not  intended  nor  understood  to  give  currency  or  circulation  to 
the  paper.  It  has  an  effect  exactly  the  reverse,  namely,  it  prevents  farther 
circulation,  and  limits  tiie  authority  of  the  holder  to  the  act  of  collection  for 
the  benefit  of  the  indorser;  and  in  case  of  the  insolvency  of  the  forwarding 
bank,  such  an  indorser  can  either  recover  his  paper,  or  its  proceeds  if  it  has 
been  collected:  Central  R.  R.  v.  First  Nat.  Bank,  73  Ga.  383;  Sweeny  v. 
Easter,  1  Wall.  16o;  White  v.  Miners  Nat.  Bank,  102  U.  S.  658;  Merchants' 
Nat.  Bank  v.  Hanson,  33  Minn.  40;  53  Am.  Ilep.  5;  Cecil  Bunk  v.  Farmers' 
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Bud;  22  Md.  US;  National  Bank  v.  MerchanlH  Nat.  Bank,  91  U.  S.  92; 
Mechanics'  Bank  v.  Valley  Packimj  Co.,  70  Mo.  643;  First  Nat.  Bank  v.  Fir.<it 
Nat.  Bank.  70  Ind.  561;  40  Am.  Rep.  261;  Hoffman  v.  First  Nat.  Bank,  46 
N.  J.  L.  604;  Blaiiie  v.  Borne,  II  K.  I.  119;  23  Am.  Rep.  429;  Batik  of  Me- 
tropoliti  V.  First  NaC.  Batik,  22  Blatchf.  58;  First  Nat.  Bank  v.  Reno  County 
Bank,  1  McCrary,  491.  This  being  the  established  doctrine  in  case  of  such 
restricted  indorsements,  the  lietter  rule,  as  was  said  in  the  beginning,  would 
seem  to  be,  that  where  the  depositor  neglects  to  append  to  his  indorsement 
the  words  "for  collection,"' aud  the  depositary  forwards  the  paper  for  col- 
lection without  giving  notice  of  the  fact  that  it  is  not  the  owner,  and  then 
becomes  insolvent,  the  loss  ought  to  fall  on  the  depositor,  as  the  one  who 
has  enabled  the  depositary  to  impose  upon  the  correspondent,  who  has  re- 
ceived and  acted  upon  the  paper  in  faith  of  its  being  what  upon  its  face  it 
purported  to  be,  and  the  latter  ought,  therefore,  to  be  considered  a  holder 
for  value,  as  against  the  owner,  when  the  usual  and  customary  dealings  be- 
tween the  banks  justifies  the  correspondent  in  acting  as  it  did  iu  receiving 
and  collecting  the  paper. 


Baltimore  and  Ohio  Express  Co.  v.  Cooper. 

[66  Mississippi,  668.  J 
Express  Companies  —  Contract  Limiting  Liability.  —  A  receipt  issued 
by  an  express  company  for  an  article  when  received  for  transportation 
containing  a  condition  that  the  company  will  not  "be  liable  for  any 
loss  or  damage,  unless  the  claim  therefor  shall  be  presented  in  writing 
at  this  office  within  thirty  days  after  this  date,"  will  not  limit  the  lia- 
bility of  the  company  for  damages  in  neglecting  and  delaying  to  for- 
ward an  article  received  for  transportation  by  the  office  issuing  the 
receipt. 

Action  for  damages  against  appellant  for  negligently  fail- 
ing to  forward  without  delay  an  iron  casting  delivered  to  it 
for  transportation.  The  company  sought  to  limit  its  liability 
by  its  receipt,  issued  when  the  article  was  received  for  trans- 
portation, and  containing  the  following  condition:  "In  no 
event  shall  the  express  company  be  liable  for  any  loss  or 
damage,  unless  the  claim  therefor  shall  be  presented  to  them 
in  writing  at  this  office  within  thirty  days  after  this  date,  in 
a  statement  to  which  this  receipt  shall  be  annexed."  Notice 
required  by  this  clause  was  not  given,  nor  was  objection  made 
on  that  account.  Judgment  was  rendered  against  the  com- 
pany, and  it  appealed. 

D.  W.  Heidelberg,  for  the  appellant. 

T.  A.  Wood,  for  the  appellee. 

Campbell,  J.  The  only  point  made  by  the  appellant  de- 
serving special  mention  is,  that  the  claim  for  the  loss  or  dam- 
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age  was  not  presented  in  writing  at  the  oflfice  which  issued  tlie 
receipt,  etc.,  in  accordance  with  a  condition  contained  in  it; 
and  our  view  is,  that  this  condition  is  not  applicable  to  this^ 
case,  because  the  claim  here  sued  on  is  for  damages  for  negli- 
gence by  that  office  in  not  sending  forward  the  article  named, 
and  there  was  no  necessity  to  bring  to  the  notice  of  the  com- 
pany at  that  office  the  claim  for  what  that  office  was  fully 
cognizant  of,  its  negligence  having  caused  the  loss. 
Affirmed.  

Express  Companies  —  Their  Liability  for  Negmgence.  —  '\\'Tiere  th» 
receipt  given  to  the  sender  of  an  express  package  contained  the  condition 
that  the  company  should  be  liable  for  no  loss  unless  claim  should  be  made 
for  the  same  at  the  receiving  office  of  the  company  within  thirty  days  from 
date  of  the  receipt,  and  the  package  was  lost,  but  the  sender  was  not  in- 
formed of  the  non-delivery  until  a  year  had  elapsed  from  the  date  of  the 
receipt,  he  could  recover,  notwithstanding  the  limitation  in  the  receipt: 
Southern  Exjn-esi  Go.  v.  Caperton,  44  Ala.  101;  4  Am.  Rep.  118;  to  the  same 
effect  is  Porter  v.  Southern  Express  Co.,  4  S.  C.  135,  16  Am.  Rep.  762.  But 
in  Southern  Express  Co.  v.  Hunnicutt,  54  Miss.  566,  28  Am.  Rep.  385,  it  was 
decided  that  a  stipulation  in  an  express  company's  receipt  that  the  company 
shall  not  be  liable  for  any  loss,  unless  a  written  claim  tlierefor  shall  be  made 
at  the  shipping  office  within  thirty  days  from  date,  was  a  valid  stipulation^ 
and  must  be  complied  with;  but  such  stipulation,  to  be  enforced,  must  b» 
pleaded:   Westcott  v.  Fargo,  61  N.  Y.  542;  19  Am.  Rep.  300. 


Wbstbeook  v.  Mobile  and  Ohio  R  R.  Co. 

[66  Mississippi,  560.] 
OoHTEiBUTORT  Neoligbncb  —  Pkesumption  IN  Favor  OF  Infant.  —  Child 
four  or  five  years  of  age  is  not,  as  a  matter  of  law,  chargeable  with 
contributory  negligence,  and  barred  from  recovery  in  an  action  brought 
by  him  or  in  his  behalf  for  injury  inflicted  upon  him  by  another,  be- 
cause he  did  not  exercise  reasonable  care  to  avoid  the  injury. 

CJONTRIBOTORY   NEGLIGENCE  —  QUESTION    FOR   JURY  —  PRESUMPTION   IN    Fa- 

VOR  OP  Infant.  —  A  child  of  tender  years  is  prima  facie  exempt  from 
responsibility.  If  he  is  of  exceptional  maturity  and  capacity,  or  capable 
of  taking  care  of  himself  under  the  circumstances,  these  facts  must  be 
pleaded,  and  then  the  testimony  on  the  question  of  capacity  left  to  the 
jury  as  a  question  of  fact,  and  not  determined  by  the  court  as  a  question 
of  law. 

Contributory  Neqlioencs  of  Parent  toward  Child. — In  an  action  for 
negligent  injury  to  an  infant,  brought  by  a  parent  for  the  latter "s  bene- 
fit, the  contributory  negligence  of  the  parent  is  a  bar  to  the  action,  ex- 
cept when  the  injury  to  the  child  was  committed  wantonly,  willfully, 
or  recklessly. 

CoNTRiBUTuKY  Negliuenck  OF  PARENT. — Failure  of  paietit  to  guard  and 
protect  his  infant  child  from  danger  is  neylij^eiice,  and   if  it  couli  ibutea 
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directly  to  an  injury  snstained  by  the  child,  the  parent  is  gnilty  of  con- 
tributory negligence,  and  cannot  recover  for  the  injury  in  his  own  be- 
half, except  where  the  injury  was  inflicted  wantonly,  recklessly,  or 
willfully;  but  when  the  action  is  brought  by  the  child,  or  for  his  bene- 
fit, the  negligence  of  the  parent  cannot  be  imputed  to  the  child. 
Infants  have  Legal  Rights  Distinct  from  thf.ir  Parents  to  security 
from  personal  injuries  caused  by  the  negligence  or  willful  wrong  of 
others;  and  the  negligence  of  the  parent  is  no  excuse  for  the  abuse  or 
misuse  of  the  child  by  another. 

Action  to  recover  damages  against  a  railroad  company,  by 
plaintiff,  a  child  four  or  five  years  old,  who  was  struck  and 
injured  by  a  train  while  crossing  the  track  of  defendant  at  a 
well-known  highway  crossing,  through  the  negligence  of  the 
brakeman  of  the  train,  who,  when  he  saw  the  child  on  the 
track,  failed  to  blow  the  whistle,  ring  the  bell,  stop  his  train, 
or  slacken  its  speed.  The  declaration  alleged  these  facts,  and 
also  that  plaintiff  resided  with  his  father  about  180  feet  from 
the  railroad  track;  that  at  the  time  of  the  injury  plaintiflF  and 
an  elder  brother  were  driving  stock  across  the  track,  as  they 
were  accustomed  to  do,  and  that  if  plaintiff  had  been  given 
any  warning  by  the  engineer  of  the  train  of  its  approach,  he 
would  not  have  been  injured.  The  declaration  was  demurred 
to  in  the  form  of  special  pleas,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  because 
the  injuries  complained  of  were  the  direct  result  of  plaintiff's 
contributory  negligence,  and  because  they  were  the  direct  re- 
sult of  the  negligence  of  his  parents,  next  friend,  and  elder 
brother,  in  allowing  him  to  be  upon  the  track.  The  demurrer 
was  sustained,  and  plaintiflF  appeals. 

Frank  A.  Critz,  for  the  appellant. 

Barry  and  Beckett,  and  E.  L.  Russell,  for  the  appellee. 

Arnold,  C.  J.  We  are  unable  to  subscribe  to  the  doctrine 
that  a  minor  four  or  five  years  of  age  shall,  as  matter  of  law, 
be  charged  with  contributory  negligence,  and  barred  from  re- 
covery in  an  action  brought  by  him  or  in  his  behalf  for  an  in- 
jury inflicted  upon  him  by  another,  because  he  did  not  exercise 
reasonable  care  to  avoid  the  injury.  A  child  of  such  age  is 
generally  incapable  of  choosing  between  right  and  wrong, — 
between  good  and  evil, — and  between  care  and  rashness. 
From  him  duties  to  others  are  not  exacted,  but  from  others  to 
him  duties  are  recognized  and  enforced. 

At  common  law,  a  child  under  seven  years  of  age  is  conclu- 
sively presumed  to  be  without  discretion,  and  incapable  of 
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committingc  rime.  And  between  seven  and  fourteen  years  of 
age  he  is  also  prima  facie  incapable  of  exercising  judgment 
and  discretion,  but  evidence  is  received  to  rebut  the  presump- 
tion of  incapacity:  1  Bishop's  Crim.  Law,  sec.  368;  1  Whar- 
ton's Crim.  Law,  sec.  58. 

The  rule  which  exempts  a  child  of  tender  years  from  re- 
sponsibility, while  it  may  not  operate  justly  in  every  possible 
case,  on  the  whole  promotes  the  ends  of  justice,  and  we  follow 
the  authorities  which  hold  that  a  child  of  the  age  of  appellant 
is  prima  facie  exempt  from  responsibility,  but  that  testimony 
is  admissible  to  show  the  contrary,  and  that  the  question  of 
capacity  in  such  case  is  one  of  fact  for  the  jury,  and  not  one 
of  law  to  be  determined  by  the  court:  Washington  etc.  R.  R.  Co. 
V.  Gladman,  15  Wall.  401;  Sioux  City  R.  R.  Co.  v.  SUmi,  17 
Id.  657;  1  Thompson  on  Negligence,  452,  note  6;  2  Id.  1182. 

If  appellant  was  of  exceptional  maturity  and  capacity  for 
one  of  his  age,  or  capable  of  taking  care  of  himself  under  the 
circumstances,  these  facts  should  have  been  pleaded,  or  notice 
given  of  them  under  the  general  issue,  according  to  the  statute. 
As  the  second  plea  fell  short  of  this  requirement,  the  demur- 
rer to  it  should  have  been  sustained. 

The  third  plea  constituted  no  defense  to  the  action.  When 
an  action  for  the  negligent  injury  of  an  infant  la  brought  by 
the  parent  for  the  parent's  own  benefit,  it  may  justly  be  held 
that  the  contributory  negligence  of  such  parent  in  exposing, 
or  permitting  his  child  to  be  exposed,  to  danger,  may  be 
shown  in  bar  of  the  action,  except  when  the  injury  to  the 
child  was  committed  wantonly,  willfully,  or  recklessly. 

It  is  the  duty  of  the  parent  to  guard  and  protect  his  infant 
child  from  danger,  and  this  duty  is  more  imperative  in  pro- 
portion to  the  weakness  and  incapacity  of  the  child.  Fail- 
ure of  the  parent  to  discharge  such  duty  is  negligence,  and  if 
such  negligence  contributes  directly  or  essentially  to  the  child 
being  injured,  the  parent  is  a  concurrent  wrong-doer  with  the 
party  inflicting  the  injury,  and  his  own  negligence,  with  the 
exception  above  stated,  would  be  a  bar  to  his  own  suit:  Beach 
on  Contributory  Negligence,  sec.  44,  and  authorities  there 
cited;  Pratt  Coal  and  Iron  Co.  v.  Braioley,  83  Ala.  371;  3  Am. 
St.  Rep.  371. 

But  when  the  action  is  brought,  as  in  the  case  at  bar,  by  the 
infant,  or  for  his  benefit,  the  better  rule  is,  that  the  negligence 
or  misconduct  of  the  parent  or  custodian  of  the  child  sliall  not 
be  imputed  to  the  child:  Beach  on  Contributory  Negligence, 
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eec.  43,  and  authorities  there  cited.  To  charge  the  child  with 
the  negligence  of  the  parent  or  custodian,  in  such  case,  would 
be,  as  said  by  the  supreme  court  of  New  York  in  Lannen  r. 
Albany  Gas  Light  Co.,  46  Barb.  264,  to  visit  "the  sins  of  the 
fathers  upon  the  children,  to  an  extent  not  contemplated  by 
the  decalogue,  or  in  the  more  imperfect  digests  of  human  law." 

Infants  have  legal  rights  distinct  from  their  parents,  which 
are  carefully  protected  by  law,  and  among  these  is  the  right  to 
security  from  personal  injuries  occasioned  by  the  negligence  or 
willful  wrong  of  others.  Indeed,  it  seems  that  the  negligence 
or  dereliction  of  the  parents  or  custodians  of  children,  instead 
of  being  a  justification  for  others  to  abuse  or  misuse  the  chil- 
dren, should  have  a  contrary  eflFect,  both  in  law  and  morals. 

It  was  well  said  by  the  supreme  court  of  Alabama,  in  Govern- 
ment Street  R.  R.  Co.  v.  Hanlon,  53  Ala.  70:  "We  know  of  no 
principle  of  law  which  will  justify  the  denial  of  a  child's  legal 
rights  because  of  the  failure  of  the  parent  to  extend  to  him 
the  protection  demanded  by  law.  When  the  parent  fails  in 
this  duty,  there  would  seem  to  be  greater  reasons  for  extend- 
ing to  the  child  a  higher  degree  of  civil  protection.  If  a  child 
should  be  abandoned  by  his  parents,  and  thrown  out  as  a  mere 
■waif  on  society,  it  is  not  possible,  it  seems  to  us,  that  one  who 
negligently  inflicts  an  injury  on  it  can  be  heard  to  invoke  the 
parent's  crime  to  shield  him  from  liability  for  such  wrong.  It 
•seems  repulsive  to  our  sense  of  justice  that  because  the  parent 
is  negligent  of  the  child  others  may  with  impunity  be  equally 
negligent  of  its  helplessness,  and  equally  indifferent  to  its 
necessities.  The  law  may  not  compel  active  charity  for  the 
relief  of  the  child,  but  it  does  shield  him  from  positive  wrong 
and  injury." 

The  declaration  was  not  demurrable.  The  demurrer  should 
not  have  been  extended  back  to  the  declaration. 

The  judgment  is  reversed,  the  demurrer  to  the  second  and 
third  pleas  is  sustained,  and  the  cause  remanded. 


Neqligencb  of  Infant  as  Bar  to  REcovERy  fob  Personal  Injuries. 
—  The  question  as  to  whether  the  negligence  of  the  parents  or  legal  repre- 
sentative  anl  cu^t-odiau  of  a  child  of  such  tender  years  as  to  be  itself  iucapa- 
ble  of  negligeuce  will  be  imputed  to  it,  and  thus  preclude  the  child,  in  an 
action  brought  by  it,  its  representative  or  next  friend,  from  recovering  dam- 
ages for  an  injury  sustained  by  it,  has  already  been  sufficiently  treated  in 
this  set-i  ■<,  an  1  vre  pr>.->3  that  part  of  the  subject  with  the  remark  that  though 
the  au,l;  :  'm  are  iuten.scly  conflicting  anl  entirely  unreconcilable,  still  it 
eeenis  to  be  tlie  better  opinion,  sustained  by  the  best  considered  aiithoniios, 
the  latest,  and  we  think  the  majority,  of  the  casea,  that  the  rule  is  now 
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■eital)!;^!^!  ILat  in  an  action  by  the. infant  for  damages  resulting  from  an 
injury  to  hiinself  by  the  negligence  or  want  of  care  of  a  third  party,  the 
negligence  ot  the  parent  or  guardian  is  not  to  be  considered  or  imputed  to  tl  e 
infant:  Note  to  Freer  v.  Cameron,  55  Am.  Dec.  676,  677;  Erie  City  etc.  Ify 
Co.  V.  Schusler,  113  Pa.  St.  412;  57  Am.  Rep.  471,  and  note  474-479;  Street 
R'y  Co.  V.  E'hUr,  43  Ohio  St.  91;  54  Am.  Rep.  803;  Williamf  v.  T.  <Se  P.  R.  R. 
Co.,  60  Tex.  205;  Bimilion  v.  Blood,  64  N.  H.  565;  Cliicaao  R'y  Co.  v.  RoUn- 
gon,  127  111.  9;  PraU  etc.  Co.  v.  Brawley,  83  Ala.  371;  3  Am.  St.  Rep.  751, 
and  note  754, 

Taking  it  as  settled,  then,  that  the  negligence  of  the  parent  is  not  to  be 
imputed  to  the  child,  it  remains  to  state,  if  possible,  the  age  at  which  the 
child  will  be  held  guilty  of  contributory  negligence  so  as  to  bar  it  from  re- 
covery for  an  injury  received  at  the  hands  of  another,  and  in  this  respect 
great  difficulty  is  encountered  from  the  diversity  of  facts  arising  in  each  par- 
ticular case,  and  from  the  difference  of  opinion  expressed  by  the  courts  as  to 
when  the  child  is  to  be  regarded  as  capable  of  exercising  some  degree  of  care 
and  diligence  for  its  protection.  Perhaps  the  best  and  only  general  rule 
which  can  be  deduced  from  the  authorities  is  that  laid  down  in  Pratt  etc.  Co- 
V.  Brmo'ey,  83  Ala.  371,  3  Am.  St.  Rep.  751,  where  it  is  said  that  "  when 
the  infant  sues  for  his  own  benefit,  the  application  of  the  doctrine  of  con- 
tributory negligence  depends  on  the  capability  of  the  plaintiff  to  exercise 
judgment  and  discretion.  If  the  plaintiff  is  of  such  tender  years  that  he  is 
conclusively  presumed  incapable  of  judgment  and  discretion,  and  of  owing  a 
duty  to  another,  neither  contributory  negligence  on  his  part  nor  that  of  his 
parent  can  be  set  up  to  defeat  a  recovery.  A  child  between  seven  and  four- 
teen years  of  age  is  prima  facie  incapable  of  exercising  judgment  and  discre- 
tion, but  evidence  may  be  received  to  show  capacity.  If  capacity  is  shown, 
the  general  rule  of  contributory  negligence  is  applicable,  whether  the  action 
is  prosecuted  on  behalf  and  for  the  benefit  of  the  child,  or  by  the  father  for 
his  own  benefit.  The  proof  shows  that  the  child  was  a  few  months  over 
seven  years  of  age,  but  there  was  no  evidence  tending  to  show  the  requisite 
•capacity.     In  such  case,  the  presumption  of  incapacity  prevails." 

In  Stone  v.  Dry  Dock  etc.  R.  R.  Co.,  115  N.  Y.  104-108,  it  is  said:  "The 
nonsuit  was  placed  on  the  ground  that  an  infant  seven  years  of  age  was  sui 
juris,  and  that  the  act  of  the  child  in  crossing  the  street  in  front  of  the  ap- 
prsBching  car  was  negligence  on  her  part,  which  contributed  to  her  death, 
«nd  barred  a  recovery.  We  think  the  case  should  have  been  submitted  to 
the  jury.  It  cannot  be  asserted  as  a  proposition  of  law  that  a  child  just  past 
seven  years  of  age  is  sui  juris,  so  as  to  be  chargeable  with  negligence.  The 
law  does  not  define  when  a  child  becomes  sui  juris.  In  administering  civil 
remedies,  the  law  does  not  fix  any  arbitrary  age  when  an  infant  is  deemed 
capable  of  exercising  judgment  and  discretion.  From  the  nature  of  the  case 
it  is  impossible  to  fix  an  exact  period  when  a  child  becomes  .lui  juris.  Some 
chil'lren  reach  the  point  earlier  than  others.  It  depends  upon  many  things, 
such  as  natural  capacity,  physical  conditions,  training,  habits  of  life,  and 
surroundings.  These  and  other  circumstances  may  enter  into  the  question. 
It  becomes,  therefore,  a  question  of  fact  for  the  jury,  when  the  inquiry  is  ma- 
terial, unless  the  child  is  of  such  very  tender  years  that  the  court  can  safely 
<lecide  the  fact."  Where  the  child  is  of  such  extremely  tender  years  that  it 
cannot  be  deemed  capable  of  exercising  any  degree  of  care  as  to  its  jursonal 
safety,  it  will  be  conclusively  presumed  incapable  of  coiitril)utory  neL'liuinie, 
and  the  court  will  so  declare  the  law.  This  iloctiiue  has  been  api'lii;.!  in 
cases  where  the  age  of  the  child  ranged  from  one  year  and  five  mouths  to 
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•even  years  of  age:  See  the  cases  ci^ed  in  the  note  to  Freer  v.  Cameron^ 
66  Am.  Dec.  676;  Farris  v.  Ca*s  Ave.  etc.  B'y  Co.,  80  Mo.  326;  Keyaer  r. 
CJiicafjo  etc.  R'y  Co.,  56  Mich.  559;  56  Am.  Rep.  405;  Philadelpliia  etc  R.  R. 
Co.  V.  Layer,  112  Pa.  St.  414;  Mackey  v.  City  </  Vichtburg,  64  Miss.  777; 
Chicago  etc.  R.  R.  Co.  v.  WeUh,  118  111.  572;  Gulline  v.  CUy  of  Lowell,  144 
Mass.  491;  Qavin  v.  City  of  Chicago,  97  111.  66;  37  Am.  Rep.  99;  Bay  Shore 
etc.  R.  R.  Co.  V.  Harris,  67  Ala.  6;  McOeary  v.  East  etc.  R.  R.  Co.,  135  Mass. 
363;  Texa.9  etc.  R.  R.  Co.  v.  O'Donnell,  58  Tex.  27;  Frick  v.  St.  Louin  etc. 
R.  R.  Co.,  75  Mo.  542;  £h-ie  City  etc.  Ry  Co.  v.  Schuster,  113  Pa.  St.  412;  67 
Am.  Rep.  471.  Of  children  between  the  ages  of  seven  and  fourteen  years 
some  degree  of  care  may  be  justly  and  reasonably  expected,  and  unless  they 
exercise  the  degree  of  precaution  required  of  them  under  the  circumstances, 
they  cannot  recover,  but  the  care  and  caution  required  of  the  child  depends 
almost  entirely  upon  his  maturity  and  capacity,  and  that  must  be  determined 
by  the  circumstances  of  each  particular  case,  and  it  is  settled  by  an  unbroken 
line  of  authorities  that  a  child  is  held,  so  far  aa  he  is  personally  concerned, 
only  to  the  exercise  of  such  degree  of  discretion  as  can  reasonably  be  ex- 
pected from  children  of  his  age:  See  the  note  to  Freer  t.  Cameron,  65  Am. 
Dec.  676,  citing  numerous  cases;  Westei~n  etc  R.  R.  Co.  ▼.  Young,  81  Ga. 
397;  12  Am.  St.  Rep.  320,  and  note;  Strawbridge  v.  Brcuiford,  128  Pa.  St. 
200;  15  Am.  St.  Rep. 

Thus  in  Twist  v.  Winona  etc.  R.  R.  Co.,  39  Minn.  164-168,  it  is  said:  "The 
law  very  properly  holds  that  a  child  of  such  tender  years  as  to  be  incapable 
of  exercising  judgment  and  discretion  cannot  be  charged  with  contributory 
negligence;  but  this  principle  cannot  be  applied,  as  a  rule  of  law,  to  all  chil- 
dren,  without  regard  to  their  age  or  mental  capacity.  The  law  very  hu- 
manely does  not  require  the  same  degree  of  care  on  the  part  of  a  child  aa 
of  a  person  of  mature  years,  but  he  is  responsible  for  the  exercise  of  such 
care  and  vigilance  as  may  reasonably  be  expected  of  one  of  his  age  and  ca- 
pacity; and  the  want  of  that  degree  of  care  is  negligence.  The  fact  that  he 
may  not  have  the  mature  judgment  of  an  adult  will  not  excuse  a  child  from 
exercising  the  degree  of  judgment  and  discretion  which  he  possesses,  or  for 
disregarding  the  warnings  and  orders  of  his  seniors,  and  heedlessly  rushing 
into  known  danger."  In  this  case  the  plaintiff  was  a  boy  aged  ten  and  one 
half  years,  of  average  intelligence,  who  had  frequently  been  in  the  vicinity 
of  a  railroad  turn-table,  had  a  general  knowledge  of  its  operation,  and  had 
.been  repeatedly  warned  of  the  danger  of  playing  upon  it.  He  knew  that 
children  were  prohibited  from  playing  upon  it,  but  while  doing  so  was  in- 
jured, and  it  was  held  that  he  was  guilty  of  contributory  negligence,  although 
he  might  not  have  been  of  suthcient  age  and  discretion  to  understand  the 
iull  extent  of  the  danger  to  which  lie  exposed  himself.  A  boy  between  eight 
and  nine  years  of  age  is  only  required  to  exercise  care  and  prudence  equal  to 
his  capacity,  age,  knowledge,  and  experience:  McCarthy  v.  Cuss  Avenue  etr. 
R'y  Co.,  92  Mo.  536.  So  is  a  boy  between  eleven  and  twelve  years  old:  &V 
vjfn  V.  St.  Louis  etc.  /i'y  Co.,  96  Id.  290;  Western  etc.  11.  H.  Co.  v.  Young,  81 
Ga.  397;  12  Am.  St.  Rep.  320.  Where  a  boy  seven  years  of  age  has  wan- 
dered upon  a  railroad  track,  without  negligence  on  the  part  of  his  parents, 
and  is  seen  by  persons  having  charge  of  a  train  of  cars,  more  care  is  required 
than  in  the  case  of  one  who  has  reached  the  age  of  discretion.  There  is  no 
pre<uiiiiitinii  tliat  he  will  heed  siiriials  of  daiigcr,  and  the  engineer  is  bound 
to  Sinn  his  train  if  he  sees  tliac  the  child  makes  no  attempt  to  leave  the 
tiaclv.  For  li..^  lailure  so  to  Ju,  the  raihuad  company  is  liable  in  damages: 
Indianapolis  etc.  R'y  Co.  v.  Pizer,  109  Ind.  179.    The  child's  capacity  is  alwayji 
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the  measure  of  his  responsibility,  and  if  he  has  not  the  ability  to  foresee  andTJ 
avoid  danger,  negligence  will  never  be  imputed  to  him.  So  where  a  child'a 
six  or  seven  years  old  tried  to  cross  a  street  covered  by  a  train  of  cars  about:: 
to  start,  and  received  an  injury,  it  was  held  negligence  to  fail  to  give  the- 
child  notice  that  the  train  was  about  to  start:  Philadelphia  etc.  R.  li.  Co.  r.  . 
Layer,  112  Pa.  St.  414. 

Where  the  question  of  contributory  negligence  on  the  part  of  the  child : 
arises,  the  caution  required  is  according  to  the  maturity  and  capacity  of  the 
child,  to  be  determined  in  each  case  by  the  facts  of  that  case;  and  the  degree 
oi  discretion  in  avoiding  danger  depends  upon  the  age  and  knowledge  of  the 
child.     If  the  evidence  is  not  conflicting  as  to  the  danger  incurred,  or  as  to  - 
the  act  in  getting  in  the  way  of  such  danger,  or  as  to  the  age  or  capability  of 
the  child,  or  when,  from  all  the  circumstances  of  the  case,  ordinarily  prudent 
men  would  not  be  liable  to  differ  in  their  views  as  to  whether  negligence 
could  be  imputed  to  the  child,  the  court  will  declare  him  not  guilty  of  con- 
tributory negligence.     Tested  by  this  rule,  cliildren  have  been  held  not  to  b& 
guilty  of  contributory  negligence  in  the  following  cases:  A  child  eight  year* 
of  age,  in  crossing  a  railroad  track:    Taylor  v.  Delaware  etc.  Canal  Co.,   IIS 
Pa.  St.  162;  a  boy  eight  and  one  quarter  years  old  injured  by  exploding  a^ 
dynamite  cartridge  while  rightfully  upon  the  lands  of  another:  Powers  v. 
Harlow,  53  Mich.  507;  51  Am.  Rep.  154;  a  boy  eleven  years  old  injured  in  a.. 
sugar-cane  mill,  where  he  was  employed:  Huff  v.  Ames,  16  Neb.  139;  49  Am. 
Rep.  716;  a  child  six  years  old  injured  in  the  streets  of  a  city  by  the  cars  of, 
a  railroad  company:  Galveston  etc.  R*y  Co.  v.  Moore,  59  Tex.  64;  46  Am.  Rep; 
265;  a  boy  in  his  ninth  year  injured  by  an  engine  on  a  railroad  track:  Kansa»- 
Pacific  R'y  Co.  v.   Whipple,  39  Kan.  531.     An  extreme  case  under  this  rule  is 
that  of  Street  Rail-way  Co.  v.  Eadie,  43  Ohio  St.  91;  54  Am.  Rep.  802.     The 
plaintiff  was  a  young  lady  aged  sixteen  years,  lawfully  riding  with  her  father, . 
who  was  driving  his  own  team,  when  she  was  injured  by  a  collision  between, 
her  father's  wagon  and  a  street-car,  through  the  mutual  negligence  of  the 
btieut-car  driver  and  her  father.     In  Plumley  v.  Birge,  124  Mass.  57,  26  Am. 
Rep.  645,  it  was  held  that  a  boy  thirteen  years  old  might  recover  for  an  in- 
jury from  the  bite  of  a  dog,  if  he  was  exercising  such  care  as  might  be  ex- 
pected from  a  boy  of  his  age  and  capacity. 

Under  tiie  same  rule,  it  has  been  held  that  a  boy  twelve  years  of  age,  and; 
of  ordinary  iBtelligence,  killed  while  riding  on  a  freight  train  in  front  of  an. 
engine,  was  guilty  of  such  contributory  negligence  as  to  bar  recovery;  and. 
tlie  fact  that  a  boy  of  that  age  is  more  reckless  and  not  as  cautious  as  an 
adult,  in  the  face  of  such  dantrer,  will  not  excuse  him  from  riding  as  he  did: 
Kcliff  V.  Wabash  etc.  R'y  Co.,  64  Mich.  196.  So  a  boy  eleven  years  of  age  is 
not  oi  duch  tender  years  as  not  to  be  chargeable  with  negligence  in  playing 
and  lounging  upon  the  right  of  way  and  track  of  a  railroad  company:  il/a.s.sr/ 
v.  Chicago  etc.  R'y  Co.,  68  Iowa,  602.  Where  a  boy  in  his  ninth  year,  who,. 
while  engaged  in  riding  upon  the  runners  of  sleighs  in  the  public  street,  sad  • 
denly  leaves  the  sleigh  on  which  he  is  riding,  and,  without  looking  bohino'. 
him,  and  while  it  ia  in  motion,  and  in  so  doing  is  struck  and  injured  by  a, 
sleigh  following,  he  is  guilty  of  such  negligence  as  will  prevent  him  from, 
maintaining  an  action  for  damages:  Messenger  v.  Dennie,  1.S7  Mas.i.  197;  50 
Am.  Rep.  295;  141  Mass.  335.  The  same  rule  has  been  applied  where  boya 
eight  and  nine  years  old  have  been  injured  while  on  the  track  of  a  railroad 
company:  Murray  v.  Richmond  etc.  R.  R.  Co.,  93  N.  C.  92;  Potter  v.  Wilming- 
torn  etc.  R.  R.  Co.,  92  Id.  541. 

In  all  cases  in  which  any  doubt  arises  as  to  whether  the  child  is  sui  Juris, 
Am.  ST.  liny..  Vol.  XIV.  —  38 
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either  from  its  age,  a  conflict  in  the  evidence,  or  from  circumstances  sur- 
rounding the  case,  it  seems  to  be  proper,  and  in  fact  a  majority  of  the  cases 
a<akes  it  the  duty  of  the  court,  to  submit  the  question  of  contributory  negli- 
gence to  the  jury,  and  to  leave  tiiem  to  determine,  from  the  facts  beforo 
them,  whether  the  maturity  and  capacity  of  tlie  child  was  such  as  to  charge 
him  witli  contributory  negligence:  Strawhridijc  v.  Bradford,  128  Pa.  St.  200; 
15  Am.  St.  Rep.  Thus  it  was  held  in  oue  case  that  the  law  fixes  no  cer- 
tain aj,'e  at  which  children  are  of  sufficient  intelligence  to  have  imposed 
upon  them  the  full  degree  of  care  incumbent  on  those  of  mature  age,  and 
that,  iu  every  case,  the  question  of  the  intelligence  of  the  child  is  one  for 
the  jury:  Homton  etc.  Ji'y  Co.  v.  Sin.p.ioii,  60  Tex.  10.3.  The  right  of  a  child 
to  cross  a  railroad  track  is  accompanied  by  the  duty  to  use  reasonable  and 
at  least  ordinary  care,  his  age,  experience,  and  intelligence  being  taken  into 
consideration  with  the  other  circumstances  existing  at  the  time  of  his  in- 
jury. If,  after  a  proper  consideration  of  these  things,  the  jury  finds  that 
tlie  child  had  sufficient  intelligence  and  experience  to  know  of  the  danger,  of 
the  signals  and  warnings  against  it,  and  the  manner  in  which  an  injury 
might  be  produced  by  failure  to  observe  such  signals  and  warnings,  they 
•are  warranted  in  considering  the  question  of  contributory  negligence;  and 
if  they  find  that  the  accident  occurred  by  reason  of  the  child's  failure  to 
heed  such  indications  of  danger,  his  negligence  will  prevent  his  recovery; 
the  jury  bearing  iu  mind,  at  tlie  same  time,  that  when  contributory  negli- 
gence is  sought  to  be  attributed  to  a  child,  he  can  only  be  held  to  that 
degree  of  care  and  caution  which  may  reasonably  be  expected  from  one 
under  the  same  conditions,  of  the  same  age,  sex,  intelligence,  and  judg- 
ment: Baker  v.  Flint  etc.  B.  B.  Co.,  68  Mich.  90;  Cassiday  v.  Oregon  etc.  Co., 
14  Or.  551.  So  where  a  girl  seven  years  old,  of  ordinary  intelligence,  was 
sent  on  an  errand  by  her  mother,  and  knocked  down  and  injured  in  a  gutter 
near  a  much  used  street  crossing  by  being  run  into  by  defendant's  team 
going  on  a  run,  it  was  held  that  negligence  could  not  be  imputed  to  the 
child  as  a  question  of  law,  but  was  for  the  jury,  under  all  the  circum- 
stances: Dealey  v.  Muller,  149  Mass.  432.  The  same  rule  was  held  to  apply 
to  a  child  four  and  one  half  years  of  age  injured  while  upon  the  street: 
Birkett  v.  Knickerbocker  Ice  Co.,  110  N.  Y.  504;  and  to  a  boy  twelve  years  of 
age  killed  while  riding  on  a  freight  train  in  front  of  an  engine,  the  circum- 
stances being  such  as  to  make  a  doubtful  case:  Ecliff  v.  Wabash  etc.  B'y  Co., 
64-  Mich.  196;  and  to  another  boy  eleven  and  one  half  years  old:  Eswin  v. 
St.  Louis  etc.  B'y  Co.,  06  Mo.  290;  and  to  one  twelve  years  of  age:  Williams 
V.  Kansas  City  etc.  B.  B.  Co.,  96  Id.  275;  to  another  seven  years  of  age  killed 
upon  a  railroad  track:  IJoppe  v.  Chicago  etc.  B'y  Co.,  61  Wis.  357."  In  Illi- 
nois, under  the  rule  of  comparative  negligence  existing  in  that  state,  if  the 
negligence  of  the  child  is  slight,  while  that  of  defendant  is  gross,  the  child 
may  recover,  otherw-se  not.  This  is  a  question  for  the  jury:  Bockford  etc. 
B.  R.  Co.  V.  Delaney,  82  111.  198. 

Upon  the  subject  of  the  submission  of  the  question  of  the  contributory 
negligence  of  the  child  to  the  jury,  the  court  said,  in  Nagle  v.  Allegheny  etc. 
B.  B.  Co.,  88  Pa.  St.  35-39,  32  Am.  Rep.  413:  "  The  law  fixes  no  arbitrary  rule 
when  the  immunity  of  childhood  ceases  and  the  responsibilities  of  life  be- 
gin. For  some  purposes  majority  is  the  rule.  It  is  not  so  here.  It  would 
be  irrational  to  hold  that  a  man  was  responsible  for  his  negligence  at  twenty- 
one  years  of  ago,  and  not  responsible  a  day  or  a  week  prior  thereto.  At 
what  age,  then,  must  an  infant's  responsibility  lor  negligence  be  presumed 
to  cona'uenceT     This  question  cannot  be  answered  by  referring  it  to  the  jury. 
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That  would  furnish  us  with  no  rule  whatever.  It  wouLl  give  us  a  mere 
shifting  standard,  afl'ected  by  the  sympathies  or  prejudices  of  the  jury  in 
each  particular  case.  One  jury  would  fix  the  period  of  responsibility  at 
fourteen,  another  at  twenty  or  twenty-one.  This  is  not  a  question  of  fact 
for  the  jury.  It  is  a  question  of  law  for  the  court.  It  requires  no  sti(un  to 
■hold  that  at  fourteen  an  infant  is  presumed  to  have  sufficient  capacity  and 
understanding  to  be  sensible  of  danger,  and  to  have  the  power  to  avoid  it. 
And  this  presumption  ought  to  stand  until  it  is  overthrown  by  clear  proof  of 
the  absence  of  such  discretion  and  intelligence  as  is  usual  with  infants  of 
fourteen  years  of  age." 

We  do  not  understand  this  case  to  be  at  all  in  conflict  with  the  doctrine 
above  announced,  namely,  that,  in  all  doubtful  cases,  where  it  is  sought  to 
attribute  contributory  negligence  to  the  child,  his  capacity  to  commit  it  is  a 
question  for  the  jury,  to  be  measured  by  his  age,  intelligence,  and  the 
knowledge  which  might  be  reasonably  expected  of  one  of  his  years  under  the 
circumstances.  The  Pennsylvania  case  merely  announces  the  rule  that  after 
an  infant  has  attained  the  age  of  fourteen  years,  the  same  degree  of  care  and 
vigilance  is  expected  and  required  of  him  as  would  be  required  of  an  adult 
under  the  same  circumstances  and  conditions,  and  this  would  seem  a  very 
just  doctrine. 

Though  the  child  may  have  been  a  technical  trespasser  at  the  time  of  the 
accident,  and  thus  have  contributed  directly  to  his  own  injury,  his  recovery 
will  not  be  barred  if,  at  the  time,  he  was  of  tender  years,  and  exercising  all 
the  care  and  caution  that  could  be  reasonably  expected  or  required  of  one  of 
his  maturity  and  capacity.  In  all  such  cases,  the  defendant  must  be  shown 
to  have  been  guilty  of  negligence  toward  the  child  in  order  to  enable  the  lat- 
ter to  recover.  The  defendant's  liability  exists  because  the  natural  instincts 
of  the  child  have  brought  it  into  contact  with  the  means  of  danger  to  which 
the  negligent  act  of  defendant  has  exposed  it.  Therefore,  when  this  element 
of  temptation  is  wanting,  and  the  defendant  has  been  guilty  of  no  act  calcu- 
lated to  attract  the  child  into  danger,  an  action  cannot  be  maintained. 

The  rule  above  enunciated  is  deduced  from  what  is  known  as  the  turn-table 
cases,  in  which  railroad  companies,  under  various  circumstances,  have  been 
held  liable,  on  the  ground  of  negligence,  for  personal  injuries  to  small  chil- 
dren in  towns  and  cities,  in  consequence  of  their  own  acts  in  meddling  with 
railroad  turn-tables,  left  open  to  public  access,  unfastened  and  unguarded,  n 
the  company's  land,  where  they  would  be  likely  to  cause  injury  to  children, 
though  harmless  if  left  alone:  Railroad  Company  v.  Stout,  17  Wall.  657;  Kcje 
V.  Milwaukee  etc.  R.  R.  Co.,  21  Minn.  207;  18  Am.  Rep.  393;  Kansas  etc.  R.  R. 
Co.  V.  Fitz-nmmons,  22  Kan.  68(5;  31  Am.  Rep.  203;  Evansich  v.  Gul/etc.  R.  R. 
Co.,  57  Tex.  126;  44  Am.  Rep.  586;  Koom  v.  St.  Louis  etc.  R.  R.  Co.,  65  Mo. 
592;  Narjle  v.  Missouri  etc.  R.  R.  Co.,  75  Mo.  653;  Williams  v.  Kamas  City  etc. 
R.  R.  Co.,  96  Mo.  275;  A.  A:  N.  R.  R.  Co.  v.  Bailey,  11  Neb.  332.  The  rule 
a.s  announced  in  these  cases  has  been  applied  by  the  courts  in  many  of  the 
states  to  children  from  five  to  twelve  years  of  age,  in  cases  arising  under  va- 
rious circumstances,  and  it  is  well  settled  that  where  a  person  has  upon  his 
premises  machinery,  tools,  implements,  or  property  which  are  dangerous  to 
children  as  playthings  or  otherwise,  and  in  their  nature  affording  special 
temptation  to  children  to  play  with  them,  he  is  under  obligations  to  guard 
them  in  order  to  protect  himself  from  lial)ility  for  injuries  to  children  re- 
ceived while  playi-.ig  with  them,  although  the  childieu  uuiy  bo  trespassers. 
In  tliis  respect,  he  must  e.x'crciso  toward  such  children  a  degree  of  care,  cau- 
tion, skill,  and  vigilance  not  re.inired  toward  adult  persons:  Roland  v.  Afw- 
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eoiirietc.  R.  R.  Co.,  36  Mo.  484;  Kerry.  Forjue,  54  111.  4S2;  5  Am.  Rep.  146? 
Hydraulic  Works  v,  Orr,  83  Pa.  St.  332;  Macley  v.  City  qf  Vickslmrg,  64  Miss. 
777;  Cosgrove  v.  Ogden,  49  N.  Y.  255;  Meeks  v.  6'.  P.  R.  R.  Co.,  56  Cal.  513j 
38  Am.  Rep.  67,  and  see  note  72;  Powers  v.  Harlow,  53  Mich.  507;  51  Am. 
Rep.  154;  Branso7t  v.  Labrot,  81  Ky.  638;  50  Am.  Rep.  193';  Wooil  v.  School 
District,  44  Iowa,  27.  This  rule,  however,  as  to  lialjility  for  negligence  toward 
children  who  are  trespassers,  has  been  repudiated  in  a  few  cases,  in  which  it 
is  held  that  the  child  being  a  trespasser,  the  defendant  owes  no  duty  to  him, 
and  is  not,  therefore,  liable  for  negligence  in  injuring  him,  unless  such  negli- 
gence is  wanton  and  vicious:  GiUapie  v.  McOowan,  100  Pa.  St.  144;  45  Ara. 
Rep.  365,  overrnling  Hydraulic  Works  v.  Orr,  supra;  Baltimore  etc  R.  R.  Co. 
V.  Schwindling,  101  Pa.  St.  258;  Morriiisy  v.  Railroad,  126  Mass.  377;  30  Am. 
Rep.  686;  Cauley  v.  Pittsburg  etc  B.  B.  Co.,  95  Pa.  St  398;  40  Am.  Rep.  664, 
and  extended  note. 


Whitfield  v.  City  op  Meridian. 

[66  Mississippi,  570.j 

Municipal  Corporations  —  Liability  for  Streets  Defectivti  n>»  Want 
07  Funds.  —  Want  of  funds,  and  an  absence  of  power  to  raise  money 
by  taxation  or  otherwise,  or  to  enforce  contributions  of  labor  from 
the  residents  of  the  town,  to  repair  its  streets  will  free  a  municipality 
from  responsibility  for  injuries  sustained  from  defective  streets  and 
sidewalks.  This  rule  does  not  apply  when  the  city  charter  gives  exten- 
sive powers  of  taxation  for  the  purpose  of  laying  out  and  improving  its 
streets  and  avenues. 

Municipal  Corporations  —  Liability  fob  Defective  Streets.  —  A  city- 
is  not  called  upon  to  open  new  streets  in  advance  of  public  needs,  and 
even  where  a  street  has  been  accepted,  a  different  and  less  degree  of  care 
may  suffice  for  one  infrequently  used  than  for  those  in  the  heart  of  the 
city.  Because  a  street  is  little  used,  the  city  cannot  permit  pitfalls  and 
dangerous  precipices  to  be  made  or  continued  in  it  without  becoming  lia- 
ble in  damages  therefor. 

Municipal  Corporations  —  Notice  Presumed  of  Defective  Street.  — 
City  must  know,  and  repair  within  a  reasonable  time,  defects  in  its 
streets.  If  a  street  has  been  in  a  dangerous  condition  for  five  or  six 
years,  it  is  presumed  that  the  city  knew  or  ought  to  have  known  of  such 
condition,  and  it  is  liable  in  damages  to  one  who  is  injured  through  such 
condition  of  the  street. 

Municipal  Corporations — Notice  of  Defects  in  Street.  —  One  who 
has  sustained  damage  need  not  prove  that  the  city  had  actual  notice  of 
the  detect  in  the  street  which  caused  the  damage.  The  circumstauces 
of  each  case  must  determine  whether  constructive  notice  of  the  defect  is 
to  be  attributed  to  the  city,  but  wliere  the  defect  is  manifest,  and  of  such 
dangerous  character  as  to  obtrude  its  existence  upon  a  casual  observer, 
and  has  existed  through  many  years,  the  city  is  guilty  of  negligence  and 
liable  in  damages. 

Action  for  damages  on  account  of  an  injury  received  by 
plaintiff"  at  night  because  of  a  defect  in  the  sidewalk  of  one  of 
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the  streets  in  the  city.     The  material  facts  are  stated  in  the 
opinion.     Judgment  for  defendant,  and  plaintiff  appeals. 

Miller  and  Baskin,  for  the  appellant. 

Williams  and  Russell,  for  the  appellee. 

Cooper,  J.  We  do  not  dissent  from  the  proposition  ad- 
vanced by  counsel  for  appellee,  that  a  want  of  funds,  and  an 
absence  of  power  to  raise  money  by  taxation  or  otherwise,  or 
to  enforce  contributions  of  labor  from  the  residents  of  the 
town,  to  repair  its  streets  would  free  it  from  responsibility  for 
injuries  sustained  by  reason  of  defective  streets  or  sidewalks. 
The  liability  of  a  town  for  injuries  caused  by  defective  ways 
springs  from  its  negligence  in  the  performance  of  corporate 
duties,  and  that  cannot  be  said  to  be  a  duty  which  the  munici- 
pality has  no  power  or  agency  to  perform.  But  the  proof  in- 
troduced by  the  defendant  falls  short  of  the  principle  it  was 
intended  to  support.  By  its  charter  the  city  of  Meridian  is 
given  extensive  powers  of  taxation  over  property,  persons,  and 
privileges,  and  one  half  of  the  taxes  derived  from  real  and 
personal  property  is  directed  to  be  appropriated  to  "the  laying 
out,  grading,  improving,  and  keeping  in  repair  the  streets  and 
avenues  of  the  city." 

The  real  position  assumed  by  the  city  is,  that  its  revenues 
appropriable  to  its  streets  were  expended  in  other  and  more 
populous  parts  of  the  city,  leaving  no  sums  to  be  devoted  to 
repairs  of  streets  in  less  frequented  parts,  by  reason  of  which 
the  street  where  the  accident  occurred,  as  well  as  many  others, 
had  never  been  graded  or  worked  upon.  The  defense  of  want 
of  funds  is  really  blended  with  another,  which  is  more  promi- 
nently set  forth,  and  is,  that  the  city  was  not  bound  to  open 
and  put  in  repair  the  street  on  which  plaintifif  was  walking 
when  injured,  because  it  was  not  needed  for  the  use  of  the 
public  generally,  and  if  graded,  would  have  been  used  by  only 
one  or  two  families. 

It  is  true,  we  think,  that  a  town  is  not  called  upon  to  open 
new  streets  in  advance  of  public  needs,  and  even  where  a 
street  has  been  accepted,  —  recognized  as  a  public  way,  —  a 
different  and  less  degree  of  care  may  suffice  for  one  infre- 
quently used  than  for  those  in  the  heart  of  the  town.  But  it 
does  not  follow  because  a  way  is  but  little  used,  that  the  city 
may  permit  pitfalls  and  dangerous  precipices  to  be  made  and 
continued  in  it. 

It  appears  that  many  years  ago  one  Stone,  who  then  owned 
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the  adjacent  property,  threw  up  a  part  of  the  street  forming  a 
sidewalk,  which  ended,  at  the  intersection  of  Thirteenth  Street 
with  Twenty-fourth  Avenue,  in  a  precipitous  descent  of  some 
five  or  six  feet.  One  unacquainted  (as  was  the  plaintiff)  with 
the  way,  who  walked  along  Thirteenth  Street  toward  Twenty- 
fourth  Avenue,  might  well  suppose  that  a  way  would  be  found 
into  the  avenue.  Walking  in  the  day,  the  condition  of  things 
would  l)e  at  once  observed;  but  in  the  darkness  of  night,  the 
probabilities  are  that  the  ordinary  traveler  would  first  know 
of  the  danger  by  walking  over  the  descent.  This  condition  of 
things  had  existed  for  five  or  six  years,  and  was  either  actually 
known  to  the  city,  or  ought  to  have  been  known  by  the  exer- 
cise of  ordinary  care.  It  was  the  duty  of  the  city  to  know, 
within  a  reasonable  time,  of  obstructions  placed  in  the  streets 
by  others,  and  to  cause  the  same  to  be  removed. 

It  is  not  incumbent  upon  one  who  has  sustained  damage  to 
prove  that  the  city  had  actual  notice  of  the  defect  by  which 
the  injury  was  caused.  Negligent  ignorance  is  no  less  a  breach 
of  duty  than  willful  neglect.  The  circumstances  of  each  case 
must  determine  whether  constructive  notice  of  the  d  feet  is  to 
be  attributed  to  the  corporate  authorities;  but  where,  as  here, 
the  defect  was  manifest,  and  of  such  dangerous  character  as 
to  obtrude  its  existence  to  the  most  casual  observer,  and  had 
existed  through  many  years,  but  one  conclusion  can  be  reached, 
and  that  is,  that  the  authorities  of  the  city  could  only  have 
remained  ignorant  by  neglecting  all  supervision  of  the  streets 
in  that  locality. 

The  evidence  introduced  by  the  plaintiff  was  abundant  to 
show  that  Thirteenth  Street  had  been  accepted  by  the  corpo- 
rate authorities,  and  was  one  of  the  streets  of  the  city. 

The  judgment  is  reversed,  and  cause  remanded. 


Municipal  Corporations  —  Duty  to  Keep  Streets  in  Repair.  — 
A  municipality  must  keep  its  streets  in  repair,  so  that  ordinarily  ).;  a  lent 
persons  may  use  them  without  injury  to  themselves:  Town  of  Knujlits- 
town  V.  Musgrove,  116  Ind.  12];  9  Am.  St.  Rep.  827,  and  note;  City  o/ 
Anderson  v.  East,  117  Ind.  126;  10  Am.  St.  Rep.  35,  and  note.  But  see 
Arkadelphia  v.  Windham,  49  Ark.  1.S9;  4  Am.  St.  Rep.  32,  and  note.  In  the 
absence  of  an  express  statutory  provision,  the  munici^jality  is  still  bound  to 
keep  its  streets,  alleys,  bridges,  etc.,  in  a  condition  which  will  give  safety  to 
those  traveling  upon  them;  for  such  duty  is  implied  from  the  authority  given 
to  the  municipality  to  levy  taxes  for  such  a  purpose:  Board  of  Com)imsioner» 
V.  Topcka,  .39  Kan.  197;  and  wliere  the  charter  of  a  city  imposes  the  duty  of 
keeping  its  streets  and  sidewalks  in  repair,  it  must  do  sO:  Young  v.  Villiti/e 
of  Waterdlle,  39  Minn.  19li.  So  that  when  a  city  through  negligence  allows 
its  streets  to  become  defcetive,  it  must  suffer  the  couse(jueuces  in  damages 
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to  any  who  are  injured  thereby:  Village  of  Ponca  v.  Craicford,  23  Neb.  6G2; 
8  Am.  St.  Rep.  144,  and  note;  Cifi/  of  Denver  v.  Dean,  10  Col.  375;  3  Am.  St. 
Rep.  594;  City  of  Denver  v.  Williams,  12  Col.  475.  So  a  city  may  become 
liable  for  leaving  an  unguarded  and  steep  embaukmtnt  alongside  a  public 
street:  OUon  v.  City  of  Chippewa  Falls,  71  Wis.  558;  or  for  depositing  or  per- 
mitting others  to  deposit  refuse  material  in  a  river  adjoining  a  street,  so  that' 
the  deposit  has  the  delusive  appearance  of  a  prolongation  of  the  street:  Nay 
V.  St.  Paul  City,  40  Minn.  458;  or  for  a  failure  to  place  a  railing  along  a  street, 
where  the  circumstances  demand  it  for  public  safety:  Higgins  v.  Boston,  148 
Mass.  484;  County  Comniiinioners  v.  Broadtuatern,  69  Md.  533;  or  for  failing, 
to  guard  excavations  in  streets:  Note  to  Spirlinuk  v.  City  of  Salem,  79  Am. 
Dec.  702-705;  or  for  any  non-repair,  whereby  the  public  are  endangered  in 
their  traveling:  Note  to  Weisenberg  v.  City  of  Appleton,  7  Am.  Rep.  43,  44; 
note  to  Raymond  v.  City  of  Lowell,  53  Am.  Dec.  67,  68. 

Notice  of  Defects  in  Streets.  —  What  will  charge  a  city  with  notice 
of  defects  in  its  streets:  Turner  v.  City  of  Newburgh,  109  N.  Y.  301;  4  Am. 
St.  Rep.  453,  and  cases  cited  in  note.  A  city  must  be  presumed  to  know  of 
defects  in  its  streets  when  for  nine  years  it  has  neither  repaired  such  streets 
nor  examined  them:  Sherwood  v.  District  of  Columbia,  3  Mackoy,  276;  51  Am. 
Rep.  776.  Knowledge  by  a  policeman  of  defects  in  a  street  is  knowledge  of 
the  municipality:  Carrington  v.  St.  LouLf,  89  Mo,  208;  58  Am.  Rep.  108; 
Behburg  v.  Mayor,  91  N.  Y.  137;  43  Am.  Rep.  657.  Notice  of  defects  in  a 
sidewalk  may  be  presumed,  when  they  have  existed  some  length  of  tiiiie: 
Village  of  Ponca  v.  Crawford,  23  Neb.  662;  8  Am.  St.  Rep.  144.  Notice  to 
an  officer  of  a  city  is  notice  to  the  city  of  defects  in  the  streets:  City  of  Den- 
ver V.  Dean,  10  Col.  375;  3  Am.  St.  Rep.  594,  and  note.  Proof  that  a  mor- 
tar-box was  placed  in  a  public  highway  on  Saturday  afternoon,  and  tho 
overseer  of  the  public  roads  in  that  district  had  notice  of  such  fact  Sunday 
morning,  is  notice  sufficient  to  make  the  town  liable  for  an  injury  sustained 
by  a  traveler  upon  th«  road  Sunday  evening:  Bloor  T.  Town  of  Delafield,  69 
Wis.  273. 

Municipal  Cokporations.  —  Sidewalks  are  generally  built  by  the  abutting 
property  owners,  not  by  the  finances  of  the  municipality;  so  that  knowledge 
by  one  who  is  hurt  by  a  defective  sidewalk,  as  to  the  want  of  finances  in  the 
city  treasury,  will  not  charge  him  with  notice  of  the  defects:  Village  of  Ponca 
T.  Crawford,  23  Neb.  662;  8  Am.  St.   Rep.  144. 


Louisville,  New  Orleans,  and  Texas  Eailwat 
Company  v.  State. 

[66  Mississippi,  662.1 
Constitutional  Law — Statute  Providing  Separate  Accommodation* 
FOR  WuiTE  and  Colored  Passengers.  —  A  statute  providing  "that 
all  railroads  carrying  passengers  within  this  state  (other  than  street  rail- 
roads) shall  provide  equal  but  separate  accommodations  for  the  white 
and  colored  races,  by  providing  two  or  more  passenger-cars  for  each  pas- 
senger train,  or  by  dividing  the  passenger- cars  by  a  partition,  so  as  to 
secure  separate  accomiriod.-ai'iiis,"  and  also  providing  that  any  railroad 
failing  to  comply  with  sitch  requirements  shall  be  deemed  guilty  of  a 
misdemeanor,  is  eon.stitnt Icual,  and  not  in  conliiet  with  sectiiHi  S  of  arti- 
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ole  1  of  the  United  States  constitution,  regarding  the  regulation  of  inter- 
state commerce,  so  far  as  such  statute  applies  to  the  transportation  of 
passengers  within  the  state,  although  the  railroad  indicted  extends 
through  tlififereut  states,  and  is  engaged  in  carrying  interstate  passengers- 

Section  3  of  the  act  referred  to  in  the  concluding  section  of 
iihe  opinion  is  as  follows:  "  Every  conductor  of  trains  carrying 
passengers  in  this  state  is  hereby  authorized  to  assign  passen- 
gers to  any  car  or  to  seats  in  a  particular  part  of  any  car  on 
his  train;  provided  that  equal  accommodations  are  given  to 
passengers  holding  tickets  of  the  same  class,  and  any  forcible 
Tesistance  to  such  assignment  shall  be  deemed  a  breach  of 
the  peace." 

Yerger  and  Percy,  and  W.  P.  and  J.  B.  Harris^  for  the  appel- 
lant. 

T.  M.  Miller,  attorney-general,  for  the  state. 

Cooper,  J.  On  the  2d  of  March,  1888,  the  legislature  of  this 
-istate  passed  an  act  entitled  "An  act  to  promote  the  comfort  of 
passengers  on  railroad  trains,"  which  is  as  follows:  — 

"  Section  1.  That  all  railroads  carrying  passengers  in  this 
«tate  (other  than  street  railroads)  shall  provide  equal  but  sepa- 
rate accommodations  for  the  white  and  colored  races,  by  pro- 
-viding  two  or  more  passenger-cars  for  each  passenger  train,  or 
l)y  dividing  the  passenger-cars  by  a  partition,  bo  as  to  secure 
separate  accommodations. 

"  Sec.  2.  That  the  conductors  of  such  passenger  trains  shall 
Jiave  power  and  are  hereby  required  to  assign  each  passenger 
to  the  car,  or  the  compartment  of  a  car  (when  it  is  divided 
loy  a  partition),  used  for  the  race  to  which  such  passenger  be- 
longs; and  should  any  passenger  refuse  to  occupy  the  car  to 
which  he  or  she  is  assigned  by  such  conductor,  said  conductor 
shall  have  power  to  refuse  to  carry  such  passenger  on  his  train, 
and  for  such  refusal  neither  he  nor  the  railroad  company  shall 
be  liable  for  any  damages  in  any  court  in  this  state. 

"  Sec.  3.  All  railroad  companies  that  shall  refuse  or  neglect, 
'Within  sixty  days  after  the  approval  of  this  act,  to  comply  with 
rthe  requirements  of  section  1  of  this  act  shall  be  deemed 
:.guilty  of  a  misdemeanor,  and  shall,  upon  conviction  in  a  court 
-of  competent  jurisdiction,  be  fined  not  more  than  five  hundred 
<iollars,  and  any  conductor  that  shall  neglect  or  refuse  to  carry 
out  the  provisions  of  this  act  shall,  upon  conviction,  be  fined 
not  less  than  twenty-five  nor  more  than  fifty  dollars  for  each 
offense." 
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On  the  first  day  of  August,  1888,  the  appellant  was  indicted 
in  the  circuit  court  of  Tunica  County  for  failure  to  comply 
with  section  1  of  the  act  above,  and  in  defense  pleaded  that  it 
"owned  and  operated  a  continuous  road  running  from  the  city 
of  Memphis,  in  the  state  of  Tennessee,  through  and  across  the 
state  of  Mississippi,  and  to  the  city  of  New  Orleans,  in  the 
state  of  Louisiana,  carrying  on  its  passenger  trains  passengers 
of  both  the  white  and  colored  races,  from  Memphis,  and  other 
points  in  the  state  of  Tennessee,  destined  to  New  Orleans,  and 
other  points  in  the  state  of  Louisiana,  and  other  states  in  the 
United  States,  and  so  carrying  passengers  of  both  races  from 
New  Orleans,  and  other  points  in  the  state  of  Louisiana,  des- 
tined to  Memphis,  Tennessee,  and  other  points  in  the  state  of 
Tennessee,  and  elsewhere  throughout  the  United  States;  that 
it  doth  now,  and  hath  at  all  times  and  on  all  occasions,  pro- 
vided equal  but  not  separate  accommodations  for  passengers 
of  the  white  and  colored  races;  that  to  provide  separate  ac- 
commodations for  the  two  races  would  greatly  increase  the 
cost  of  carrying  the  interstate  passengers  aforesaid,  and 
greatly  hinder,  delay,  and  obstruct  the  defendant  in  making 
its  interstate  connections  with  other  carriers  of  passengers, 
and  that  it  hath  not  since  long  prior  to  the  first  day  of  May, 
1888,  carried  any  passenger  in  the  county  of  Tunica,  or  within 
the  limits  of  the  state  of  Mississippi,  save  only  upon  its  trains 
regularly  engaged  and  operated  in  the  interstate  carriage  of 
passengers  aforesaid,  and  in  all  instances  actually  carrying 
such  interstate  passengers;  the  right,  privilege,  and  immunity 
of  doing  which,  free  from  any  government  regulation  or  con- 
trol thereof,  save  by  the  Congress  of  the  United  States,  the 
defendant  doth  plead  and  claim,  under  article  1,  section  8,  of 
the  constitution  of  the  United  States;  and  this  the  defendant 
is  ready  to  verify;  wherefore,"  etc. 

To  this  plea  a  demurrer  was  interposed  by  the  state,  which 
was  sustained  by  the  court,  and  thereupon,  a  plea  of  not 
guilty  being  filed,  there  was  trial  and  conviction,  and  the  de- 
fendant appeals. 

It  is  assumed  by  counsel  for  appellant  that  the  act  under 
consideration  was  intended  to  regulate  not  only  the  transpor- 
tation of  passengers  taken  up  and  set  down  within  the  state, 
but  those  taken  up  within  the  state  to  be  carried  without, 
those  taken  up  without  to  be  brought  within,  and  those  taken 
up  without  to  be  carried  across  the  state  and  into  other  states. 

An  examination  of  the  record  shows  that  the  omission  for 
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which  the  indictment  was  found  was  the  neglect  to  provide 
the  "separate"  accommodation  required  hy  section  1  of  the 
act,  and  not  for  faiUng  to  assign  to  such  separate  car  or  com- 
partment interstate  travelers  upon  appellant's  train.  We  are 
not,  therefore,  called  upon  to  determine  whether  the  legisla- 
tion in  question  would  be  valid  if  applied  to  persons  other 
than  those  taken  up  within  the  state  to  be  set  down  within  it. 
Confining  our  attention  to  the  question  necessarily  involved, 
it  being  also  the  distinct  issue  presented  by  the  plea  of  the 
company,  the  inquiry  is,  whether  the  state  is  precluded  from 
requiring  separate  accommodations  for  purely  domestic  trav- 
elers of  different  races  because  to  furnish  the  same  would  im- 
pose a  burden  upon  the  carrier,  or  because  the  requirement 
affects  interstate  travel  upon  the  trains  of  the  company. 

Upon  this  question,  this  court  sustains  the  relation  of  an 
inferior  tribunal,  and,  without  regard  to  the  opinions  of  its 
members,  must  conform  to  the  decisions  of  the  supreme  court 
of  the  United  States,  by  which  court  only  can  an  authorita- 
tive decision  be  made.  Without  attempting  to  argue  for  or 
against  any  conclusions  reached  by  that  court,  we  shall  en- 
devor  only  to  deduce  from  them  the  principles  proper  to  be 
applied  to  the  decision  of  the  question  involved. 

The  development  of  an  immense  interstate  commerce,  with 
its  incidental  multitude  of  phases  and  ramifications,  has 
disclosed  to  the  generation  of  this  day  the  magnitude  of  the 
power  delegated  to  the  federal  government  by  that  clause  of 
section  8  of  article  1  of  the  constitution  by  which  Congress  is 
given  power  "to  regulate  commerce  with  foreign  nations  and 
among  the  states  and  with  the  Indian  tribes." 

It  is  not  surprising  that  the  recognition  of  its  extent  has 
been  of  gradual  growth  in  the  court  called  upon  to  construe 
it,  nor  that  injudicial  utterances  there  have  been  inconsistent 
and  conflicting  expressions.  It  does  not  lie  within  our  prov- 
ince to  point  out  or  criticise  real  or  supposed  inconsistencies, 
but  taking  the  more  recent  decisions  of  that  court,  where  they 
have  limited  or  overruled  prior  cases,  to  apply  the  principles, 
as  we  understand  them  to  be  now  announced,  to  the  cause  be- 
fore us.  But  it  does  not  follow  that  we  are  to  treat  decisions 
not  clearly  overruled  as  not  longer  binding  because  remarks 
are  to  be  found  in  later  cases,  which,  somewhat  extended,  may 
be  thought  to  bo  applicale  to  the  facts  here  involved. 

We  concede  it  to  be  settled,  as  stated  by  counsel  for  appel- 
lant, that  transportation  of  persons  is  as  much  commerce  as 
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transportation  of  property,  and  as  a  corollary,  that  the  interstate 
transportation  of  persons  is  interstate  commerce,  and  that  the 
state  may  not  regulate  such  commerce,  since  it  is  national  in 
character,  and  requires  uniformity  of  regulation.  It  may  also 
be  conceded  that  absence  of  legislation  by  Congress  on  the 
subject  is  indicative  of  its  will  that  such  commerce  shall  be 
free  and  untrammeled.  The  question  returns,  whether  the  act 
under  consideration  is  a  regulation  of  interstate  commerce, 
and  upon  its  solution  hinges  the  controversy. 

The  cases  of  Hall  v.  Decuir,  95  U,  S.  485,  and  Wabash  etc. 
R.  R.  Co.  V.  Illinois,  118  Id.  557,  are  relied  upon  as  decisive 
against  the  validity  of  the  statute.  We  do  not  so  understand 
them. 

Hall  V.  Decuir,  supra,  was  a  case  in  which  the  validity  of  a 
statute  of  the  state  of  Louisiana  was  involved.  The  statute, 
in  effect,  required  all  persons  engaged  within  that  state  in  the 
business  of  common  carriers  of  passengers  to  admit  all  per- 
sons traveling  on  the  conveyance  employed  in  the  business  to 
equal  privileges  in  all  parts  of  the  conveyance,  without  dis- 
crimination on  account  of  race  or  color,  and  a  right  to  recover 
actual  and  exemplary  damages  was  given  to  any  person  in- 
jured by  the  refusal  of  the  carrier  to  comply  with  the  law. 
Decuir,  a  passenger  from  one  point  to  another  within  the  state, 
was  refused  access  to  the  cabin  reserved  for  white  passengers, 
on  a  steamer  engaged  in  interstate  business  on  the  Mississippi 
River,  and  brought  suit  against  the  owner  of  the  boat  to  re- 
cover damages.  The  statute  was  held  unconstitutional  by  the 
supreme  court  of  the  United  States,  as  being  a  regulation  of 
interstate  commerce.  As  observed  by  this  court  in  Yazoo  etc. 
R.  R.  Co.  V.  Stone,  62  Miss.  607,  the  state  of  Louisiana  had  no 
relationship  to  or  control  over  the  instruments  by  which  the 
commerce  was  conducted.  It  was  an  attempt  to  regulate  an 
interstate  carrier,  acting  under  license  from  the  United  States, 
and  plying  the  navigable  waters  of  the  same.  The  state  had 
no  control  over  the  way,  the  boat,  or  the  owner.  It  was  an  at- 
tempt to  regulate  that  which  it  did  not  create  or  license,  and 
which  it  might  neither  control  nor  destroy.  The  language  of 
the  court,  as  applied  to  the  facts  of  that  case,  is  compatible 
with  a  liberal  exercise  by  the  state  of  power  over  its  own  cor- 
porations, which  live  and  move  and  have  their  being  by  virtue 
of  its  laws.  It  is  urged,  however,  that  in  Wabash  etc.  R.  R.  Co. 
v.  Illinois,  supra,  it  has  been  held  equally  incompetent  for  the 
state  to  regulate  interstate  coniinerce  conducted  over  artificial 
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ways  created  by  the  state,  or  under  its  authority,  as  to  regu- 
late commerce  on  the  navigable  waters  of  the  United  States. 
In  that  case,  the  only  question  presented  or  decided  was, 
whether  a  state  statute,  controlling  the  rates  to  be  charged  by 
the  common  carrier  for  transportation  of  freight  within  the 
state,  could  be  applied  to  n  contract  for  continuous  transporta- 
tion from  a  point  without  to  a  point  within  the  state.  It  was 
held  that  it  could  not,  since  the  contract  was  for  interstate 
commerce,  and,  as  such,  not  within  state  regulation  or  control. 

In  delivering  the  opinion  of  the  court.  Miller,  J.,  reviews  the 
cases  of  Munn  v.  Illinois,  94  U.  S.  113,  Chicago  etc.  R.  R.  Co. 
v.  Iowa,  94  Id.  155,  and  Peik  v.  Chicago  etc.  R.  R.  Co.,  94  Id. 
164,  and  declares  much  that  was  said  in  them  to  have  been 
decided  without  sufficient  consideration.  His  criticism  of 
those  cases  was,  however,  confined  to  so  much  thereof  as 
allirmed  the  right  of  the  state,  in  the  absence  of  legislation  by 
Congress,  to  regulate  the  transportation  of  property  or  persons 
from  points  within  to  points  without  the  state.  We  are  not 
warranted  in  extending  the  effect  of  the  decision  so  as  to  in- 
clude denial  of  the  right  of  the  state  to  regulate  domestic 
transportation,  though  conducted  by  carriers  engaged  in  inter- 
state commerce.  Indeed,  the  express  language  of  the  court 
<3xclude8  such  conclusion,  for  the  majority  opinion  declares 
that  "if  the  Illinois  statute  could  be  construed  to  apply  exclu- 
sively to  contracts  for  a  carriage  which  begins  and  ends  within 
the  state,  disconnected  from  a  continuous  transportation 
through  or  into  other  states,  there  does  not  seem  to  be  any 
difficulty  in  holding  it  to  be  valid." 

The  question  here  is  a  different  one  from  either  of  those  in- 
volved in  these  cases.  It  is  more  nearly  akin  to  that  decided 
in  Stone  v.  Farmers'  Loan  and  Trust  Co.,  116  U.  S.  307,  in 
which  the  right  to  regulate  domestic  commerce  was  consid- 
ered and  upheld.  It  is  a  matter  of  common  knowledge  that 
there  are  at  present  many  state  commissions  for  the  regula- 
tion of  state  commerce,  and  one  by  the  general  government 
for  the  regulation  of  that  between  the  states.  Each  occupies 
a  field  from  which  the  other  is  excluded,  and  each  is  essen- 
tial, or  deemed  so  to  be,  to  full  control  of  the  commerce  of  the 
country.  By  what  authority  can  the  transportation  of  do- 
mestic travelers  be  controlled  if  not  by  that  of  the  state? 
Congress  has  no  jurisdiction  over  the  subject,  it  being  con- 
fined to  commerce  "with  foreign  nations,  and  among  the 
states,  and  with  the  Indian  tribes."    Suppose  Congress  should 
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deem  it  advisable  to  enact  a  law  similar  to  our  statute  for  the 
regulation  of  interstate  transportation  of  passengers,  could  it 
be  contended  that  it  controlled  as  to  passengers  taken  up  and 
set  down  within  a  state? 

But  how  does  the  statute  interfere  with  interstate  commerce, 
if  it  be  true  that  it  has  no  application  save  to  those  traveling 
wholly  witliin  the  state?  It  is  manifest,  from  the  plea,  that 
the  statute  is  resisted  because  it  imposes  a  burden,  not  on 
commerce,  but  upon  the  carrier.  The  addition  of  a  car  at  the 
state  line  to  each  of  its  trains  may  impose  additional  expense 
to  the  company,  but  how  it  is  a  burden  upon  or  obstruction 
to  commerce  it  is  difficult  to  perceive.  We  do  not  know  of 
any  decision  in  which  the  supposed  burden  on  commerce, 
easily  obviated  by  the  act  of  the  corporation,  has  been  held 
to  invalidate  a  statute,  in  the  interest  of  the  carrier.  The 
United  States  have  no  concern  with  the  policy  merely  of  do- 
mestic state  laws.  It  may  be  that  they  are  harsh,  or  unfair, 
or  unjust.  Admit  it,  and  what  follows?  Surely  not  that  they 
are  invalid,  but  only  that  they  should  be  repealed  by  that 
power  having  jurisdiction  of  the  subject. 

It  would  seem  to  follow  that  since  the  transportation  of  pas- 
sengers and  of  property  stand  upon  the  same  footing,  regula- 
tions of  property  within  state  limits  being  valid,  regulations 
touching  passengers  of  the  same  character,  i.  e.,  domestic  trav- 
elers, are  also  valid. 

We  do  not  think  the  act  under  consideration  was  repealed 
by  section  3  of  the  act  of  March  14,  1888. 

The  judgment  is  therefore  affirmed. 


Constitutional  Law — Civil  Rights.  —  "An  act  to  proride  that  all 
citizens  shall  be  entitled  to  the  same  civil  rights  "  IM  within  the  power  of  a 
legislature:  Messenger  v.  State,  25  Neb.  674;  but  all  legislation  discrimi- 
nating against  a  particular  race  is  in  violation  of  the  federal  constitution: 
Dawson  v.  Lee,  83  Ky.  49. 

Under  the  statutes  of  Iowa  and  Nebraska,  owners  of  barber-shops  cannot 
discriminate  against  negroes  because  of  their  color  or  race:  State  v.  Hall,  72 
Iowa,  625;  Mfsseufjer  v.  State,  25  Neb.  674. 

So  under  the  statutes  of  Illinois,  Louisiana,  and  Missi.ssippi  it  has  been 
held  that  owners  of  theaters  cannot  lawfully  deny  negroes  access  to  their 
theaters,  or  to  the  sevcial  grades  of  seats  therein,  on  account  of  race  and 
color:  Baylies  v.  Curry,  128  III.  287;  Joseph  v.  liidwdl,  28  La.  Ann.  382;  26 
Am.  Rep.  102;  Donnell  v.  State,  48  Miss.  661;  12  Am.  Rep.  376.  Hut  see 
note  to  McCrea  v.  Marsh,  71  Am.  Dec.  749,  as  to  the  eflect  of  civil-righta 
laws  ci8  applied  to  a  negro's  right  to  admission  into  places  of  amusement. 

Likewise  it  has  been  decided  that  a  negro  may  not  be  excluded  from  a 
public  skating-rink  simply  because  of  his  race  and  color:  Peopk  v.  King,  110 
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N.  Y.  418;  6  Am.  St.  Rep.  3S9;  but  a  negro  may  be  excluded  from  a  skat- 
ing-rink which  ia  not  liceused,  though  kept  for  hire:  BowUnv.  Lyon,  67  Iowa, 
630;  5ii  Am.  Rep.  355. 

But  statutes  establishing  a  separate  system  of  Bchools  for  the  white  and 
colored  children  are  valid,  not  being  in  violation  of  the  federal  constitu- 
tion; and,  under  such  laws,  colored  children  may  be  excluded  from  schools 
provided  for  white  children  exclusively,  when  other  schools  have  been  pro- 
vided for  the  colored  children:  Ward  v.  Flood,  48  Cal.  36;  17  Am.  Rep. 
405;  Cory  v.  Carter,  48  Ind.  327;  17  Am.  Rep.  738;  People  t.  Oaliagher,  93 
N.  Y.  438;  46  Am.  Rep.  232,  and  note  246-259. 


Smith  v.  Ratolipp. 

[66  Mississippi,  683.] 
Exemptions. — Insurancb  Money  Duk  on  the  Loss  of  a  Hovsb  which 
was  part  of  the  ho?nestead  of  the  insured  is  not  exempt  from  levy  under 
execution  or  attachment. 

Garnishment  against  the  Equitable  Insurance  Company. 
The  judgment  debtor  admitted  the  indebtedness,  but  claimed 
the  money  in  dispute  as  exempt,  because  it  was  the  proceeds  of 
3.  fire  insurance  policy  on  his  house,  which  was  part  of  the  home- 
stead when  it  was  burned.  Judgment  against  plaintifi',  and  he 
.appeals. 

R.  H.  Thompson,  for  the  appellant. 

M.  Cassedy,  for  the  appellees. 

Campbell,  J.  The  single  question  presented  by  this  record 
is  this:  Is  the  money  due  from  an  insurance  company  on  the 
loss  of  the  house,  which  was  a  part  of  the  homestead  of  the  in- 
sured, exempt  from  liability  to  legal  process  against  the  home- 
stead exemptionist? 

If  called  on  to  declare  what  should  be  the  law,  our  answer 
would  bt,  that,  inasmuch  as  the  house  was  exempt,  the  money 
due  because  of  its  destruction  should  be,  to  enable  the  owner 
to  rebuild.  This  would  accord  with  the  policy  which  secures 
the  homestead  against  the  demands  of  creditors;  for  it  is  un- 
doubtedly true  that  a  contract  made  to  secure  its  owner  against 
the  consequences  of  loss  from  the  destruction  of  what  the  law 
has  endeavored  to  secure  to  him,  by  denying  to  his  creditors 
the  right  to  take  it  for  debts,  ought  to  secure  its  avails  to  the 
exemptionist  for  the  purpose  of  replacing  his  loss;  and  thus 
he  would  be  encouraged  to  secure  indemnity  for  such  a  loss 
by  effecting  insurance.     We  perceive  how  completely  it  is  in 
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the  power  of  the  insured  to  defeat  the  pursuit  of  creditors  by 
inducing  the  insurer  to  rebuild,  where  the  contract  provides  for 
this;  and  therefore  of  how  little  value  an  announcement  of 
the  liability  to  his  creditors  of  money  due  for  such  a  loss  as 
we  have  supposed,  to  an  exemptionist,  will  ordinarily  be.  But 
regarding  it  as  our  duty  to  declare  the  law  as  we  understand 
it  to  be,  and  not  to  make  it  (when  we  find  it  already  made), 
we  are  constrained  to  announce  that  the  question  stated  in  the 
beginning  of  this  opinion  must  be  answered  in  the  negative. 

This  results,  necessarily,  from  the  established  doctrine, 
which  is,  that  only  those  things  are -exempt  which  the  statutes 
declare  to  be,  and  everything  not  embraced  is  liable  to  credi- 
tors. 

A  homestead  is  exempt,  and  the  house  is  part  of  it;  but  the 
money  due  on  a  policy  of  insurance  on  the  house  is  neither  the 
house  nor  the  representative  of  it.  It  is  the  result  of  a  personal 
contract  of  indemnity  against  the  loss  of  the  house,  which  con- 
tract was  founded  on  an  independent  consideration  in  the 
premium  paid  by  the  insured.  The  house  was  the  subject  of 
the  contract,  it  is  true,  but  the  idemnity  was  purchased  by  its 
price,  the  premium  paid.  What  the  law  exempts  is  the  home- 
stead, and  not  what  may  grow  out  of  it  or  arise  from  it  as  the 
result  of  some  contract  made  by  the  exemptionist,  —  the  home- 
stead, and  not  the  proceeds  of  it  in  another  form  which  is  not 
exempt.  If  the  exemptionist  had  sold  his  house,  the  debt  due 
for  it  would  not  be  exempt,  because  the  statute  does  not  de- 
clare that  money  shall  be  exempt  which  arises  by  contract 
from  what  is  exempt. 

The  money  made  by  the  use  of  the  homestead  is  not  exempt; 
and  when  exempt  property  is  by  act  of  the  exemptionist  con- 
verted into  what  is  not  exempt,  the  protection  of  the  exemp- 
tion laws  cannot  be  claimed.  But  even  if  the  proceeds  of  the 
homestead  were  exempt,  the  money  due  by  the  policy  of  in- 
surance would  not  be,  for  it  is  not  the  proceeds  of  the  house 
but  of  the  policy, — an  independent  personal  contract.  The 
house  was  not  insured.  The  owner  was  insured  by  the  con- 
tract to  pay  him  a  sum  of  money  as  indemnity  against  loss. 

These  principles  are  universally  recognized,  so  as  to  deny  to 
a  mortgagee,  who  has  no  special  contract  right  as  to  insurance, 
the  right  to  claim  the  proceeds  of  a  policy  of  insurance  as  ap- 
I)ropi-iable  to  his  mortgage  on  the  insured  property;  and  we 
have  held  that  a  fraudulent  grantee  of  land  may  hoM  tlio 
money  due  by  a  policy  of  insurance  on  a  building  on  it  against 
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the  claiin  of  creditors  entitled  to  subject  the  land  and  build- 
ings to  follow  the  insurance  money:  Bernheim  v.  ^c«r,*66  Miss. 
149. 

It  follows  logically,  from  these  settled  principles,  that  the 
insurance  money  does  not  occupy  the  place  of  the  destroyed 
building,  and  if  not,  there  is  no  legal  ground  on  which  to 
aflirtn  that  it  is  exempt  because  the  building  was. 

This  view  is  fully  sustained  by  the  supreme  court  of  New 
Hampshire:  Wooster  v.  Page,  54  N.  H.  125;  20  Am.  Rep.  128. 
Thompson  on  Homesteads  and  Exemptions,  sec.  750,  says: 
"  The  insurance  money  is  not  liable  to  garnishment,"  and  cites 
Houghton  v.  Lee,  50  Cal.  101,  and  Cooney  v.  Cooney,  65  Barb. 
524,  to  support  this  view;  and  after  stating  the  denial  of  this 
rule  by  the  supreme  court  of  New  Hampshire,  adds:  "  But  the 
rule  is  founded  on  reasons  too  cogent  to  be  shaken  by  the  dis- 
sent even  of  that  able  court." 

What  are  the  reasons  ?  They  are  not  given  by  Thompson, 
and  the  California  court  in  the  case  cited  did  not  state  any 
reason,  but  simply  affirmed  the  judgment  of  the  lower  court. 
The  New  York  case  is  the  decision  of  an  inferior  court,  and 
while  the  opinion  in  the  case  is  longer  than  in  the  Cali- 
fornia case,  it  is  as  destitute  of  any  satisfactory  reason  to  sus- 
tain its  conclusion  as  is  the  other,  which  does  not  attempt  to 
furnish  any. 

Smyth  on  Homesteads,  sec.  102,  follows  Thompson,  citing 
the  California  case  above. 

The  question  was  before  the  supreme  court  of  Texas  in  Cam- 
eron V.  Fay,  55  Tex.  58,  and  it  was  held  that  the  insurance 
money  was  not  liable,  citing  Houghton  v.  Lee,  50  Cal.  101; 
Tlioaipson  on  Homesteads,  750;  citing  also  Cooney  v.  Cooney, 
6,')  Harb.  524. 

The  Texas  case  so  strikingly  illustrates  the  illogical  conclu- 
sion of  the  court,  in  deciding  it,  as  to  forbid  our  adoption  of  it 
as  a  precedent.  In  that  case  the  mechanics  who  erected  the 
I'uil'iiiig  insured,  and  had  a  lien  on  it,  were  denied  the  right 
to  follow  through  the  ashes  the  money  arising  from  the  insur- 
ance, on  the  universally  accepted  doctrine  that  this  money 
resulted,  not  from  the  building,  but  from  a  personal  contract  of 
indemnity  founded  on  an  independent  consideration;  but  when 
the  mechanics  sought  to  apply  the  money  to  their  judgment 
as  lien  creditors,  the  court,  wliich  had  said  that  the  money  did 
not  represent  the  house,  but  was  the  avails  of  contract,  on  this 
contention   held  that  tlie  money  did  occupy  the  place  of  the 
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house;  thus  presenting  a  conspicuous  example  of  reasoning  to 
a  just  result  on  one  question  in  the  case,  and  leaping  to  a  de- 
sired conclusion  on  another  question  in  the  same  case,  —  an  ex- 
ample we  shrink  from  imitating.  In  that  case  the  court  says: 
"  We  are  of  opinion  that  the  proceeds  of  the  policy  of  insur- 
ance upon  the  homestead,  effected  for  its  protection  and  preser- 
vation as  such,  should,  for  a  reasonable  time  at  least,  be  ex- 
empt," etc.  What  is  a  reasonable  time,  and  how  is  this  to  be 
determined  ?  That  view  is  not  only  unsupported  by  principle^ 
but  is  full  of  practical  difficulty. 

We,  too,  think,  with  the  Texas  court,  that  the  proceeds  of  the 
policy  should  be  exempt,  as  the  house  was;  but  the  statute  has^ 
not  made  it  so,  and  it  is  impossible  to  reason  correctly  from, 
established  rules *to  the  conclusion  in  favor  of  exemption,  and  i 
we  do  not  think  it  allowable  to  jump  to  a  desired  result.  We 
might  have  done  so,  and  cited  Thompson  and  Smyth  as  au- 
thority for  the  announcement;  but  it  is  not  always  safe  to  ac- 
cept without  question  what  is  laid  down  in  text-books  or  the 
opinions  of  the  courts. 

Judgment  reversed,  and  the  money  directed  to  be  applied  ta 
the  judgment.  

Attachment  and  Garnishment.  —  An  nnadjnsted  loss  on  at  policy  of  in- 
surance may  be  attached:    Knox  v.  Protection  Ins.  Co.,  9  Conn.  430;  25  Am. 
Dec.  33.     An  insurance  company  may  be  liable  as  a  garnishee  or  a  trustee, 
after  a  loss,  even  though  the  insured  property  was  exempt  from  attachment  ;:^- 
WoosUr  V.  Page,  54  N.  H.  125;  20  Am.  Rep.  128. 

Attachment  and  Garnishment.  — Unpicked  cotton  while  upon  a  home- 
stead is  exempt  from  attachment,  but  ceases  to  be  so  as  soon  as  picked:  Coaiea 
▼.  CaldtoeU,  71  Tex.  19;  10  Am.  St.  Rep.  726. 
▲m.  St.  Bsr.,  Vol.  XIV.— S9 
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Barry  v.  Hannibal  and  St.  Joseph  R't  Co. 

[98  Missouri,  62.J 

Neoliqencb  in  thb  Management  of  Hand-car.  —  Where  the  evidence 
shows  that  an  engineer  was  killed  by  being  run  over  by  a  hand-car,  and 
that  such  car  was  being  run  at  a  high  rate  of  speed,  and  at  a  time  when 
it  had  no  right  to  be  on  the  track,  when  the  persons  operating  it  knew 
that  the  train-men  would  be  at  work,  and  would  not  be  on  the  watch  for 
it,  and  were  not  on  close  watch  of  the  track  in  advance  of  them,  and 
that  if  they  had  been  they  would  have  seen  the  deceased,  it  sufficiently 
appears  that  such  hand-car  was  negligently  operated,  and  that,  from 
this  cause,  such  engineer  came  to  his  death. 

Contributory  Negligence  in  not  Obeying  Rules  ot  ▲  Railway  Cor- 
poration. —  An  engineer  should  not  be  held  guilty  of  contributory 
negligei>ce,  on  a  demurrer  to  the  evidence,  because,  when  injured,  he 
was  not  on  his  engine,  Jis  required  by  a  rule  of  the  company,  if  it  further 
appears  that  there  was  an  established  usage  of  the  defendant's  engineers, 
known  and  acquiesced  in  by  its  superior  officers,  to  allow  engineers  to 
alight  from  their  engines,  and  to  permit  their  firemen  to  make  short 
moves,  the  engineers  remaining  sufficiently  near  to  give  directions. 
This  custom  amounted  to  an  abandonment  of  the  rule  to  the  extent  of 
the  custom. 

Usage.  —  Knowledge  of  a  Usage  need  not  be  Shown  by  Direct  Evi- 
dence, BUT  may  bs  Inferred  from  circumstances  or  implied  from  its 
notoriety.  Hence  it  may  be  inferred  that  tlie  superior  officers  of  a  cor- 
poration knew  of  a  custom  existing  in  violation  of  a  rule  of  such  corpo- 
ration, when  such  custom  was  well  known  among  its  employees,  and  of 
long  standing. 

Contributory  Negligence.  — It  cannot  be  Held  as  a  Matter  of  Law 
that  an  engineer  was  guilty  of  contributory  negligence  from  the  fact  that 
he  left  his  engine  for  the  purpose  of  getting  signals,  when  it  was  no  part 
of  his  general  duty  to  do  so. 

Bervants  Injured  out  of  Lines  of  their  Usual  Duty.  —  In  case  of  an 
emergency,  a  servant  may  of  his  own  volition  step  outside  of  his  usual 
duty.     If  the  departure  be  such  a  one  as  the  necessity  of  the  case  fairly 
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and  reasonably  calls  for,  keeping  in  view  the  character  of  the  work 
which  the  servant  has  contracted  to  perform,  then  such  departure  will 
not  of  itself  defeat  a  recovery  of  damages  in  case  he  is  injured. 

NEQLiaENCE  —  Question  for  Jury. — Au  engineer  will  not  be  adjudged 
guilty  of  negligence,  as  a  matter  of  law,  merely  from  the  fact  that  he 
stood  upon  the  railway  track  from  five  to  thirty  seconds  without  looking 
for  approaching  cars,  when  he  had  no  reason  to  apprehend  the  approach 
of  the  car  by  which  he  was  injured. 

Negligence  —  Whkn  a  Question  of  Law  and  when  of  Fact. — If,  upon 
a  given  state  of  facts,  negligence  can  be  clearly  asserted,  then  the  court 
may  so  declare;  but  if  reasonable  men  may  differ  as  to  the  conclusions 
to  be  drawn  from  the  governing  facts,  then  the  question  of  negligence 
must  be  determined  from  all  the  surrounding  circumstances.  It  then 
becomes  a  question  of  mingled  law  and  fact,  and  must  be  determined  by 
a  jury. 

Inconsistent  Instructions.  —  Though  there  is  a  seeming  inconsistency  in 
the  instructions,  the  judgment  will  not  be  reversed  when  there  is  a  gen- 
eral instruction  fairly  submitting  the  case  to  the  jury,  and  it  is  clear, 
from  the  evidence,  that  their  verdict  is  right. 

Strong  and  Mosman,  for  the  appellant. 

S.  P.  Huston,  H.  Lander,  and  A.  W.  Myers,  for  the  respondent. 

Black,  J.  The  widow  of  Timothy  Barry  brought  this  suit 
to  recover  damages  for  the  death  of  her  husband.  From  the 
evidence,  it  appears  that  defendant's  road  at  Stewartsville 
Tuns  in  an  east  and  west  direction.  Barry,  who  was  an  engi- 
neer in  the  employ  of  the  defendant,  pulled  his  train  of  twenty- 
two  freight-cars  in  at  the  west  switch  between  sundown  and 
dark  to  clear  the  main  track  for  a  west-bound  passenger  train 
then  due.  The  head  brakeman  went  forward  to  couple  son)e 
loose  cars  standing  on  the  side-track,  that  they  could  be  moved 
forward  out  of  the  way.  When  Barry  stopped  his  train,  he 
supposed  it  was  in  on  the  side-track.  He  could  not  see  to  the 
rear  of  it  from  the  south  side,  because  of  some  cattle-pens,  nor 
from  the  north  side  of  the  cab,  because  of  a  curve  in  the  road 
to  tlie  south  of  the  west  switch.  He  got  down  on  the  ground 
to  examine  his  engine,  and  while  there  he  heard  a  call  from 
the  rear  brakeman,  who  stook  on  the  main  track,  some  eigh- 
teen car-lengths  from  the  engine.  Barry  stepped  to  the  north 
six  or  seven  feet  to  and  on  the  main  track.  He  then  directed 
the  fireman  to  move  the  train  forward.  While  standing  on 
the  main  track,  and  looking  to  the  rear  of  his  train,  a  hand- 
car with  five  or  six  section-men  on  it  came  from  the  east,  ran 
on  him,  and  inflicted  the  injuries  from  wliich  lie  died;  and 
the  plaintid's  cause  of  action  is  predicated  on  the  negligence 
of  tht'Se  section-men. 
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These  section-men  were  running  their  car  at  a  very  rapid 
rate  of  speed,  evidently  to  keep  in  advance  of  the  passenger 
train.  They  reached  the  depot  at  7:30,  and  the  passenger 
train  was  due  at  7:22;  so  that  they  were  on  the  time  of  the 
passenger  train.  When  at  the  depot  they  could  see  to  and 
beyond  the  place  where  Barry  was  hurt.  He  stood  some  four 
hundred  feet  west  of  the  depot.  Hadley,  one  of  the  men  on 
the  hand-car,  testified  that  he  was  facing  west,  and  kept  a 
sharp  lookout;  that  they  were  about  one  hundred  and  fifty 
yards  from  the  engine  when  they  saw  a  clear  track;  that  when 
they  got  a  little  farther,  the  engine  began  to  move,  and  the 
escaping  steam  obscured  their  vision,  so  that  they  did  not 
see  Barry  until  they  got  within  forty  or  fifty  feet  of  him.  The 
witness  says  that  up  to  that  time  he  could  have  seen  a  man  on 
the  track,  but  he  saw  no  one.  The  evidence  of  the  fireman 
and  two  brakemen  is  to  the  effect  that  Barry  stood  on  the 
main  track  not  less  than  five  or  ten  and  not  more  than  thirty 
seconds  before  the  steam  began  to  escape.  The  evidence 
shows  that  it  was  not,  in  general,  the  duty  of  the  engineer  to 
leave  his  engine  to  receive  signals,  but  that  it  was  the  duty  of 
the  brakemen  to  put  themselves  in  a  position  to  be  seen  by 
the  engineer  or  fireman. 

The  defendant  put  in  evidence  rule  41,  which,  it  is  con- 
ceded, relates  to  engineers  and  firemen,  and  is  in  these  words: 
"41.  They  must  not  permit  the  fireman  to  operate  the  engine 
except  when  they  are  themselves  present  upon  them.  Both 
the  engineer  and  fireman  must  remain  upon  the  engine  while 
it  is  at  work."  There  is,  however,  much  evidence  to  the  effect 
that  at  the  time  of  the  accident,  and  for  years  prior  thereto, 
it  had  been  the  constant  custom  of  engineers  on  the  defend- 
ant's road  to  allow  their  firemen  to  make  short  moves,  like  the 
one  in  question,  the  engineer  being  near  at  hand,  but  not  on 
the  engine,  at  the  time.  This  custom  is  shown  to  have  pre- 
vailed at  all  stations,  except  terminal  points,  where  hostlers 
take  charge  of  the  engines  on  their  arrival. 

1.  The  point  made  by  the  appellant,  that  there  is  no  evi- 
dence of  negligence  on  the  part  of  the  section-men,  is  clearly 
not  well  taken.  They  knew  the  train-men  were  at  their  ac- 
customed work  with  the  train,  and  that  these  train-men  would 
not  be  on  the  watch  for  the  hand-car;  for  the  usual  working 
hours  of  the  section-men  were  from  seven  to  six  o'clock.  In- 
stead of  taking  their  car  off  the  track,  and  waiting  for  the 
passenger  train  to  pass,  they  came  to  the  depot  in  great  haste;. 
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and  the  evidence  tends  to  show  that,  though  then  out  of  dan- 
ger, they  did  not  attempt  to  slacken  their  speed.  As  Barry 
was  on  the  main  track  from  five  to  thirty  seconds  before  the 
steam  began  to  escape,  it  may  be  inferred  that  the  section-men 
were  not  on  close  watch  of  the  track  in  advance  of  them,  and 
if  they  had  been,  they  would  have  seen  him.  There  is  abun- 
dant evidence  tending  to  show  that  they  did  not  manage  the 
oar  as  prudent  persons  would  do  under  the  circumstances,  and 
this  is  the  standard  by  which  the  question  of  negligence  on 
their  part  should  be  determined. 

2.  The  position  taken  by  the  appellant,  that  Barry  should 
be  held  guilty  of  contributory  negligence  on  a  demurrer  to  the 
evidence  because  violating  rule  41  at  the  time  of  the  accident, 
is  untenable.  If  there  was  an  established  usage  on  the  part  of 
the  defendant's  engineers,  known  and  acquiesced  in  by  the 
superior  officers,  to  allow  firemen  to  make  short  moves,  the 
engineer  not  at  the  time  being  on  the  engine,  but  near  enough 
to  give  directions,  then  Barry  could  not,  and  ought  not,  to  be 
held  guilty  of  contributory  negligence  for  violating  the  rule. 
Under  these  circumstances,  the  custom  would  amount  to  an 
abandonment  of  the  rule  by  the  defendant  to  the  extent  of  the 
custom.  Indeed,  it  is  probable  that  defendant's  officers  did 
not  regard  this  slight  departure  as  a  violation  of  the  rule  at  all. 
The  court,  by  the  second  instruction  given  at  the  request  of 
plaintiff,  told  the  jury  that  if  there  was  such  a  custom,  then 
they  might  take  that  into  consideration  in  determining  whether 
deceased  was  negligent  in  leaving  the  engine.  Defendant  has 
no  right  to  complain  of  such  an  instruction. 

But  it  is  further  insisted  that  there  is  no  evidence  that  the 
superior  officers  knew  of  the  existence  of  such  a  usage.  Knowl- 
edge of  the  usage  need  not  be  shown  by  direct  evidence  that 
these  officers  saw  the  custom  practiced.  Notice  may  be  in- 
ferred from  circumstances.  It  may  be  implied  from  the  no- 
toriety of  the  custom:  Lawson  on  Usages  and  Customs,  sec.  21. 
The  evidence  in  this  case  tends  to  show  that  the  usage  was 
well  known  aMioiig  the  defendant's  employees,  and  of  long 
standing,  and  from  this  the  jury  could  with  propriety  infer 
notice  to  the  defendant's  officers. 

3.  While  it  was  not  the  duty  of  an  engineer  to  leave  his 
engine  for  the  purjiose  of  getting  signals,  still,  it  cannot  he 
ruled  as  a  matter  of  law  that  the  plaintiff"  n.ust  fail  in  this 
suit  because  Barry  stepped  out  on  tlie  niain  track  to  get  tlie 
signals,  even  though  it  was  no  part  of  his  general  duties  thus 
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to  do.  As  a  general  rule,  it  may  be  conceded  that  a  servant 
has  no  claim  upon  the  master  for  damages  for  an  injury 
which  the  servant  receives  by  voluntarily  assuming  to  do 
something  which  the  master  did  not  employ  him  to  do. 
Emergencies  do  arise  when  he  may  be  called  upon  to  make 
slight  departures  from  his  accustomed  work:  Wood  on  Mas- 
ter and  Servant,  sec.  89.  So  in  case  of  an  emergency,  he  may 
of  his  own  volition  step  outside  of  the  line  of  his  usual  duties. 
If  the  departure  be  such  only  as  the  necessities  of  the  case 
fairly  and  reasonably  call  for,  keeping  in  view  the  character  of 
the  work  which  the  servant  has  contracted  to  perform,  then 
such  departure  will  not  of  itself  defeat  a  recovery  of  damages 
in  case  he  is  injured:  2  Thompson  on  Negligence,  1017.  Here 
the  head  brakeman  had  gone  to  the  forward  cars,  so  that  he 
could  not  transmit  the  signal  from  the  rear  brakeman  to  the 
engine,  as  was  the  usual  practice.  The  conductor  was  at  the 
depot.  It  seems  the  rear  car  had  not  cleared  the  switch,  and 
the  passenger  train  was  then  due.  Under  these  circumstances, 
the  jury  may  well  have  found  that  an  emergency  existed 
which  made  it  proper  or  even  the  duty  of  Barry  to  step  out 
on  the  main  track  to  get  the  signals,  and  the  question  was  one 
for  the  jury  to  determine. 

Of  course  the  plaintiff  cannot  recover  if  Barry  was  guilty  of 
negligence  in  standing  on  the  main  track  without  looking  out 
for  approaching  cars.  Whether  he  was  guilty  of  negligence 
in  that  respect  was  again  a  question  for  the  jury.  The  fact 
that  he  stood  on  the  main  track  from  five  to  thirty  seconds 
without  looking  to  the  east  does  not,  as  a  matter  of  law,  make 
him  guilty  of  negligence.  His  conduct  must  be  tried  in  the 
light  of  all  of  the  surroundings.  If,  upon  a  given  state  of 
facts,  negligence  can  be  clearly  asserted,  then  the  court  may 
BO  declare;  but  if  reasonable  minds  may  differ  as  to  the  con- 
clusions to  be  drawn  from  the  given  facts,  then  the  question  of 
negligence  must  be  determined  from  all  the  surrounding  cir- 
cumstances. The  question  of  negligence  then  becomes  one  of 
mingled  law  and  fact,  and  must  be  determined  by  the  jury: 
Tabler  v.  Hannibal  R.  R.,  93  Mo.  80;  Shearman  and  Redfield 
on  Negligence,  sec.  11.  The  present  case  is  peculiarly  one 
where  the  question  of  negligence  on  the  part  of  the  section- 
men  and  of  contributory  negligence  on  the  part  of  the  deceased 
should  be  determined  in  the  light  of  all  of  the  surroundings. 
These  observations  are  enough  to  show  that  the  court  did  not 
err   in    refusing   to   give   certain    instructions    asked    by   the 
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defendant.     Indeed,  some  of  the  instructions  given  at  the  re- 
quest of  defendant  should  have  been  refused. 

4.  The  next  contention  is,  that  the  first  instruction  for  the 
plaintiff  and  the  seventh  and  eighth  for  the  defendant  are 
inconsistent.  By  the  first,  the  jury  were  required  to  find 
that  it  was  necessary  for  Barry  to  go  upon  the  main  track 
in  order  to  get  the  signals,  and  that  it  was  his  duty  so  to  do 
under  the  circumstances,  and  it  then  proceeds  to  state,  and 
that,  "without  fault  or  negligence  on  his  part,  he  was  run 
upon  and  fatally  injured  by  a  hand-car  run  and  operated  by 
defendant's  agents  and  servants  on  its  railroad,  without  no- 
tice to  or  knowledge  by  the  deceased,  and  that  such  hand-car 
was  run,  without  lights  or  other  signals  of  approach,  at  a  rapid 
rate  of  speed,  and  that  such  running  of  the  hand-car  was,  con- 
sidering the  time,  place,  and  circumstances,  negligent,  care- 
less, and  dangerous,  and  that  such  hand-car  was  so  run  under 
the  orders,  direction,  and  control  of  defendant's  section-boss, 
....  then  the  finding  should  be  for  plaintiff^." 

Defendant's  seventh  and  eighth  instructions  are  in  these 
words:  — 

"7.  There  is  no  evidence  tending  to  show  that  the  hand- 
car mentioned  in  proof  was  being  run  at  a  dangerous  or  un- 
lawful rate  of  speed  at  the  time  that  Barry  was  injured. 

"8.  The  court  instructs  the  jury  that  the  defendant  was  not 
required  to  carry  a  light  upon  said  hand-car,  and  was  guilty 
of  no  negligence  in  failing  to  provide  said  car  with  such  light." 

The  jury  returned  certain  interrogatories,  submitted  to 
them  at  the  request  of  defendant,  which,  with  the  answers 
thereto,  are  in  these  words:  — 

"Q.  Was  Barry  standing  betweeen  the  rails  facing  and 
looking  west  at  the  time  he  was  struck  and  injured  by  the 
hand-car?     A.    Yes. 

"Q.  Did  the  section-foreman,  as  his  car  was  approaching, 
or  while  it  was  passing  the  depot,  look  along  the  track,  and 
Bee  that  it  was  clear  from  obstructions  up  as  far  as  the  tool- 
box ?     A.   No. 

"Q.  If  any  steam  was  escaping,  did  the  escaping  steam  ob- 
struct or  prevent  the  men  on  the  hand-car  from  seeing  Barry 
as  soon  as  they  would  have  seen  him  but  for  the  steam  ?  A. 
If  they  had  been  looking  they  would  have  seen  him  before 
the  steam  obstructed  the  view. 

"Q.  Was  there  any  steam  escaping  from  said  engine?  A. 
There  was  when  train  moved. 
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"Q.  Was  it  escaping  in  such  a  volume  as  to  obstruct  the 
view  of  persons  looking  from  the  depot  westward  along  the 
track?    A.   Yes." 

The  defendant's  seventh  instruction  should  have  been  re- 
fused. Enough  has  been  said  to  show  that  the  jury,  in  de- 
termining the  question  of  negligence  on  the  part  of  the  section- 
men,  had  a  right  to  take  into  consideration  the  speed  of  the 
hand-car,  for  it  was  their  duty  to  conform  the  speed  of  their 
<;ar  to  the  existing  circumstances.  Of  course  the  fact  that 
'this  instruction  is  too  favorable  to  the  defendant  does  not  fur- 
-nish  a  full  and  complete  answer  to  the  objection  that  the  in- 
structions are  inconsistent. 

It  will  be  observed  that  the  plaintiff's  instruction  does  not 
--predicate  a  recovery  on  the  ground  alone  that  the  hand-car 
"was  operated  without  lights  or  other  signals,  and  at  a  rapid  rate 
of  speed;  but  the  jury  are  required  to  find  that  such  running 
was  careless  and  negligent,  considering  the  time,  place,  and 
circumstances.  Thus  the  real  question  in  the  case  is  fairly 
and  properly  submitted  to  the  jury.  The  jury  must  have 
found  that  deceased  was  without  fault,  and  that  these  section- 
men  were  negligent.  The  special  findings  show  that  they 
could  have  seen  Barry  before  the  steam  began  to  escape  had 
they  or  any  of  them  been  on  the  constant  watch  of  the  track 
in  advance  of  their  car.  If  we  concede  that  the  speed  of  the 
car  and  want  of  lights  do  not  alone  furnish  sufficient  facts  to 
justify  the  verdict,  still  the  general  and  special  findings  are 
supported  by  abundant  evidence.  The  plaintiff's  instruction 
is  general,  and  submits  the  question  of  negligence  to  the  jury 
on  all  the  facts  in  evidence,  while  the  seventh  and  eighth 
-given  at  the  request  of  the  defendant  are  special,  and  they 
seek  to  eliminate  some  of  the  evidence  from  the  case.  While 
there  is  a  seeming  inconsistency  in  these  instructions,  still  the 
judgment  ought  not  to  be  reversed.  If  this  were  a  close  case 
on  the  evidence,  we  should  feel  in  duty  bound  to  order  a  new 
trial;  but  taking  into  account  all  of  the  evidence,  it  is  clear 
that  these  section-men  were  guilty  of  inexcusable  negligence, 
And  that  their  negligence  caused  the  death  of  Barry. 

The  judgment  is  so  manifestly  for  the  right  party,  that  1* 
-ought  to  be  and  is  affirmed. 


Contributory  Neoligenok.  —  Where  a  railroad  company  by  a  rale  pro- 
hibited conductora  and  engineers  from  making  flying-switches,  a  brakeman 
■working  under  the  direction  of  an  engineer  was  not  guilty  of  contributory 
^legligence  when  the  manner  of  switching  by  which  he  was  killed  had  been 
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the  customary  way,  although  he  knew  it  was  against  the  rnle:  Union  P.  R'p 
Co.  V.  Springsteen,  41  Kan.  724. 

Contributory  Neoligencb  is  Ordinarily  a  Question  of  Fact  for  the 
jury  to  determine:  Biggins  v.  Deeney,  78  Cal.  679;  Marsland  v.  Murray,  148 
Mass.  91;  12  Am.  St.  Rep.  520,  and  note;  Chicago  etc.  R'y  Co.  v.  Robinson, 
127  111.  9;  11  Am.  St.  Rep.  87,  and  note.  And  so  the  question  of  negligence 
is  under  ordinary  circumstances  for  the  jury  to  decide:  Foxworthy  v.  City  oj 
Hastings,  25  Neb.  133;  Solly  v.  Clayton,  12  Col.  30;  Durhin  v.  Oregon  R.  R. 
«t  Nav.  Co.,  17  Or.  6;  11  Am.  St.  Rep.  778,  and  numerous  cases  cited  in 
note. 

Contributory  Negliqbncb,  Instanobs  oi:  Note  to  Durbm  r.  Oregon  etc 
Nav.  Co.,\l  Am.  St.  Rep.  786. 
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Negliqencb,  when  a  Qxtsstiox  of  Law.  —  The  court  cannot  properly 
pronounce  certain  facts  to  constitute  negligence,  as  a  question  of  law, 
unless  no  other  inference  may  be  fairly  and  reasonably  drawn  from  the 
testimony  on  the  subject. 

Evidence  of  the  Condition  of  a  Railway  Track  Next  to  That  where 
AN  Injury  Took  Place  is  admissible  as  part  of  the  description  of  the 
surroundings,  as  part  of  the  res  gestce,  if  the  defense  is  negligence  on  the 
part  of  the  injured  person  in  handling  his  team  and  wagon,  and  in  other 
respects. 

Railroads,  Liability  of,  for  Defective  Crossings.  —  It  is  the  duty  of 
a  railway  corporation  owning  tracks  running  across  a  public  street  in  a 
city  to  provide  good  and  safe  crossings,  such  as  will  enable  travelers  to 
pass  over  such  tracks  in  safety;  and  if  it  carelessly  and  negligently  per- 
mits the  rails  of  such  tracks  to  be  and  remain  several  inches  above  the 
road-bed  and  traveled  way  of  the  street,  and  above  the  ground  between 
such  rails,  thereby  rendering  such  crossings  dangerous  and  unlit  for 
travel,  it  is  answerable  in  damages,  if  a  person  driving  his  wagon  and 
team  along  the  street  at  the  crossing,  exercising  ordinary  care,  and 
having  his  load  in  a  reasonably  safe  condition  on  the  wagon,  is  thrown 
from  his  wagon  and  killed. 

Ordinary  Care  is  Such  as  a  Person  of  Ordinary  Prudence  and  Cau- 
tion, according  to  the  standard  of  the  usual  and  general  experience  of 
mankind,  would  exercise  in  the  same  situation  and  circumstances  as 
those  of  the  person  whose  conduct  in  that  regard  is  in  question  in  a 
given  case. 

Evidence  of  the  Number  and  Ages  of  the  Plaintiff's  Minor  Chil- 
dren IS  Admissible  in  an  action  by  a  widow  to  recover  for  the  death  of 
her  husband,  where  she  is,  as  in  Missouri,  at  least  during  her  widow- 
hood, bound  to  support  such  children. 

Jury  Trial  — Instruci'ion.  —A  Party  is  Bound  by  the  Theory  of  his 
Own  iNSTRUcriONS,  and  cannot  complain,  after  obtaining  certain  in- 
structions, that  the  court  refused  to  give  other  instructions  inconsistent 
therewith. 
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EviDKKCB  THAT  THE     PlACE   WHERE    AN    ACCTDEST    OCCURRED    HAS    SiSCE 

BEEN  Repaired  is  Admissible,  on  the  redirect  examination  of  a  wit- 
ness, when  the  defendant  lias,  on  cross-examination,  shown  that  no 
other  accident  has  occurred  there  before  nor  since  the  one  in  question. 

Dauaoes  for  THE  Dkath  OF  A  HuMAN  Being  may,  under  the  statute  of 
Missouri,  be  such  as  the  jury  deems  "just,  with  reference  to  the  neces- 
sary injury  resulting  from  such  death,"  not  exceeding  five  thousand  dol- 
lars. 

Jury  Trial. — Instructions  nekd  not  be  Given  to  the  Jury  on  Ques- 
tions OF  Law  not  Suggested  at  the  time  by  the  parties  or  their  coun- 
sel. 

Peactice  —  Special  Issues.  —  The  Court  need  not  Submit  to  the  Jury 
A  Special  Issue  already  included  in  those  submitted,  nor  need  it  sub- 
mit any  question  which  may  be  answered  affirmatively  or  negatively 
without  affecting  the  general  verdict. 

Action  by  plaintiff,  the  widow  of  Levi  Tetherow,  to  recover 
for  the  death  of  her  huBband,  which  she  alleged  was  occa- 
sioned by  the  negligence  of  the  defendant  in  not  providing 
proper  crossings  over  its  tracks  on  Fourteenth  Street,  in  the 
city  of  St.  Joseph.  The  defendant  denied  all  negligence  on 
its  part,  and  averred  that  the  deceased  came  to  his  death 
through  his  own  carelessness  and  neglect.  The  trial  was  be- 
fore a  jury;  and  the  evidence  tended  to  show  the  following 
facts:  That  the  defendant  had  three  tracks,  all  of  which 
crossed  Fourteenth  Street  at  right  angles  thereto;  deceased, 
driving  a  pair  of  mules  along  Fourteenth  Street,  and  seated 
on  top  of  a  load  of  wood,  approached  these  tracks  from  the 
south;  the  wood  was  piled  lengthwise  in  an  ordinary  wagon- 
box  to  the  top  of  the  box,  and  above  the  top  it  was  laid  cross- 
wise to  a  height  of  two  or  three  feet;  between  the  first  and 
second  tracks  was  a  bridge  spanning  a  stream  of  water;  the 
deceased  reached  the  third  track  in  safety;  his  load  was 
jostled  out  of  place  as  he  crossed  this  track,  part  of  it  rolled 
off  and  hit  his  mules;  he  was  thrown  off,  run  over,  and  killed. 
This  third  track  was  not  planked,  nor  was  it  level  with  the 
roadway  for  a  part  of  the  width  of  Fourteenth  Street.  The 
defendant  claimed  that  the  plank  crossing  started  from  near 
its  depot,  and  extended  to  a  point  about  the  center  of  Four- 
teenth Street,  while  the  plaintiff's  witnesses  denied  that  this 
planking  extended  to  any  part  of  such  street.  The  plaintiff, 
during  the  trial,  was  permitted  to  testify  to  the  number  and 
ages  of  her  minor  children.  One  of  her  witnesses  was,  on  re- 
direct examination,  asked  whether  the  railway  company  had 
since  repaired  the  place  where  the  accident  occurred,  and 
answered,  "Yes,  it  has  been  graded  off  since."     The  court, 
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among  other  instructions  for  the  plaintiff,  gave  the  follow- 
ing:— 

"1.  The  court  instructs  the  jury  that  if  they  believe,  from 
the  evidence,  that  the  defendant,  before  and  on  the  twelfth 
day  of  September,  1884,  owned  two  railroad  tracks  running 
across  Fourteenth  Street,  in  the  city  of  St.  Joseph,  and  that 
said  Fourteenth  Street  was  then  and  there  a  public  street,  and 
used  by  the  public  as  such,  then  it  was  the  duty  of  the  de- 
fendant to  provide  and  maintain  good  and  sufficient  crossings 
on  said  street,  where  said  tracks  ran  across  the  same;  that  is, 
such  crossings  as  enable  travelers  with  wheeled  vehicles  to 
pass  over  said  tracks  with  reasonable  safety.  And  if  the  jury 
believe,  from  the  evidence,  that  the  defendant  had,  at  said 
time,  carelessly  and  negligently  permitted  the  rails  of  its  said 
track  to  be  and  remain  several  inches  above  the  road-bed  and 
traveled  way  of  said  street,  and  several  inches  above  the 
ground  and  road-bed  between  the  rails  of  said  track,  and  had 
carelessly  and  negligently  permitted  holes  and  depressions  ta 
exist  in  said  street  at  said  crossings,  thereby  rendering  said 
crossing  unsafe,  dangerous,  and  unfit  for  travel,  and  that  on 
September  12,  1884,  said  Levi  Tetherow  was  driving  his  wagon 
and  team  along  said  street,  at  said  crossing,  and  that  said 
wood  was  then  and  there  in  a  reasonably  proper  and  safe 
condition  on  said  wagon,  and  that  by  reason  of  said  condi- 
tion of  said  crossing  his  wagon  was  jarred  and  jostled,  and 
by  said  jarring  and  jostling  he  was,  while  using  ordinary  care, 
thrown  from  his  wagon  and  killed,  and  that  plaintiff  was,  at 
the  time  of  his  death,  his  wife,  then  the  jury  will  find  for 
the  plaintiff" 

"3.  The  jury  are  instructed  that  if  you  find  for  the  plain- 
tiff", you  may,  in  your  verdict,  give  her  such  damages,  not 
exceeding  five  thousand  dollars,  as  you  may  deem  fair  and 
just,  under  the  evidence  in  the  case,  with  reference  to  the 
necessary  injury  resulting  to  her  from  the  death  of  her  hus- 
band." 

"  7.  Negligence  is  the  failure  on  the  part  of  a  person  or  cor- 
poration to  take  such  precautions  and  observe  such  care  as 
ordinarily  prudent  persons  take  or  observe  under  a  given  set 
of  circumstances;  and  taking  such  precautions  as  aforesaid  is 
ordinary  care." 

The  jury,  at  the  request  of  defendant,  was  instructed  as 
follows:  — 

"A.  Before  the  plaintiff  is  entitled  to  recover  in  this  case,  it 
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must  appear,  by  a  preponderance  of  the  evidence,  to  your  sat- 
isfaction, that  the  injury  was  occasioned  solely  by  the  alleged 
defect  in  the  crossing  in  proof,  without  any  fault,  neglect,  or 
mismanagement  or  want  of  ordinary  care  and  attention  on 
the  part  of  the  driver  in  guiding  and  controlling  the  move- 
ments of  the  team  contributing  to  cause  or  bring  about  the 
same." 

"D.  If  you  find,  from  the  evidence,  that,  at  the  time  of  the 
accident  in  proof,  the  crossing  over  defendant's  track  was  in 
such  a  condition  that  a  person  exercising  ordinary  care,  and 
bestowing  ordinary  attention  to  the  road  and  to  the  movements 
of  his  team,  could  drive  along  over  said  street  in  perfect  safety, 
your  verdict  must  be  for  the  defendant." 

"  H.  If  you  find,  from  the  evidence,  that  the  deceased  was 
sitting  on  the  top  of  a  load  of  wood,  driving  his  team;  that 
before  reaching  defendant's  track  the  wood,  in  driving  to  that 
point,  had  been  jostled  out  of  place  to  such  an  extent  as  that 
it  was  then  insecurely  loaded,  and  in  danger  of  falling  ofiT; 
that  the  deceased  did  not  look  to  see  how  the  wood  was  rid- 
ing, nor  stop  to  adjust  and  fix  the  same,  but  drove  on,  and 
that  in  consequence  of  the  shape  and  insecure  position  in 
which  the  wood  lay  on  said  wagon  when  it  arrived  at  the 
crossing,  some  of  it  tumbled  off  and  struck  the  mules,  caus- 
ing them  to  become  unmanageable,  and  to  run  off,  thereby 
causing  the  accident, — your  verdict  must  be  for  the  defendant." 

The  court  refused  defendant's  instruction  No.  13,  as  fol- 
lows:— 

'•  13.  If  the  jury  believe,  from  the  evidence,  that  defendant's 
track  mentioned  had  two  crossings,  one  at  the  point  where 
•Tetherow  crossed  at  the  time  he  was  hurt,  the  other  but  a  few 
feet  easterly;  that  the  condition  and  location  of  each  were  well 
known  to  him  at  and  prior  to  that  time;  that  the  former  was 
rough,  difficult,  and  dangerous;  that  the  latter,  but  a  few  feet 
feet  distant,  was  easy,  convenient,  and  reasonably  safe  for  his 
team  and  loaded  wagon  to  pass  over;  that  on  approaching 
these  two  crossings  he  was  free  to  choose  between  them  for  his 
passage,  and  could  rightfully  pass  over  the  better  one,  without 
delay  or  obstruction,  or  serious  inconvenience  to  himself  or 
others,  and  that  he  could  have  passed  safely  over  the  east 
crossing  if  he  had  so  elected  to  pass,  and  in  doing  so  had  used 
ordinary  and  reasonable  care,  —  then  your  verdict  must  be  for 
defendant." 

The  jury  gave  a  general  verdict  for  plaintiff  in  the  sum  of 
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two  thousand  nine  hundred  dollars,  and  responded  as  follows 
to  the  special  issues  submitted  to  them:  — 

"Q.  1.  Was  not  Tetherow  caused  to  fall  off  his  wagon  by 
the  wood  on  which  he  was  sitting  rolling  down  off  the  wagon^ 
carrying  him  with  it?     A.  Yes. 

"Q.  2.  At  the  time  that  Tetherow  fell  from  his  wagon,  was 
the  team  beyond  his  control?     A.  No. 

"Q.  4.  At  the  time  that  Tetherow  fell  from  his  wagon,  was 
his  team  going  rapidly  down  off  the  crossing?     A.  No. 

"Q.  5.  Would  Tetherow  have  fallen  down  oflF  his  wagon 
if  the  wood  had  been  securely  loaded  upon  the  wagon  at  the 
time  he  was  driving  onto  and  over  said  crossing?     A.  Yes. 

"  Q.  6.  Was  not  the  crossing  over  the  defendant's  track  in 
such  a  condition  that  persons  driving  along  said  street,  by  ex- 
ercising ordinary  care  and  attention,  could,  without  difficulty, 
pass  safely  over  the  tracks?     A.  No. 

*'Q.  7.  Was  Tetherow  in  the  exercise  of  ordinary  care  in 
driving  on  said  crossing  with  his  load  of  wood  in  the  position 
and  condition  it  was  in  when  he  got  to  the  crossing?    A.  Yes. 

"Q.  8.  Could  Tetherow  have  driven,  without  difficulty,  in 
safety  over  the  defendant's  tracks,  if  his  wood  had  been  prop- 
erly and  securely  loaded  upon  his  wagon  at  the  time  he  ar- 
rived at  and  attempted  to  pass  over  said  crossing?     A.  No. 

"Q.  9.  Was  not  the  team  startled  and  caused  to  run  by 
reason  of  the  wood  rolling  down  oflF  the  wagon  and  striking 
them?    A.  Yes. 

"Q.  11.  When  Tetherow  reached  the  defendant's  south 
track  at  said  crossing,  had  his  wood  shifted  out  of  place  so  as 
to  be  insecurely  loaded  and  in  danger  of  falling?     A.  No. 

"Q.  13.  Was  there  a  good,  safe,  and  easy  crossing  of  de- 
fendant's north  track  a  few  feet  east  of  the  point  where  Tethe- 
row drove  across  said  track?     A.  No. 

"Q.  14.  Did  Tetherow,  at  the  time,  know  the  condition  of 
both  crossings  of  said  north  track?     A.  No. 

"Q.  15.  Was  said  easterly  crossing  of  said  north  track  open, 
unoccupied,  and  accessible  to  Tetherow  at  that  time?    A.  No." 

The  court  refused  to  submit,  as  special  issues,  the  following 
questions  offered  by  defendant:  — 

"Q.  3.  Was  not  Tetherow's.fall  from  the  wagon  caused  by 
the  fact  that  he  had  momentarily  lost  control  of  his  team, 
which  was  moving  rapidly  down  from  the  crossing,  and  by 
the  wood  sliding  out  from  under  him  while  he  was  trying  to 
check  or  stop  his  team? 
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"Q.  10.  Would  Tetherow  have  fallen  from  his  wagon  if  he 
had  not  momentarily  lost  control  of  his  team,  and  was  unable 
"to  check  or  stop  them? 

"Q.  12.  Could  Tetherow  have  driven,  without  difficulty, 
over  the  defendant's  tracks  in  safety,  if,  when  he  got  to  and 
before  he  entered  upon  the  tracks,  he  had  stopped  his  team, 
had  straightened  up  or  readjusted  the  wood  upon  his  wagon? 
-  "Q.  16.  Would  he  have  been  delayed  seriously  in  passing 
over  the  east  crossing,  or  his  journey  lengthened  materially?" 

Defendant  moved  for  judgment,  notwithstanding  the  gen- 
■eral  verdict,  also  for  a  new  trial  and  arrest  of  judgment,  all  of 
which  motions  were  denied. 

Strong  and  Mosman,  for  the  appellant. 

Green  and  BurnSy  James  W.  Boyd^  and  J.  L.  Sutfterland,  for 
the  respondent. 

Barclay,  J.  There  was  ample  evidence  for  plaintiff  tend- 
ing to  establish  negligence  on  the  part  of  defendant  in  failing 
to  have  a  good  and  sufficient  crossing,  of  the  kind  required  by 
law  (R.  S.,  sec.  807),  at  the  point  where  Tetherow  was  killed. 
There  was  also  abundant  evidence  from  which  the  jury  might 
properly  have  found  that  deceased  was  negligent  in  the  prem- 
ises; but  the  facts  were  not  such  as  justify  the  court  in  de- 
claring, as  matter  of  law,  that  he  was  negligent.  Without 
attempting  any  extended  review  of  the  evidence,  it  may 
briefly  be  stated  that,  in  view  of  the  heavy  load  decased  was 
hauling,  and  of  the  condition  and  grade  of  the  street  approach- 
ing the  point  of  the  accident,  and  all  the  circumstances,  it 
<;annot  justly  be  said  that  no  inference  but  that  of  his  negli- 
gence could  be  drawn  from  the  fact  that  he  did  not  change 
the  direction  of  his  team  toward  the  east,  after  passing  the 
bridge,  and  thus  reach  the  plank  crossing  near  the  depot.  His 
wagon  struck  the  track  within  the  limits  of  the  traveled  street, 
and  his  omission  to  turn  out  as  indicated  may  not  have  been 
inconsistent  with  ordinary  care.  The  court  cannot  properly 
pronounce  certain  facts  to  constitute  negligence  as  a  conclusion 
of  law,  unless  no  other  inference  may  be  fairly  and  reasonably 
drawn  on  the  subject. 

The  evidence  offered  to  show  the  condition  of  the  second 
track  crossed  by  Tetherow  before  reaching  the  third  (wlicic 
the  injury  took  place)  was  admissible  as  part  of  the  descrip- 
tion of  the  surroundings,  as  of  the  res  gestae. 
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The  defense  was  negligence  on  the  part  of  deceased  in 
handling  hi?  team  and  wagon,  and  in  other  respects.  It  was 
hence  proper  to  inform  the  jury  of  the  condition,  grade,  and 
several  features  of  the  street  over  which  he  drove  just  before 
reaching  the  point  of  injury. 

There  was  evidence  sufficient  to  support  instruction  No. 
],  given  for  plaintiff,  and  we  regard  it  as  correctly  stating 
the  law  applicable  here.  Instruction  No.  7,  defining  negli- 
gence, was  also  sufficiently  accurate.  Ordinary  care  generally 
depends  on  the  facts  of  the  particular  case.  Except  iu  those 
instances  where  the  law  (by  express  terms  or  otherwise)  estab- 
lishes some  more  exact  rule,  ordinary  care  is  such  as  a  person 
of  ordinary  prudence  and  caution,  according  to  the  standard 
of  the  usual  and  general  experience  of  mankind,  would  exer- 
cise in  the  same  situation  and  circumstances  as  those  of  the 
person  whose  conduct  in  that  regard  is  in  question  in  the 
given  case. 

There  was  no  error  in  permitting  the  plaintiff  to  state  the 
number  and  ages  of  her  minor  children.  The  father,  during 
his  life  (in  the  absence  of  any  showing  qualifying  that  lia- 
bility), was  bound  to  maintain  the  children.  On  his  death, 
and  during  her  widowhood  at  least,  this  liability  was  cast 
upon  the  mother  according  to  the  present  law  of  Missouri, 
whatever  may  have  been  the  rule  at  the  common  law,  regard- 
ing which  great  differences  of  opinion  have  been  expressed: 
Furman  v.  Van  Sise,  56  N.  Y.  435;  15  Am.  Rep.  441;  Nightin- 
gale V.  Withington,  15  Mass.  *272;  8  Am.  Dec.  101;  Guion  v. 
Guion's  Adrn'r,  16  Mo.  48;  57  Am.  Dec.  223;  Reeve  on  Domes- 
tic Relations,  Parker  and  Baldwin's  3d  ed.;  Schouler  on  Do- 
me.'tic  Relations,  sec.  254.  Hence  it  was  proper  to  show  the 
extent  of  this  burden,  which  the  father's  death  placed  on  the 
plaintiflF. 

The  refusal  of  defendant's  instruction  No.  13  was  not 
error.  The  instructions  given  at  the  instance  of  defendant 
submitted  to  the  jury  the  whole  question  of  the  actions  of  the 
deceased  in  the  premises  (with  reference  to  care  or  negligence) 
as  an  issue  of  fact.  The  court  was  therefore  justified  in  de- 
clining to  separately  submit  a  group  of  the  same  facts  involved 
in  a  form  which  assumed  the  issue  arising  therefrom  to  be 
one  of  law  only.  Without  deciding  upon  the  correctness  of  the 
refused  instruction,  we  think  the  defendant  was  bound  by  the 
theory  presented  by  the  instructions  given  at  its  in.'-iaiiet'. 
The  refusal  of  another  thus  inconsistent  therewith   was   no 
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error.  When  no  question  of  public  policy  or  exprcBS  statute 
intervenes,  parties  are  bound  by  the  law  as  contained  in  the 
instructions  they  offer. 

Defendant  objects  to  the  evidence  given  by  the  witness  who 
said  that  since  Tetherow's  death  the  place  had  been  graded  off. 
This  fact  was  first  developed  on  the  redirect  examination  of 
the  witness.  It  was  proper  by  way  of  explanation  of  the  cross- 
examination,  in  the  course  of  which  the  following  questions 
were  asked  and  answers  given  at  the  instance  of  defendant's 
counsel:  — 

"  Q.  Did  you  ever  know  of  any  other  accident  happening  to 
anybody  at  this  crossing?     A.    No,  sir. 

"Q.  Never  heard  of  any  other  or  knew  of  any  other?  A. 
No,  sir. 

*'  Q.   Neither  before  nor  since?     A.   No,  sir." 

In  view  of  this  line  of  examination  by  defendant,  it  be- 
came permissible  for  plaintiff  to  show  that  no  injury  had  since 
occurred  there,  because  the  place  had  been  since  repaired. 
Defendant  is  therefore  not  in  position  to  complain  of  that 
ruling. 

The  instruction  given  by  the  court  in  regard  to  the  measure 
of  damages  was  correct  as  far  as  it  went.  Plaintiff  was  entitled 
(under  our  statute  on  the  subject)  to  recover  such  damages  as 
the  jury  might  *'  deem  just,  with  reference  to  the  necessary  in- 
jury resulting  from  such  death,"  not  exceeding  five  thousand 
dollars:  R.  S.,  sec.  2123. 

If  defendant's  counsel  thought,  as  is  now  claimed,  that 
there  were  circumstances  mitigating  the  damages,  that  ques- 
tion should  have  been  presented  to  the  trial  court  by  an  in- 
struction embodying  that  idea.  This  was  not  done.  The 
court  is  not  required  in  a  civil  action  to  instruct  the  jury  on 
questions  of  law  not  suggested  at  the  time  by  the  parties  or 
counsel. 

The  action  of  the  trial  court  on  the  special  issues  furnishes 
no  just  ground  of  exception.  Of  those  which  the  court  refused 
to  submit  that  numbered  3  was  included  in  those  submitted. 
Those  numbered  10,  12,  and  16  (so  far  as  not  embraced  in  the 
questions  answered)  were  immaterial,  and  properly  refused  for 
that  reason. 

The  law  regarding  these  special  findings  contemplated  only 
the  submission  of  such  issues  as  would  have  a  material  bear- 
ing on  the  result.  It  was  not  designed  to  require  answers  to 
questions  concerning  every  detail  of  disputed  evidence.   When 
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the  proposed  question  might  be  answered  affirmatively  or 
negatively,  without  affecting  the  general  verdict,  it  should 
manifestly  have  been  rejected.  Many  of  the  questions  sub- 
mitted in  the  present  instance  might  have  been  properly  re- 
fused. There  was  no  inconsistency  between  the  material 
findings  and  the  general  verdict. 

The  damages  awarded  (two  thousand  nine  hundred  dollars) 
are  not  excessive  in  view  of  the  regular  earnings  of  the  de- 
ceased, his  age,  and  the  expectations  of  life  of  husband  and 
wife  respectively.   The  assignments  of  error  are  not  well  taken. 

The  judgment  is  affirmed. 

Nkgligencb,  when  a  Question  of  Law.  —  Although  the  qnestion  of 
negligence  is  ordinarily  for  the  jury,  if  the  facts  and  the  inferences  which 
ought  to  be  drawn  therefrom  are  uucoutroverted,  their  legal  efifect  is  for  the 
court:  IVesi  Mahanoy  7'owuship  v.  Wainon,  116  Pa.  St.  344;  2  Am.  St.  Rep. 
604;  South  Side  Pass.  R'y  Co.  v.  Trkh,  117  Pa.  St.  390;  2  Am.  St  Rep.  672, 
and  note;  fndianapoUs  etc.  R'y  Co.  v.  Watson,  114  Ind.  20;  5  Am.  St.  Rep. 
578;  Delaware  etc.  R'y  Co.  v.  Cadow,  120  Pa.  St.  559;  6  Am.  8t.  Rep.  730, 
and  note;  note  to  Meloyv.  Chicafjo  etc.  R'y  Co.,  14  Am.  St.  Rep.  325;  Western 
etc  R.  R.  Co.  V.  Youn.j,  81  Ga.  397;  12  Am.  St.  Rep.  320;  Baltimore  etc.  R.  R. 
Co.  V.  Kane,  69  Md.  11;  9  Am.  St.  Rep.  387;  Roth  v.  Buffalo  etc.  R.  R.  Co., 
34  N.  Y.  548;  90  Am.  Dec.  736;  Wilson  v.  Louisville  etc.  S.  R.  Co.,  85  Ala. 
269;  Chat/iam  v.  Jones,  69  Tex.  744. 

Railroads,  Duty  of,  with  Respect  to  Crossings,  and  Liability  for 
Defects  therein.  —  The  right  of  a  railroad  company  to  interfere  with  a 
highway  is  coupled  with  a  duty  to  make  it  as  safe  again  for  the  traveling 
public  as  it  was  before  the  interference:  Palatka  etc.  R.  R.  Co.  v.  State,  23 
Fla.  546;  11  Am.  St.  Rep.  395,  and  note;  Evansville  etc.  R.  R.  Co.  v.  Crvit, 
1 16  Ind.  446;  9  Am.  St.  Rep.  865,  and  note;  Louisville  etc.  R'y  Co.  v.  Phillips, 
1 12  Ind.  59;  2  Am.  St.  Rep.  155;  Town  of  Jamestown  v.  Chicago  etc  R.  R.  Co., 
69  Wis.  64S;  Cummins  v.  Evansville  etc.  R.  II.  Co.,  115  Ind.  417.  The  Revised 
Statutes  of  Texas,  requiring  railroad  couipanies  to  restore  highways  which 
have  been  crossed  by  their  tracks,  does  not  compel  such  companies  to  restore 
the  cro-srsings  to  such  a  condition  as  would  not  necessarily  impair  their  use- 
fulness: Dallas  etc.  R'y  Co.  v.  Ahle,  72  Tex.  150.  A  railroad  company  ac- 
cepts all  the  conditions  in  an  ordinance  as  to  repairing  streets,  etc.,  wlien  it 
con-jtructs  and  operates  its  road  under  a  privilege  granted  by  a  municipal 
ordinance  to  run  a  road  througii  its  streets:  Cohiinhus  v.  Street  Railroad  Co., 
4."i  Ohio  St.  98.  But  companies  must  be  allowed  reasonable  time  in  which  to 
restore  highways:  DcUUu  etc  R'y  Co.  v.  Able,  72  Tex.  150;  and  the  county  is 
not  discharged  from  its  duty  toward  the  highway  because  a  railroad  company 
fails  to  restore  the  highway  as  it  should:  Stale  ex  reL  v.  Putna/u  Co.,  23  Kla. 
632. 

But  private  railway  oroasings  must,  as  a  general  rule,  be  kept  in  repair 
by  the  land-owner:  Gulf  etc.  R'y  Co.  r.  Ellis,  70  Tex.  307;  for  the  presump 
tion  is,  that  the  company,  when  it  secured  its  right  of  way,  indemnified  the 
adjacent  landowner  for  the  expense  ot  keeping  up  all  private  crossings  neces- 
sary for  his  proper  use  of  the  adjoining  premises:  Ou(/'  etc.  R'y  Co.  v.  Row- 
Am.  St.  KBr.,  Vol.  XIV.— 40 
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land,  70  Tex.  298;  nor,  in  absence  of  a  statute,  is  the  company  required  to 
maintain  cattle-guards,  etc.,  at  a  private  crossing:  Pennsylviniia  Co.  f. 
Spauldhig,  112  Ind.  47. 

"Okdinary  Care"  Defined:  Dreher  v.  FUchhurg,  22  Wis.  675;  99  Am, 
Doc.  91,  and  cases  cited  in  note  96. 

" Ordinary  Prudence"  Defined:  Bowen  v.  Statt,  9  Baxt.  45;  40  Am 
Rep.  71,  and  note  75-80. 
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Rklations  bktween  Tenant  for  Life  and  Remaindbrmen  are  such  tha\ 

the  tenant  cannot  deal  to  his  advantage,  and  to  their  disadvantage,  by 
buj'iug  in  the  lands  under  a  trust  deed  made  by  a  former  owner,  for  the 
purpose  of  destroying  their  title,  and  acquiring  an  independent  title  of 
his  own.  A  release  of  a  right  made  to  a  particular  tenant  for  life  or  in 
tail  inuures  to  the  benelit  of  him  or  them  in  remainder. 

Advancement  for  Children  of  Tenant  for  Life  will  bb  Presumed 
TO  have  been  Intended  when  their  father  is  such  tenant,  and  they  are 
remaindermen,  and  he  purchases  the  land  at  a  sale  thereof  for  taxes,  or 
under  a  trust  deed  made  by  a  former  owner. 

Judgment  in  a  Tax  Suit  against  the  Tenant  for  Life  does  not  bind 
the  remaindermen,  and  a  sale  thereunder  cannot  divest  their  title. 

Statute  of  Limitations.  —  Remaindermen  cannot  Sue  for  Possession 
during  the  continuance  of  the  life  estate.  Therefore,  the  statute  of  lim- 
itations cannot  affect  them  until  the  termination  of  such  estate. 

W.  G.  Hamviond,  William  E.  Garviriy  John  M.  Matson,  and 
James  P.  Dawson,  for  the  appellants. 

D.  A.  Ball  and  W.  0.  Gray,  for  the  respondents. 

Sherwood,  J.  Ejectment  for  certain  lots  in  the  fifth  addi- 
tion, to  the  city  of  Louisiana.  Betty  Parry  is  the  common 
source  of  title,  and  the  plaintififs  are  the  remaindermen  in  a 
conveyance  made  by  Betty  Parry  in  October,  1845,  Marshall 
S.  Allen,  father  of  plaintiff  J.  J.  Allen,  being  created  life  ten- 
ant by  the  same  instrument.  In  1843,  Betty  Parry  had  con- 
veyed the  land  to  McQuie,  trustee,  to  secure  a  debt  due  McCune, 
amounting  to  $1,270,  under  which  deed  it  was  afterwards  sold, 
Marshall  S.  Allen,  life  tenant,  being  the  purchaser,  and  receiv- 
ing a  deed  for  the  premises  in  controversy.  Years  afterwards, 
in  1880,  the  land  was  sold  for  taxes,  and  the  defendants  claim 
through  mesne  conveyances,  under  the  purchase  at  the  tax 
Bale.     All  the  deeds  aforesaid  were  duly  recorded. 

There  are  three  prominent  questions  in  this  cause  to  be  de- 
cided.    The  controlling  questions  thus  referred  to  are  these: 
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1.  The  effect  of  the  sale  under  the  deed  of  trust,  the  life  ten- 
ant being  the  purchaser  and  recipient  of  the  deed;  2.  The 
effect  of  the  tax  proceedings  and  sale,  the  life  tenant  being  the 
only  party  defendant  to  the  tax  judgment;  and  3.  Whether 
the  three  years'  statute  of  limitation  barred  the  plaintiffs  of 
their  action. 

^  1.  Marshall  S.  Allen,  being  the  life  tenant,  occupied  such 
relations  towards  the  remaindermen  that  he  could  not  deal  to 
his  own  advantage,  and  to  their  disadvantage,  by  buying  in 
the  land  under  the  trust  deed,  and  thereby  defeat  their  title, 
and  acquire  an  independent  title  of  his  own.  "A  release  of 
a  right  made  to  a  particular  tenant  for  life  or  in  tail  shall  aid 
or  benefit  him  or  them  in  the  remainder  ":  Co.  Lit.,  sees.  453, 
267  b. 

Thus  it  has  been  ruled  that  if  a  tenant  for  life,  after  a  sale 
of  the  property  for  taxes  has  occurred,  obtains  a  release  to 
himself  of  the  right  thus  acquired,  he  takes  under  such  release 
according  to  his  title,  and  the  remaindermen  according  to 
theirs:  Varney  v.  Stevens,  22  Me.  331.  And  if  a  tenant  for 
life  buy  in  an  outstanding  encumbrance  upon  the  estate,  it  will 
be  presumed,  nothing  to  the  contrary  thereof  appearing,  that 
the  purchase  was  made  for  the  benefit  of  the  reversioner  or 
remainderman,  as  well  as  himself:  1  Washburn  on  Real  Prop- 
erty, 5th  ed.,  129;  Whitney  v.  Salter,  36  Minn.  103;  1  Am.  St. 
Rep.  656.  And  it  is  well-established  law  that  if  a  life  tenant 
renew  a  lease,  or  buy  in  an  encumbrance  or  the  like,  the  fealty 
which  he  owes  to  the  remainderman  will  convert  him  into  a 
trustee  for  the  benefit  of  such  remainderman;  Bissett  on  Es- 
tates for  Life,  248.  Besides,  inasmuch  as  the  life  tenant  was 
the  father  of  those  who  were  to  take  in  remainder  at  the  time 
he  bought  in  the  land  at  the  trustee's  sale  in  1850,  it  will  be 
presuujed  that  such  purchase  was  intended  as  an  advance- 
ment for  his  children.  Such  presumptions  as  to  advancements 
are  constantly  indulged  where  deeds  are  made  directly  to 
children  through  funds  furnished  by  their  fathers,  and  a  simi- 
lar presumption  may  well  be  indulged  here. 

Taking  the  foregoing  premises  as  true,  whatever  title  the 
purchaser  acquired  at  the  tax  sale  did  not  extend  beyond  the 
life  estate  of  Marshall  S.  Allen. 

2.  But  tliere  is  another  reason  for  announcing  the  same  con- 
clusion: The  tax  suit  was  brought  against  Marshall  S.  Allen 
alone;  the  remaindcfmen  were  not  made  parties.  They  did 
not  claim  under  him,  but  hy  an  independent  title,  one  created 
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by  the  deed  of  Betty  Parry;  so  that  the  judgment  in  the  tax 
suit,  in  any  event,  bound  only  the  life  tenant,  and  not  the  re- 
maindermen: Troyer  v.  Wood,  96  Mo.  478;  9  Am.  St.  Rep.  367; 
Chamberlain  v.  BlodgeM,  96  Mo.  482. 

3.  Now,  as  to  the  possession  of  the  defendants  under  the  tax 
deed  for  the  period  of  three  years,  it  has  been  recently  ruled 
by  this  court  in  Bartlett  v.  Kauder,  97  Mo.  356,  that  the  short 
statute  of  limitations  in  reference  to  tax  sales  only  applies  to 
sales  and  deeds  made  under  the  old  law  by  collectors. 

4.  Moreover,  the  statute  of  limitations  cannot  apply  in  this 
cause,  for  another  reason:  service  of  process  herein  was  had 
February  16,  1884;  Marshall  S.  Allen  died  in  March,  1881;  so 
that  at  the  time  of  this  ejectment  brought,  said  Allen  had  not 
been  dead  for  three  years;  and  in  general,  the  remaindermen 
cannot  sue  for  possession  during  the  continuance  of  the  life 
estate:  1  Washburn  on  Real  Property,  5th  ed.,  132. 

For  these  reasons,  the  judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  trial  court  to  enter  a 
judgment  for  plaintiffs. 

On  motion,  the  judgment  was  so  modified  that  the  cause 
was  remanded  for  new  trial. 


Reversioners  and  Remaindbrman.  — In  Determining  the  Riohts  and 

Remedies  of  a  reversioner  or  remainderman,  the  best  guide  is  to  consider  the 
nature  of  his  estate  and  that  of  the  tenant  for  life,  or  of  the  other  particu- 
lar estate,  which  must  terminate  before  the  reversioner  or  remainderman  can 
come  rightfully  into  the  possession  of  the  property.  As  a  general  rule,  the 
tenant  and  the  reversioner  or  remainderman  are  not  at  the  same  time  enti- 
tled to  the  same  ri>;ht  or  remedy.  Almost  universally  a  tenant  of  the  par- 
ticular estate  has  the  right  to  its  possession,  and  the  possession  to  which  he 
is  so  entitled  ia  not  a  formal  one  merely,  but  carries  with  it  the  right  to  the 
beiieticial  enjoyment  of  the  property.  If  it  is  clear  from  the  instiumeut 
creating  the  two  estates  that  the  owner  of  the  particular  estate  is  entitled  to 
be  in  the  possession  and  use  thereof,  it  may  be  that  such  possession  and  use 
will  result  in  the  entire  extinction  of  the  subject-matter  of  the  estate,  and 
thus  wholly  defeat  the  ri  ^hts  of  the  reversioner  or  remainderman.  If  the 
hubject-matter  is  personal  property,  and  the  tenant  ia  entitled  to  its  use,  he 
has  a  right  to  use  and  enjoy  it  according  to  its  nature,  tliougli  this  use  may 
result  in  its  total  consumption:  Majors  v.  Hemdon,  78  Ky.  128;  Wood»  v. 
Sullivan,  1  Swan,  607;  Oemvcm  v.  Oerman,  27  Pa.  St.  116;  67  Am.  Dec.  451. 
On  the  other  hand,  if  the  property  ia  not  such  as  is  consumable  in  its  ordi- 
nary use,  the  only  right  which  the  reversioner  or  remainderman  has  ia  the 
right  to  have  property  forthcoming  at  the  termination  of  the  particular  es- 
tate. 

A  tenant  for  life  of  personal  property  has  no  right  to  carry  it  beyond  the 
juris'iiction  of  the  court,  uuless,  perhaps,  upon  giving  adequate  security  for 
its  return,  when  the  remainderman  or  reversioner  shall  become  entitled 
thereto:  Braswell  v.  Morehead,  Busb.   Eq.  26;  57  Am.  Dec.  587.     Formerly 
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it  was  the  practice  to  exact  from  the  tenant  for  life  security  for  the  protec- 
tion of  the  remainiierinan.  This  security  is  still  required  in  exceptional  cir- 
cumstances. But  unless  the  remainderman  can  show  some  necessity  for 
exacting  security,  the  only  remedy  which  he  now  has  is  to  require  the  ten- 
ant to  make  an  iuveutory  which  shall  show  the  property  which  he  received, 
and  to  which  the  remainderman  will  become  entitled  upon  the  termination 
of  the  particular  estate:  Pierce  v.  Stedworthy,  81  Me.  50;  IVpttcoi  v.  Cadij,  5 
Johns.  Ch.  3:i4;  9  Am.  Dec.  306;  Coven/toven  v.  Shuler,  2  Paige,  122;  21  Am. 
Dec.  73;  Bentley  v.  Lowf,  1  Strob.  Eq.  43;  47  Am.  Dec.  523;  Bowes  Ex'r  v. 
White,  16  N.  J.  Eq.  411;  84  Am.  Dec.  1(J9;  Smith  v.  Danid,  2  McCord's  Ch. 
143;  16  Am.  Dec,  641;  note  to  Braswell  v.  Morehead,  57  Am.  Dec.  587.  From 
the  fact  that  the  tenant  is  entitled  to  the  possession  of  the  property,  it  neces< 
sarily  follows  that  the  reversioner  or  remainderman  is  not,  and  that  the  lat- 
ter cannot  successfully  resort  to  any  remedy  to  the  maintenance  of  which  an 
immediate  right  of  possession  is  essential,  and  he  can  be  in  no  default  for  not 
having  resorted  to  such  a  remedy,  when  a  resort  to  it  manifestly  would  have 
been  unavailing. 

Trespass,  trover,  ejectment,  and  like  actions,  seeking  either  to  recover  the 
possession  of  the  property  or  to  obtain  compensation  for  injuries  to  the  pos- 
session, cannot  be  maintained  by  the  reversioner  or  remainderman,  because 
he  has  no  right  of  possession,  and  can  therefore  suffer  no  injury  from  the  de- 
tention of  possession  by  another.  The  fact  that  the  tenant  of  the  particular 
estate  may  have  undertaken  to  convey  the  whole  property,  while  it  indicates 
an  intention  upon  the  part  of  his  grantee  to  receive  and  hold  the  property 
under  a  claim  to  the  whole  thereof  in  fee,  does  not  confer  any  right  of  pos- 
session upon  the  reversioner  or  remainderman,  nor  entitle  him  to  maintain 
any  action  to  the  maintenance  of  which  right  of  possession  is  essential:  Lewin 
V.  Mohley,  4  Dev.  &  B.  323;  34  Am.  Dec.  879;  Steele  v.  Wdlinms,  Dud.  (S.  C.) 
16;  31  Am.  Dec.  546;  Pendley  v.  Madison,  83  Ala.  484;  Jackson  v.  Manciu'', 
2  Wend.  357.  If  a  conveyance  or  transfer  made  by  the  tenant  entitles  the  re- 
mainderman or  reversioner  to  the  forfeiture  of  the  tenant's  estate,  the  rule  is 
the  same,  unless  the  person  entitled  to  such  forfeiture  elects  to  enforce  it. 
For  it  is  well  settled  that  a  remainderman  or  reversioner  may  waive  a  for- 
feiture incurred  by  the  tenant,  and  that  such  waiver  is  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary.  Therefore,  notwithstanding  the  existence 
of  a  cause  of  forfeiture,  the  reversioner  or  remaiuderniau  will  be  deemed  to 
have  a  right  of  possession,  commencing  at  the  death  of  the  life  teuant,  or  at 
any  other  termination  of  the  particular  estate,  unless  it  is  shown  tliat  a  for- 
feiture occurring  before  that  period  has  been  asserted  and  enforced:  Miller  v. 
Ewing,  6  Cush.  34;  Tilson  v.  Thompson,  10  Pick.  357;  Stevens  v.  Win^Li}',  1 
Id.  318;  11  Am.  Dec.  178;  Wells  v.  Pruyr,  9  Mass.  508;  Moore  v.  Luce,  29  Pa. 
St.  260;  72  Am.  Dec.  C29;  Doe  v.  Danvers,  7  East,  321. 

Every  reversioner  or  remainderman  rightfully  expects  that  upon  the  ter- 
mination of  the  particular  estate  he  will  become  seised  in  fee  of  the  wliole 
property,  unimpaired  by  any  wrongful  act,  either  of  the  tenant  or  of  any 
other  person,  and  therefore  is  entitled  to  the  aid  of  the  courts  to  prevent  any 
threatened  wrong  which  will  impair  the  value  of  the  estate  when  it  sliall 
come  into  his  possession,  or  to  recover  compensation  for  such  wrung  if  al- 
ready consummated.  In  other  words,  a  reversioner  or  remainderman  may 
maintain  an  action  for  any  injury  to  the  inheritance,  whether  comniitteil  by 
a  stranger  or  by  tlie  tenant  in  posse.-;sion:  Queens  Collfje  v.  Hallvtt,  14  Ea.st, 
489;  Jesier  v.  Gifford,  4  Burr.  2141;  Young  v.  Spencer,  5  Man.  &  K.  47;  10 
Barn.  &  C.  145. 
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Many  of  the  acts  resulting  in  injuries  to  the  inheritance  are  also  injurions 
to  the  tenant  in  possession.  Where  this  is  the  case,  each  of  the  parties  in- 
jured may  maintain  a  separate  action  to  recover  compensation  for  the  injuries 
suffered  by  him.  "A  tenant  and  reversioner  may  eacli  maintain  his  action  for 
the  selfsame  act,  and  each  may  recover  for  the  injury  he  sustained  by  rea- 
son thereof.  The  defendant  is  not  thereby  compelled  to  respond  in  damages 
twice  for  the  same  injuries,  but  simply  to  compensate  each  of  the  parties 
injured  for  the  consequence  of  his  tortious  act:  Tinsman  r.  Belvidere  etc.  R.  R., 
25  N.  J.  L.  255;  (>4  Am.  Dec.  415. 

The  erection  and  maintenance  of  a  nuisance  of  a  permanent  character  fur- 
nishes a  familiar  illustration  of  an  injury  both  to  the  freehold  and  to  the 
tenant  in  possession.  Hence  both  the  owner  of  the  estate  in  possession  and 
the  owner  of  the  estate  in  reversion  or  remainder  have  a  cause  of  action  for 
the  abatement  of  the  nuisance  or  the  recovery  of  damages  suffered  thereby. 
The  diflSculty  is  in  determining  when  a  nuisance  is  in  legal  contemplation 
permanent;  for  while  the  decisions  assert  that  a  reversioner  cannot  maintain 
an  action  for  a  private  nuisance  unless  the  injury  therefrom  is  permanent 
(Munford  v.  0.  W.  cfc  W.  Ry  Co.,  1  Har.  &  N.  34;  25  L.  J.  Ex.  265;  MoU  v, 
Shoolhred,  44  L.  J.  Ch.  380;  L.  R.  20  Eq.  22;  23  Week.  Rep.  645;  Jonea  v. 
Chappell,  44  L.  J.  Ch.  658;  L.  R.  20  Eq.  539;  Baxter  v.  Taylor,  1  Nev.  &  M. 
14;  4  Barn.  &  Ad.  72),  they  do  not,  or  at  least  most  of  them  do  not,  mean 
that  relief  must  be  denied  in  all  cases  in  which  it  does  not  appear  that  a  nui- 
sance and  the  consequent  injury  must  inevitably  continue  beyond  the  ter- 
mination of  the  particular  estate.  No  generally  accepted  definition  of  a 
permanent  nuisance  has  as  yet  been  formulated,  and  the  decisions  upon  this 
subject  are  unquestionably  irreconcilable.  On  the  one  side,  it  has  been  held 
that  causing  smoke  to  issue  from  a  chimnej',  though  it  results  in  the  tenant 
giving  notice  of  his  intention  to  quit,  will  not  sustain  an  action  by  a  rever- 
sioner, nnless  the  erection  of  the  chimney  is  in  itself  a  nuisance:  Simpson  v. 
Savage,  1  Com.  B.,  N.  S.,  347;  3  Jur.,  N.  S.,  161;  26  L.  J.  Com.  P.  50;  and 
that  no  action  lies  in  favor  of  the  reversioner  for  fixing  barges  and  planks  in 
a  river,  and  thereby  obstructing  its  use  and  navigation,  and  hindering  the 
unloading  of  boats:  Dobson  v.  Blackmore,  9  Q.  B.  991;  11  Jur.  55;  16  L.  J. 
Q.  B.  233.  The  case  last  cited  cannot,  we  apprehend,  be  sustained,  unless 
upon  the  assumption  that  the  manner  of  fixing  the  barges  and  planks  was 
such  as  to  indicate  an  intention  to  use  them  temporarily  only.  In  Tinsman 
V.  Belvidere  etc.  R.  R.,  25  N.  J.  L.  255,  64  Am.  Dec.  415,  it  was  adjudged 
that  the  plaintiff  could  maintain  an  action  to  recover  damages  for  injuries  to 
his  reversionary  interest  in  certain  real  estate  when  such  injuries  cimsisted 
in  the  construction  of  an  embankment  of  lumber,  stone,  and  earth  in  the 
month  of  a  creek,  so  that  rafts  could  not  be  landed  nor  lumber  stored  for  the 
use  of  the  plaintiff's  mill  in  as  safe  and  secure  a  manner  as  his  tenants  had 
been  accustomed  and  had  a  right  to  do. 

As  far  as  any  general  rule  can  be  formulated  upon  the  subject  now  under 
consideration,  it  is  this:  that  if  the  obstruction  or  other  nuisance  complained 
of  appears  to  be  of  a  permanent  nature  in  its  construction,  so  that  the  plain- 
tiff's reversionary  interest  might  be  lowered  in  public  estimation,  and  loss 
might  follow,  he  can  sustain  his  action;  and  "where  the  erection  coinidained 
of  is  the  immediate  cause  of  injury  to  the  possession,  and,  without  further 
interference  by  the  act  of  man,  would  in  the  ordinary  course  of  things  con- 
tinue to  be  so  on  tiie  determination  of  tlie  tenancy,  the  reversioner  has  a  right 
of  action,  on  the  ground  that  the  encioachmeut  on  the  inheritance  may  by 
lapati  of  time  ripen  into  a  riylit,  wiiere  the  reversioner  has  notice  or  kuowl- 
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edge  of  it":  Tinsman  v.  Belvidere  etc.  R.  R.,  25  N.  J.  L,  255;  64  Am.  Dec. 
415;  citing  Boioer  r.  Hill,  1  Bing.  N.  C.  549. 

The  following  encroachments  upon  real  estate  fall  within  the  rule  as  just 
stated,  and  entitle  the  reversioner  or  remainderman  to  appropriate  relief: 
The  erection  of  a  dam  by  a  lower  proprietor,  whereby  the  water  of  a  stream  is 
so  backed  up  as  to  clog  the  plaintiff's  mill:  Ripka  v.  Seryeant,  7  Watts  & 
S.  9;  42  Am.  Dec.  214;  the  maintenance  of  a  ditch,  whereby  water  is  diverted 
from  a  natural  stream  running  through  the  land,  and  the  fertility  of  the  land 
is  diminished:  Heilhron  v.  Last  Chance  W.  D.  Co.,  75  Cal.  117;  Hart  v.  Evans, 
8  Pa.  St.  14;  fastening  a  gate  across  a  right  of  way  to  which  the  reveraiducr 
and  his  tenants  are  entitled:  Kidjdl  v.  Moore,  1  Lown.  M.  &  P.  131;  9  Com.  V>. 
364;  14  Jur.  790;  19  L.  J.  Com.  P.  177;  the  erection  of  a  house  so  tliat  the 
eves  and  a  pipe  therefrom  conduct  water  upon  the  lands  of  the  plaiutiti': 
Tucker  V.  Newman,  3  Perry  &  D.  14;  Ad.  &  E.  40;  3  Jur.  1145.    It  is  never  a 
sufficient  answer  to  an  action  by  a  reversioner  that  the  cause  of  injury  may 
possibly  be  removed  and  the  damages  abated  before  the  termination  of  the 
estate  in  possession:  Shadivell  v.  Hutchinson,  Moody  &  M.  350;  4  Car.  &  P 
333;  Metropolitan  Ass'n  v.  Fetch,  4  Jur.,  N.  S.,  1000;  27  L.  J.  Com.  P.  330; 
5  Com.   B.,  N.  S.,  504.     "An  action  will  lie  by  the  reversioner  for  erect- 
ing a  wall  whereby  the  plaintiff's  lights  are  obstructed:  Jesser  v.  Gifford,  4 
Burr.  2141;  Tomlinson  v.  Brown,  Sayers,  215;  for  obstructing  the  flue  of  a 
chimney,  thereby  rendering  the  room  unfit  for  habitation:  2  Chitty's  Plead- 
ing, 778;  for  diverting  a  stream  of  water,  whereby  the  soil  was  impoveri.^hed: 
Id.  794;  for  throwing  back  water  upon  the  land,  so  that  it  was  rendered  boggy 
and  miry:  Potta  v.  Clarke,  20  N.  J.  L.  536;  for  obstructing  a  way,  whereby 
the  enjoyment  of  the  premises  is  rendered  inconvenient:  2  Chitty's  Pleading, 
810.     In  all  these  cases  it  is  apparent  that  by  possibility  the  cause  of  the  in- 
jury may  be  removed  before  the  estate  of  the  tenant  for  years  determines; 
yet  while  the  nuisanCe  or  cause  of  complaint  is  continued,  the  premises  are 
diminished  in  value,  and  the  present  value  of  the  reversion  is  consequently 
diminished.     The  estate  of  the  reversioner   would  sell  for  less.     The  law, 
therefore,  regards  him  as  sustaining  an  injury.     And  if  the  inheritance  is  in 
fact  diminished  in  value,  the  reversioner  may  maintain  an  action  for  the  in- 
jury, though  there  may  have  been  no  diminution  in  the  amount  of  the  rent, 
and  no  loss  by  a  sale  of  the  premises  at  a  depreciated  price.     In  Sluubccll  v. 
HutcJunson,  3  Car.  &  P.  615,  the  action  was  brought  by  the  reversioner  for 
obstructing  an  ancient  light  by  erecting  a  roof  over  an  uncovered  space  above 
the  window,  by  means  wliereof  the  room  was  darkened  and  rendered  close, 
uncomfortable,  unwholesome,  and  unfit  for  habitation.     It  was  proved  tliat 
the  obstruction  might  be  easily  removed  in  the  course  of  two  or  three  days: 
Lord  Tenterden   said:   "I  have  no  doubt  that  this  is  a  case  in  which  the  re- 
versioner may  maintain  an  action,  because  it  is  an  injury  to  the  riglit  that  lia 
complains  of;  and  the  effect  of  letting  the  obstruction  stand  might  be  that, 
from  the  death  of  witnesses,  evidence  of  its  erection  might  be  lost,  and  so  the 
injury  would  become  permanent."   The  plaintiff  recovered  nominal  damages, 
one  shilling. 

A  reversioner  or  remainderman  must  submit  to  the  exercise  by  the  tenant  in 
possession  of  his  right  to  estovers.  The  nature  and  extent  of  this  right  Iiave 
been  considered  in  the  note  to  Mil'.''  v.  Mile.%  64  Am.  Dec.  367,  and  will  not 
be  here  di.scu!-;sed.  The  tenant  for  life  has  also  the  right  to  emblements,  Uj 
which  is  meant  the  right  of  taking  tlie  prolit  of  giowuig  crops  during  his  life, 
and  the  right  of  his  represeiit,ative  to  take  micIi  crops  wlieii  the  estate  has  ter- 
minated by  his  death,  after  siich  cvoi-,  were  sown  and  liotoio  they  could  be  h»r- 
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vested.  This  right  to  emblements  exists  also  in  the  lessees  or  under-tenants 
of  the  tenant  for  life;  nor  can  the  right  of  a  lessee  of  a  tenant  for  life  be  suc- 
cessfully denied  on  the  ground  that  he  sowed  the  crop  when  he  had  reason  to 
believe  tliat  the  tenant  for  life  was  near  his  death,  and  could  not  survive  until 
the  harvest:  Bradley  v.  Bailey,  57  Conn.  374. 

Waste  i.i  "  a  spoil  or  destruction  in  houses,  gardens,  trees,  or  other  corpo- 
real hereditaments  to  the  disherison  of  him  that  hath  the  remainder  or  rever- 
sion in  fee-simple  or  fee-tail."  We  shall  not  liere  undertake  to  specify  the 
many  acts  which  have  been  adjudged  to  fall  within  the  above  definition.  It 
suffices  our  present  purpose  to  state  that  for  each  of  such  acts,  whether  com- 
mitted by  a  stranger,  by  a  tenant  in  possession,  or  by  one  claiming  the  right 
to  do  so  by  permission  of  the  latter,  the  reversioner  or  remainderman  is  en- 
titled to  an  appropriate  remedy,  either  to  restrain  the  commission  of  such 
acts  when  threatened,  or  to  recover  compensation  for  them  if  consummated: 
1  Washburn  on  Real  Estate,  116-121;  Coleman  v.  Steere,  1  R.  I.  272;  53  Am. 
Dec.  621;  Pynchon  v.  Stearns,  11  Met.  304;  45  Am.  Dec.  207;  Miles  v.  Miles, 
32  N.  H.  147;  64  Am.  Dec.  362;  Dupee  v.  Dupee,  4  Jones,  387;  69  Am.  Dec. 
757;  Dorsey  y.  Moore,  100  N.  C.  41;  Raine  v.  Alderson,  4  Bing.  N.  C.  702;  6 
Scott,  691;  Arnold,  329;  Simpson  v.  Boioden,  33  Me.  549. 

If  the  waste  committed  consists  in  the  cutting  of  trees,  or  any  other  com- 
plete severance  of  any  part  of  the  realty,  the  trees  or  other  realty  so  severed 
thereupon  become  personal  property,  in  which  the  tenant  in  possession  has 
no  title  or  interest;  and  the  reversioner  may  therefore  maintain  his  action  for 
the  possession  of  the  property  so  severed,  or  for  damages  resulting  from  its 
being  taken  and  carried  away,  or  otherwise  converted,  in  the  same  manner 
and  with  like  effect  as  if  he  were  the  owner  of  an  estate  in  possession:  Latie 
V.  Thompson,  43  N.  H.  320;  Elliott  v,  Smit/i,  2  Id.  4.30;  Richardson  v.  York, 
14  Me.  216;  Paget'i  Case,  5  Coke,  77;   Ward  v.  Andersoii,  2  Chit.  636. 

A  tenant  in  possession  has  no  authority,  as  such,  to  represent  the  rever- 
sioner, or  to  bind  him  or  his  estate  in  any  manner  whatever.  Neither  can 
the  tenant  impose  any  obligation  or  liability  upon  the  estate  to  be  enfoiced 
against  it  when  it  comes  into  the  possession  of  the  reversioner.  If  the  tenant 
has  made  improvements  which  remain  on  the  property  at  the  termination  of 
his  estate,  he  cannot  recover  the  value  thereof,  nor  can  he  treat  such  value 
as  a  lien  or  charge  against  the  estate:  Thurston  v.  Dickinson,  2  Rich.  Eq.  317; 
46  Anu  Dec.  56.  If  a  forfeiture  is  incurred  by  a  tenant  for  life,  its  conse- 
quences must  be  restricted  to  his  estate,  and  not  extended  so  aa  to  impair  the 
rights  of  the  reversioner:  Archery.  Jones,  26  Miss.  583.  Generally,  the  re- 
versioner and  the  tenant  in  possession  are  not  regarded  as  in  privity  with 
each  other.  When  the  reversioner  comes  into  the  possession  of  the  estate, 
he  does  not  come  as  one  claiming  under  or  receiving  from  the  tenant,  but 
rather  as  one  possessing  a  paramount  title.  Hence  the  admissions  or  dec- 
larations of  a  tenant  are  not  ordinarily  admissible  against  a  reversioner  or 
remainderman:  Pool  v.  Morris,  29  6a.  374;  74  Am.  Dec.  68;  Papendick  v. 
Bridgewater,  24  L.  J.  Q.  B.  289;  6  El.  &  B.  166.  Upon  the  same  principle,  a 
judgment  entered  for  or  against  a  tenant  in  possession  ought  not  to  be  ad- 
missible in  evidence  for  or  against  a  reversioner  or  a  remainderman.  And 
this  we  deem  to  be  the  rule  best  supported  both  by  reason  and  authority, 
though  there  are  doubtless  some  exceptions  to  it,  which  we  have  considered 
elsewhere:  Note  to  Redmond  v.  Collins,  27  Am.  Dec.  223;  Freeman  on  Judg- 
ments, sec.  172. 

As  a  tenant  cannot  impair  the  rights  of  the  reversioner  by  his  direct  ad- 
mission or  declaration,  neither  can  he  accomplish   the  same  result   by  his 
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inaction  or  his  failure  to  enforce  any  riglit  to  which  he  is  entitled.  Some 
stranger  to  the  title  may  disseise  the  tenant  of  the  whole  property,  or  may 
assert  and  maintain  an  easement  with  respect  to  some  part  thereof,  and  may 
thereby  obtain  a  prescriptive  title,  as  against  the  tenant,  either  to  the  whole 
property  or  to  the  easement  enjoyed.  This,  however,  will  not  affect  the  re- 
versioner or  remainderman,  and  his  cause  of  action  to  recover  possession  of 
the  property  will  be  treated  as  cominencing  only  upon  the  termination  of  the 
preceding  estate:  Miller  v.  Eiving,  6  Cush.  34;  Salmons  v.  Davis,  29  Mo.  176; 
Jachion  v.  Manlius,  2  Wend.  357;  Ouion  v.  Anderson,  8  Humph.  325;  Mc- 
CoD-y  V.  Kinijs  Heirs,  3  Humph.  367;  39  Am.  Dec.  165;  Fo.-:ter  v.  Marshall, 
22  N.  H.  491;  Bradhury  v.  Grimsell,  2  Wms.  Saund.  175  d;  Pierre  \.  Fer- 
nald,  26  Me.  440;  46  Am.  Dec.  573;  Daniel  v.  North,  11  East,  370;  Sargent 
V.  Ballard,  9  Pick.  251. 

Where  profits  result  from  property  in  which  there  is  an  estate  in  reversion 
or  remainder,  and  also  an  estate  in  possession,  they  follow  the  right  of  pos- 
session, and  go  to  the  person  who  is  entitled  to  the  possession  at  the  time 
when  they  accrued  or  became  due.  If  the  property  has  been  rented,  and 
rents  have  become  payable  during  the  continuance  of  the  particular  estate, 
they  belong  to  the  tenant,  but  those  rents  which  do  not  fall  due  until  after 
its  termination  belong  to  the  reversioner,  though  the  occupation  of  the  lessee 
was  during  the  existence  of  the  particular  estate,  unless  some  statute  has 
been  enacted  requiring  a  division  of  the  rents  between  the  tenant  and  the 
reversioner  under  such  circumstances:  Stafford  v.  Westvxn-th,  1  P.  Wms.  180; 
Norris  v.  Hai-rison,  2  Madd.  268.  If  the  subject-matter  of  the  estate  in  pos- 
session and  that  in  reversion  or  remainder  is  live-stock,  its  increase  is  re- 
garded as  profits,  to  whicli  the  owner  of  the  estate  in  possession  is  entitled: 
Lewis  V.  Dams,  3  Mo.  133;  23  Am.  Dec.  698;  Garth  v.  Everett,  16  Mo.  492. 

With  respect  to  the  capital  stock  of  corporations,  there  is  at  times  difficulty 
in  determining  whether  a  particular  dividend  is  the  representative  of  profits 
earned  by  the  corporation  or  of  pre-existing  corporate  assets.  If  a  di\ideud 
is  payable  in  cash,  and  represents  profits,  there  is  no  doubt  that  it  belongs  to 
the  tenant  for  life:  Minot  v.  Paine,  91  Mass.  101;  96  Am.  Dec.  705;  note  to 
Ooodivin  V.  Hardy,  99  Am.  Dec.  765;  Richardson  v.  Richardson,  lb  Me.  570; 
46  Am.  Dec.  428;  Millen  v.  Guerrard,  67  Ga.  284;  44  Am.  Rep.  720.  If,  on 
the  other  hand,  the  dividend  is  merely  the  result  of  preexisting  capital  of 
the  corporation,  as  where  a  part  of  its  property  is  taken  in  the  exercise  of  tlie 
right  of  eminent  domain,  and  the  moneys  received  thei-efor  are  distributed  as 
dividends  to  the  other  liolders,  such  dividends  belong  to  the  reversioner  or 
remainderman:  Heard  v.  Eldridge,  109  Mass.  258;  12  Am.  Rep.  687;  Rand 
V.  Huhbell,  115  Mass.  461;  15  Am.  Rep.  121.  With  respect  to  stock  divi- 
dends, the  adjudications  are  not  entirely  reconcilable.  There  is  a  general 
tendency  to  treat  such  dividends  as  pre-existing  assets  or  capital  of  the  cor- 
poration, and  not  as  profits,  and  therefore  as  belonging  to  the  reversioner  or 
remainderman  rather  than  to  the  tenant  for  life.  In  Massachusetts,  and 
perhaps  elsewhere,  the  courts  will  not  enter  upon  an  original  inquiry  for  the 
purpose  of  ascertaining  the  source  of  such  dividends,  but  will  consider  the 
resolution  and  proceedings  of  the  corporation  to  determine  whether  it  and 
its  trustees  regarded  an  extraordinary  dividend  in  question  as  profits  or  as 
cipital,  and  will  treat  it  accordingly.  If  it  appears  tliat  the  corporation  de- 
clared the  dividend  as  profits,  it  belongs  to  the  owner  of  the  life  estate,  and 
if,  on  the  other  hand,  the  corporation  was  apparently  merely  making  an 
increase  in  its  capital  stock  to  adequately  represent  pre-existing  asset^a,  the 
remainderman  is  entitled  to  such  increase:  Gibbons  v.  Mahon,  4  Mackey,  130; 
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64  Am.  Rep.  262;  Vinton's  Appeal,  99  Pa.  St.  434;  44  Am.  Rep.  116;  Minot 
V.  Paine,  91  Mass.  101;  96  Am.  Dec.  705;  Moss's  Appeal,  83  Pa.  St.  2G4;  '24 
Am.  Rep.  164,  and  note;  Brande.r  v.  Brander,  4  Vcs.  801;  Preston  v.  Melville, 
16  Sim.  163;  Hooper  v.  Kossiter,  13  Price,  774;  Band  v.  Hubbell,  115  Mass. 
461;  15  Am.  Rep.  121;  Petition  of  Brown,  14  R.  I.  371;  51  Am.  Rep.  397. 

If  the  property  ia  subject  to  an  encumbrance  which  is  paramount  to  the 
estate  botli  of  the  reversioner  or  remainderman  and  of  the  tenant  in  posses- 
sion, the  latter,  being  entitled  to  the  rents  and  profits  of  the  property,  may 
be  required  to  pay  out  of  them  the  current  interest  as  it  falls  due:  Swaine  v. 
Perine,  5  Johns.  Ch.  482;  9  Am.  Dec.  318;  Squire  v.  Compton,  2  Eq.  Cas.  Abr. 
387;  Bell  v.  Mayor,  10  Paige,  49;  and  thus  to  keep  the  amount  of  the  en- 
cumbrance from  increasing;  but  he  cannot  be  required  to  pay  ofif  the  princi- 
pal, in  whole  or  in  part,  and  thus  relieve  the  estate  of  the  reversioner  or 
remainderman:  Smith  v.  Barnham,  2  Dev.  Eq.  420;  25  Am.  Dec.  721.  If 
the  encumbrance  is  one  which  the  remainderman  or  reversioner  has  been 
compelled  to  discharge,  he  is  entitled  to  contribution  from  the  tenant  for 
life.  This  contribution  may  consist  either  in  the  payment  by  the  tenant 
during  the  continuance  of  his  estate  of  an  amount  equivalent  to  the  interest 
upon  the  sum  paid  by  the  remainderman,  or,  if  that  be  inconvenient  or  em- 
barrassing to  the  tenant,  the  amount  to  be  paid  may  be  ascertained  by  esti- 
mating what  would  be  the  value  of  an  annuity  equivalent  to  the  amount  of 
such  interest,  payable  for  the  life  of  the  tenant;  and  in  making  this  determi- 
nation, his  age  and  health  will  be  considered:  Swaine  v.  Perine,  5  Johns.  Ch. 
490;  9  Am.  Dec.  318;  Gibson  v.  Crehoe,  5  Pick.  146;  Houghton  v.  Hapgood,  13 
Id.  154;  Foster  V.  Hillard,  1  Story,  77;  Carllv.  Butman,  7  Me.  102;  Jones  v. 
Sharrard,  2  Dev.  &  B.  Eq.  179,  189. 

When,  upon  the  termination  of  a  life  or  other  estate  which  entitles  its 
owner  to  the  possession  of  the  property,  the  reversioner  or  remainderman 
becomes  vested  with  an  estate  giving  him  a  right  to  such  possession,  he  will 
naturally  meet  with  reluctance  upon  the  part  of  the  persons  in  possession  to 
yield  it  to  him.  If  possible,  they  will  interpose  a  claim  that  his  estate  has  been 
extinguished  by  prescription,  or  by  his  laches,  or  by  any  other  mode  which 
their  ingenuity  or  that  of  their  counsel  can  suggest.  It  is  a  general  rule,  well 
supported  both  by  reason  and  authority,  that  no  one  can  be  in  default  in 
not  bringing  an  action  which  it  wad  impossible  for  him  to  have  maintained 
if  brought,  and  that  no  statute  of  limitations  can  commence  running  until 
the-  period  arrives  when  the  person  claiming  title  or  right  of  possession 
can  successfully  vindicate  his  claim  and  right  by  some  appropriate  action. 
When,  therefore,  one  who  has  been  a  reversioner  or  remainderman  becomes 
entitled  to  the  possession  of  the  property  by  the  termination  of  a  preceding 
estate  in  possession,  and  he  brings  his  action  to  enforce  his  right,  and  is  met 
with  a  plea  of  prescription  or  laches,  the  proper  inquiry  is,  whether  the  ac- 
tion which  he  thus  brings  could  have  been  commenced  and  Uiaintained  by 
him  at  any  period  anterior  to  its  actual  commencement;  and  if  so,  the  stat- 
ute must  be  regarded  as  operating  from  and  after  such  period.  If,  after 
that  period,  the  full  time  required  by  the  statute  of  limitations  has  inter- 
posed, he  should  be  regarded  as  barred.  Otherwise,  his  right  must  be  re- 
garded as  still  intact  and  irresistible,  however  long  continued  the  delay  has 
been.  To  this  rule  there  appears  to  be  an  exception,  arising  in  the  cases  in 
which  the  tenant  in  possession  has  been  guilty  of  some  act  or  default  for 
which  the  reversioner  or  remainderman  might  have  elected  to  terminate  the 
estate  in  possession.  In  such  cases,  while  the  reversioner  may  so  elect,  and, 
upon  such  election,  maintain  an  appropriate  action  to  recover  possession,  h© 
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may  also  waive  the  forfeiture;  and  if  he  does  waive  it,  he  is  regr^.rled  as 
obtaining  a  new  right  of  possession  upon  the  death  of  the  life  tenant,  or 
other  termination  of  the  particular  estate;  and  the  statute  of  limitations  will 
not  be  allowed  to  commence  its  operation  until  the  iiappeuing  of  the  lat- 
ter event:  Miller  v.  Eiciiig,  6  Gush.  3-4;  Tiltion  v.  Tko,,:}.'^on,  10  Pick.  339; 
Sievens  v.  WinsJilp,  1  Id.  318;  11  Am.  Dec.  178;  Wells  ▼.  Prince,  9  Mass.  509; 
Moore  v.  Luce,  29  Pa.  St.  260;  72  Am.  Dec.  629;  Doe  v.  Danrers,  7  East,. 
321. 

If  an  act  is  done  or  threatened  which  constitutes  an  injury  to  the  inheri- 
tance, the  reversioner  or  remaiaderman  is,  as  we  have  before  shown,  entitled 
to  redress  in  the  courts,  either  preventive  or  compensatory,  as  where  the  flow 
of  a  stream  of  water  is  obstructed,  or  its  waters  are  diverted  and  taken  away 
to  moisten  and  fertilize  other  land.  Though  the  present  damages  to  the  rever- 
sion are  nominal,  the  reversioner's  right  of  action  is  sustained,  on  the  ground 
that  the  wrong,  if  sufficiently  long  continued,  may  ripen  into  a  prescriptive 
right:  SchnaMe  v.  Koehler,  28  Pa.  St.  181;  Woodhnrj  \.  Willis,  50  Me.  403; 
Lund  V.  New  Bedford,  121  Mnss.  286;  Hastimja  v.  Livermore,  7  Gray,  194; 
PotU  V.  Clarke,  20  N.  J.  L.  536.  Hence  it  has  been  held  that  a  landlord 
failing  to  bring  an  action  to  enjoin  the  diversion  of  water  from  a  stream  run- 
ning through  his  lands  may,  in  time,  lose  his  right  of  action,  and  thus  invest 
the  diver ter  with  a  right  to  continue  the  diversion:  Heilbron  v.  Water  Ditch 
Co.,  75Cal.  117. 

The  possession  of  the  tenant  for  life  is  never  deemed  adverse  to  the  rever- 
sioner or  remainderman:  Orovi  v.  Townsend,  2  Hill,  554;  Austin  v.  Stevens, 
24  Me.  526;  Varney  v.  Stevens,  22  Id.  334.  The  protection  of  the  latter  ia 
not  limited  to  a  mere  presumption  that  the  possession  ia  not  adverse  to 
him;  it  cannot  by  any  possibility  become  adverse,  for  the  reason  that  such 
possession  is  not  an  interference  with  his  rights.  The  tenant  cannot  make 
his  possession  adverse,  though  he  denies  that  any  one  has  any  estate 
in  reversion  or  remainder,  and  proclaims  that  he  ia  the  owner  of  the  fee. 
"There  is  no  one  to  sue,  no  matter  how  often  or  how  openly  and  loudly 
Buch  tenant  may  claim  to  be  an  absolute  proprietor;  for  the  person  in  rever- 
sion or  remainder  concedes  the  right  of  possession  for  life,  and  cannot  there- 
fore dispute  it ":  Salmons  v.  Davis,  29  Mo.  176.  Hence  it  follows  that  the 
statute  of  limitations  does  not  run  against  any  possessory  action  in  favor  of 
a  reversioner  or  remainderman  until  the  extinguishment  of  the  estate  of  the 
tenant  for  life:  Fogalv.  Pirro,  10  Bosw.  113;  Jackson  v.  Selleck,  8  Johns.  262; 
Jackson  v.  Johnson,  5  Cow.  74;  15  Am.  Dec.  433. 

As  a  tenant  for  life  can  by  no  means  put  the  statute  of  limitation  in  mo- 
tion in  his  own  favor,  neither  can  he  put  it  in  motion  in  favor  of  his  grantee 
or  any  other  person.  He  may  sell  the  property  to  one  who  supposes  him  to 
have  an  estate  in  fee,  and  may  make  a  conveyance  appropriate  to  the  trans- 
fer of  the  fee.  His  grantor  may  enter  into  possession  under  such  conveyance 
in  good  faith,  believing  himself  to  have  thereby  acquired  an  estate  in  fee. 
Nevertheless,  his  possession  is  not  and  cannot  be  adverse  to  the  reversioner 
or  remainderman  as  long  as  the  latter  has  no  right  to  the  possession  of  the 
property:  Pickett  v.  Pope,  74  Ala.  122;  Thraslicr  v.  Injram,  32  Id.  646;  Pend- 
ley  V.  Mnd'ison,  83  Id.  484;  Mellers  v.  Snowman,  21  Me.  201;  Jackson  v.  Man- 
cuts,  2  Wend.  357;  Stevois  v.  Wimhip,  1  Pick.  317;  11  Am.  Dec.  178.  If  the 
person  on  the  continuance  of  whose  life  the  estate  in  possession  depends 
dies,  and  the  reversioner  or  remainderman  thereby  becomes  entitled  to  the 
posi^ession,  from  that  mouieut,  and  not  before,  the  possession  attains  the 
cliaracteristies  and  incidents  of  an  adverse  uossession:  Barrett  v.  Stradi,  75 
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Wis.  385;  9  Am.  St.  Rep.  796;  MeUkr  v.  Miller,  129  111.  630;  Comtantine  y. 
Van  Winkle,  6  Hill,  177. 

While  the  rule  that  the  possession  of  a  tenant  for  life  is  not  adverse  to  the 
re;naiiiderinan  or  reversioner  haa  never  been  repudiated  in  express  terms, 
many  attempts  have  been  made  to  evade  its  logical  consequences  by  urging 
that  some  presumption  shouM  be  indulged  from  the  fact  that  those  in  posses- 
sion have  been  so  long  undisturbed.  In  Alabama,  some  of  these  attempts 
have  apparently  met  with  success,  though  no  courts  have  more  clearly  than 
those  of  that  state  asserted  the  general  rule  that  the  possession  of  the  tenant 
for  life  cannot  be  adverse  to  the  remaimlerman  or  reversioner.  The  first  de- 
partures from  the  true  rule  were  in  cases  where  the  execution  of  powers  of 
Kiile  were  in  question,  and  the  court  indulged  the  presumption  of  the  legality 
of  the  execution  of  such  powers,  though  there  were  persons  otherwise  enti- 
tled to  estates  in  reversion  or  remainder:  Matthews  v.  McDade,  72  Ala.  377; 
Gosson  V.  Ladd,  77  Id.  223;  Kelly  v.  Hancock,  75  Id.  229;  Long  v.  Palmer,  81 
Id.  384.  In  Woodstock  Iron  Co.  v.  Fulleinvider,  87  Id.  584,  13  Am.  St.  Rep. 
73,  the  action  was  ejectment  by  the  heirs  at  law  of  one  Samuel  Hudson.  The 
widow  of  Hudson  had  owned  a  life  estate  in  the  premises  based  on  the  allot- 
ment to  her  of  her  right  of  dower.  A  sale  of  the  property  was  made  in  pro- 
bate by  the  administrator  of  Hudson  for  the  payment  of  the  latter 's  debts, 
under  which  the  widow  became  the  purchaser,  and  supposed  she  had  acquired 
the  reversioner's  estate  in  the  land.  She  paid  the  purchase-money,  and  it 
was  used  in  the  payment  of  the  debts  of  the  estate.  The  widow  did  not  die 
until  the  year  1879,  which  was  less  than  ten  years  before  the  action  was 
brought.  She  and  her  successors  in  interest  had  been  in  the  continued,  ex- 
clusive, and  open  possession  of  the  property  under  a  claim  of  the  ownership 
thereof  in  fee,  from  the  sale  up  to  the  time  of  the  commencement  of  the  action. 
The  heirs  contended  that  the  sale  in  probate  was  void,  and  conveyed  no  title 
to  the  purchaser.  The  legality  of  the  sale  was  apparently  not  insisted  upon 
by  the  defendants,  who  contented  themselves  with  urging  that  all  irregulari- 
ties in  the  sale  and  defects  in  the  title  were  cured  by  the  presumption  aris- 
ing from  their  long  possession.  The  court  conceded  that  the  plaintiffs  had  no 
right  to  sue  in  ejectment  until  after  the  death  of  the  widow,  who  was  the 
tenant  for  life,  and  that  her  possession,  so  far,  at  least,  as  concerned  the  legal 
title  in  reversion,  was  not  hostile  to  the  heirs  during  the  continuance  of  the 
particular  estate.  The  opinion  of  the  court  appears  to  rest  upon  two  grounds. 
The  first  and  most  defensible  was,  that  where  the  lands  of  a  decedent  are  sold 
by  the  probate  court  for  the  payment  of  his  debts,  and  the  purchase-money  is 
properly  applied  by  the  administrator,  that  while  the  sale  is  so  far  void  as  to 
convey  no  title  at  law,  "the  purchaser,  nevertheless,  acquires  an  equitable 
title  to  the  lands,  which  will  be  recognized  in  a  court  of  equity,  and  he  may 
resort  to  a  court  of  equity  to  compel  the  heirs  and  devisees  to  elect  a  ratifi- 
cation or  rescission  of  the  contract  of  purchase,  and  that  they  are  estopped  to 
deny  the  validity  of  the  sale,  and  at  the  same  time  enjoy  the  benefits  derived 
from  the  appropriation  of  the  purchase-money."  The  second  ground  was, 
that  as  the  deed  and  other  proceedings  were  of  a  character  to  be  used  to  in- 
juriously aC^ict  the  plaintiffs'  title  and  impair  its  market  value,  and  plain- 
tiffs had  a  right  to  resort  to  equity  to  have  the  objectionable  proceedings 
vacated  as  a  cloud  on  their  title,  and  that  as  in  order  to  successfully  maintain 
such  proceedings  they  must  tender  to  the  purchaser  the  amount  paid  at  the 
sale,  the  failure  to  exercise  such  right  for  over  twenty  years  is  such  laches  as 
authorizes  the  inference  that  the  right  to  do  so  is  barred  in  any  one  of  the 
modes  in  which  that  result  may  be  effected,  and  that,  finally,  the  "fair 
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legal  presumption  arising  from  this  state  of  facts  is,  that  the  purchaser,  or 
those  claiming  title  under  her,  have  filed  a  bill  in  equity  compelling  the  heirs 
of  Uudsoa  to  convey  to  them  the  legal  title,  or  else  that  a  voluntary  convey- 
ance of  such  title  has  been  made  by  such  heirs,  thereby  converting  the  equi- 
table into  the  legal  title." 

It  is  manifest,  however,  that  the  decision  in  this  case  does  not  necessarily 
affirm  that,  in  ordinary  circumstances,  any  presumption  must  be  indulged 
that  the  reversioner  or  remainderman  has  conveyed  his  estate  to  the  tenant 
in  possession.  It  such  a  presumption  necessarity  arises  from  the  long  con- 
tinued and  rightful  possession  of  the  tenant  for  life,  then  the  whole  beneficial 
results  of  the  rule  tiiat  the  possession  of  the  tenant  for  life  is  not  adverse 
must  be  destroyed.  It  is  evident  that  the  court  regarded  the  purchasers  at 
the  probate  sale  in  question  as  invested  thereby,  and  by  the  payment  of  the 
purchase-money,  with  an  equitable  title  in  the  property,  and  the  right  to  be 
in  its  po^ssession  and  to  call  for  the  conveyance  of  the  legal  title,  unless  the 
reversioners  should,  within  a  reasonable  time,  elect  to  disaffirm  the  sale 
which  had  been  made,  and  the  proceeds  of  which  had  been  applied  to  the  ex- 
tinguishment of  debts  for  which  their  estate  was  answerable.  If  it  be  the 
law  of  Alabama  that  one  whose  estate  has  been  the  subject  of  a  void  sale  in 
probate,  the  purchase-money  of  which  has  been  applied  for  his  benefit,  must 
oflFer  to  repay  the  purchaser  before  he  can  assert  a  title  to  the  premises,  then, 
in  our  judgment,  the  decision  is  undoubtedly  right;  otherwise  it  is  manifestly 
wrong.  The  fact  that  the  reversioner  did  not  pursue  his  remedy  to  remove  a 
cloud  from  his  title  appears  to  as  to  be  immaterial.  It  has  always  been  the 
law  that  any  one  might  resort  to  a  court  of  equity  to  remove  an  apparent 
cloud  upon  his  title,  and  statutes  are  now  in  force  in  many  of  the  states  un- 
der the  provisions  of  which  one  may  call  upon  any  one  asserting  an  adverse 
claim  to  his  property  to  litigate  such  claim,  and  to  submit  it  to  judicial  deter- 
mination. If  persons  holding  estates  in  remainder  or  reversion,  and  therefore 
not  entitled  to  the  immediate  possession  of  the  property,  must  exercise  the 
right  thus  conceded  to  them  in  equity  or  by  these  statutes,  or  be  met  with  a 
presumption  that  every  conflicting  claim  accompanied  by  the  possession  is  valid, 
these  rights  of  action  operate  as  so  many  snares.  These  equitable  remedies, 
by  which  one  claiming  an  estate  or  interest  in  land  may  appeal  to  the  courts 
to  determine  it,  were  designed  for  his  protection,  rather  than  his  destruction, 
and  the  fact  that  he  does  not  resort  to  them  ought  not  to  be  regarded  as  au 
irrevocable  abandonment  of  those  remedies  to  which  he  is  otherwise  entitled. 

In  the  leading  ci  j  in  which  it  was  sought  to  establish  a  presumption  aa 
against  a  reversioner  or  remainderman  in  favor  of  persons  in  possession,  the 
existence  of  the  presumption  was  denied,  and  the  reasons  for  such  denial  were 
given  as  follows:  "It  is  insisted  tliat  the  jury  should  have  been  instructed 
that  they  miglit  presume  from  the  length  of  possession  in  this  case  that  the 
wife  had  properly  conveyed;  that  her  ancestor,  the  testator,  had  made  a 
deed,  or  the  state  issued  an  older  grant  to  the  defendant  below,  or  to  those 
under  whom  he  claims.  We  are  of  opinion  that  the  judge  of  the  circuit 
court  presiding  at  the  trial  very  properly  withheld  sucli  instruction.  Where 
Die  circumstances  of  the  case,  the  relation  of  the  parties  toward  each 
other,  or  the  condirion  of  the  title  obviate  and  repel  the  bar  of  the  stat- 
ute, we  think  it  would  be  wrong  in  principle  and  unsupported  by  precedent 
to  protect  the  possession  by  giving  effect  to  the  doctrine  of  presumption  in- 
sisted on.  It  would  operate,  moreover,  most  unjustly.  A  tenant  in  dower 
might  alien  in  fee,  and  live  for  sixty  or  sevcaty  years  ai'Lorwanls.  Tiie  heir 
could  not  enter  or  sue  during  her  life,  and  the  statute  would  not  operate  in 
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favor  of  the  alienee  until  seven  years  had  elapsed  after  the  death  of  the  ten- 
ant in  dower.  Yet  if  the  doctrine  of  presumption  was  applied  to  the  case, 
the  alienee  would  have  a  good  title  in  fee,  not  by  the  deed  he  had  tatcen,  but 
by  another  presumed  in  hit  favor  f(ir  more  than  twenty  years  before  the 
death  of  the  dowress.  The  truth  is,  the  doctrine  of  presumption,  as  well  as 
the  bar  created  by  the  policy  of  the  statute,  is  founded  upon  the  principle  of 
laches  in  him  who,  having  the  right,  power,  and  capacity  to  sue  and  disturb 
or  recover  possession,  for  a  long  time  omits  and  neglects  to  do  so.  This  doc- 
trine, under  such  circumstances,  to  secure  the  repose  of  society,  presumes  at 
length  that  he  who  could  and  would  not  sue  had  parted  with  his  right.  But 
to  presume  against  him  who  is  unable  to  sue,  whose  right  of  action  has  not 
accrued,  who  has  been  guilty  of  no  laches,  that  his  title  has  passed  from  him, 
or  from  those  under  whom  he  claims,  would  be  an  application  of  the  doctrine 
of  presumption  as  novel,  we  think,  as  it  would  be  mischievous":  McCorry  v. 
Kiwja  Heirs,  3  Humph.  267;  39  Am.  Dec.  173.  When  a  similar  question 
arose  in  the  more  recent  case  of  Mettler  v.  Miller,  129  111.  630,  it  met  with 
similar  response:  "All  statutes  of  limitation,"  said  the  court,  "are  based  on 
the  theory  of  laches,  and  no  laches  can  be  imputed  to  one  who  has  no  rem- 
«dy  or  right  of  action,  and  to  hold  the  bar  of  the  statute  could  run  against 
the  title  of  a  person  so  circumstanced  would  bo  subversive  of  ju8tic«,  and 
would  be  to  deprive  such  person  of  his  estate  without  his  day  in  court." 
Jewett  V.  Jewett,  10  Gray,  31,  Ortioein  v.  Thomas,  127  111.  554,  11  Am.  St. 
Rep.  159,  Lamar  v.  Pearre,  82  Ga.  354,  ante,  p.  168,  Keller  v.  Stanley,  86  Ky, 
240,  are  cases  also  in  harmony  with  these  quotations,  and  in  spirit,  at  least, 
irreconcilable  with  the  decisions  referred  to  made  by  the  supreme  court  of 
Alabama.  In  the  last-named  case  it  was  determined  that  the  right  of  a 
reversioner  to  maintain  a  suit  to  quiet  his  title  could  not  be  barred  during 
the  continuance  of  the  particular  estate,  no  matter  how  long  a  period  of 
time  had  elapsed  after  the  assertion  of  the  adverse  claim. 

The  law  will  not  permit  the  tenant  of  the  particular  estate  to  occupy  an  at- 
titude of  hostility  toward  a  remainderman.  In  the  case  of  landlord  and  tenant, 
the  relation  arises  out  of  an  express  contract  to  which  both  are  parties,  and 
every  such  contract  is  attended  with  an  implied  condition  that  the  tenant 
and  those  claiming  under  him  will  restore  the  property  to  the  landlord  or  his 
successor  in  interest,  at  the  termination  of  the  lease,  unimpaired  by  any  will- 
ful act.  The  tenant  must  restore  the  property  before  he  can  assert  any  ad- 
ve^rse  title  to  it.  He  will  not  be  permitted  to  obtain  possession  by  virtue  of 
his  lease,  and  then  to  deny  his  landlord's  title,  and  hold  the  property  after 
the  expiration  of  the  lease  under  a  claim  that  the  landlord  was  not  the  owner 
nor  entitled  to  the  possession  when  the  lease  was  made.  This  rule  operates 
against  a  tenant  tor  life,  or  of  any  other  particular  estate,  with  like  force  as 
though  he  were  a  tenant  for  years  only:  Cat{fman  v,  Presbyteiian  Congregation, 
6  Binn.  59. 

It  is  obvious  that  if  it  is  the  tenant's  duty  to  pay  taxes,  or  to  discharge  any 
other  encumbrance,  he  cannot,  by  either  willfully  or  inadvertently  neglecting 
the  duty,  acquire  the  title  of  the  remainderman  at  a  tax  or  other  sale,  re- 
sorted to  for  the  purpose  of  coercing  the  payment  of  the  tax  or  other  lien: 
Varney  v.  Stevens,  22  Me.  334;  Stevoart  t.  Matheny,  66  Miss.  21;  ante,  p.  5.33. 
Even  if  the  encumbrance  is  one  which  it  is  the  duty  of  the  remain'leriiiau 
to  discharge  in  whole  or  in  part,  the  tenant  of  the  particular  estate  will  not 
ordinarily  be  permitted  to  acquire  an  absolute  title  by  purchasing  at  a  sale 
based  upon  such  encumbrance.  Should  he  purchase  at  such  a  sale,  or  buy  up 
an  adverse  title,  the  law  will  convert  him  into  an  involuntary  trustee,  and 
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require  him  to  convey  to  the  remaiiKlerman  upon  such  terms  as  may  be  equi- 
table. "The  established  doctrine  is,  that  a  tenant  for  life  in  possession,  in 
the  purchase  of  an  encumbrance  upon  or  an  adverse  title  to  the  estate,  will 
be  regarded  as  having  made  the  purchase  for  the  joint  benefit  of  himself  and 
the  reversioner  or  remainderman.  The  law  will  not  permit  him  to  hold  for 
hia  own  exclusive  benefit,  if  the  reversioner  will  contribute  his  share  of  the 
sum  paid.  If  the  life  tenant  in  such  case  pays  more  than  hia  proportionate 
share,  he  simply  becomes  a  creditor  of  the  estate  for  that  amount":  Whitney 
V.  Salter,  36  Minn.  10.3;  1  Am.  St.  Rep.  656;  Vamey  v.  Stevens,  22  Me.  331; 
Daviess  v.  Myers,  13  B.  Mon.  511. 


Mabary  v.  Dollarhide. 

[98  Missouri,  198.] 

PtTRCHASK  OP  Land  by  an  Administrator  under  a  Judgment  in  his 
Favor  as  Such  Administrator  vesta  him  with  title  to  the  property 
purchased  as  an  individual,  to  be  by  him  held  in  trust  for  the  heirs  and 
creditors  of  the  estate. 

Statute  of  Limitations.  —  Possession  of  Land  by  One  Holding  under 
A  Contract  for  its  purchase  is  the  pojsession  of  his  vendor,  and  is 
available  by  the  latter  in  making  out  statutory  period  of  limitation. 

Statute  of  Limitations.  —  Possession,  to  be  of  Any  Avail  under  the 
Statute  of  Limitations,  must  be  Adverse  as  well  as  continuous. 

Adverse  Possession.  —  Judgment  in  Ejectment,  not  followed  by  any 
writ,  nor  by  taking  possession  under  it,  does  not  suspend  nor  interrupt 
the  running  of  the  statute  of  limitations.  Nor  will  the  efifect  of  the  judg- 
ment be  changed  in  this  respect  by  the  fact  that  an  appeal  was  taken 
therefrom  to  the  supreme  court,  where  it  was  voluntarily  dismissed  by 
the  defendants.  If,  however,  the  defendants,  by  parol  or  otherwise, 
consented  to  abide  the  judgment  for  possession,  the  effect  is  the  same  as 
if  they  had  been  turned  out  by  a  writ  issued  upon  it,  and  had  thereupon 
become  tenants  of  the  plaintiff. 

Amoi  S.  Smith,  for  the  appellants. 

Ross  and  Rechow,  for  the  respondents. 

Black,  J.  This  is  an  action  of  ejectment  for  120  acres  of 
land  in  Hickory  County.  The  suit  was  commenced  in  April, 
1883,  and  the  plaintiffs  and  appellants  are  the  heirs  of  John 
Mabary,  deceased.  The  title  is  conceded  to  have  been  in 
A.  H.  Foster. 

James  R.  Wilson,  as  administrator  of  the  Mabary  estate, 
f^ucd  Foster  for  a  debt  due  the  estate,  and  caused  the  land  to 
be  attached  in  June,  1864.  It  was  sold  under  a  judgment  re- 
covered in  that  suit,  and  Wilson  became  the  purchaser,  taking 
the  deed  to  himself  as  administrator.  The  sale  was  made  in 
September,  1865,  and  the  deed  is  dated  August,  1867.  Wil- 
son,  by   a   quitclaim   deed,    conveyed    to   these   plaintid's    in 


640  Mababy  v.  Dollarhidb.  [Missouri, 

March,  1866.  Wilson  inventoried  the  property  thus  pur- 
chased as  the  property  of  the  estate;  and  pursuant  to  an  order 
of  the  probate  court,  made  in  October,  1868,  sold  the  land  for 
the  purpose  of  paying  the  debts  of  the  estate,  and  McClurg 
became  the  purchaser,  and  received  an  administrator's  deed 
dated  in  August,  1869.  McClurg  purchased  the  same  land  in 
August,  1868,  at  a  sheriff's  sale,  made  under  a  judgment  in 
another  attachment  suit  brought  by  Wilson,  as  administrator 
of  the  Mabary  estate,  against  Foster.  Wilson  and  his  wife 
made  a  deed  of  the  land  to  McClurg  in  August,  1867. 

The  defendants  in  this  suit  put  in  evidence  a  sheriff's  deed 
to  the  defendant  Dollarhide,  dated  in  1864,  and  some  tax 
deeds  dated  in  1866  and  1869.  The  sheriff's  deed  purports  to 
convey  the  interest  and  title  of  Foster;  but  it  and  the  tax 
deeds  were  excluded  by  the  court.  The  sheriff's  deed  seems 
to  be  the  same  deed  which  was  held  to  be  of  no  validity  in 
McClurg  v.  Dollarhide^  51  Mo.  347.  This  and  the  tax  deeds 
were  then  read  in  evidence  by  the  defendants  for  the  sole  pur- 
pose of  showing  color  of  title. 

The  evidence  shows  that  Dollarhide  took  possession  in  1865 
or  1866,  and  that  he  went  into  possession  under  his  deed 
dated  in  1864.  Bozarth  took  possession  under  Dollarhide, 
and  after  him  the  land  was  occupied  by  Rains,  to  whom  Dol- 
larhide made  a  title  bond,  dated  in  1868.  Thip  title  bond,  it 
may  be  stated,  included  other  land,  and  was  made  to  Rains 
and  Fisher.  Rains  remained  in  possession  until  1881,  but 
never  completed  the  payment  of  the  purchase-money,  and 
hence  never  got  a  deed  from  Dollarhide. 

On  the  6th  of  November,  1873,  McClurg  brought  a  suit  in 
ejectment  against  Rains  to  recover  the  land,  to  which  suit 
Dollarhide  was  made  a  defendant  on  his  own  motion.  Mc- 
Clurg obtained  a  judgment  for  the  possession  in  November, 
1875,  and  Rains  and  Dollarhide  appealed  to  this  court,  but 
the  appeal  was  dismissed,  at  their  request,  in  1878.  It  seems 
a  writ  fur  the  possession  of  the  land  was  never  issued  on  this 
judgment. 

Whilst  this  suit  of  ejectment  of  McClurg  against  Rains  and 
Dollarhide  was  pending,  the  plaintiffs  in  this  present  suit  com- 
menced a  suit  in  equity  against  McClurg  to  set  aside  the  sev- 
eral deeds  to  him,  on  the  ground  that  they  had  been  procured 
by  a  fraudulent  combination  with  Wilson,  the  administrator 
of  the  Mabary  estate.  The  suit  in  equity  was  commenced  in 
December,  1873,  and  in  November,  1877,  the   circuit  court 
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made  a  decree  setting  aside  the  deeds  to  McClurg,  and  vest- 
ing the  title  acquired  by  him  in  the  plaintiffs  in  that  suit,  who 
are  the  plaintiffs  in  this  suit.  That  decree  was  aflfirnied  by 
this  court  at  our  October  term,  1881:  See  74  Mo.  575. 

1.  Going  back,  now,  to  the  beginning  of  the  plaintiffs'  title, 
it  is  suggested  that  "Wilson,  as  the  administrator  of  the  estate 
of  John  Mabary,  had  no  power  to  and  could  not  become  the 
purchaser  of  real  estate.  To  this  we  answer,  the  title  passed 
to  him  as  an  individual,  and  he  held  it  in  trust  for  the  heirs 
and  creditors  of  the  estate.  Indeed,  he  inventoried  the  land 
as  the  land  of  the  estate,  procured  an  order  for  the  sale  thereof, 
and  sold  it  as  the  property  of  the  estate.  The  court  below 
held,  and  correctly  held,  that  the  sheriff's  deed  to  Wilson,  as 
the  administrator  of  Mabary,  conveyed  to  Wilson  all  of  the 
title  of  Foster,  the  judgment  debtor.  In  saying  this,  we  have 
no  reference  to  subsequent  statutes  relating  to  the  purchase  of 
land  by  guardians,  administrators,  and  the  like.  The  decree 
against  McClurg,  rendered  in  1877,  vested  the  title  in  the 
plaintiffs,  who  have,  therefore,  shown  a  perfect  and  complete 
title;  and  the  defendants'  deeds  being  worthless  as  actual  con- 
veyances, the  plaintiffs'  must  prevail,  unless  the  defendants 
have  a  good  defense  under  the  statute  of  limitations.  *    . 

2.  The  evidence  shows,  or  at  least  tends  to  show,  that  Dol- 
larhide  took  possession  in  1866,  and  held  possession  until  he 
m;)de  the  title  bond  to  Rains  in  1868.  Rains  never  paid  the 
consideration,  and  hence  received  no  deed.  The  relation  of  a 
vendor  and  a  vendee,  when  the  vendee  takes  possession  under 
an  executory  contract,  for  many  purposes  is  likened  to  that  of 
landlord  and  tenant:  Adair  v.  Adair,  78  Mo.  630;  Pershing  v. 
Canfield,  70  Id.  141;  Pratt  v.  Canfield,  67  Id.  50.  As  Rains 
had  possession  from  Dollarhide  under  an  unperformed  con- 
tract for  the  purchase  of  the  land,  his  possession  was,  in  effect, 
the  possession  of  Dollarhide,  and  the  latter  may  avail  hinjself 
of  the  adverse  possession  of  the  former  in  making  out  the  stat- 
utory period  of  limitation. 

3.  The  court,  sitting  as  a  jury,  gave,  among  others,  this  in- 
struction: "If  there  was  a  judgment  rendered  in  favor  of 
Joseph  McClurg  and  against  Rains  and  Dollarhide  for  the 
possession  of  the  land  in  question,  and  the  appeal  taken  by 
said  defendants  in  that  case  to  the  supreme  court  was  volun- 
tarily dismissed  by  them,  then  such  act  of  dismissal  by  them 
must  be  taken  as  an  abandonment  by  them  of  all  claims  ad- 
verse to  McClurg  in  such  case." 
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Every  fact  stated  in  this  instruction  was  proved  by  undis- 
puted evidence;  and  the  instruction  being  given,  the  judgment 
should  have  been  for  the  plaintiffs,  yet  we  find  it  was  for  the 
defendants.  It  is- to  be  remembered  that  the  appeal  in  the 
ejectment  suit  of  McClurg  against  Dollarhide  and  Rains  was 
dismissed  in  this  court  in  1878.  The  suit  of  plaintiffs  against 
McClurg  for  title  was  ended  in  this  court  in  1881,  the  decree 
having  been  entered  in  the  circuit  court  in  1877.  By  that  de- 
cree, and  its  affirmance  here,  the  plaintiffs  acquired  all  the 
title  of  McClurg.  The  decree  vested  in  them  all  the  rights 
which  McClurg  had.  Any  act  or  thing  done  by  Dollarhide 
and  Rains  which  would  have  be^n  available  to  McClurg  to 
defeat  a  defense  under  the  statute  of  limitations  set  up  by 
them  against  McClurg  is  available  to  the  plaintiff  for  a  like 
purpose  and  to  the  same  extent.  Now,  if,  as  this  instruction 
says,  the  act  of  dismissing  the  appeal  amounted  to  an  aban- 
donment of  all  adverse  claims  against  McClurg,  then  there 
was  a  break  in  the  continuity  of  adverse  possession.  The  pos- 
session, to  be  of  any  avail  in  a  defense  under  the  statute  of 
limitations,  must  be  not  only  continuous,  but  it  must  be  ad- 
verse. This  principle  of  law  was  well  stated  in  the  eleventh 
instructfon  given  by  the  court.  If  the  dismissal  of  the  appeal 
operated  as  an  abandonment  of  adverse  claims  against  Mc- 
Cluig,  that  abandonment  covered  the  whole  time  the  eject- 
ment suit  was  pending.  The  ten  years  had  not  elapsed  at  or 
before  the  commencement  of  that  suit,  nor  can  it  be  claimed 
that  there  has  been  ten  years  of  adverse  possession  since  the 
dismissal  of  that  appeal.  It  follows  that  the  judgment  ren- 
dered by  the  circuit  court  is  at  war  with  this  instruction,  and 
the' undisputed  evidence  upon  which  it  is  based.  The  judg- 
ment ought,  therefore,  not  to  stand,  unless  it  is  clearly  for  the 
right  party,  and  that  cannot  be  said  from  the  present  record. 

4.  The  instruction  which  we  have  been  considering,  the  sub- 
stance of  which  has  been  stated,  was  given  at  the  request  of 
the  plaintiffs,  and  this  being  their  appeal,  no  exceptions  were 
taken  to  it.  Since,  however,  the  case  must  be  remanded  for 
a  new  trial,  we  deem  it  prudent  to  pass  upon  the  question 
whether  that  instruction  states  a  correct  proposition  of  law. 
This  leads  to  the  inquiry  whether  a  judgment  in  ejectment, 
not  followed  up  by  a  writ  or  by  taking  possession  under  it, 
will  break  the  adverse  possession  of  those  against  whom  it 
is  rendered.  In  Brolaskey  v.  McClain,  61  Pa.  St.  146,  one 
Wester,  having  been  in  possession  of  the  land  for  eight  years. 
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was  then  sued  in  an  action  or  ejectment,  and  seven  years 
thereafter  a  judgment  was  recovered  against  his  heirs,  it  would 
seem,  and  they  continued  in  possession  for  a  period  of  ten  or 
more  years  after  the  date  of  the  judgment,  and  it  was  held 
that  the  recovery  of  the  judgment  stopped  the  running  of  the 
statute  of  limitations.  And  in  Michigan  it  is  held  that  the 
continuity  of  adverse  possession  is  broken  by  a  decree  requir- 
ing the  occupant  to  convey  the  land  even  if  the  actual  posses- 
sion is  not  disturbed:  Gower  v.  Quintan,  40  Mich.  572.  On  the 
other  hand,  it  was  said  in  Smith  v.  Trabue,  1  McLean,  87: 
"A  judgment  in  an  action  of  ejectment  against  a  defendant 
who  holds  adversely  does  not  of  itself  suspend  the  statute  of 
limitations.  To  do  this,  there  must  be  a  change  of  posses- 
sion." The  following  cases  are  to  the  same  effect:  Doe  v.  Rey- 
nolds, 27  Ala.' 364;  Jackson  v.  Haviland,  13  Johns.  229.  We 
are  not  aware  of  any  decision  of  this  court  having  any  direct 
bearing  upon  the  question.  We  cannot  see  how  the  mere  re- 
covery of  a  judgment  in  an  action  of  ejectment  can  suspend 
the  running  of  the  statute  of  limitations.  To  have  that  effect, 
there  must  be  possession  under  it,  or  something  done  to  make 
the  defendant's  possession  subordinate  to  the  plaintiff's  title. 
If  we  are  correct  in  this  conclusion,  then  it  seems  equally  clear 
that  the  mere  fact  that  the  defendants  in  the  ejectment  suit 
■dismissed  their  appeal  after  judgment  against  them  does  not 
amount  to  an  abandonment  of  all  adverse  claims  to  the  land. 
The  dismissal  of  the  appeal  is  suggestive  that  some  terms  had 
been  agreed  upon  by  the  parties;  but  the  mere  dismissal  of  the 
appeal,  nothing  more  appearing,  cannot  have  the  effect  as- 
cribed to  it  by  the  instruction  in  question,  and  it  should  not 
be  given. 

We  do  not  say  that  it  was  necessary  to  sue  out  a  writ  and 
turn  the  defendants  in  the  ejectment  suit  out  of  possession. 
In  view  of  this,  we  venture  these  additional  observations:  The 
record  shows  that  Rains  and  Dollarhide  gave  McClurg  a  writ- 
ing, signed  by  both  of  them,  stating  that  McClurg  had  recov- 
ered two  judgments,  one  against  them  and  the  other  against 
Dollarhide  and  Fisher,  for  the  possession  of  the  lands  de- 
scribed in  the  judgments.  This  agreement  then  goes  on  to 
say:  "Rains  does  hereby,  and  with  the  consent  of  Dollarhide, 
deliver  possession  of  all  of  said  lands  to  McClurg."  If  this 
agreement  rehites  to  the  judgment  in  the  ejectment  suit  of 
which  we  iiave  been  speaking,  then  it  accounts  for  the  fact 
that  a  writ  of   possession   was  not  sued  out.     It  settles  tlie 
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question  of  adverse  possession,  and  shows  that  Rains  thereafter 
held  under  and  not  adverse  to  McClurg.  The  dates  in  the 
agreement  do  not  correspond  with  the  date  of  the  judgment  in 
question,  but  the  evidence  of  Mr.  Johnson,  who  represented 
McClurg,  tends  to  show  tliat  the  agreement  had  reference  to 
the  very  lands  in  dispute,  and  whether  it  does  relate  to  the 
judgment  in  question  can  be  shown  by  the  evidence  hereafter 
offered.  But  even  if  it  does  not  relate  to  that  ejectment  judg- 
ment, still  there  is  much  evidence,  when  taken  in  connection 
with  the  fact  that  Dollarhide  and  Rains  voluntarily  dismissed 
their  appeal,  tending  to  show  that  they  abandoned  all  claims 
to  the  land,  and  that  thereafter  Rains  held  possession  under 
McClurg  and  the  Mabary  heirs.  If  they  by  parol  or  otherwise 
consented  to  abide  the  judgment  for  possession,  the  resultant 
effect  is  the  same  as  if  Rains  had  been  turned  out  by  a  writ 
and  then  became  the  tenant  of  McClurg.  His  possession 
would  then  no  longer  be  that  of  Dollarhide,  but  that  of  Mc- 
Clurg and  those  deriving  title  through  him. 

It  is  unnecessary  to  consider  the  other  instructions  in  detail. 
The  judgment  is  reversed,  and  the  cause  remanded  for  new 
trial.  . 

Advbrsb  Possession.  —  As  to  what  is  necessary  to  render  possession  ad- 
verse: Doyle  V.  Wade,  23  Fla.  90;  11  Am.  St.  Rep.  334,  and  particularly  not* 
342.  A  plaintiff  relying  solely  upon  adverse  possession  for  title  must  show 
that  his  possession  was  open,  notorious,  continuous  for  the  statutory  period, 
and  under  claim  of  right:  Bishop  v.  Tittett,  85  Ala.  376.  Consent  of  a  per- 
son disseised  is  not  essential  to  the  acquisition  of  a  title  by  adverse  posses- 
sion: Middlesex  Co.  v.  Lane,  149  Mass.  101;  nor  will  a  permissive  possession 
become  adverse  without  an  open  disavowal  of  the  title  of  the  true  owner,  and 
the  assertion  of  a  hostile  title  brought  to  his  notice:  Woodniock  I.  Co.  v.  Boh- 
erts,  87  Ala.  436.  The  continued  occupancy  by  one  who  has  conveyed  realty 
must  be  presumed  to  have  been  in  subordination  to  his  grantee's  title,  and 
such  presumption  can  only  be  rebutted  by  clear  proof  of  an  unequivocal  de- 
nial of  grantee's  title  of  which  he  had  notice:  Schwalbach  v.  Chicago  etc.  li'y 
Co.,  73  Wis.  137.  The  possession  of  one  holding  under  a  verbal  purchase  or 
gift,  openly  claiming  the  premises  as  his  own,  is  adverse,  and  the  statute 
runs  immediately  against  the  vendor  or  donor:  Commonwealth  v.  Gibson,  85 
Ky.  666.  An  annual  entry  for  a  brief  period  to  cut  grass  upon  part  of  a 
tract  of  land  does  not  of  itself  constitute  such  a  possession  thereof  as  may 
be  called  adverse  to  the  real  owner:  Bazille  v.  Muiiay,  40  Minn.  48.  A  co  i- 
veyauce  of  a  part  of  a  tract  of  land  of  which  adverse  possession  was  held 
before  the  conveyance,  and  not  followed  by  immediate  possession  of  the  tract 
sold,  breaks  the  continuity  of  adverse  possession  so  far  as  the  tract  so  con- 
veyed is  concerned:  Holslein  v.  Adam.'i,  72  Tex.  486.  The  continuity  of  ad- 
verse possession  will  be  brolien  if  the  true  owner,  personally  or  by  his  agent, 
actually  enters  upon  the  land  with  iijteiit  to  take  possession  under  his  lawful 
rights:  Johnston  v.  Fitz'jeorge,  50  N.  J.  L.  470. 
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An  Executor  cannot  bx  a  Purchaseb  of  any  part  of  the  assets,  bnt 
must  be  considered  as  a  trustee  for  the  persons  interested  in  the  estate,  and 
must  account  for  any  advantages  made  by  him  of  the  subject  pnrohased;  and 
«ny  profits  made  by  him  as  a  purchaser  at  his  own  sale  must  be  accounted 
for  to  the  heirs:  Note  to  Van  Dyke  v.  Johns,  12  Am.  Deo.  85.  So  a  purchase 
by  an  executor  at  a  foreclosure  sale,  under  a  mortgage,  taken  by  him  in  be- 
half of  the  estate  to  prevent  a  sacrifice  of  the  realty,  inures  to  the  benefit 
of  the  estate:  Clark  t.  Clark,  8  Paige,  152;  36  Am.  Deo.  61^ 
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Rail  WATS  —  Speed  o»  Trains.  — A  State  has  Power  to  Regulate  the 
Speed  or  Trains,  and  to  make  other  reasonable  regulations  for  the 
movement  of  locomotives  and  trains  of  cars  in  cities,  towns,  and  other 
public  places. 

Railways  —  Municipal  Corporations.  —  The  Power  to  Eitact  Regula- 
tions OP  Speed  of  Cars  and  Trains  on  railways  may  be  delegated  to 
cities  and  towns. 

Railways  —  Municipal  Corporations,  Power  op,  to  Regulate  Speed 
op  Trains  while  Running  over  Private  Property.  —  An  ordinance 
of  a  city  regulating  the  speed  at  which  trains  may  be  moved  in  such  city 
is  applicable  while  such  trains  are  being  run  over  private  lands  of  a  rail- 
way corporation  in  a  populous  city,  when  such  lands  are  not  within  any 
inclosure,  and  are  open  to  the  public. 

Railways  —  Municipal  Corporation,  Construction  op  Ordinance  of. 
—  An  ordinance  of  a  municipal  corporation  which  prohibits  the  move- 
ment of  cars  and  locomotives  and  trains  for  any  purpose  whatever, 
except  there  be  displayed  on  the  moving  front  a  light,  controls  the 
movements  of  trains  on  the  private  switch-yards  and  grounds  of  the 
railway  company  as  well  as  on  the  streets  and  other  public  places. 

Evidence.  —  To  Show  Want  of  Care  Either  in  Employing  or  Retain- 
ing A  Servant,  it  is  competent  to  put  in  evidence  his  general  reputation 
of  unfitness  for  the  duties  assigned  him,  and  also  to  prove  specific  acts  of 
negligence  or  incompetency,  knowledge  of  which  has  been  brought  home 
to  his  employer. 

Thomas  J.  Portis,  and  Adams  and  Bowles,  for  the  appellant. 

Prosser  Ray,  for  the  respondent. 

Black,  J.  The  plaintiff  is  the  widow  of  Frank  T.  Grube. 
She  brought  this  suit  to  recover  damages  for  the  death  of  her 
husband,  who  was  injured  in  the  defendant's  switch-yards  at 
Kansas  City  on  the  20th  of  November,  1883,  and  from  which 
injuries  he  died  two  or  three  days  later.  There  was  a  verdict 
and  judgment  for  plaintiff,  and  the  defendant  appealed. 

There  are  some  facts  set  out  in  the  petition,  disclosed  by  the 
evidence  on  both  sides,  and  about  which  there  is  no  dispute, 
and   they   are,   in  substance,   these.      The  accident  occurred 
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between  half-past  six  and  seven  o'clock  in  the  afternoon,  on 
flide-track  No.  6.  It  was  dark  at  that  time.  The  switch- 
tracks  run  in  an  east  and  west  direction,  and  No.  6  is  a  short 
track  just  to  the  north  of  a  main  switch-track.  The  water- 
plug  and  coal-chutes  are  on  the  west  end  of  No.  6.  It  was 
the  dut}'  of  the  switch-crews  to  go  on  this  track  in  the  even- 
ing, take  on  coal  and  water,  oil  and  prepare  their  engines  for 
the  night  work.  At  the  time  in  question,  there  were  three 
engines  on  the  track  preparing  for  the  night  work,  and  wait- 
ing for  orders  from  the  yard-master.  These  engines  all  fronted 
east,  806  stood  farthest  west,  804  stood  six  to  twelve  feet  east, 
801  stood  three  to  six  feet  east  of  that,  and  a  few  feet  farther 
east  there  were  three  cars  standing  on  the  same  track. 

Grube,  the  deceased,  belonged  to  what  was  called  the  west- 
end  crew.  He  was  sittiiig  on  the  pilot-beam  of  his  engine,  it 
being  804,  which  was  the  middle  of  the  three  engines  as  they 
stood  on  the  track.  At  this  time,  O'Neal,  who  was  the  fore- 
man of  another  crew,  known  as  the  east-end  crew,  backed  a 
train  of  from  eighteen  to  thirty-five  cars  in  on  the  east  end  of 
track  No.  6.  He  ran  the  train  against  the  three  cars,  driving 
them  on  engine  801,  which  was  forced  against  804,  and  the 
whole  in  turn  against  806,  driving  it  backwards  some  dis- 
tance. Grube  was  caught  and  injured  in  the  collision,  whilst 
sitting  on  the  pilot-beam  of  engine  804.  It  may  be  stated 
here  that  he  was  at  his  proper  place. 

The  petition  sets  out  two  sections  of  an  ordinance  of  the  city 
of  Kansas,  whereby  it  is  enacted:  — 

"Sec.  5.  No  conductor,  engineer,  fireman,  brakeman,  or 
other  person  shall  move,  or  cause  or  allow  to  be  moved,  any 
locomotive,  tender,  or  car,  within  the  city  limits,  at  a  greater 
rate  of  speed  than  six  miles  per  hour,  under  a  penalty  of  not 
less  than  twenty-five  dollars  nor  more  than  five  hundred  dol- 
lars." 

"Sec.  10.  No  conductor,  engineer,  fireman,  brakeman,  or 
other  person,  in  charge  of  any  locomotive,  tender,  car,  or  train 
of  cars,  shall  run  or  move,  or  cause  or  allow  to  be  run  or 
moved,  for  any  purpose  whatever,  within  this  city,  between 
sunset  and  sunrise,  any  such  locomotive,  tender,  car,  or  train 
of  cars,  without  having  at  least  one  lamp,  headlight,  or  lan- 
tern conspicuously  placed  in  front  of  the  same,  facing  the 
direction  in  which  the  same  may  be  moving,  whether  running 
forward  or  backward,  under  a  penalty  of  not  less  than  twenty- 
five  dollars  or  more  than  five  hundred  dollars." 
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The  petition  then  counts  upon  a  violation  of  both  sections 
of  the  ordinance  by  O'Neal,  and  alleges  that  he  was  an  incom- 
petent foreman,  and  cliarges  negligence  on  the  part  of  the  de- 
fendant in  employing  and  retaining  him  in  its  service. 

The  further  evidence  for  the  plaintiff  tends  to  show  that 
O'Neal  ran  his  train  in  on  the  side-track,  and  against  the  three 
cars  and  the  engines,  at  a  rate  of  speed  from  nine  to  eleveii 
miles  per  hour;  that  he  had  no  one  on  the  west  end  of  the 
train  or  near  enough  to  it  to  receive  danger  signals  from  per- 
sons at  or  about  the  coal-chutes.  The  proof  is  clear  and  un- 
disputed that  there  was  no  light  on  that  end  of  the  train  which 
came  in  on  the  side-track. 

For  the  defendant,  O'Neal  testified  that  his  train  was  mov- 
ing at  the  rate  of  about  three  miles  per  hour;  that  he  had  a 
man  with  a  lantern  at  the  west  end  of  it,  who  was  on  the 
ground,  and  a  passing  train  on  another  of  the  tracks  ob- 
structed his  view  so  that  he  could  not  communicate  with  his 
engine;  that  this  man  failed  to  make  the  coupling  as  the  cars 
came  in  contact,  and  hence  the  collision.  There  is  evidence 
tending  to  show  that  O'Neal  was  a  reckless  and  careless  fore- 
man, and  known  to  be  such  by  his  superior  officers;  and  on  the 
other  hand,  there  is  evidence  to  the  effect  that  he  was  a  care- 
ful and  prudent  man,  and  so  reputed  to  be. 

The  case  was  placed  before  the  jury  on  the  theory  of  the  peti- 
tion, namely,  that  a  violation  of  the  ordinance  either  in  mov- 
ing the  train  at  a  greater  rate  of  speed  than  six  miles  per  hour, 
or  in  failing  to  have  a  head-light,  lamp,  or  lantern  placed  in 
front  of  the  same,  facing  the  direction  in  which  the  train  was 
moving,  was  negligence  on  the  part  of  O'Neal,  and  that  his 
negligence  in  either  of  these  respects,  coupled  with  the  facts 
that  O'Neal  was  an  incompetent  and  careless  foreman,  and 
that  defendant  was  negligent  in  retaining  him  in  its  service, 
laid  a  foundation  for  recovery  by  the  plaintiff.  On  all  these 
points  the  instructions  given  on  the  one  side  and  the  other 
are  full  and  fair,  and  need  not  be  set  out  in  detail. 

It  was,  however,  admitted  on  the  trial  that  these  switch- 
yards, where  the  accident  occurred,  had  never  been  laid  off 
into  streets  or  alleys;  that  they  were  not  used  by  the  public, 
and  were  in  the  exclusive  use  of  the  defendant,  but  on  three 
sides  were  not  fenced.  They  are  partly  in  Kanses,  The  acci- 
dent happened  at  a  point  in  this  state.  On  these  admissions 
the  court  refused  to  instruct  that  the  ordinance  had  no  appli- 
cation to  the  defendant  in  the  transaction  of  its  business  in  the 
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yards.  Whilst  there  is  abundant  evidence  upon  which  the 
cape  could  go  to  the  jury  without  reference  to  the  ordinance, 
still  the  case  is  made  to  stand  on  the  ground  that  a  violation 
of  the  ordinance  in  either  respect  was  negligence;  and  whether 
the  ordinance  applies  to  the  defendant  in  the  movement  of  its 
cars  in  its  yards  is  a  vital  question  as  the  case  stands  on  this 
record. 

1.  There  can  be  no  doubt  but  the  state  has  power  to  regulate 
the  speed  of  trains,  and  to  make  other  reasonable  regulations 
for  the  movement  of  locomotives  and  trains  of  cars  in  cities, 
towns,  and  other  crowded  places.  Such  regulations  concern 
domestic  government,  and  are  but  the  exercise  of  the  police 
powers  of  the  state:  Toledo  etc.  R'y  Co.  v.  Deacon,  63  111.  91; 
Mobile  etc.  R.  R.  Co.  v.  State,  51  Miss.  137;  Knohloch  v.  Rail- 
road, 14  Am.  &  Eng.  R.  R.  Cas.  625;  Tiedeman  on  Limitation 
of  Police  Powers,  sec.  194.  The  power  to  enact  such  regula- 
tions may  be  delegated  to  cities  and  towns:  Merz  v.  Missouri 
Pac.  R'y  Co.,  88  Mo.  672.  In  the  case  last  cited  it  was  insisted 
that,  as  the  place  where  the  accident  occurred  was  on  private 
grounds  of  the  defendant,  to  make  the  ordinance  there  in  ques- 
tion apply  to  it  would  be  to  deprive  defendant  of  the  use  of  its 
property.  This  court  then  said,  adopting  the  language  of  the 
court  of  appeals:  "When  a  railroad  company  lays  down  its 
tracks  in  a  populous  city,  not  within  any  inclosure,  but  on 
ground  open  to  the  public,  the  mere  fact  that  the  rails  are  not 
laid  over  a  public  street  or  highway,  but  on  private  property  of 
the  company,  ought  not  to  be  held  to  relieve  it  of  its  obligation 
to  observe  all  reasonable  municipal  regulations  as  to  the  move- 
ments of  its  trains  within  the  limits  of  the  corporation."  The 
power  to  regulate  the  speed  and  movement  of  trains  in  cities 
and  towns,  both  on  the  streets  and  elsewhere,  is  recognized 
and  reasserted  in  Rafferty  v.  Missouri  Pac.  R'y  Co.,  91  Mo.  33. 

The  state,  and  through  it  the  city  of  Kansas,  having  the 
power  to  make  reasonable  regulations  for  the  movement  of 
trains  within  the  corporate  limits,  there  is  no  reason  why  a 
forced  construction  should  be  given  to  the  ordinances  in  ques- 
tion, with  a  view  of  exempting  the  defendant's  yards  from  its 
operation.  The  fifth  section  of  the  ordinance  —  the  one  which 
regulates  the  rate  of  speed  —  contains  no  qualifications  what- 
ever. The  tenth  section  prohibits  the  movements  of  cars, 
locomotives,  and  trains  between  sunset  and  sunrise,  "for  any 
purpose  whatever,"  except  there  be  displayed  on  the  moving 
front  a  light.     The  ordinance  makes  no  mention  of  streets, 
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public  or  private  grounds,  but  applies  alike  to  all  places  in 
the  city  limits.  There  is  nothing  in  the  language  used  which 
will  admit  of  the  exemption  of  the  defendant's  yards.  The 
ordinance  is  designed  as  well  for  the  protection  of  those  en- 
gaged in  handling  cars  as  for  persons  not  thus  engaged.  In 
Crowley  v.  Burlington  etc.  R'y  Co.,  65  Iowa,  658,  an  ordinance 
prohibited  the  running  of  a  car  or  engine  in  the  city  at  a 
greater  rate  of  speed  than  six  miles  per  hour.  The  plaintiff 
was  a  laborer  employed  in  the  railroad  yards  in  cleaning  sjiow 
and  ice  from  the  track,  and  was  injured  by  a  car  which,  it 
was  claimed,  was  being  moved  at  a  greater  rate  of  speed  than 
six  miles  per  hoir.  The  contention  n)ade  there  was,  that  the 
ordinance  was  applicable  only  to  that  part  of  the  city  used  by 
the  public;  but  the  court  held  it  could  not  be  so  limited  in  its 
operations. 

The  defendant  places  much  reliance  upon  the  Rafferty  case, 
before  cited,  where  it  was  held  a  demurrer  to  the  evidence 
should  have  been  sustained.  It  is  worthy  of  mention,  though 
not  made  an  element  in  the  result  there  reached,  that  the  boy 
who  was  injured  in  that  case  had  no  right  to  be  in  the  car- 
yards  or  on  the  cars.  His  presence  was  unknown  to  the  de- 
fendant's servants.  Here  the  deceased  was  where  his  duties 
placed  him,  and  the  defendant  owed  him  an  active  duty. 
Again,  the  ordinance  in  that  case  is  essentially  different  from 
the  ordinance  in  this  case.  There  two  empty  box-cars  were 
detached,  and  allowed  to  go  down  an  incline,  accompanied  by 
a  brakeman.  He  got  down  and  coupled  them  to  some  stand- 
ing cars,  and  they  all  moved  on,  and  struck  a  car  on  which 
the  boy  was  standing.  We  were  of  the  opinion  that  the  box 
and  other  cars,  when  thus  attached  for  the  purpose  of  storage 
on  the  side-track,  though  moving,  did  not  constitute  a  backing 
train,  propelled  by  steam,  within  the  meaning  of  the  ordi- 
nance. The  accident  there  happened  in  the  yards,  as  in  the 
present  case;  but  in  all  other  essential  respects  the  cases  are 
wholly  unlike. 

Our  conclusion  is,  that  the  ordinance  does  apply  to  the  de- 
fendant in  the  movement  of  its  trains  in  its  car-yards.  That 
the  ordinance  is  reasonable  as  to  the  rate  of  speed  is  clear; 
and  we  think  it  is  reasonable  in  requiring  a  light  to  be  placed 
at  the  moving  front  of  such  a  train  as  the  one  of  which  O'Neal 
had  charge.  These  propositions  as  to  the  reasonableness  of 
the  ordinance  do  not  appear  to  be  disputed  by  appellant;  and- 
in  this  respect  we  express  no  further  opinion  upon  the  ordi- 
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nance  than  that  just  stated.  Indeed,  the  case' was  not  tried 
by  the  defendant  upon  the  theory  that  the  ordinance  is  un- 
reasonable, but  upon  the  theory  that  it  did  not  apply  to  the 
movement  of  cars  and  trains  in  the  switch-yards. 

2.  Plaintiff  proved  by  several  witnesses  that  at  and  prior  to 
the  date  of  the  accident  in  question  O'Neal  bore  the  reputa- 
tion among  the  men  with  whom  he  worked  of  being  a  careless 
foreman.  This  was  followed  up  by  evidence  of  various  specific 
acts  of  negligence  on  his  part  in  handling  cars  with  his  crew, 
and  knowledge  of  them  by  the  yard-master.  To  all  this  evi- 
dence the  defendant  objected.  It  was  certainly  the  duty  of 
the  defendant  to  use  reasonable  care  in  selecting  fit  and  com- 
petent persons  to  discharge  the  duties  assigned  to  them.  To 
show  a  want  of  such  care,  either  in  employing  the  servant  or 
in  retaining  him,  it  is  competent  to  put  in  evidence  his  gen- 
eral reputation  of  unfitness  for  the  duties  assigned  to  him: 
Wood  on  Master  and  Servant,  sec.  420.  And  for  a  like  pur- 
pose, specific  acts  of  negligence  or  of  incompetency,  with  evi- 
dence of  knowledge  thereof  on  the  part  of  the  master,  may  be 
put  in  evidence:  Id.,  sec.  432;  Michigan  Cent.  R.  R.  v.  Gilbert^ 
2  Am.  &  Eng.  R.  R.  Cas.  233. 

3.  The  further  point  made  by  appellant,  and  not  before 
noticed,  is,  that  the  plaintiff's  second  instruction  ignores  the 
question  of  negligence  on  the  part  of  the  deceased,  and  ignores 
his  knowledge  of  O'Neal's  incompetency.  This  instruction 
directs  a  verdict  for  plaintiff,  should  the  facts  therein  stated 
be  found  to  be  true,  and,  among  other  things,  the  jury  were 
required  to  find  that  deceased  was  injured  "without  negli- 
gence on  his  part  directly  contributing  thereto."  The  jury 
were  told  by  appropriate  instructions  given  at  the  request  of 
the  defendant  that  the  plaintiff  could  not  recover  if  deceased 
was  guilty  of  negligence,  or  if  he  knew,  or  by  the  exercise  of 
care  might  have  known,  that  O'Neal  was  an  incompetent  and 
negligent  foreman,  and  that  deceased  thereafter  continued  in 
defendant's  employ.  It  is  plain  to  be  seen  that  these  ques- 
tions were  not  ignored,  but  were  put  forward  in  strong  terms 
in  a  series  of  seven  instructions  given  at  the  request  of  the 
defendant.  There  is  little  or  no  evidence  of  negligence  on  the 
part  of  the  deceased;  for  it  was  his  duty  to  place  himself  on 
the  pilot-beam  to  be  taken  to  his  work.  He  had  been  in  the 
employ  of  defendant  but  a  short  time,  and  then  not  with 
O'Neal,  but  worked  with  a  different  crew  and  in  a  different 
part  of  the  yards.     But  these  questions  of  his  negligence  and' 
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knowledge  of  CNeal's  habits  were  all  placed  before  the  jury 
in  a  manner  of  which  defendant  cannot  complain. 
The  judgment  is  affirmed. 


Railways  —  Spikd  of  Trains.  —  Power  is  given  to  St.  Louis  city  nnder 
its  charter  to  regulate  the  speed  of  railroad  cars  within  its  limits;  and  an 
ordinance  of  such  a  nature  applies  to  the  running  of  the  cars  upon  the  private 
property  of  the  railroad  company  located  anywhere  within  the  city  limits,  as 
well  as  to  other  localities:  Mem  v.  Missouri  P.  R'y  Co.,  88  Mo.  672. 

Municipalities  are  mere  Instrumentalities  of  the  State,  over  which 
the  legislature  has  control,  having  power  to  enlarge  or  modify  their  powers 
as  it  deems  proper,  within  the  limits  of  the  constitatiou:  Wood  v.  Oa/ord,  97 
N.  C.  227. 


Eyohlicki  v.  City  of  St.  Louis. 

[98  Missouri,  497.J 

Surface  Water.  —  Owner  of  higher  land  has  no  right  to  collect  surface 
water  in  drains,  trenches,  or  otherwise,  and  precipitate  it  in  a  body  upon 
lower  land,  to  the  damage  of  the  owner  thereof. 

Surface  Water.  —  A  Municipal  Corporation  mat  not,  m  thb  Con- 
STRUci'iON  OF  its  Stkeets,  collect  surface  water,  and  then,  by  means  of 
drains  and  conduits,  discharge  it  in  volume  upon  the  lands  of  an  adja- 
cent proprietor. 

A.  J.  P.  Gareschi,  for  the  appellant. 
Leverett  Bell,  for  the  respondent. 

Black,  J.  When  this  cause  came  on  for  trial  in  the  circuit 
court,  counsel  for  plaintiflf  made  a  statement  of  the  facts  which 
he  proposed  to  prove.  The  statement  was  taken  as  proof  of 
the  matters  recited,  and  thereupon  the  court  directed  a  verdict 
for  defendant,  and  plaintiff  took  a  nonsuit,  with  leave,  etc. 

This  statement,  which  for  the  purposes  of  this  appeal  must 
be  taken  as  true,  is  not  as  full  as  might  be  desired,  but  it  dis- 
closes these  facts:  The  plaintiff  owns  fifteen  arpentsof  land  in 
the  corporate  limits  of  the  city  of  St.  Louis,  bounded  on  the 
north  by  Page  Avenue,  and  on  the  east  by  King's  Highway. 
To  the  north  thereof,  and  separated  therefrom  by  Page  Ave- 
nue, is  a  block  of  land,  and  formerly  the  surface  water  on  this 
block,  as  well  as  from  a  large  district  of  country  to  the  north 
thereof,  flowed  eastwardly  and  southwardly,  and  on  and  over 
the  plaintiff's  land.  In  opening  the  streets  before  named,  the 
defendant  diverted  the  surface  water  at  the  north  line  of  the 
block  before  mentioned,  and  caused  it  to  flow  east  to  King's 
lligliway,  thence  south  to  Page  Avenue,  thenoe  west  along  the- 
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north  line  of  that  street  for  a  short  distance,  and  thence  by 
drains  and  conduits  under  the  road-bed  of  Page  Avenue,  dis- 
charging the  same  upon  plaintiff's  property.  By  reason  of 
the  water  thus  collected  and  thrown  upon  plaintiff,  six  or 
eight  acres  of  his  land  were  turned  into  a  morass,  and  ruined 
for  the  purpose  of  cultivation,  to  which  use  the  land  had  been 
before  devoted;  all  to  the  damage  of  plaintiff  in  the  sum  of 
two  thousand  dollars.  The  work  upon  the  streets  was  done 
by  virtue  of  city  ordinances  duly  enacted. 

The  only  question  is,  whether  these  facts  constitute  a  cause 
of  action,  and  that  they  do  we  entertain  no  doubt.  According 
to  the  rules  of  the  civil  law,  as  adopted  by  many,  if  not  most, 
of  the  states  of  this  Union,  the  owner  of  the  higher  adjoining 
land  has  a  servitude  upon  the  lower  land  for  the  discharge  of 
surface  water  naturally  flowing  upon  the  lower  land  from  the 
dominant  estate.  But  it  is  well  settled  by  the  decisions  of  the 
courts  which  follow  the  civil  law  that  this  servitude  extends 
only  to  surface  water  arising  from  natural  causes,  such  as  rain 
and  snow,  and  that  the  owner  of  the  higher  land  cannot  col- 
lect the  surface  water  in  drains,  trenches,  or  otherwise,  and 
precipitate  it  in  a  body  upon  the  lower  land,  to  the  damage  of 
the  owner  thereof:  Crabtree  v.  Baker,  75  Ala.  92;  51  Am.  Rep. 
424;  Ludelling  v.  Stubhs,  34  La.  Ann.  936;  Washburn  on  Ease- 
ments, 3d  ed.,  20,  450. 

The  supreme  judicial  court  of  Massachusetts  is  pronounced 
in  its  adherence  to  the  common-law  rule,  as  it  is  called  on  this 
side  of  the  Atlantic.  That  court  used  this  language:  "  But 
there  is  a  well-settled  distinction,  that  although  a  man  may 
make  any  fit  use  of  his  own  land  which  he  deems  best,  and 
will  not  be  responsible  for  any  damages  caused  by  the  natural 
flow  of  the  surface  water  incident  thereto,  yet  he  has  not  the 
right  to  collect  the  surface  water  on  his  own  land  into  a  ditch, 
culvert,  or  other  artificial  channel,  and  discharge  it  upon  the 
lower  land,  to  its  injury":  Rathke  v.  Gardner,  134  Mass.  14. 
Other  cases  in  the  same  court,  and  in  other  courts,  are  to  a 
like  effect:  White  v.  Chapin,  12  Allen,  516;  Martin  v.  Simpson, 
6  Id.  103;  Pettigrew  v.  Evansville,  25  Wis.  223;  3  Am.  Rep.  50; 
Templeton  v.  Voshloe,  72  Ind.  134;  37  Am.  Rep.  150. 

The  question  presented  by  this  record  is,  whether  the  de- 
fendant may,  in  the  construction  of  its  streets,  collect  surface 
water,  and  then  by  means  of  drains  and  conduits  discharge  it 
in  volume  upon  the  land  of  an  adjoining  proprietor.  From 
the  authorities  before  cited,  it  makes  no  difference  whether  this 
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particular  question  is  tried  by  the  rules  of  the  civil  law  or  by 
what  is  called  the  common-law  rule.  The  result  is  the  same^ 
for  either  line  of  decisions  rules  this  question  against  the  de- 
fendant. According  to  our  adjudications  at  this  day,  the 
defendant  may  grade  and  improve  its  streets,  and  is  not  liable 
for  injuries  arising  from  the  incidental  interruption  or  change 
in  the  flow  of  the  surface  water,  save  such  injuries  as  may 
arise  from  the  negligent  doing  of  the  work:  Jones  v.  St.  Louis 
etc.  Ry  Co.,  84  Mo.  153;  Foster  v.  City  of  St.  Louis,  71  Id.  157. 
So,  too,  the  defendant  may  protect  its  streets  from  water  that 
accumulates  thereon,  and  to  that  end  may  construct  drains, 
gutters,  culverts,  and  conduits,  and  may  discharge  the  water 
into  natural  drains;  but  it  has  no  right  to  discharge  the  water 
thus  accumulated  upon  adjacent  lands  in  a  body,  as  was  done 
in  this  case.  The  true  rule  in  cases  like  this  was  declared  in 
McCormick  v.  Kansas  City  etc.  R.  R.  Co.,  57  Id.  434,  where  it 
is  said  the  owner  of  land  cannot  collect  all  the  water  falling 
upon  his  buildings,  and  by  means  of  pipes  or  gutters  precipi- 
tate the  water  upon  the  land  of  an  adjoining  proprietor;  nor 
can  he  collect  the  surface  water  from  the  surrounding  country 
into  a  pond,  and  then  turn  it  loose  in  large  quantities  so  as  to 
injure  his  neighbor.  The  owner  of  higher  land  has  no  right, 
by  means  of  artificial  ditches,  to  conduct  surface  water  to  and 
discharge  it  upon  the  lower  land  of  his  neighbor  in  increased 
volume,  thereby  subjecting  the  lower  estate  to  an  injury  it  oth- 
erwise would  not  have  suflfered:  Benson  y.  Chichgo  etc.  R.  R. 
Co.,  78  Id.  512. 

We  deem  it  unnecessary  to  pursue  this  question  any  fur- 
ther. As  we  understand  the  law,  its  judgment  is,  upon  the 
facts  before  us,  that  defendant  must  respond  in  damages.  The 
judgment  is  therefore  reversed,  and  the  cause  remanded. 

Rat,  C.  J. ,  dissented  from  the  foregoing  opinion.  He  criticised  the  record 
in  the  case  somewhat,  for  the  purpose  of  showing  that  it  did  not  distinctly 
present  any  question  whatever,  and  failed  to  show  any  error  upon  the  part  of 
the  trial  court.  Assuming,  however,  that  the  record  was  sufficient  to  raise 
tlie  question  whether  the  defendant  was  liable  to  respond  in  damages  for  tlie 
injuries  which  had  resulted  to  the  plaintiff  on  the  throwing  of  surface  water 
upon  his  lands,  the  judge  was  clearly  of  the  opinion  that  such  question  must 
be  determined  against  the  plaintiff.  He  cited  a  number  of  cases  determined 
in  the  state  of  Missouri  and  elsewhere  upon  the  theory  that  surface  water  was 
a  common  enemy,  against  which  every  land  proprietor  had  a  right  to  tight; 
and  tliat  as  to  the  surface  water  running  down  the  street,  or  any  unconfined 
channel,  the  dominant  proprietor  might  divert  it  and  turn  it  upon  servient 
lands  without  liability.  He  claimed  in  particular  that  the  case  ot  Foi<tcr  v. 
City  of  St.  Louis,  71  Mo.  167,  had  established  as  law  of  that  state  tliat  a  cuy 
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in  liable  in  damages  for  the  flooding  of  private  property  caused  by  the  con- 
struction of  the  streets  in  pursuance  of  the  plan  prescribed  by  ordinance  only 
•when  the  injury  is  the  result  of  the  negligent  execution  of  the  plans,  not 
"When  it  is  the  result  in  the  defect  of  the  plans  itself. 

Watercoursks.  —  A  municipal  corporation  is  liable  in  damages  for  collect- 
ing  water  in  artificial  channels,  and  casting  it  upon  the  property  of  others: 
Davit  V.  City  of  Craw/ordsville,  119  Ind.  1;  12  Am.  St.  Rep.  361,  and  note 
563;  City  of  Kearney  v.  Themanson,  25  Neb.  147. 

Watercourses.  —  One  person  has  no  right  to  collect  surface  water  in  a 
■ditch  or  drain  and  cast  it  upon  the  land  of  another  without  his  consent:  F., 
E.  <t  M.  V.  R.  R.  Co.  V.  MarUy,  26  Neb.  138.  Although  the  owner  of  lower 
lands  must  receive  all  water  naturally  flowing  from  the  higher  lands,  the 
upper  proprietor  cannot  cast  upon  the  lower  lands  by  artificial  means  more 
water  than  otherwise  would  naturally  flow  thereon:  Anderson  t.  Henderson, 
124  111.  164.  The  land-owner  may  arrest  surface  water  diffused  over  his  land 
\>efore  it  gets  settled;  but  after  it  loses  its  vagrant  character,  and  settles  upon 
his  laud  and  that  of  another,  be  cannot  drain  it  to  the  injury  of  the  latter 
in  order  to  recover  his  own  land,  which  has  become  covered  with  water:  Al- 
■com  V.  Sadler,  66  Miss.  221. 

Municipalities  ark  hot  Liablb  when  surface  water  collected  by  them 
percolates  thence  through  to  the  cellar  of  adjoining  premises:  Kenniton  r. 
Beverly,  146  Mass.  467. 
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Sureties  on  an  Official  Bond  are  not  Answerabls  fob  Defaults 
Occurring  Prior  to  its  Execution,  unless  made  so  by  its  terms. 

Official  Bonmj,  when  Cover  Prior  Dbtaults.  —  A  bond  of  a  sheriff, 
which  recites  that  it  is  a  new  official  bond  given  by  order  of  court  in 
lieu  of  the  first  bond,  renders  the  sureties  thereon  responsible  for  their 
principal's  conduct  during  his  entire  term  of  office.  They  are,  therefore, 
answerable  for  his  defaults  committed  prior  to  the  execution  of  such 
bond. 

Statute  of  Limitations.  —  Cause  oi  Action  against  a  Sheriff  for  not 
Paying  over  the  Proceeds  of  Attached  Property  does  not  Ac- 
crue until  there  has  been  a  final  judgment  in  the  attachment  suit  estab- 
lishing plaintiff's  right  to  such  proceeds.  This  rule  is  not  varied  nor 
rendered  inapplicable  by  the  fact  that  there  was  an  order  of  court  made 
during  the  pendency  of  the  action  requiring  such  proceeds  to  be  paid  to 
the  clerk  of  the  court. 

Statute  of  Limitations.  — Payments  Made  by  the  Sureties  of  a 
Sheriff  Waive  the  Bar  of  the  Statute  of  Limitations,  which 
might  have  otherwise  interposed  for  their  protection. 

E.  T.  Farish  and  Valle  Reyhurn,  for  the  appellants. 

B.  D.  Lee  and  O.  M.  Stewart,  for  the  respondent. 

Ray,  C.  J.     This  is  an  action  begun  on  May  9, 1884,  against 
John  Finn  a«d  sureties  on  his  official  bond  as  sheriff  of  the 
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city  of  St.  Louis.  The  official  bond  was  executed  and  ap- 
proved Decenil>er  27,  1879,  and  the  condition  of  said  obliga- 
tion is,  that  "whereas  the  said  John  Finn  was,  on  the  fifth  day 
of  November,  1878,  duly  and  regularly  elected  sherifF  of  the 
city  of  St.  Louis,  and  was  duly  commissioned;  and  whereas, 
by  order  of  the  circuit  court,  made  on  the  twenty-ninth  day  of 
November,  1879,  said  John  Finn  was  ordered  to  give  a  new 
bond  in  lieu  of  the  bond  approved  on  November  21,  1878, — 
row,  therefore,  the  condition  of  the  above  obligation  is  such 
that  if  the  said  John  Finn  shall  well  and  faithfully  in  all 
things  discliarge  the  duties  of  the  office  of  the  sherifFof  the 
said  city  of  St.  Louis  during  his  continuance  in  the  said  office, 
then  the  above  obligation  to  be  void,  otherwise  to  remain 
in  full  force  and  effect."  The  special  necessity  for  this  sec- 
ond bond  is  not  disclosed  by  the  record,  but  it  is  fair  to  pre- 
sume that  for  some  reason  apparent  to  the  court  the  original 
bond  was  deemed  insufficient:  See  sees.  594,  3881,  3882, 
S892,  Revision  of  1879. 

The  breach  of  the  bond  alleged  in  the  petition  is  a  failure 
of  Finn,  after  his  election  as  sheriff  at  the  general  election  in 
1878,  to  pay  over  the  proceeds  of  property  sold  by  him,  under 
a  certain  attachment  issued  and  received  on  the  twenty-sixth 
day  of  May,  1879,  in  a  certain  cause,  entitled  the  Chatham 
National  Bank,  plaintiff,  against  Meyer  Goldsoll,  defendant. 
The  net  balance,  after  deducting  fees,  costs,  and  payments 
made  on  the  amounts  originally  collected,  was  $1,985.69,  for 
which  sum  plaintiffs  had  judgment.  The  sureties  interpose 
two  defenses  to  the  action:  1.  That  at  the  time  they  executed 
eaid  bond  as  sureties  of  the  said  Finn,  he  did  not  have  on 
hand  the  said  money  or  proceeds  of  sale  received  by  him  un- 
der the  said  attachment  proceeding;  2.  A  plea  of  the  three 
years'  statute  of  limitations,  in  effect  that  in  June,  1879,  said 
Finn  made  his  sheriff's  return  of  the  order  of  sale  in  said  at- 
tachment suit,  and  in  November,  1880,  his  term  of  office  as 
sheriff  expired,  and  that  on  December  7,  1880,  by  consent 
of  said  plaintiff,  an  order  was  made  on  said  Finn  to  pay  the 
proceeds  of  the  sale,  less  his  legal  fees,  etc.,  to  the  clerk  of  the 
circuit  court,  and  that  a  demand  was  thereby  made  on  said 
Finn  by  the  said  plaintiff  and  defendant  in  said  attachment 
suit  for  the  said  proceeds,  and  that  the  present  cause  of  action 
then  accrued,  and  that  the  present  suit  was  not  brought  in 
tliree  years  thereafter. 

On  the  other  hand,  the  claim  and  contention  on  the  part  of 
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the  plaintiflf  is,  that,  under  the  bond  Bued  on,  defendants  are 
liable  for  defaults  of  the  sheriff  during  the  entire  term  of  office, 
and  further,  that  the  statute  of  linnitations  did  not  begin  to  run 
before  May  16,  1881,  at  which  date  the  prior  order  of  Decem- 
ber 7,  1880,  to  pay  said  proceeds  of  the  said  sale  to  the  clerk 
was  set  aside,  and  that  the  further  order  then  made  by  the 
court  that  the  net  proceeds  of  the  sale  in  said  attiichment  suit, 
then  in  the  hands  of  said  Finn  as  sheriflF,  be  paid  over  by  him 
to  the  plaintiff  in  said  cause.  And  plaintiff  further  claims 
that  defendants  have  waived  the  statute  of  limitations  by  part 
payments  of  the  demand  within  the  three  years  prior  to  the 
institution  of  the  suit,  to  wit,  on  July  9,  1880,  July  20,  1881, 
and  September  20,  1882. 

As  to  the  first  of  said  defenses,  there  is  testimony  in  de- 
fendant's behalf,  on  the  part  of  the  sheriff's  book-keeper  and 
cashier,  that  said  Finn  kept  his  accounts  and  deposited  all  the 
money  received  by  him  as  sheriff  in  the  Bank  of  Commerce, 
and  that  between  May  5,  1879,  and  July  9,  1879,  inclusive, 
said  Finn  received  and  deposited  the  sum  of  $35,142,95,  and 
that  during  the  same  period  he  drew  out  by  his  checks  on  said 
bank  the  sum  of  $38,983.67,  leaving  a  deficit  on  said  last- 
named  day  of  $3,840.72.  Upon  evidence  to  this  effect,  the  de- 
fendant asked  and  the  court  refused  an  instruction  to  the 
jury  to  the  effect  that  if  they  believed,  from  the  evidence,  that 
after  the  money  sued  for  was  collected  by  Finn  as  sheriff  in 
May  or  June,  1879,  he  converted  the  same  to  his  own  use  as 
early  as  August,  1879,  and  did  not  thereafter,  in  December, 
1889,  when  the  bond  sued  on  was  given,  have  said  money  on 
hand,  then  the  defendant's  sureties  are  not  liable  therefor. 

The  general  rule  is,  that  such  sureties  are  only  liable  for 
breaches  occurring  after  the  execution  of  such  bonds,  and  are 
not  liable  for  prior  defaults,  unless  made  so  by  terms  of  the 
bond:  State  \.  Jones,  89  Mo.  480,  and  cases  cited.  The  bonds 
in  question  are  given,  it  will  be  observed,  under  one  and  the 
same  appointment,  and  the  recital  of  the  bond  is,  that  it  is  a 
new  bond,  given  by  order  of  the  court  in  lieu  of  the  first  bond 
approved  November  21,  1878.  These  terms  and  recitals  as 
the  second  bond  are  such  as  to  give  it  a  retrospective  opera- 
tion, as  was  held  by  the  St.  Louis  court  of  appeals  in  the  re- 
cent case  of  State  ex  rel.  v.  Finn,  23  Mo.  App.  293,  which  was  a 
suit  on  this  same  bond,  and  in  which  the  court,  speaking 
through  Rombauer,  J.,  use  this  language:  "The  defendant 
sureties  contend  that  they  became  by  the  terms  of  the  bond 
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responsible  only  for  such  defaults  of  their  principal  as  occurred 
thereafter,  and  not  for  his  defaults  during  his  entire  ofRcial 
term,  and  that  the  evidence  tending  to  show  that  the  default 
occurred  prior  to  the  date  of  the  bond  should  have  been 
submitted  to  the  jury.  This  view  is  not  tenable.  The  bond 
sued  upon,  by  its  terms,  purports  to  take  the  place  of  the 
one  originally  given,  which,  for  some  reason,  was  deemed 
insufficient.  Where  an  officer  proves  a  defaulter,  and  has 
held  the  office  under  different  appointments,  with  several 
sets  of  sureties,  it  is  now  settled  that  those  sureties  alone 
will  be  responsible  who  were  on  the  bond  at  the  time  when  the 
defalcation  occurred:  Draffen  v.  Booneville,  8  Mo.  395;  State  v. 
Smith,  26  Id.  226,  231;  72  Am.  Dec.  204;  State  v.  Atherton,  40 
Mo.  209;  State  ▼.  McCormack,  50  Id.  570.  This,  in  the  ab- 
sence of  a  contrary  intention,  is  the  law,  even  where  the  bonds 
are  successive  bonds  under  the  same  appointment:  Sviith  v. 
Paul's  ExW,  21  Id.  51.  But  in  this  case  the  bonds  were  given 
under  the  same  appointment,  and  the  contrary  intention  is 
manifest  by  the  terms  of  the  bond.  The  bond  was  to  stand  in 
lieu  or  in  place  of  the  bond  formerly  given,  and  rendered  the 
sureties  responsible  for  the  sheriflf's  conduct  during  his  entire 
official  term."  This  view  is  equally  applicable  to  the  case  at 
bar  on  this  branch  of  the  case,  and  may  be  accepted  as  con- 
clusive on  that  point. 

But  as  the  second  branch  presented  by  the  special  statute  of 
limitation,  the  facts  of  this  case  are  different  from  those  in  23 
Mo.  App.,  and  require  a  different  ruling  or  statement  on  that 
point,  as  we  shall  see.  In  this  connection  we  may  add,  that 
as  to  the  second  defense,  interposing  the  special  statute  of 
limitation,  the  evidence  shows  that  the  property  attached  in 
tlie  attachment  suit  of  plaintiff  against  said  Goldsoll  was 
Bold  on  June  10,  1879,  upon  orders  of  sale  theretofore  made, 
that  due  return  was  then  made  on  said  orders  showing 
amounts  realized,  etc.,  and  that  on  December  7,  1880,  by 
stipulation  between  plaintiff's  attorney  and  counsel  for  Finn, 
the  circuit  court  made  its  order  in  said  attachment  cause,  di- 
recting the  money,  less  the  fees,  costs,  etc.,  in  the  hands  of 
said  John  Finn,  late  sheriff  of  the  city  of  St.  Louis,  being  the 
proceeds  of  the  sale  of  the  attached  property,  to  be  paid  over 
to  the  clerk  of  said  court. 

Defendants  contend  in  this  behalf  that  said  Finn,  having 
disobeyed  and  failed  to  comply  with  said  order,  was  then  in 
default,  &nd   a  breach  of  his  official  bond,  in  respect  to  the 
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faithful  distribution  and  paynKMit  of  said  monej'S,  was  then 
and  there  committed;  tliat  such  order  of  December  7,  1880, 
was  such  a  demand  on  the  sheriff  as  to  set  the  statute  of  limi- 
tation in  motion,  and  that  the  subsequent  order  of  the  court 
to  pay  said  money  over  to  plaintiff  iiad  no  effect  as  to  the 
running  of  the  statute.  Defeiuhmt  asked  several  instructions 
upon  the  said  facts  in  evidence,  presenting  their  views  in  this 
beluilf,  all  of  which  the  court  refused. 

Revifced  Statutes,  1879,  section  425,  provides,  among  other 
things,  that  the  oflicer  shall  make  return  of  the  order  of  sale 
to  the  court  at  such  time  as  siiall  be  expressed  in  the  order, 
showing  how  he  has  executed  the  same,  and  that  the  proceeds 
of  such  sale  shall  be  paid  into  court,  or  otherwise  disposed  of 
as  the  court  or  judge  may  order.  In  the  case  now  before  us, 
there  were,  as  thus  appears,  two  orders  of  the  court,  the  first 
l)eing  the  said  order  of  December  7,  1880,  requiring  the  said 
proceeds  to  be  paid  to  the  clerk  of  the  court,  which  said  order 
was  set  aside,  as  we  have  seen,  by  a  subsequent  order  of  date 
May  16,  1881,  directing  the  late  sheriff  to  pay  over  the  same 
to  plaintiff.  The  second  order  was  based  upon  an  application 
and  showing  to  the  court  that  the  plaintiff  had,  since  the 
making  of  the  first  order,  obtained  judgment  against  the  de- 
fendant in  the  attachment  suit,  and  in  virtue  thereof  was  en- 
titled to  receive  the  said  net  proceeds.  The  judgment  in  the 
attachment  suit  was  obtained  on  January  3,  1881,  and  the 
second  order  of  May  16,  1881,  above  referred  to,  was  served  on 
*aid  Finn  on  May  18,  1881.  Pending  the  litigation  in  the 
attachment  suit,  and  prior  to  the  judgment  therein,  plaintiff 
could  not  compel  the  sheriff  to  make  payment  to  it  of  proceeds 
of  the  sale  of  the  attached  property,  for  its  right  thereto  was 
not  ascertained  until  the  controversy  was  determined. 

The  said  order  of  December  7,  1880,  which  was  entered  upon 
agreement  between  the  parties,  did  not  give  plaintiff  the  right 
to  the  said  funds,  but  in  terms  directed  the  same  to  be  paid 
over,  not  to  plaintiff,  but  to  the  clerk  of  the  court.  The  mani- 
fest purpose  of  the  said  order  was  to  place  the  funds  in  the 
custody  of  the  court  to  await  the  result  of  said  litigation.  Plain- 
tiff's right  to  demand  the  same  of  the  clerk,  if  said  order  has 
been  obeyed,  or  if  disobeyed,  its  right  to  demand  the  same  of 
said  Finn,  depended,  we  think,  on  the  result  of  said  litigation. 
So,  too,  with  respect  to  the  damages  which  plaintiff  sustained, 
if  any.  There  is,  we  think,  as  pointed  out  by  the  court  of 
appeals,  a  distinction  between  the  cases  of  sales  in  execution 
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and  in  partition,  cited  by  defendant,  and  proceedings  under 
the  attachment  law.  In  State  ex  rel.  v.  Finn,  supra,  the  court 
of  appeals  says:  "The  execution  creditor  or  distributee  in 
partition  has  a  vested  interest  in  the  fund,  which  gives  him  a 
right  in  one  case  to  demand  its  immediate  payment  to  liim, 
and  in  the  other,  to  intervene  at  once  for  its  protection.  It  is 
not  so  in  attacliment  proceedings.  The  interest  of  parties  to 
the  attachment  suit  is  contingent  upon  the  termination  of  the 
controversy.  Suppose  the  plaintiff  in  the  piesent  proceeding 
had  sued  the  sheriff  for  a  conversion  of  the  fund  prior  to  any 
adjudication  that  he  was  entitled  to  it,  will  it  be  contended 
that  he  could  have  recovered,  if  at  all,  substantial  dam- 
ages?" 

In  the  case  of  Lesem  v.  Neal,  53  Mo.  419,  it  is  held,  among 
other  things,  that  the  cause  of  action  against  the  sheriff  for  an 
unauthorized  release  of  attached  property  accrues  only  at  the 
date  of  final  judgment  in  the  attachment  suit.  Until  plaintiff 
recover  its  judgment  in  the  attachment  suit,  it  was  not  known 
whether  or  not  it  had  any  valid  demand  on  the  said  Finn  in 
respect  to  this  fund,  or  had  suffered  any  substantial  damage 
by  his  failure  to  pay  over  the  same  to  the  clerk.  Notwith- 
standing such  neglect,  said  officer  may  have  been  able  and 
have  stood  ready  to  pay  the  same  to  plaintiff,  on  demand, 
after  its  right  thereto  had  been  adjudicated,  or  upon  a  subse- 
quent order  of  the  court  to  that  effect. 

As  to  the  second  defense,  or  the  three-year  statute  of  limita- 
tion made  and  relied  on  in  this  case,  the  facts  pertinent  to  that 
issue,  as  shown  by  the  record,  are,  as  we  understand,  about 
these:  This  suit  was  commenced  May  9,  1884.  The  final 
judgment  in  the  attachment  suit  was  rendered  January  3, 
1881.  The  application  for  order  on  sheriff  to  pay  over  to 
plaintiff  the  funds  in  question  was  made  May  13,  1881.  The 
order  asked  for  was  made  May  16,  1881,  and  served  on  Finn, 
the  defendant,  May  18, 1881.  It  thus  appears  that  this  action 
was  not  commenced  within  three  years  after  the  date  of  said 
final  judgment  in  said  attachment  suit.  It  does  appear,  how- 
ever, that  it  was  brought  within  three  years  after  the  applica- 
tion, making,  and  service  of  said  order  on  Sheriff  Finn,  the 
defendant. 

It,  however,  further  appears  that  the  defendants,  to  wit,  the 
sureties  on  8aid  ollicial  bond  of  said  Sheriff  Finn,  through 
their  trustee,  agent,  or  attorney  in  fact,  thereafter,  to  wit,  on 
July  9,  188J,  paid  on  plaintiff's  said  demand  $500,  and  on 
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July  20,  1881,  the  further  sum  of  $1,500,  and  on  September 
20,  1882,  the  further  sum  of  $501.  If  it  be  conceded  that 
plaintiff's  right  to  demand  and  sue  for  the  funds  in  question 
accrued  at  the  date  of  the  final  judgment  in  the  attachment 
suit,  to  wit,  on  January  3,  1881,  then  the  suit  is  barred.  But 
if  it  be  held  that  it  did  not  accrue  until  the  service  of  said 
order  of  court  on  the  sheriff,  to  wit,  on  the  18th  of  May,  1881, 
then  the  suit  is  not  barred.  But,  without  deciding  that  ques- 
tion, and  whether  it  be  the  one  or  the  other,  we  are  of  opinion 
that  the  defendants,  by  their  subsequent  payments  on  plain- 
tiff's said  claim  and  demand,  thereby  waived  the  bar  of  said 
three-year  statute  of  limitations  so  set  up  and  relied  upon  in 
said  answer:  Shannon  v.  Austin,  67  Mo.  485;  Johnson  v.  John- 
son, 81  Id.  331;  Mastin  v.  Branham,  86  Id.  644;  Chidsey  v. 
Powell,  91  Id.  626;  60  Am.  Rep.  267,  and  the  authorities  therein 
cited. 
This  leads  to  an  aflBrmance,  and  it  is  so  ordered. 


Official  Bonds.  —  Liability  of  sureties  upon  successive  bonds:  See  Craum 
V.  Commonwealth,  84  Va.  282;  10  Am.  St.  Rep.  839,  and  extended  note  843- 
860;  County  of  Pine  v.   Willard,  39  Minn.  125;  12  Am.  St.  Rep.  622. 

Statute  of  Limit ations.  —  As  to  what  acknowledgment  of  the  debt  will 
remove  the  bar  of  the  statute  of  limitations:  Spangler  v.  Spamjler,  122  Pa.  St. 
358;  9  Am.  St.  Rep.  114,  and  note  115,  116.  Tlie  indorsement,  "I  hereby 
acknowledge  the  indebtedness  of  thi,s  note,"  made  and  signed  upon  a  prom- 
issory note  by  the  debtor,  removes  the  bar  of  the  statute  of  limitations: 
Drake  v.  Sigafooa,  39  Minn.  367.  Where  a  creditor,  at  the  request  of  his 
debtor  to  prolong  an  open  account  for  four  months,  which  would  soon  be  out- 
lawed, did  extend  the  time  of  payment,  and  the  debtor  signed  this  statement 
in  the  creditor's  book,  "I  extend  this  book-account  four  months  from  April 
30,  1886,"  the  debtor  could  not  take  advantage  of  the  bar  of  the  statute  of 
limitations  accruing  during  the  four  months  next  after  such  date:  Crane  v. 
Abel,  67  Mich.  242.  An  acknowledgment,  to  take  a  debt  out  of  the  statute 
of  limitations,  must  be  made  to  the  creditor  himself  or  one  acting  for  him: 
Hargi^  v.  Sewell,  87  Ky.  64.  A  new  promise  to  pay  a  claim  barred  by  the 
statute  of  limitations,  whereby  the  promisor  agrees  "to  pay  if  I  owe  it," 
does  not  so  recognize  the  justness  of  the  claim  as  to  take  it  out  of  the  opera- 
tion of  the  statute:  Meyer  v.  Andrews,  70  Tex.  327.  When  a  debtor  both 
acknowledges  a  debt  barred  by  the  statute  of  limitations,  and  makes  a  par- 
tial payment  thereon,  he  cannot  claim  the  benefit  of  the  statute: -P;ac//<  v. 
McNee,  40  Kan.  1.  A  simple  contract  is  barred  by  the  Virginia  statute  in 
five  years,  and  the  bar  of  the  statute  cannot  be  removed  b}'  part  payment  or 
mere  promise  to  pay,  but  only  by  an  instrument  of  writing  acknowledging 
the  debt  or  promising  to  pay  it:  Cover  v.  Chamberlain,  83  Va.  286.  Yet  a 
contract  or  promise  to  pay  a  debt  barred  by  the  statute  of  limitation«  may 
itself  be  barred:  Trask  v.  Weeks,  81  Me.  326. 
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Murray  v,  St.  Louis  Cable  and  Western  Bail- 
way  Company. 

[98  Missouri,  573.] 

Fkllow-servants,  Who  are.  —  A  watchman  whose  daty  it  la  to  gnard  a 
crossing,  and  to  signal  approaching  cars  to  stop  and  start,  so  that  they 
may  not  pass  each  other  on  a  particular  curve,  and  a  gripman  in  charge 
of  one  of  such  cars,  are  fellow  servants,  and  their  common  employer  ia 
not  answerable  to  either  for  an  injury  resulting  from  the  negligence  of 
the  other. 

Master  and  Servant.  —  Servants  are  in  a  Common  Emplotmsnt  when 
they  are  engaged  under  the  same  master  in  the  same  general  business. 

A.  R.  Taylor y  for  the  appellant. 

R.  H.  Kern,  for  the  respondent. 

Black,  J.  This  is  a  personal  damage  iuit,  and  the  only 
question  is,  whether  the  court  erred  in  sustaining  a  demurrer 
to  the  evidence  at  the  close  of  the  plaintiff's  case. 

The  defendant  owned  and  operated  a  cable  street-railroad 
in  the  city  of  St,  Louis,  and  the  plaintiff's  husband,  James 
Murray,  was  in  the  defendant's  employ  as  a  watchman  at 
the  corner  of  Fourteenth  and  Wash  streets.  The  defendant's 
two  tracks,  at  that  point,  make  a  short  curve.  It  was  the 
duty  of  Murray  to  guard  the  crossing,  and  to  prevent  injuries 
to  persons  crossing  the  tracks,  and  to  signal  the  approaching 
cars  to  stop  and  start,  so  that  they  would  not  pass  each  othei 
upon  the  curve.  Beyond  this,  he  had  nothing  to  do  with  the 
operation  of  the  cars.  The.  evidence  tends  to  show  that,  in 
the  night-time,  and  while  Murray  was  in  the  discharge  of  his 
duties  at  the  curve,  he  signaled  two  of  defendant's  approach- 
ing cars,  the  one  to  stop,  and  the  other  to  move  on  around  the 
curve.  The  car  signaled  to  stop,  through  the  negligence  of 
the  gripman  in  charge  of  it,  failed  to  stop,  and  the  gripman 
let  it  go  forward  until  it  ran  over  and  killed  Murray.  Mur- 
ray was  exercising  ordinary  care. 

The  only  question  presented  by  this  statement  is,  whether 
the  negligent  gripman  and  the  deceased  were  fellow-servants 
within  the  rule  that  exempts  the  master  from  liability  for  in- 
juries occasioned  by  one  servant  to  a  fellow-servant.  The  de- 
fendant cites  and  relies  alone  upon  the  case  of  Moore  v.  Wabash 
etc.  R'y  Co.,  85  Mo.  588.  In  that  case  the  plaintiff  was  a  car- 
repairer  and  was  injured  by  the  negligence  of  his  foreman. 
The  principle  which  that  case  turned  upon  was  this,  that 
where  the  master  has  intrusted  to  a  foreiuan  power  to  super- 
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intend,  direct,  and  control  work,  the  foreman  in  the  exercise 
of  such  powers  intrusted  to  him  is  a  representative  of  the  mas- 
ter, and  for  that  reason  not  a  fellow-servant.  There  is  no  evi- 
dence in  this  case  that  the  gripman  occupied  the  position  of  a 
vice-principal,  and  of  course  the  plaintiff  here  cannot  recover 
on  any  such  ground. 

The  plaintiff  cites  and  relies  alone  upon  Lewis  v.  St.  Louis 
etc.  R.  R.  Co.,  59  Mo.  495;  21  Am.  Rep.  385;  Hall  v.  Missouri 
Pac.  R'y  Co. J  74  Mo.  301;  and  Sullivan  v,  3Hssouri  Pac.  R'y  Co., 
97  Id.  114.  In  the  Hall  case,  the  plaintiff,  who  was  switch- 
man, brought  his  suit  to  recover  damages  for  injuries  received 
by  reason  of  a  loose  iron  rail  left  upon  the  track  by  the  negli- 
gence of  a  section-foreman.  It  was  there  said:  "The  prin- 
cipal ground  relied  upon  for  a  reversal  of  the  judgment  which 
the  plaintiff  recovered  is,  that  a  switchman  and  a  section-fore- 
man are  fellow-servants.  Adjudications  of  the  courts  of  other 
states  of  the  Union  sustaining  the  appellant's  position  are  cited 
by  counsel,  and  whatever  our  opinion  might  be,  if  it  were  a 
question  of  the  first  impression  in  this  court,  the  contrary  was 
held  in  Lewis  v.  Railroad,  59  Mo.  495,  and  the  doctrine  of  that 
case  has  been  adhered  to  by  this  court,  and  we  are  not  inclined 
to  depart  from  what  must,  therefore,  be  now  accepted  as  the 
rule  settled  on  that  subject  in  this  state."  The  case  of  Con- 
don V.  Missouri  Pac.  R'y  Co.,  78  Mo.  567,  which  is  cited  in  the 
Sullivan  case,  was  a  suit  by  a  brakeman  to  recover  damages 
occasioned  by  reason  of  a  detective  hand-hold  on  the  top  of  a 
box-car.  The  court  in  that  case  observed:  "  The  third  refused 
[instruction]  declares  that  car-inspectors  at  the  intermediate 
stations  were  fellow-servants  of  plaintiff,  and  that  if  the  prox- 
imate cause  of  plaintiff's  injury  was  attributiible  to  any  want 
of  care  or  caution  on  their  part,  defendant  was  not  liable.  Car- 
inspectors  are  not  co-employees  with  train-men:  Long  v.  Pacific 
Railroad,  65  Mo.  225." 

These  observations  must  be  considered  in  the  light  of  the 
facts  then  before  the  court,  and  of  the  cases  which  are  there 
cited.  When  this  is  done,  it  will  be  seen  that  the  Hall  and 
Condon  cases  turn  upon  the  principle  of  law  that  it  is  the 
duty  of  the  railroad  company  to  furnish  a  safe  road  and  cars. 
This  duty  requires  the  company  to  use  due  care  in  keeping  the 
road  and  cars  in  repair.  If  this  duty  is  devolved  upon  ser- 
vants, their  negligence  in  respect  thereto  is  the  negligence  of 
the  company.  The  doctrine  sometimes  asserted,  that  when 
the  company  employs  computetit  inspectors  and  repairers,  it  is 


Oct.  1889.]     Murray  v.  St.  Louis  etc.  R'y  Co.  663 

not  liable  for  injuries  resulting  to  employees  through  the  neg- 
ligence of  such  inspectors  and  repairers,  is  denied  in  Long  v. 
Railroad,  supra;  and  the  doctrine  is  there  asserted  that  the 
carelessness  of  such  persons  in  the  performance  of  such  duties 
is  not  put  upon  the  footing  of  that  of  a  fellow-servant,  but  such 
negligence  is  that  of  a  representative  of  the  company,  —  the 
negligence  of  the  company  itself  And  to  the  same  effect  Ib 
Bowen  v.  Chicago  etc.  R'y  Co.,  95  Mo.  273,  and  other  cases. 

There  is  in  the  present  case  no  evidence  of  or  claim  that 
defendant  failed  to  use  proper  care  in  respect  of  any  of  the 
appliances,  and  the  cases  cited  by  plaintiff  are  without  appli- 
cation, lest  it  be  the  case  of  Sullivan  v.  Railroad,  supra.  In 
that  case,  the  husband  of  the  plaintiff  was  a  track-walker,  and 
was  run  over  and  killed  by  reason  of  the  negligence  of  the  en- 
gineer and  fireman  of  a  through  passenger  train.  It  was  held 
in  one  branch  of  the  case  that  the  engineer  and  fireman  were 
not  fellow-servants  with  the  track-walker,  because  engaged  in 
different  departments  of  the  general  business  of  the  defendant. 
But  it  is  difficult  to  see  how  that  case  can  help  the  plaintiff 
here.  It  was  the  duty  of  Sullivan  to  walk  back  and  forth  over 
a  section  of  four  miles,  and  to  see  that  his  section  of  the  road 
was  in  repair.  He  had  nothing  to  do  with  the  operation  of  the 
train,  and  he  and  the  train-men  were  under  different  directing 
agents  of  the  company.  Here  it  was  the  duty  of  the  deceased 
to  keep  watch  of  the  cars  as  they  approached  the  curve,  and 
to  give  signals  to  the  gripmen,  so  that  only  one  train  should 
pass  the  curve  at  a  time.  The  negligent  gripman  and  the  de- 
ceased were  both  employed  in  operating  the  car,  one  from  the 
car  and  the  other  from  his  station  on  the  ground.  They  were 
engaged  in  the  same  department  of  work,  and  their  common 
business  was  such  that  one  could  exercise  a  preventive  care 
over  the  other.  They  were  evidently  servants  employed  in  the 
same  common  employment. 

The  writer  of  this  and  the  opinion  in  the  Sullivan  case  feels 
in  duty  bound  to  say  that  the  cases  cited  in  that  case,  when 
properly  considered,  do  not  sustain  the  doctrine  there  an- 
nounced, namely,  that  the  servants  are  not  in  the  same  com- 
mon employment  when  engaged  in  different  departments  of 
the  general  business  of  the  company.  The  cases  cited  stand 
on  the  ground  that  it  is  the  duty  of  the  master  to  use  due  care 
in  furnishing  the  instrumentalities  with  which  the  servant  is 
to  perform  his  work,  and  that  duty  is  personal  to  the  master. 
It  does  not  follow,  however,  that  the  ruling  in  the  Sullivan 
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case  is  to  be  disturbed.  The  majority  of  the  courts,  it  is  be- 
lieved, hold  that  servants  are  in  a  common  employment  when 
they  are  engaged  under  the  same  master  in  the  same  general 
business. 

The  rule  of  exemption,  as  declared  in  the  case  of  Farwell  v. 
Boston  etc.  R.  R.  Co.,  4  Met.  49,  38  Am.  Dec.  339,  and  followed 
in  many  other  cases,  has  been  much  modified  in  this  state,  in 
60  far  as  it  relates  to  servants  occupying  different  grades,  so 
that  the  master  is  liable  for  the  negligence  of  those  who  are 
clethed  with  power  to  superintend  and  direct  subordinates: 
Smith  V.  Wabash  etc.  R'y  Co.,  92  Mo.  359;  1  Am.  St.  Rep.  729. 
Many  well-considered  cases  go  still  further,  and  restrict  the 
exemption  of  the  master  from  liability  to  those  cases  where 
the  servants  are  engaged  in  the  same  department  of  the  gen- 
eral business,  and  are  in  a  position  to  have  an  influence  over 
each  other's  conduct:  Chicago  etc.  R.  R.  Co.  v.  Moranda,  93  111. 
302;  34  Am.  Rep.  168.  Other  cases  in  that  court  are  collected 
in  1  Shearman  and  Redfield  on  Negligence,  4th  ed.,  sec.  288. 
See  also  Cooper  v.  Mullins,  30  Ga.  150;  76  Am.  Dec.  63<S; 
Nashville  etc.  R.  R.  Co.  v.  Jones,  9  Heisk.  27;  Northern  Pacific 
R.  R.  V.  CBrien,  Wash.,  January,  1889.  But  under  either 
line  of  authorities,  the  plaintiff  in  the  present  case  cannot  re- 
cover, and  we  say  no  more  upon  the  subject  at  the  present  time. 

The  judgment  is  therefore  affirmed. 

Fellow-servants,  Who  are:  Kentucky  Cent.  B'p  Co.  r.  Ackley,  87  Ky. 
278;  12  Am.  St.  Rep.  480,  and  cases  cited  in  note;  Keith  r.  Walker  etc.  Co., 
81  6a.  49;  12  Am.  St.  Rep.  296,  and  note;  note  to  Fisk  v.  Central  Pac.  R'y 
Co.,  I  Am.  St.  Rep.  31,  33. 

Fellow-servants.  —  A  yard-inspector  and  a  yard-foreman,  neither  work- 
ing under  the  orders  of  the  other,  but  subject  each  to  the  control  of  the  same 
master,  the  yard-master,  are  fellow-servants:  Railvxiy  v.  Rice,  51  Ark.  469. 


Eneberg  v.  Carter, 

[98  Missouri,  647.J 

HxiocTioii. — Every  Interest  of  a  Debtor  in  Land,  whether  legal  or 
equitable,  is  bound  by  the  lien  of  a  judgment  rendered  in  the  same 
county,  and  is  consequently  subject  to  sale  under  execution  issued  upon 
such  judgment. 

BxicoTioM.  —  Lands  Which  by  the  Operation  of  a  Will  are  Converted 
INTO  Personalty,  without  any  action  upon  the  part  of  the  executor, 
are  not  subject  to  execution  as  real  estate,  and  are  therefore  not  afl'ected 
by  the  lien  of  a  judgment  against  a  devisee  who  will  become  entitled  to 
the  proceeds  of  such  lands  when  they  shall  have  been  sold  by  the  ex- 
ecutor,  aa  directed  by  the  wilL 
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Execution  —  Interest  of  Devisee  in  Lands,  when  Subject  to.  —  If  » 
testator  expresses  in  his  will  a  desire  to  have  his  estate  divided  equally 
between  his  children,  and  that  his  executor  will  dispose  of  his  real  estate 
as  soon  as  it  can  be  done  without  loss,  such  real  estate  is  not  thereby  con- 
verted into  personalty,  and  the  interest  of  one  of  such  children  therein 
is  subject  to  sale  under  execution,  and  to  the  lien  of  a  judgment  rendered 
against  him. 

Conversion  of  Real  Property  into  Pbrsonaltt  by  Will,  so  as  to  Cut 
OFF  the  Title  of  the  Hsirs,  does  not  take  place  unless  the  executor 
or  other  donee  of  the  power  takes  the  fee  by  necessary  and  inevitable 
implication,  or  such  fee  is  in  express  terms  conferred  on  him. 

Charles  W.  Freeman,  and  Karnes  and  Krauthoff,  for  the  ap- 
pellants. 

James  T.  Clayton  and  Johnson  and  Lucas,  for  the  respondent. 

Sherwood,  J.  The  clauses  of  the  will  which  form  the  basis 
of  the  present  contention  read  this  way:  — 

"  7.  After  all  the  devises  and  bequests  above  provided  for 
have  been  satisfied,  I  desire  thjB  remainder  of  my  estate  to  be 
equally  divided  between  my  children,  Mary  D.  Carter,  Marion 
Alexander,  Annie  R.  Carter,  Elizabeth  C.  Webb,  and  John  L. 
Carter." 

"  9.  I  hereby  appoint  Jesse  P.  Alexander,  of  Jackson 
County,  executor  of  my  estate.  I  desire  that  my  executor 
will  dispose  of  all  of  my  real  estate  as  soon  as  it  can  be  done 
without  loss  to  my  estate." 

The  testator  died  in  1875.     On  the  second  day  of  March, 

1882,  a  judgment  in  favor  of  the  Kansas  City  Lumber  Com- 
pany was  rendered  against  John  L.  Carter  for  five  hundred  and 
odd  dollars,  on  which  judgment  execution  was  issued  to  the 
sheriff  on  the  twenty-seventh  day  of  February,  1883,  and  his 
levy  of  the  execution  resulted,  on  the  seventh  day  of  April, 

1883,  in  a  sale  of  Carter's  right,  title,  and  interest  in  certain 
lots  in  the  city  of  Kansas,  plaintiff  being  the  purchaser,  and 
receiving  a  sheriff's  deed  on  the  date  last  mentioned,  placed 
the  same  on  record.  Carter,  on  the  fifth  day  of  January,  1883, 
conveyed,  or  attempted  to  convey,  his  interest,  being  an  undi- 
vided one  fifth  in  the  land  in  controversy,  to  said  Alexander. 
The  petition  charges  that  this  conveyance,  as  well  as  other 
mesne  conveyances  made  and  participated  in  by  the  defend- 
ants, were  fraudulently  made,  with  a  view  to  evade  the  collec- 
tion of  the  judgment  aforesaid;  that  there  was  no  consideration 
for  any  of  said  conveyances,  and  asks  that,  so  far  as  concerns 
Carter's  undivided  one-fifth  interest  in  the  land,  said  convey- 
ances be  set  aside  and  for  naught  held.    Upon  hearing  the  testi- 
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mony,  the  court  granted  the  prayer  of  the  petition  and  decreed 
accordingly;  hence  this  appeal. 

As  seen  from  the  premises,  the  heart  of  this  cause  is  involved 
in  the  question,  Had  Carter,  the  devisee,  such  an  interest  in 
the  land  that  the  lien  of  the  judgment  could  operate  thereon? 
Under  our  statutory  provisions,  all  interests  of  a  debtor  in 
land,  whether  legal  or  equitable,  are  bound  by  the  lien  of  a 
judgment  rendered  in  the  same  county,  and  consequently  are 
subject  to  sale  under  an  execution  issuing  upon  such  judg- 
ment: R.  S.  1879,  sees.  2730,  2731,  2767,  2354;  Slattery  v. 
Jones,  96  Mo.  216;  9  Am.  St.  Rep.  344.  So  that  it  may  be 
safely  affirmed  it  is  a  general  rule,  a  rule  almost  witliout  ex- 
ception, that  the  interests  of  a  defendant  debtor  in  land  are 
never  beyond  the  reach  of  an  execution. 

Taking  this  as  the  predicate  for  investigation,  the  inquiry 
arises:  Do  the  circumstances  already  detailed  exempt  the 
case  of  the  defendant  Carter  from  the  operation  of  the  general 
rule?  The  claim  is  made  by  counsel  for  the  defendants  that 
the  clause  of  the  will  operated  as  an  equitable  conversion  of 
the  land  covered  by  it,  and  that  such  conversion  was  of  even 
date  with  that  of  the  death  of  the  testator. 

1.  If  this  be  true,  then  the  rendition  of  the  judgment  created 
no  lien,  and  the  plaintiff  took  nothing  by  the  sheriff's  sale  and 
its  accompanying  incidents:  Freeman  on  Executions,  2d  ed., 
sec.  183,  and  cases  cited.  Taking  it  for  granted  that  the  words 
emploj'ed  by  the  testator  in  the  ninth  clause  of  his  will  were 
of  such  a  nature  as  to  authorize  the  land  to  be  converted  into 
money,  and  the  money  thus  raised  to  be  distributed  among 
the  five  residuary  legatees  or  devisees  (as  to  which  concession, 
see  3  Pomeroy's  Eq.  Jur.,  sees.  1159,  1160,  and  cases  cited); 
and  conceding,  further,  that  if  a  conversion  of  the  land  into 
money  took  place,  it  occurred  upon  the  death  of  the  testator 
(3  Id.,  sec.  1162,  and  cases  cited;  Fletcher  v.  Ashburner,  1 
White  and  Tudor's  Lead.  Cas.  Eq.,  4th  Am.  ed.,  1159,  and 
cases  cited);  and  conceding  that  the  powers  conferred  by  the 
ninth  clause  of  the  will  upon  Alexander  was  something  more 
than  a  mere  naked  power,  —  was  a  trust  of  such  a  character 
that  it  would  be  recognized  and  enforced  by  a  court  of  equity; 
— conceding  all  these  things,  I  say,  the  question  still  recurs. 
Did  the  clause  of  the  will  in  controversy  operate,  by  its  own 
force,  and  without  action  on  the  part  of  the  executor,  to  con- 
vert the  land  into  money,  and  thus  place  it  beyond  the  lien 
of  tbe  judgment,  and  the  execution  issued  to  enforce  it?     I 
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am  not  of  the  opinion  it  did,  and  for  these  reasons:  "It  is  a 
well-known  maxim  that  an  heir  at  law  can  only  be  disinher- 
ited by  express  devise  or  necessary  implication,  and  that  im- 
plication is  defined  to  be  such  a  strong  probability  that  an 
intention  to  the  contrary  cannot  be  supposed":  2  Powell  on 
Devises,  199.  And  his  title  cannot  be  defeated  unless  there 
was  a  disposition  of  the  subject  to  some  other  person  capable 
of  taking:  1  Fonblanque's  Eq.  51;  Haberghavi  x.  Vincent,  2 
Ves.  224;  Pickering  v.  Lord  Stamford,  3  Id.  493. 

In  the  present  case,  there  was  certainly  no  express  devise  in 
fee  to  the  executor,  nor  are  there  any  such  words  in  the  will  as 
to  raise  a  fee  in  him  by  force  of  a  strong  implication.  There- 
fore, the  fee  remained  in  the  heirs  at  law,  both  by  the  devise 
to  them,  as  well  as  by  the  statute  of  descents,  until  it  should 
be  divested  by  a  sale  by  the  executor  under  the  terms  of  the 
will;  and  until  such  sale,  no  conversion  could  occur:  Green- 
ough  V.  Welles,  10  Cush.  571;  Co.  Lit.  236  a;  Warneford  v. 
Thompson,  3  Ves.  513;  Hilton  v.  Kenworthy,  3  East,  553; 
Schauher  v.  Jackson,  2  Wend.  13;  Lancaster  v.  Thornton,  2 
Burr.  1028;  Bowman  v.  Matthews,  Forrest,  163;  1  Powell  on 
Devises,  233;  Beadle  v.  Beadle,  2  McCrary,  586;  Compton  v. 
McMahan,  19  Mo.  App.  494;  Crittenden  v.  Fairchild,  41  N.  Y. 
289;  1  Pomeroy's  Eq.  Jur.,  sec.  371. 

I  have  been  able  to  find  no  case  where  the  doctrine  of 
equitable  conversion  has  been  so  applied  as  to  cut  out  and 
dominate  the  title  of  the  heir,  except  where  the  donee  of  the 
power  took  a  fee  by  necessary  and  inevitable  implication,  or 
where  such  fee  was  in  express  terms  conferred  upon  such 
donee;  otherwise,  the  title  remains  vested  in  the  heirs  until 
the  donee  of  the  power  actually  exercises  it. 

From  the  foregoing,  it  follows  that  the  judgment  lien  and 
execution  had  something  upon  which  to  operate;  that  plaintiff 
took  a  title;  that  the  present  proceeding  was  the  proper  one 
in  which  to  assert  that  title,  and  therefore  judgment  aflBrmed. 


Judgment  Liens  Attach  to  lands  bought  with  the  judgment  debtor's 
money,  but  the  title  to  which  was  taken  in  the  name  of  another,  in  order  to 
defraud  creditors:  Slattery  v.  Jones,  96  Mo.  216;  9  Am.  St.  Rep.  344;  Van 
Vliet  V.  Hahey,  37  Kan.  116.  Equitable  interests  in  realty  are  subject  to 
execution:  Mcllvaim  r.  HmWi,  42  Mo.  45;  97  Am.  Dec.  295^  and  extended 
note. 
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Chism  v.  Sohippeb. 

[51  Nsw  JEBSBT  Law,  1.J 

Contract  will  hot  bb  Constbued  Literally  when  auoh  eonstniotion  will 
defeat  the  general  intention  of  the  parties,  aa  evidenced  by  the  contract 
itself. 

Architsot  or  Arbitrator,  Fraudulent  Refusal  of,  to  Grant  Cer- 
tificate. —  Though  a  building  contract  declares  that  the  work  shall  be 
done  to  the  satisfaction  of  a  specified  architect,  to  be  evidenced  by  his 
certificate,  that  if  the  owner  requests  alterations,  additions,  or  omissions, 
their  reasonable  value  shall  be  added  to  or  deducted  from  the  contract 
price,  and  that  in  case  a  dispute  arises,  such  architect  is  to  decide  the 
same,  and  that  his  decision  shall  be  final,  if  certain  alterations  are  con- 
tracted for  by  the  owner,  and  made  by  the  contractor,  which  the  archi- 
tect willfully  and  fraudulently  decides  to  be  within  the  contract  and 
specifications,  and  fraudulently  refuses  to  grant  the  certificate  provided 
for  by  the  contract,  amd  fraudulently  decides  that  the  contractor  is  not 
'  entitled  to  payment  therefor,  he  may  maintain  an  action  on  such  con- 
tract, and  recover  the  amount  to  which  he  can  show  himself  entitled 
thereunder. 

Action  by  a  contractor  upon  a  building  contract  entered 
into  under  seal  between  himself  and  the  defendant.  It  was 
alleged  that  the  contract  was  to  erect  and  finish  a  certain 
dwelling-house,  "agreeable  to  the  drawings  and  specifications 
by  0.  S.  T.,  architect,  in  a  good,  workmanlike,  and  substan- 
tial manner,  to  the  satisfaction  and  under  the  direction  of 
eaid  architect,  to  be  testified  by  a  writing  or  certificate  un- 
der the  hand  of  said  architect";  that  if  the  defendant  re- 
quested alterations,  additions,  or  omissions,  which  were  made 
by  the  plaintiff,  their  value  was  to  be  deducted  from  or  added 
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to  the  contract  price,  and  that  the  defendant  did  request  cer- 
tain specified  alterations,  which  were  made,  and  were  of  the 
value  of  six  hundred  dollars;  that  the  contract  provided  that, 
in  the  event  of  a  dispute  as  to  its  construction,  or  as  to  the 
meaning  of  the  drawings  or  specifications,  said  architect  was 
to  decide  the  same,  and  his  decision  should  be  final  and  con- 
clusive. The  plaintifi^  further  alleged  full  performance  on  his 
part,  but  that  the  architect  "willfully  and  fraudulently  de- 
cided that  the  aforesaid  alterations,  deviations,  and  additions 
are  within  the  true  construction  of  said  drawings  and  specifi- 
cations referred  to  in  such  contract,  and  that  the  plaintiff  is 
not  entitled  to  be  paid  the  fair  and  reasonable  value  thereof, 
and  willfully  and  fraudulently  withholds  from  the  plaintiff", 
and  refuses  to  sign,  the  certificate  required  by  said  contract 
for  the  fifth  and  last  payment  called  for  thereby;  which 
fraudulent  and  willful  decision  of  the  architect,  and  fraudu- 
lent and  willful  withholding  of  the  said  certificate,  have  been 
brought  to  the  knowledge  of  said  defendant  by  the  plaintifF, 
but  that  the  defendant,  though  often  requested,  has  not  paid 
the  six  hundred  dollars."  The  complaint  was  demurred  to, 
and  the  issue  raised  by  such  demurrer  was  certified  to  the 
supreme  court  for  its  opinion. 

Craig  A.  Marsh,  for  the  demurrant. 

Edward  M.  Coliey  for  the  plaintiflF. 

Beasley,  C.  J.  A  comprehension  of  the  facts  stated  in  the 
summary  of  the  declaration  prefixed  to  this  opinion  will  make 
it  manifest  that  the  question  to  be  decided  is,  Can  the  defend- 
ant cheat  the  plaintiff  by  due  course  of  law  ? 

The  case  in  brief  is  this:  The  plaintiff  has  done  work  for 
the  defendant  to  the  value  of  six  hundred  dollars,  which  work 
was  additional  to  that  specified  in  the  written  contract;  the 
money  was  payable  on  the  certificate  of  the  architect,  whose 
decision  was  to  be  final;  such  architect  fraudulently  decided 
that  the  work  in  question  was  not  additional,  but  was  em- 
braced in  the  contract,  and  the  defendant,  being  notified  of 
the  facts,  refused  to  pay  the  demand.  As  the  demurrer  con- 
fesses the  truth  of  this  statement,  it  will  be  observed  that  the 
defendant  stands  now  before  the  court  saying:  1  admit  that 
this  money  is  due  for  additional  work;  I  admit  that  the  archi- 
tect fraudulently  certifies  to  the  contrary;  and  I  claim  that, 
by  a  correct  application  of  legal  principles,  I  have  the  right  to 
take  advantage  of  this  fraud,  and  to  appropriate  to  njystlf  the 


670  Chism  v.  Schipper.  [New  Jersey, 

moneys  that  are  its  fruits.    The  inquiry  is,  Does  the  law  in 
reality  justify  this  immoral  attitude? 

It  should  be  premised  to  the  inquiry  that  if  this  action  will 
not  lie,  neither  will  any  action  lie  against  the  defendant, 
founded  on  the  facts  stated,  either  at  law  or  in  equity.  As 
such  a  result  would  be  one  much  to  be  deprecated,  and  would 
stand  as  a  blot  on  the  jurisprudence  of  the  state,  it  would 
seem  that  the  most  cogent  reasons  should  be  forthcoming  to 
afford  a  satisfactory  answer  to  the  interrogatory.  Why  should 
a  man  be  permitted  to  take  advantage  of  the  fraud  of  another? 
The  only  known  reply  is,  that  the  plaintiff  has  covenanted  to 
that  effect;  that  he  has  agreed  that  the  action  of  the  archi- 
tect, whether  honest  or  dishonest,  shall  be  conclusive. 

It  is  proper  to  say,  in  limine,  that  it  is  not  by  any  means 
deemed  certain  that  this  contract,  if  to  be  read  in  the  sense 
just  specified,  is  sustainable  in  law.  It  is  assumed  that  a  man 
cannot  contract  that  he  himself  may  commit  a  fraud;  for 
example,  this  defendant  could  not  have  agreed  that  this 
money  should  not  be  payable  except  on  his  own  written 
certificate,  and  that  he  might  fraudulently  withhold  such  cer- 
tificate. If  such  a  stipulation  would,  as  it  is  thought,  be  ex- 
purged  from  the  instrument  on  grounds  of  public  policy,  how 
can  the  party  legally  stipulate  that  another  may  commit  this 
same  crime  for  him  ?  The  capacity  of  parties  to  a  contract  to 
provide  that  one  or  the  other,  as  the  case  turns  out,  may  be 
cheated,  does  not  appear  to  be  a  faculty  requisite  in  the  trans- 
action of  any  legitimate  business;  while,  at  the  same  time,  its 
existence  is  palpably  offensive  to  good  morals,  and  conse- 
quently may  well  be  said  to  be  adverse  to  the  public  welfare. 
The  consequence  is,  that  it  is,  in  my  opinion,  doubtful  whether 
such  an  agreement  can  be  legally  made;  but  it  is  not  deemed 
necessary  to  pursue  the  inquiry,  inasmuch  as,  by  proper  rules 
of  construction,  applied  to  the  facts  set  forth  in  this  record, 
the  proper  conclusion  is,  that  the  contract  existing  between 
these  parties  does  not  contain  this  stipulation  so  highly  ques- 
tionable. 

The  inquiry  is.  What  did  these  parties  mean?  Did  they 
intend,  or  by  reason  of  the  language  employed  must  it  be  con- 
cluded de  jure  that  they  intended,  to  be  bound  by  the  award 
of  the  architect,  even  though  such  award  was  the  creature  of 
fraud? 

The  clause  thus  referred  to  is  in  the  common  form  tliat  has 
long  been  in  frequent  use;  and  yet  it  may  be  safely  said  that 
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it  is  most  improbable  that  it  would  have  been  adopted  in  a 
single  instance  if  it  had  expressed  in  plain  terms  the  mean- 
ing that  it  is  now  contended  lies  latent  in  its  expressions.  It 
is  hard  to  believe  that  any  self-respecting  man  would  put  his 
name  to  an  agreement  that  a  third  party  might  do  in  his  favor 
a  fraudulent  act.  Nor  does  it  seem  probable  that  to  the  ordi- 
nary mind  any  suggestion  of  so  extraordinary  a  purpose  would 
be  made  by  the  generality  of  the  expressions  of  this  clause  of 
the  contract  under  criticism.  And  this  last  is  an  important 
consideration;  for  it  is  truly  remarked  by  Chief  Justice  Gib- 
son, in  Schuylkill  Nav.  Co.  v.  Moore,  2  Whart.  477,  491,  that  in 
the  interpretation  of  ccntracts,  "the  best  construction  is  that 
which  is  made  by  viewing  the  subject  of  the  contract  as  the 
mass  of  mankind  would  view  it;  for  it  may  be  safely  assumed 
that  such  was  the  aspect  in  which  the  parties  themselves 
viewed  it."  Tested  by  this  standard,  it  would  seem  to  be  cer- 
tain that  the  construction  of  this  term  of  the  contract  insisted 
on  by  the  defense  in  this  case  cannot  prevail. 

But  the  adverse  argument  is,  that  the  agreement  of  the  par- 
ties is  to  be  ascertained  from  the  plain  language  used  by  them, 
and  such  agreement  is  to  be  enforced,  no  matter  what  the  in- 
tention may  have  been. 

This  is  the  general  rule,  beyond  a  doubt,  but  such  required 
literalism  is  not  to  be  pushed  to  the  preposterous  length  of 
requiring  that  by  its  operation  the  general  intention  of  the 
parties,  as  evidenced  by  their  contract  itself,  shall  be  frustrated 
or  perverted,  either  in  whole  or  in  part.  The  terms  employed 
are  servants,  and  not  masters,  of  a  perspicuous  intent;  they  are 
to  be  interpreted  so  as  to  subserve,  and  not  to  subvert,  such 
intent.  As  an  illustration:  it  plainly  appears  on  the  face  of 
this  instrument  that  it  was  the  evident  and  sole  purpose  of  the 
provision  in  question  to  provide  for  the  fair  and  definite  decis- 
ion of  certain  matters;  and  it  is  now  said  that  by  force  of  the 
terms  used,  the  decider  is  empowered  to  cheat  either  party  at 
will;  and  yet  it  is  obvious  that  the  existence  of  such  a  power 
in  the  agent  has  no  tendency  to  effectuate  the  object  in  view, 
but  so  far  as  it  can  operate,  is  destructive  of  it.  The  stipula- 
tion giving  the  quality  of  finality  to  the  action  of  their  agent 
is  part  of  a  contrivance  of  these  parties  to  enforce  fair  dealing 
between  them  in  certain  particulars;  there  seems  to  be  no  rea- 
son why  they  should  impart  to  such  a  contrivance  u  fraudulent 
potency.  It  was  quite  reasonable  for  these  parties  to  tsay  to 
their  agent,  Decide  honestly  between  us,  and  your  decision  shall 
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be  final;  but  it  was  utterly  unreasonable  for  them  to  agree  to 
abide  by  such  award  if  it  were  fraudulent.  For  my  own  part, 
I  do  not  believe  that  in  the  history  of  the  human  race  the 
transaction  has  occurred  in  which  a  man  has  consciously  agreed 
that  another  should  be  clothed  with  the  power  to  cheat  him, 
and  that  the  decision  of  the  fraud-doer  should  be  conclusive  on 
the  subject.  And  in  the  presejit  instance,  such  a  stipulation 
can  be  constructed  only  by  an  abstract  interpretation  of  the 
conventional  terms;  for  if  such  language  be  construed  as  a 
part  of  an  integer,  and  in  the  view  of  purpose  in  hand,  it  can 
be  made  to  produce  no  such  result.  There  is  no  more  im- 
portant rule  of  construction  than  that  which  requires  that 
words  shall  be  interpreted  in  the  reflected  right  of  the  context 
in  which  they  are  found.  And  applying  this  rule  to  the  case 
in  hand,  it  is  not  perceived  how  it  can  be  reasonably  said  that 
these  parties  have  given  to  the  provision  in  question  that 
noxious  efficacy  that  is  sought  to  be  imparted  to  it. 

That  the  clause  under  discussion  cannot  be  out  and  out 
construed  literally  appears  to  be  undeniable.  This  and  simi- 
lar engagements  are  never  so  read.  Undoubtedly,  if  we  con- 
strue these  terms  with  entire  literalness,  the  builder  is  required 
to  produce,  before  he  can  claim  the  money  due  him,  the  cer- 
tificate of  the  architect.  There  are  no  exceptions  provided 
for  nor  indicated  if  the  language  is  thus  alone  regarded.  But 
suppose  the  money  be  earned,  and  the  architect  die  before  the 
signing  of  the  certificate,  is  the  claim  lost  or  forfeited?  Such 
a  result,  it  is  presumed,  would  not  be  claimed;  and  yet  it  is 
avoidable  only  in  one  way,  and  that  is,  to  construe  the  terms 
of  the  contract  reasonably  as  applied  to  their  subject,  and  not 
literally.  The  exception  can  stand  on  no  other  ground  than 
this,  for  the  maxim.  Actus  Dei  neinini  fncit  injuriam,  is  never 
applied  in  violation  of  a  contract.  Looking  to  the  letter  alone, 
these  parties  have  said  that  under  all  possible  circumstances 
the  certificate  shall  be  a  condition  precedent  to  the  right  to 
payment.  Admitting  this  as  the  true  construction,  the  iuj- 
possibility  of  the  performance  of  such  condition  would  not 
avoid  it;  and  that  such  an  efi'ect  has  never  been  judicially 
given  to  such  provisions  shows  conclusively  that  they  have 
been  interpreted  according  to  their  spirit,  and  not  in  subservi- 
ence to  their  very  letter. 

And  indeed,  in  my  view,  the  entire  legal  course  that  has 
been  pursued  in  the  construction  of  submissions  to  arbitration, 
m  the  common-law  form,  can  be  explained  only  on  the  ground 
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that  they  have  been  construed  liberally,  and  not  with  literal 
narrowness.  In  all  these  submiseions,  the  stipulation  is  in 
the  most  unqualified  form,  that  the  award  shall  be  final  and 
conclusive;  but  if  such  award  be  tainted  with  fraud,  it  is  set 
aside  on  the  application  of  the  party.  And  yet  it  is  plain  that 
such  party  could  not  be  permitted  to  make  such  application 
if  his  submission  is  to  be  read  by  its  letter,  and  thus  made  to 
mean  an  engagement  on  his  part  to  abide  by  the  award, 
whether  honest  or  dishonest.  In  such  cases  it  has  never  been 
pretended  that  the  parties,  by  the  terms  of  their  submission, 
reasonably  understood,  meant  anything  of  the  kind.  The 
grounds  of  decision  in  that  entire  class  of  cases  would  seem 
to  be  precisely  applicable  to  the  present  case. 

As  another  illustration  of  the  principle  that  a  literal  inter- 
pretation is  out  of  place  when  its  adoption  will  run  counter  to 
the  expressed  general  object  of  the  contract,  reference  may  be 
made  to  the  familiar  case  of  clauses  so  frequent  in  leases,  that 
if  the  rent  is  in  arrear  for  a  certain  time  the  instrument  shall 
become  void.  In  all  these  instances  the  courts  have  declared, 
notwithstanding  the  literal  meaning  of  the  terms,  that  the 
lease,  on  the  happening  of  the  event,  is  not  absolutely  vacated, 
but  only  becomes  voidable  at  the  option  of  the  lessor. 

In  looking  to  the  authorities,  I  do  not  find  that  the  point  now 
in  question  has  ever  been  put  under  the  consideration  of  any 
of  the  courts  of  this  state.  The  subject  was  not  discussed  or 
considered  in  any  of  the  three  cases  cited  in  the  brief  of  the 
counsel  of  the  defendant,  in  the  decision  of  which  I  partici- 
pated. 

With  respect  to  the  English  law  touching  this  topic,  I  am 
inclined  to  think  that  it  is  still  in  a  fluent  condition,  and  that 
the  last  word  in  reference  to  it  has  not  yet  been  spoken.  In 
Clarke  v.  Watson,  18  Com.  B.,  N.  S.,  278,  the  allegation  was 
that  the  arbiter  had  "  wrongfully  and  improperly"  neglected 
and  refused  to  make  his  certificate,  —  a  form  of  allegation  that 
manifestly  did  not  involve  the  question  of  fraud  on  his  part; 
so  that  this  decision  has  no  place  in  the  present  inquiry.  Mil- 
ner  v.  Field,  5  Ex.  829,  goes  beyond  the  requirements  of  tlu; 
pit'sent  case,  for  it  maintains  that  even  the  collusion  of  the 
party  in  the  fraud  of  the  arbiter  will  not  dispense  with  the 
pMKiuction  of  the  latter's  certificate.  The  decision  of  the  court 
is  contained  in  four  lines,  and  has  no  reference  to  either  legal 
principles  or  authority;  and  in  Clarke  v.  Watson,  just  re- 
ferred to,  which  was  decided  ten  years  subsequently,  in  the 
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opinions  expressed,  a  different  doctrine  is  stated;  and  in  Bat- 
terhury  v.  Vyse,  2  Hurl.  &  C.  41,  tins  latter  view  appears  to  be 
the  one  sanctioned.  Even  the  gross  misconduct  of  the  arbiter, 
without  the  imputation  of  fraud,  in  the  case  of  Pawley  v. 
Turnbull,  7  Jur.,  N.  S.,  792,  was  declared  by  Vice- Chancellor 
Stuart  to  dispense  with  the  production  of  the  certificates,  and 
the  payment  of  the  money  due  was  decreed,  notwithstanding 
their  absence. 

This  attitude  of  the  authorities  it  is  deemed  fully  justifies 
the  remark  already  made,  that  the  principal  question  has  not 
been  definitely  settled  by  the  courts  at  Westminster. 

The  matter  has  been  more  definitely  treated  by  the  American 
tribunals,  and  the  results  reached  seem  to  be  very  generally  in 
accord  with  the  views  propounded  in  this  opinion.  Of  this 
line  of  cases  the  following  are  leading  illustrations:  Baltimore 
etc.  R.  R.  Co.  V.  Polly,  Woods,  dc  Co.,  14  Gratt.  447;  Lynn  ▼. 
Baltimore  etc.  R.  R.  Co.,  60  Md.  404;  45  Am.  Rep.  741;  Her- 
rick  V.  Belknap,  27  Vt.  673;  Snell  v.  Brown,  71  111.  133;  Wyckoff 
V.  Meyers,  44  N.  Y.  143;  Thomas  v.  Fleury,  26  Id.  26;  Bowery 
Nat.  Bank  v.  Mayor,  63  Id.  336;  Martin  v.  Leggett,  4  E.  D. 
Smith,  255. 

In  Batchelor  v.  Kirkhride,  27  Fed.  Rep.  899,  the  question 
present  in  this  case  was  put  directly  in  question,  and  was 
pointedly  decided;  for  the  inquiry  was,  whether  the  plaintiff 
was  dispensed  from  producing  a  certificate  if  it  had  been  re- 
fused by  the  fraud  of  the  arbiter,  without  collusion  with  the 
defendant.  The  jury  was  instructed  at  the  trial,  by  Mr.  Jus- 
tice Bradley,  that  if  such  fraud  was  shown,  the  plaintiff  was 
entitled  to  recover;  and  that  ruling  was  upon  reconsideration 
declared  to  be  right,  both  by  the  distinguished  judge  before 
whom  the  case  had  been  tried,  and  by  his  associate,  Mr.  Judge 
Nixon.  This  case  in  itself  is  of  great  weight,  and  appears  to 
be  supported  by  the  general  current  of  American  authority. 

Nor  does  it  seem  to  me  that  by  the  adoption  of  the  foregoing 
theory  of  explication  these  arbitration  clauses  will  be  shorn 
of  any  beneficial  efiicacy.  The  awards  authorized  by  them 
will,  for  all  useful  purposes,  be  in  truth  finalities;  they  cannot 
be  impeached  for  the  want  of  skill  or  knowledge  of  the  arbi- 
ter, nor  on  the  ground  that  his  judgments  do  not  square  with 
the  judgments  of  other  persons;  such  awards  can  be  vitiated 
by  fraud  alone,  and  which  must  be  proved  to  the  satisfaction 
of  a  jury,  under  a  watchful,  judicial  supervision. 

In  fine,  it  appears  to  me  that  the  foregoing  construction  of 
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the  clause  of  the  contract  in  question  rests  upon  the  triple 
ground  of  legal  principle,  authority,  and  public  policy. 
I  think  on  this  issue  the  plaintiff  should  have  judgment. 

Magib,  J.,  dissented.  His  construction  of  the  contract  was,  that  it  was 
not  for  the  payment  of  money  absolutely,  but  only  when  the  owner  was  fur- 
nished with  a  certificate;  that  the  misconduct  of  the  person  whose  act  was 
stipulated  for  did  not  furnish  any  excuse;  that  "where  the  parties  expressly 
stipulate  for  an  architect's  certificate,  it  is  obvious  that  they  had  in  contem- 
plation his  conduct,  including  his  ability  to  do  the  act,  his  willingness  to  do 
it,  and  his  honesty  in  doing  it ";  that  his  conduct  being  thus  expressly  stipu- 
lated for,  to  eliminate  any  part  of  the  stipulation  does  violence  to  the  contract. 
The  judge  admitted  that  the  right  to  recovery  would  have  existed  in  favor  of 
the  plaintiff  if  the  defendant  had  prevented  the  production  of  the  architect's 
certificate. 

Construction  of  Contracts.  —  When  it  is  possible,  every  word  should 
be  given  its  proper  force  and  efl'ect:  Chrisman  v.  State  Inn.  Co.,  16  Or.  284; 
but  in  construing  contracts,  the  intention  of  the  parties  is  of  paramount  im- 
portance: Mathews  v.  Phelps,  61  Mich.  327;  1  Am.  St.  Rep.  581;  Dunbar  v. 
Rawlfis,  28  Ind.  225;  92  Am.  Dec.  311;  Foley  v.  McKeegan,  4  Iowa,  1;  66  Am. 
Dec.  107;  Coomodl  v.  Pumphrey,  9  Ind.  135;  68  Am.  Dec.  611;  Grant  v. 
Leach,  20  La.  Ann.  329;  96  Am.  Dec.  403;  Hunter  v.  Anthony,  8  Jones,  385; 
80  Am.  Dec.  333.  The  only  object  in  construing  a  contract  is  to  arrive  at 
the  intention  of  the  parties:  Mo7\ford  v.  Stevens,  68  Mich.  61. 


State  bx  rel.  Steelman  v.  Yickers. 

[51  Nbw  Jersey  Law,  180.] 

Existknck  or  a  Public  Corporation  db  Facto,  if  not  db  Jure,  cannot 
BB  Called  in  Question  by  an  information  in  the  nature  of  a  quo  war- 
ranto  filed  in  the  name  of  the  attorney -general,  at  the  instance  of  private 
relators. 

Officer  of  a  Public  Corporation  db  Facto  cannot  be  Ousted  from  hia 
office  at  the  instance  of  a  private  relator,  on  the  ground  that  sach  cor- 
poration has  no  legal  existence. 

David  J.  Pancoast,  for  the  relators. 

Joseph  Thompson,  contra. 

Beasley,  C.  J.  This  is  an  information  in  the  nature  of  a 
quo  warranto,  in  the  name  of  the  attorney-general,  at  the  in- 
stance of  private  relators. 

The  object  of  the  procedure  is  to  test  the  legal  right  of  the 
defendant  to  the  office  of  common  councilman  of  the  munici- 
pality called  in  the  pleadings  "the  mayor  and  council  of  the 
borough  of  Somer's  Point." 

The  information  shows  that  this  borough  is  a  de  facto  cor- 
poration; that  in  the  year  1886  it  was  organized  by  virtue  of 


676  Steklman  v.  Vickers,  [New  Jersey, 

the  act  entitled  "An  act  for  the  formation  of  borough  govern- 
ments in  Beaside  resorts,"  approved  March  29,  1878,  and  its 
supplements,  and  that  in  the  following  year  the  defendant  was 
elected  to  the  office  now  in  question.  As  a  ground  for  the 
ouster  of  the  defendant,  the  relator  then  avers  that  the  methods 
pursued  in  the  erection  of  this  municipality  did  not  conform 
to  the  statutory  standard  in  various  specified  particulars,  and 
that  the  act  itself  authorizing  the  creation  of  these  local  gov- 
ernments is  unconstitutional. 

Consequently,  it  will  be  perceived  that  the  theory  of  the  re- 
lators' case  is,  that  inasmuch  as  there  is  no  legal  municipality 
in  existence  in  this  instance,  there  can  be,  ex  necessitate,  no 
such  office  as  common  councilman  appurtenant  to  it,  the  in- 
ference, of  course,  being  that  the  defendant  is  illegally  arro- 
gating such  position. 

It  is  manifest  that  this  is  an  attempt  to  do  indirectly  what 
this  court  has  already  declared  cannot  be  done  directly,  —  that 
is,  for  a  private  relator  to  call  in  question  the  existence  of  one 
of  these  bodies  that  are  public  corporations,  at  least  de  facto, 
if  not  de  jure.  Such  an  endeavor  is  obviously  possessed  of  all 
that  impolicy  that  forms  the  basis  of  the  prohibition  alluded 
to;  for  that  basis  is,  that  it  is  highly  inexpedient  that  these 
municipalities,  being  the  depositaries  of  a  part  of  the  govern- 
mental power  of  the  state,  should  have  their  very  being  put 
at  hazard  whenever  any  member  of  the  community  sees  fit  to 
make  the  assault.  Being  public  institutions,  it  was  deter- 
mined that  their  existence  was  not  to  be  challenged  except 
by  the  state,  through  its  attorney-general,  he  acting  ex  officio 
a,8  the  representative  of  the  public,  and  that,  in  such  a  pro- 
cedure, his  name  could  not  be  used  pro  forma  by  a  private  re- 
lator. 

This  being  the  rule  and  its  reason,  it  is  manifest  that  it 
would  be  absolutely  preposterous  to  permit  the  corporate  ex- 
istence to  be  called  in  question  by  a  private  person,  for  the 
purpose  of  dismemberment;  for,  in  depriving  the  municipality 
of  its  organs,  you  practically  dissolve  it.  If  this  defendant  is 
to  be  ousted  from  his  office  of  common  councilman  on  the 
ground  that  the  corporation  has  no  life,  so,  for  the  same  rea- 
son, can  his  associates  be  removed  from  their  posts;  and  the 
same  fate  would  await  all  the  other  functionaries  of  the 
borough,  and  thus  this  local  government  would,  for  all  useful 
purposes,  be  at  an  end.  In  substance,  therefore,  the  result  of 
tliis  indirect  attack  by  a  private  hand  would  be  the  same  as- 


Feb.  1889.]  Hawk  v.  Lepple.  677 

would  be  the  direct  attack,  on  the  same  ground,  upon  the  cor- 
poration; and  the  latter  has  already  been  declared  by  this 
court  to  be  not  permissible. 

It  is  proper  to  further  remark  that  this  circuitous  assault 
upon  the  corporate  existence  has  an  objection  additional  to 
those  inherent  in  an  immediate  assault;  for,  in  its  processes, 
the  municipality  is  not  brought  into  court,  and  therefore  has 
no  opportunity  of  defending  its  life. 

Our  conclusion  is,  that  there  is  no  legal  ground  laid  for 
ousting  the  defendant  from  the  office  held  by  him,  and  conse- 
quently he  is  entitled  to  judgment  on  this  demurrer. 


Corporations.  —  An  information  in  the  nature  of  a  quo  warranto  lies  in 
all  cases  where  a  charter  exists,  and  a  question  arises  concerning  the  exist- 
ence of  an  office  claimed  under  that  charter;  but  the  court  may  or  may  not, 
in  its  discretion,  grant  it:  Commonwealth  r.  Arrison,  15  Serg.  tt  R.  127;  16 
Am.  Deo.  631,  and  note. 


Hawk  v.  Lepplb. 

[61  New  Jebsby  Law,  20S.J 
Rkflbyin  for  Property  Taken  by  an  Officer  under  a  Wbit  of  attach- 
ment or  execution  against  its  owner  cauiiot  be  sustained,  though  the 
property  is  by  law  exempt  from  seizure  under  such  writ. 

John  I.  B.  Reiley,  for  the  demurrants. 

John  F.  Dumont,  for  the  respondent. 

Knapp,  J.  Lepple  brought  replevin  against  Lommasson, 
Creveling,  and  Hawk  for  certain  goods  and  chattels,  as  his 
property.  To  the  declaration  filed,  the  defendants  Lommas- 
son, as  sheriff,  and  Creveling,  as  deputy,  avowed  the  taking  of 
the  goods,  and  set  forth  in  their  pleading,  in  justification  of 
the  taking  charged  in  the  declaration,  the  seizure  of  the  goods 
under  and  by  virtue  of  a  writ  of  foreign  attachment,  regularly 
issued  out  of  the  circuit  court  of  the  county  of  Warren,  at  the 
suit  of  said  Hawk,  against  the  said  Lepple,  as  a  non-resident 
debtor;  that  the  goods  were  the  goods  of  the  said  debtor,  and 
that  when  the  writ  of  replevin  was  executed,  the  said  goods 
were  in  the  custody  of  the  said  Lommasson,  as  sheriff,  in  vir- 
tue of  their  seizure  under  said  writ  as  the  goods  and  chattels 
of  Lepple,  the  defendant  in  attachment.  To  this  the  plaintiff 
pleads  in  reply  that  both  Hawk  and  himself,  the  plaintiff  and 
defendant  in  the  attachment,  were,  at  the  time  the  writ  was 
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issued,  and  when  the  goods  were  seized  under  it,  residents  of 
the  state  of  Pennsylvania;  that,  by  the  statutes  of  that  state, 
goods  of  a  debtor  to  the  value  of  three  hundred  dollars  were 
exempt  from  seizure  for  debt;  that  the  goods  attached  by  the 
sheriff  under  the  writ  were  of  less  value  than  three  hundred 
dollars;  and  that,  as  he  owned  no  other  property,  they  were 
exempt,  within  the  meaning  of  the  twelfth  section  of  our  at- 
tachment act,  and  were  therefore  not  liable  to  be  seized  under 
the  writ  of  attachment  which  the  officer  held  in  his  hands  for 
execution,  and  under  which  the  seizure  was  justified.  To  this 
pleading  of  the  plaintiff,  in  reply  the  defendants  demur,  and 
the  question  is,  whether  this  is  a  sufficient  answer  to  the  un- 
disdisputed  averments  pleaded  by  the  defendants. 

Whatever  diversity  of  view  has  elsewhere  existed  regarding 
the  right  to  use  the  writ  of  replevin  to  retake  goods  from  the 
custody  of  an  officer  who  holds  them  under  seizure  by  legal 
process,  it  may  be  regarded  as  settled  in  this  state  that  the 
fact  that  such  goods  are  in  the  custody  of  an  officer  holding 
process  of  seizure  will  not,  in  law,  preclude  a  stranger  to  the 
process  from  the  use  of  the  writ  of  replevin  to  assert  against 
the  officer  of  the  law  the  title  of  such  third  person  to  the  prop- 
erty taken;  accordingly,  it  has  been  held  that  to  an  action  of 
replevin  it  is  not  a  sufficient  avowry  by  the  defendant  that  the 
goods  were  seized  by  him,  as  an  officer,  under  process  of  exe- 
cution, as  the  property  of  the  plaintiff  in  replevin,  without  the 
further  averment  of  title,  at  the  time  of  the  seizure,  in  the 
plaintiff:  Bruen  v.  Ogden,  11  N.  J.  L.  370;  20  Am.  Dec.  593; 
Brown  v.  Bissett,  21  N.  J.  L.  267. 

An  execution  in  the  hands  of  an  officer  commanding  a  levy 
to  be  made  of  the  goods  of  A  in  its  satisfaction  will  not  per- 
mit such  officer  to  seize  the  goods  of  B,  and  against  such  levy 
B  may  assert  his  title  through  the  action  of  replevin.  Such 
goods  are  not  taken  by  the  command  of  the  writ;  their  seizure 
is  wholly  a  trespass,  and  it  would  seem  like  a  sanction  of  the 
wrongful  act  to  consider  such  goods  as  being  in  the  custody  of 
the  law. 

For  this  rule  there  is  to  be  found  ancient  authority  in  Eng- 
land. In  Winnard  v.  Foster^  2  Lutw.  1190,  a  third  person,  not 
the  defendant  in  the  process  of  seizure,  was  permitted  to  main- 
tain replevin  against  the  sheriff's  bailiff. 

A  full  discussion  of  this  question  will  be  found  in  Bruen  v. 
Ogden,  11  N.  J.  L.  370;  20  Am.  Dec.  593. 

But  the   narrower   question  here  is,  whether  a  defendant, 
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whose  goods  are  seized  by  an  officer  in  obedience  to  the  com- 
mand of  legal  process,  can,  under  any  circumstances,  main- 
tain a  replevin  against  such  officer  for  the  goods  so  taken  into 
legal  custody. 

In  this  state,  by  statute,  the  action  of  replevin  lies  for  the 
unlawful  taking  or  the  unlawful  detention  of  goods,  and  gen- 
erally, whenever  the  action  of  trespass  de  bonis  asportatis,  or 
the  action  of  trover,  may  be  maintained,  replevin  is  a  concur- 
rent remedy. 

But  this  general  rule  applies  to  the  unlawful  taking  or  de- 
tention, and  not  to  such  goods  as  are,  through  proper  process, 
drawn  into  the  custody  of  the  law. 

Goods  taken  in  execution  are  in  the  custody  of  the  law:  Co. 
Lit.  47  a. 

In  6  Corayn's  Digest,  title  Replevin,  A,  it  is  Baid  that  replevin 
lies  for  all  goods  and  chattels  unlawfully  taken.  But  it  is  also 
said  that  replevin  does  not  lie  for  goods  taken  in  execution. 
The  principle  embraced  in  this  latter  statement  has  been  given 
a  wider  application  in  some  of  the  courts  in  this  country  than 
has  been  accepted  here,  and  the  right  of  a  third  person  to  re- 
plevy his  goods  so  taken  unequivocally  denied. 

The  case  of  Cromwell  v.  Owings,  7  Har.  &  J.  55,  is  such  an 
instance,  where  it  was  held  that  replevin  would  not  lie,  even  at 
the  instance  of  a  third  person  whose  goods  had  been  im- 
properly seized  in  virtue  of  an  execution  against  the  defend- 
ant. 

But  in  other  states,  as  in  this,  authority  is  found  only  foi 
the  narrower  application  of  the  rule  to  defendants  in  the  process 
of  seizure. 

At  the  common  law  it  has  been  regarded  as  a  contempt  of 
the  court  issuing  an  execution  to  replevy  the  property  taken 
under  such  execution:  1  Chit.  160;  Fhillipa  v.  Harriss,  3  J.  J. 
Marsh.  123;  19  Am.  Dec.  166. 

Chitty  says  no  replevin  lies  for  goods  taken  by  the  sheriff"  by 
virtue  of  the  execution.  If  any  person  should  pretend  to 
take  out  a  replevin,  the  court  would  commit  him  for  a  con- 
tempt. 

In  Phillips  V.  Harriss,  supra,  it  is  said  that  the  defendant  in 
the  execution  cannot  successfully  maintain  an  action  of  re- 
plevin against  the  officer  making  the  levy.  The  institution  of 
the  action  by  the  defendant  in  the  execution  would  be  a  con- 
tempt of  the  authority  of  the  court  rendering  the  judgment 
upon  which  the  execution  issued,  and  ought  to  be  punished  as 
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Buch.  If  the  defendant  in  the  execution,  after  judgment  had 
been  legally  entered  against  him,  upon  a  full  and  fair  trial,  were 
tolerated  in  bringing  his  action  of  replevin,  and  by  it  to  re- 
plevy goods  taken  in  execution,  there  might  be  no  end  to  the 
delays  which  a  defendant  might  thus  create.  Justice  and  the 
end  of  the  law  would  be  effectually  subdued. 

In  Reynolds  v.  Sallee,  2  B.  Mon.  18,  a  case  closely  resem- 
bling this  in  hand,  Reynolds  sued  out  a  writ  of  replevin  against 
Salee  for  a  horse.  The  latter  avowed  that  he  was  a  constable, 
and  had  levied  executions  which  were  in  his  hands  against 
Reynolds  on  the  horse;  the  plaintiff  pleaded  that  this  horse 
was  his  only  work-beast,  and  not  subject  to  levy.  To  this  the 
defendant  demurred.  The  court  sustained  the  demurrer,  on 
the  ground  that  a  defendant  in  execution  could  not  maintain 
replevin  for  the  property  levied  on  under  the  execution;  that 
such  a  proceeding  would  be  a  contempt  to  the  court  issuing 
the  execution. 

To  the  same  effect  is  the  case  of  Dearmon  v.  Blackburn,  1 
Sneed,  390;  60  Am.  Dec.  160.  Corn  was  taken  by  replevin  as 
the  plaintiff's  share  under  a  contract  of  letting.  The  prop- 
erty was  taken  back  by  replevin  sued  out  by  defendant  in  the 
first  suit.  The  defendant  officer  in  the  second  suit  justified 
under  his  writ.  Plaintiff  replied  that  it  was  not  lawful  to 
take  growing  corn,  and  further,  that  replevin  would  not  lie  for 
"rent  corn"  not  delivered,  because  until  gathered  and  deliv- 
ered the  lessor  had  no  property  in  it.  The  court,  in  review- 
ing the  judgment  gained  by  the  plaintiff  at  the  trial,  reversed 
it,  holding  that  the  matter  set  up  by  the  plaintiff  was  imma- 
terial, and  no  answer  to  the  justification  under  process;  tliat 
they  were  matters  proper  to  be  litigated  only  in  the  first 
suit. 

In  the  treatise  on  replevin  by  Chief  Baron  Gilbert,  it  is  said: 
"If  a  superior  court  award  execution,  it  seems  that  no  replevin 
will  lie  for  goods  taken  by  the  sheriff  by  virtue  of  the  execu- 
tion, and  if  any  person  shall  pretend  to  take  out  replevin  and 
execute  it,  a  court  of  justice  would  commit  him  for  contempt 
of  their  jurisdiction,  because  by  every  execution  the  goods  are 
in  the  custody  of  the  law,  and  the  law  ought  to  guard  them, 
and  it  would  be  troubling  the  execution  awarded  if  the  party 
of  whom  the  money  had  to  be  levied  should  fetch  back  the 
goods  to  be  replevied.  And  therefore  they  construe  such  en- 
deavors to  be  a  contempt  of  their  jurisdiction,  and  upon  that 
account  commit  the  offender.     That  is,  if  a  person  atteiupt  to 
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defeat  the  execution  of  the  court,  they  will  treat  it  as  a  con- 
tempt, and  punish  it  by  attachment  of  the  sheriff." 

The  cases  which  hold,  as  in  this  state,  that  replevin  will  lie 
at  the  instance  of  a  third  person,  distinguished,  and  quite 
properly,  as  I  think,  between  the  seizure  of  the  goods  of  the 
defendant  and  of  a  third  person,  the  former  being  regarded  as 
done  in  virtue  of  the  execution;  caption  of  the  goods  of  a 
stranger  being  not  in  virtue  of  the  execution  and  a  trespass. 

The  case  of  George  v.  Chambers,  11  Mees.  &  W.  148,  presents 
no  exception  to  the  general  rule  as  here  applied;  for  while  the 
plaintiff  in  that  case  was  permitted  to  maintain  his  action  of 
replevin  for  goods  of  his  that  has  been  seized  ostensibly  to  pay 
costs  imposed  by  a  magistrate,  it  was  held  that  the  defend- 
ant's plea  showed  that  the  proceeding  of  the  magistrate  in  im- 
posing the  fine  was  entirely  beyond  his  jurisdiction,  and  void. 
In  that  case,  the  citation  from  Gilbert  just  given  was  accepted 
as  a  correct  statement  of  the  law. 

The  case  of  Brown  v.  Bissett,  21  N.  J.  L.  267,  in  our  own 
state,  has  been  cited,  not  as  a  direct  decision  upon  the  point 
here  involved,  for  I  think  no  decision  is  found  with  us  upon 
the  subject.  Mr.  Justice  Carpenter,  in  that  case,  criticised  the 
expression  as  found  in  the  cases  that  "the  action  of  replevin 
would  not  lie"  at  the  instance  of  the  person  whose  goods  had 
been  seized  by  an  officer  with  suitable  process;  and  he  sug- 
gests two  pleas  which  such  a  plaintiff  in  replevin  might 
lawfully  present  in  answer  to  the  avowry  of  the  officer  of  an 
authorized  seizure  of  the  plaintiff's  goods  under  legal  process. 
But  these  pleas  are:  1.  ^^ Nul  tiel  record";  and  2.  A  denial  of 
the  fact  of  seizure.  The  learned  judge  would  have  been  more 
content  to  say  that  the  action  may  be  brought,  but  as  against 
such  a  pleading  in  defense,  presented  by  the  officer  unchal- 
lenged by  denial,  the  right  of  the  plaintiff  further  to  maintain 
his  suit  ceases.  But  with  this  or  a  like  formulation  of  the 
rule,  the  right  to  attach  for  contempt  in  suing  out  replevin 
would  seem  to  be  inconsistent.  It  is  certain,  however,  that 
the  learned  judge  gave  no  countenance  to  such  a  plea  as  the 
plaintiff  has  presented  in  this  case;  for  he  says,  in  the  opinion 
read  by  him,  that  "it  has  generally  been  held  that  replevin 
will  not  lie  for  goods  taken  in  execution,  and  by  a  misappre- 
hension of  this  rule  it  has  been  thought  to  extend  to  the  case 
of  a  third  person  not  the  defendant  in  the  process  whose  goods 

have  been  wrongfully  seized Yet  the  reason  of  the  rule 

applies  only  to  replevin   when  brought  by  the  defendant  i» 
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execution";  and  further,  in  alluding  to  t\ie  argument  of  ^Ir. 
Williams,  in  George  v.  Chambers,  supra,  he  approves  the  posi- 
tion there  taken,  "that  replevin  is  said  not  to  lie  at  the  instance 
of  the  execution  defendant,  because  the  judgment  and  execu- 
tion under  which  the  defendant  justifies  are  conclusive." 

The  established  existence  of  this  principle  of  the  common 
law  determining  the  rights  of  the  defendant  in  the  writ  of 
seizure  cannot  be  regarded  as  a  subject  of  doubt.  This  the 
cases  already  referred  to,  and  those  presently  cited  from  a 
large  body  of  authorities,  clearly  show:  Watkins  v.  Page,  2 
Wis.  92;  Raiford  v.  Hyde,  36  Ga.  93;  Freeman  v.  Howe,  24 
How.  450;  Gardner  v.  Campbell,  15  Johns.  401;  Melcher  v. 
Lamprey,  20  N.  H.  403;  Wiler  v.  Manley,  51  Tnd.  169. 

That  the  rule  is  applicable  to  seizures  of  personalty  made 
under  every  form  of  legal  process  appears  to  be  equally  clear: 
Smith  V.  Huntington,  3  N.  H.  76;  14  Am.  Dec.  331 ;  Freeman 
V.  Howe,  24  How.  450;  Wiler  v.  Manley,  51  Ind.  169;  Belden 
V.  Laing,  8  Mich.  500. 

The  right  to  maintain  the  action  or  plead  as  the  plaintiff  in 
replevin  in  this  case  has  pleaded,  in  case  of  seizure  under 
attachment,  would  exist  with  equal  force  in  favor  of  an  exe- 
cution debtor,  and  it  is  needless  to  point  out  the  inconvenience, 
confusion,  delay,  and  defeat  of  justice  which  would  ensue  were 
such  a  course  of  practice  permissible. 

Here  exists  a  suit  in  attachment  against  the  plaintiff  in  this 
cause;  property  of  his  is  found  in  the  state  by  the  sheriff  exe- 
cuting the  process  of  attachment,  and  upon  that,  as  an  essen- 
tial jurisdictional  fact,  that  proceeding  must  rest  as  one  of  its 
bases.  The  proceedings  of  the  court  out  of  which  the  attach- 
ment issued  are  arrested;  the  determination  of  the  question 
whether  attachable  property  exists  or  not  is  withdrawn  from 
that  forum,  and  its  solution  is  to  be  had  only  upon  the  final 
trial  of  the  new  suit  instituted  by  the  defendant  in  attachment, 
in  which  creditors  in  attachment  have  no  standing  to  be  heard, 
Such  a  course  is  unreasonable,  and  must  be  vexatious.  Under 
our  law,  personal  property  to  certain  values  is  reserved  to 
debtors  against  seizure  and  sale.  .The  statutes  carefully  point 
the  manner  in  which  the  reserved  property  shall  be  selected 
for  the  defendant  after  levy,  and  delivered  to  him.  But  this 
mode  of  selection  is  not  to  the  exclusion  of  any  other  remedy 
which  the  common  law  affords  the  defendant,  and  if  the  plead- 
ing here  contended  for  is  the  legal  right  of  the  party,  no  reason 
exists  why  a  defenaant  in  execution  may  not,  upon  the  same 
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principle,  sue  out  his  replevin  immediately  after  his  goods  are 
levied  upon  by  execution  to  satisfy  the  debt  adjudged  against 
him,  or  at  once  sue  the  sheriff  in  trespass.  That  the  latter  i» 
not  his  right  was  long  since  decided  in  our  court  of  errors: 
Bonnel  v.  Dunn,  29  N.  J.  L.  435. 

Nor  do  I  think  he  has  better  legal  title  to  the  other.  If  the 
defendant  in  attachment  considered  himself  aggrieved,  he  was 
not  without  appropriate  remedy  for  the  wrong.  Without  a 
doubt  we  think  he  had  redress  before  the  court  in  the  attach- 
ment suit. 

Proceeding  by  attachment  in  this  state  rests  upon  the  exist- 
ence of  three  jurisdictional  facts:  A  debt  due  to  the  party  pur- 
chasing the  writ;  the  non-residence  of  the  defendant;  and 
attachable  property  of  the  defendant  witliin  the  state,  —  the 
latter  condition  being  equally  essential  with  the  others.  Now, 
it  was  competent  for  the  defendant  in  that  suit  to  show  to  the 
court  t'hat  no  attachable  property  was  within  the  state.  The 
court  out  of  which  the  writ  issued  had  full  power  to  try  this 
question,  and  to  quash  the  writ  if  the  fact  did  not  exist.  But 
he  was  not  shut  up  to  this  remedy;  he  had  as  well  the  right 
to  bring  his  action  against  the  wrong-doer  for  compensation  in 
damages  if  he  had  suffered  legal  injury. 

But  replevin  was  not,  as  we  think,  his  appropriate  remedy,, 
or  one  which,  under  the  disclosures  made  by  his  reply  to  the 
defendants'  defense,  the  law  afforded  him.  He  makes  no 
denial  of  the  existence  of  a  record  which  the  defendants  ap- 
peal to  in  their  justification,  nor  of  the  truth  of  the  proceed- 
ings taken  under  the  attachment  by  the  sheriflF;  and  as  against 
the  right  to  hold  the  goods  thus  set  up,  the  special  circum- 
stances which  the  plaintiff  avers  afford  no  legal  answer,  nor  da 
they  lay  any  ground  which  can  justify  a  replevy  of  the  goods 
from  the  custody  in  which  the  sheriflF  held  them. 

The  defense  set  up  under  the  attachment,  uncontradicted,  is 
conclusive  against  the  plaintiflf  in  replevin,  and  judgment 
should  be  given  for  the  demurrants. 


Replevin  from  Officer  of  Goods  Seized  under  Process.  —  Replevin 
does  uot  ordinarily  lie  for  property  in  custodia  legis:  Hacjan  v.  Deucll,  24  Ark. 
216;  88  Am.  Dec.  769;  nor  can  a  defendant  in  replevin  maintain  replevin 
against  the  officer  veho  in  the  first  action  seized  his  property,  altnough  the 
property  was  not  lawfully  subject  to  seizure:  Dearmon  v.  Blackburn,  1  Sneed, 
390;  GO  Am.  Dec.  160,  and  note.  As  to  whether  replevin  can  be  maintained 
against  an  officer  who  has  taken  property  exempt  from  seizure  into  his  pos- 
session  under   a   writ,  see   note   to  Van  Dreaor  v.   Kiinj,   75   Am.    Dec.    646^ 


684  Glenn  v.  Eddy.  [New  Jersey, 

Wliere  cattle  ia  the  possession  of  a  constable  nnder  an  attachment  were  re- 
plevied by  the  owner,  and  after  the  constable  had  given  a  bond  which  enti- 
tled him  to  have  the  cattle  returned  to  bis  possession,  the  replevin  suit  was 
dismissed,  but  the  cattle  were  never  actually  returned  to  the  constable,  and 
he  afterwards  disclaimed  possession,  and  refused  to  accept  the  cattle,  the 
owner  could  not  maintain  another  action  of  replevin  against  the  constable: 
JiicHugh  T.  HobinsoHt  71  Wia.  565. 


Glenn  v,  Eddy. 

[61  New  Jkrsey  Law,  256.] 
HoLiDATs.  —  A  Summons  Issued,  Tested,  and  Served  upon  a  Legal 
Holiday  will  not  be  quashed,  nor  will  its  service  be  vacated,  when  the 
statute  creating  such  holiday  merely  declares  that  certain  days  shall  be 
legal  holidays,  "  and  no  court  shall  be  held  upon  said  days,  except  in  the 
cases  where  said  court  would  now  sit  upon  a  Sunday;  and  no  person  shall 
be  compelled  to  labor  upon  any  of  said  days  by  any  person  or  corporatioa." 

Alfred  Mills,  for  the  motions. 

Samtul  H.  Orey,  contra. 

Magie,  J.  The  summons  in  this  case  was  issued,  tested, 
and  served  by  the  sheriff  on  a  day  upon  which  a  general  elec- 
tion for  members  of  assembly  was  held.  It  is  now  contended 
that  the  writ  is  a  nullity,  or  the  service  thereof  ineffective. 

This  contention  is  founded  on  the  provisions  of  the  "  act 
establishing  legal  holidays,  and  regulating  the  maturity  of 
commercial  paper  with  respect  thereto,"  passed  June  1,  1886: 
Rev.  Sup.  361.  It  is  thereby  enacted  that  certain  days  (among 
wliich  is  included  the  "  day  upon  which  a  general  election 
shall  be  held  for  members  of  assembly  ")  shall  be  legal  holi- 
days. "  and  no  court  shall  be  held  upon  said  days,  except  in 
the  cases  where  said  court  would  now  sit  upon  a  Sunday;  and 
no  person  shall  be  compelled  to  labor  upon  any  of  said  days 
by  any  person  or  corporation."  The  argument  is,  that  each 
of  the  days  named  has  thus  been  made  dies  non  juridicus; 
that  upon  Sunday  (previously  the  only  non-juridical  day) 
certain  legal  acts  were  invalid;  and  that  upon  these  newly 
made  non-juridical  days  the  same  acts  are  equally  inefficacious. 

The  legal  status  of  Sunday  depends  upon  the  provisions 
both  of  the  common  law  and  statutes.  It  seems  that  courts, 
in  a  remote  antiquity,  held  their  sessions  upon  Sunday,  as  on 
other  days.  The  practice  ceased,  apparently,  because  pro- 
hibited by  church  canons.  The  prohibition  became  part  of 
the  common  law,  and  courts  ceased  to  sit  on  Sunday,  except 
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constrained  by  necessity,  as  for  the  reception  of  the  verdict  of 
a  jury.  The  maxim  then  used,  Dies  doviinicus  non  juridicus^ 
was  the  accepted  rule.  Yet  the  issuing  and  even  service  of 
writs  would  not  seem  to  have  been  prohibited  before  29  Charles 
II.,  chapter  7,  which  not  only  forbade  worldly  employment 
and  business,  but  expressly  prohibited  the  service  of  writs  on 
Sunday.  Writs  always  were  made  returnable  to  the  regular 
return  days,  many  of  which  fell  on  Sunday,  and  such  writs 
and  notices  to  appear  on  such  days  were  held  not  objection- 
able, the  business  being  transacted  in  fact  on  the  following 
day:  Swan  v.  Broome,  1  Black.  496;  1  Id.  526;  3  Burr.  1595. 

In  New  Jersey,  the  common-law  prohibition  against  the 
sessions  of  judicial  tribunals  (except  in  cases  of  necessity) 
has  always  been  recognized.  From  an  early  period,  however, 
writs  were  returnable  to  stated  terms  of  the  courts,  which 
commenced  on  days  other  than  Sunday.  When  the  courts 
were  afterward  thrown  open  for  the  return  of  writs,  Sunday 
was  expressly  excepted:  Practice  Act,  sec.  41;  Rev.  854,  The 
vice  and  immorality  act,  moreover,  also,  from  an  early  period 
of  our  history,  not  only  prohibited  worldly  employment  and 
business,  but  many  amusements  and  diversions  on  Sunday, 
and  coupled  therewith  an  express  prohibition  of  the  service  of 
writs  and  process  on  that  day:  Rev.  1227.  Other  enactments 
have  from  time  to  time  restricted  or  prohibited  the  perform- 
ance on  Sunday  of  acts  at  other  times  lawful. 

The  history  of  the  common  law,  and  of  legislation  with  re- 
spect to  Sunday,  clearly  indicates  that  it  owes  its  exceptional 
position  to  a  general  sense  of  its  sacred  character  as  a  holy 
day.  To  no  other  day  —  although  many  account  other  days 
holy  —  has  a  like  distinction  been  accorded. 

When  we  compare  the  course  of  the  common  law  and  legis- 
lation respecting  Sunday  with  the  statute  now  before  us,  a  dif- 
ferent treatment  is  observable.  Although  some  of  the  day.s 
named  are  accounted  holy  by  many,  while  otliers  are  national 
anniversaries,  or  days  when  public  duties  are  enjoined  on 
citizens,  yet  there  has  been  enacted  no  prohibition  against  the 
pursuit  of  any  business  or  pleasure.  There  is  no  express  pro- 
hibition against  the  service  of  the  process  of  the  courts.  The 
direct  prohibitions  of  the  statute  are  aimed  at  only  two  things, 
viz.:  1.  Compulsion  to  labor;  and  2.  The  holding  of  courts  on 
the  days  specified. 

The  statutory  declaration  that  these  days  shall  be  legal  holi- 
daj'S  does  not  indicate  an  intent  to  assimilate  their  statm  to 
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that  of  Sunday.  "  Holiday,"  in  its  present  conventional  mean- 
ing, is  scarcely  applicable  to  Sunday:  Phillips  v.  Innes,  4  Clark 
&  F.  234.  It  is  applicable  to  all,  and  has  long  been  applied 
to  some  of  the  days  named.  When  the  statute  declares  them 
to  be  legal  holidays,  it  does  not  permit  a  reference  to  the  legal 
statues  of  Sunday  to  discover  its  meaning.  For  it  proceeds  to 
interpret  the  phrase,  so  far  as  it  is  prohibitory,  by  an  express 
<;nactment  declaring  what  shall  not  be  done  thereon.  What  it 
thus  expresses  is  prohibited;  what  it  fails  to  prohibit  remains 
lawful  to  be  done. 

The  plain  intent  of  the  statute,  therefore,  is  to  free  all  per- 
sons, upon  the  days  named,  from  compulsory  labor,  and  from 
compulsory  attendance  upon  courts  as  officers,  suitors,  or  wit- 
nesses. Its  true  interpretation  will  limit  the  prohibition  with 
respect  to  the  courts  to  such  actual  sessions  thereof  as  would 
require  such  attendance. 

This  view  is  not  out  of  harmony  with  the  case  of  Wilson  v. 
Bayleyy  42  N.  J.  L.  132,  where  this  court  excluded  affidavits 
taken  under  a  rule,  because  taken  on  one  of  the  days  named 
in  this  statute.  The  commissioner,  in  taking  such  affidavits, 
was  exerting  a  compulsory  power  to  compel  attendance  of 
«uitors  and  witnesses,  derived  from  the  court.  His  sitting 
was  therefore  that  of  a  branch  of  the  court,  and  was,  in  my 
judgment,  within  both  the  spirit  and  letter  of  the  prohi- 
bition. 

The  view  above  taken  of  this  legislation  has  the  sanction  of 
the  court  of  chancery:  Kinney  v.  Emery,  37  N.  J.  Eq.  339.  See 
also  McEvoy  v.  Trustees^  11  Id.  420. 

But  it  is  insisted  that  even  on  this  construction  of  the  statute 
the  writ  was  not  valid.  The  claim  is,  that  the  summons  is  a 
Judicial  writ,  to  support  which  it  must  be  presumed  that  it 
was  awarded  by  a  court  in  session,  and  since  the  court  could 
not  legally  have  been  in  actual  session  on  the  day  of  its  teste, 
that  presumption  must  fail. 

Upon  such  reasoning  the  supreme  court  of  New  York  held 
Ihat  a  writ  issued  upon  Sunday  could  not  be  sustained:  Van 
Vechten  v.  Paddock,  12  Johns.  178;  7  Am.  Dec.  303.  The  su- 
preme court  of  Massachusetts  declared  this  to  be  the  carrying 
■of  a  presumption  or  fiction  of  law  to  a  great  length:  Johnson  v. 
Day,  17  Pick.  106. 

To  support  this  cotitention,  resort  must  be  had  to  the  theory 
of  an  "original  writ"  and  the  distinction  between  it  and  pro- 
jcess  issued  thereon,  the  issuing  of  which  was  deeuied  to  be 
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judicial  in  itfe  nature,  and  such  process  was  so  called  a  "judicial 
writ." 

For  myself,  I  should  find  it  impossible  to  hold  that  judicial 
consideration  is  to  be  given,  and  solemn  adjudications  are  to 
be  made  at  this  day,  upon  the  basis  of  fictions  so  transparent 
and  so  entirely  devoid  of  the  least  influence  on  the  mode  of 
bringing  parties  before  a  court  or  the  merits  of  the  controversy 
between  them.  In  our  practice,  a  summons  is  a  first  process, 
and  so  far  as  the  record  shows,  the  foundation  of  the  action. 
To  hold  that  the  legal  eye  must  discern  an  original  writ  under- 
lying and  supporting  the  suit  —  a  writ  absolutely  fictitious  — 
eeems  to  me  to  border  on  the  absurd.  Nor  does  it  seem  less 
absurd  to  hold  that  such  a  summons,  well  known  to  be  issued 
and  sealed  invariably  by  officers  of  the  court,  without  the  least 
semblance  of  judicial  action,  yet  owes  its  validity  to  the  fiction 
that  such  action  has  taken  place. 

But,  if  these  fictions  are  so  interwoven ' with  our  system  as 
not  to  be  eradicable  by  the  courts,  I  cannot  attribute  to  them 
sufficient  force  to  overthrow  this  writ.  If  viewed  as  a  judicial 
writ,  the  issuing  of  this  summons  required  no  actual  session  of 
the  court.  The  fictitious  session  and  action  of  the  court  is 
sufficient.  The  legislation  in  question  is  aimed  at  such  actual 
sessions  of  courts  as  will  compel  the  attendance  of  parties, 
jurors,  and  witnesses.  It  may  and  should,  therefore,  be  in- 
terpreted as  not  interfering  with  the  fictitious  sessions  alone 
necessary  to  support  such  writs. 

It  is  further  insisted  that  the  issue  and  service  of  the  sum- 
mons by  the  officers  was  prohibited.  The  act,  however,  does 
not  prohibit  labor  or  service,  but  only  the  compelling  of  labor 
or  service.  Any  person  may  refuse,  and  may  not  be  compelled, 
to  work.  Any  person,  officers  of  courts  or  others,  may  work  if 
they  choose. 

It  is  also  urged  that  the  service  of  the  writ  did  exert  a  com- 
pulsion on  the  defendant.  But  no  act  was  required,  and  none 
could  have  been  performed  by  him  under  the  summons  on 
that  day.  He  was  left  free  to  exercise  his  franchise,  if  he 
was  a  voter.  Even  if  the  summons  had  been  returnable  on 
that  day,  under  our  practice,  no  injurious  result  could  befall 
defendant.  This  objection  cannot  avail:  Kinney  v.  Emery, 
8upra. 

A  statute  in  Michigan  prohibiting  the  holding  of  courts  on 
certain  days  has  been  held  not  to  avoid  a  summons  issued  on 
one  of  them:  Smith  v.  Ihling,  47  Mich.  614.     An  act  in  Tex;;3 
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declaring  certain  days  to  be  holidays  was  held  not  to  prohibit 
courts  from  sitting  on  those  days:  Dunlap  v.  State^  9  Tex.  App. 
179;  35  Am.  Rep.  736. 
The  motions  should  be  denied. 


Holidays.  —  Service  of  process  upon  a  legal  holiday  is  irregnlar,  and  may 
be  pleaded  in  abatement  or  set  aside  on  motion:  Whitney  v.  Blachhm-n,  17 
Or.  564;  11  Am.  St.  Rep.  867;  compare  City  of  Paraom  v.  Lindsay,  41  Kan. 
336;  13  Am.  St.  Rep.  290;  Green  v.  Walker,  73  Wis.  648.  Where  the  stat- 
ute designates  certain  days  as  kgal  holidays,  and  prohibits  the  courts  from 
transacting  business  upon  such  days,  with  certain  exceptions,  the  restriction 
is  confined  to  the  particular  days  named  in  the  statute:  State  r.  King,  23 
Neb.  640. 


Dale  v.  See. 

[61  Nbw  Jkbbby  Law,  878.] 
Ufoh  a  Bailuknt  ov  Gk)ODS  for  Work  and  Labob  to  bb  Dohb  thbrbow 

BT  THE  BaILBB,  THE  CONTRACT  BETWEEN  THE  PARTIES  ARISES  IMME- 
DIATELY upon  the  delivery  of  the  goods  to  the  bailee,  and  he  cannot 
afterwards  impose  conditions,  nor  limit  his  liability  resulting  from  such 
bailment. 

Notice  by  Bailee,  when  He  Returns  Gtoods  upon  Which  He  has  Done 
Work,  that  He  will  not  be  Answerable  for  Any  Damaoes  Occa- 
sioned BY  Unskillful  Workmanship,  unless  a  claim  therefor  is  made 
within  a  specified  time,  is  ineffectual.  The  fact  that  the  bailee  accepted 
the  goods  with  knowledge  of  the  terms  thus  sought  to  be  imposed  by 
the  bailee  is  immaterial.  No  contract  can  arise  from  such  acceptance, 
because  there  is  no  consideration  to  support  it.  Though  several  such 
notices  be  given,  each  of  them  is  a  nullity,  and  no  contract  can  result 
from  them  that  the  bailee  will  present  his  claims  for  damages  within  the 
time  specified. 

Practice.  —  An  Exception  to  a  Decision  of  a  Court  in  overruling  an 
offer  of  evidence  must  state  the  grounds  upon  which  the  offer  was  made, 
and  when  the  offer  is  made  for  a  certain  purpose,  and  the  evidence  is  re- 
jected, the  litigant  who  excepts  to  the  ruling  of  the  trial  court  will  not 
be  heard  in  a  court  of  review  to  insist  that  the  facts  offered  to  be  proved 
would  have  been  competent  evidence  upon  an  issue  of  fact  not  distinctly 
presented  by  the  offer. 

Action  to  recover  damages  for  defective  workmanship  in 
dyeing  silk.  Plaintiff  was  a  manufacturer  of  silk  braids,  and 
the  defendants  dyers  of  silk.  The  former  delivered  to  the  lat- 
ter silk  twist  to  be  dyed.  The  twist  after  being  dyed  was  by 
defendants  returned  to  plaintiff  in  various  parcels  prior  to  Oc- 
tober 1,  1881.  Part  of  the  silk  thus  returned  was  woven  by 
plaintiff  into  silk  braids,  and  in  October,  1882,  these  braids 
were  discovered  to  be  of  greatly  inferior  value,  because  of  their 
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being  oily,  and  this  oily  condition  was  due  to  unstillfulness  in 
the  dyeing.  The  defendants,  as  a  defense  to  the  action,  offered 
to  prove  that  they  had  frequently  dyed  silk  for  the  plaintiff 
prior  to  the  transaction  in  question,  and  had  delivered  bills 
for  their  work,  and  on  each  bill  was  a  printed  notice  requiring 
claims  to  be  made  in  three  days  after  the  delivery  of  dyed 
silk;  that  the  plaintiff  had  knowledge  that  such  notice  had 
been  uniformly  printed  on  all  bills  of  defendants  for  dyeing,  to 
all  the  customers;  that  the  oily  condition  of  the  silk  might 
have  been  discovered  by  plaintiff  at  any  time  it  was  received 
by  him,  and  before  he  had  it  woven  into  braids.  Notice  was  not 
given  to  the  defendants  of  any  defect  in  work  until  May,  1883. 
No  claim  for  damages  was  made  except  by  the  commencement 
of  this  action.  The  court  held  that  the  facts  offered  to  be 
proved  were  not  a  satisfactory  defense  to  the  action;  that  the 
notices  relied  upon  by  the  defendants  were  not  parts  of  the 
contract  and  were  inoperative.  Judgment  was  entered  in 
favor  of  plaintiff  for  two  hundred  dollars  damages.  The  no- 
tice relied  upon  by  the  defendants,  and  printed  on  the  top  of 
their  billheads,  was  as  follows:  "All  claims  for  deficiency  or 
damages  must  be  made  within  three  days  from  date,  otherwise 
not  allowed." 

John  8.  Barcalow,  for  the  plaintiff. 

Eugene  Stevenson,  for  the  defendants. 

Depue,  J.  The  appeal  given  to  the  court  of  common  pleas 
from  the  district  court  is  upon  matter  of  law,  either  in  the 
judgment  given  by  the  latter  court,  or  its  ruling  upon  the  ad- 
mission or  rejection  of  evidence.  No  appeal  lies  upon  matters 
of  fact,  and  the  appellate  court  has  no  power  to  retry  the  case 
upon  the  merits:  Guerin  v.  Eodwell,  37  N.  J.  L.  71,  75;  Bene- 
dict V.  Howell,  29  Id.  221;  Baldwin  v.  Golden  Star  Fraternity, 
47  Id.  Ill;  Raines  v.  Roebuck,  47  Id.  227.  If  the  common 
pleas  found  that  the  judge  of  the  district  court  erred  in  ex- 
cluding the  evidence  offered,  there  should  have  been  simply  a 
reversal  of  the  judgment,  remitting  the  record  for  a  new  trial. 
The  final  judgment  given  by  the  pleas  in  favor  of  the  defend- 
ants was  erroneous.  Whether  this  court,  in  reversing  the 
judgment  of  the  pleas,  shall  remit  the  record  to  that  court,  to 
the  end  that  the  proper  judgment  may  be  entered  there,  or 
iihall  reverse  the  judgment  of  the  pleas  and  affirm  the  judg- 
ment of  the  district  court,  depends  upon  whether  the  ruling 
Am.  St.  Kbp.,  Vol.  XIV.— 44 
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of  the  judge  of  the  district  court,  in  excluding  the  evidence 
offered  by  the  defendants,  was  or  was  not  erroneous. 

The  defendants  received  the  plaintiff's  goods  upon  a  bail- 
ment locatio  opens  faciendi,  to  do  work  upon  them  for  a  re- 
ward. Incident  to  such  a  baihiient,  and  from  the  act  of 
employment,  the  law  implies  an  undertaking  that  the  work 
shall  be  done  with  due  care  and  competent  skill.  The  duty 
of  the  bailee  in  the  premises  is  a  non-contract  obligation  im- 
posed by  law,  and  the  parties  may,  by  express  contract,  enlarge, 
abridge,  qualif}",  or  supersede  the  obligations  which  otherwise 
would  arise  from  the  bailment  by  implication  of  law. 

The  defendants  claim  that  they  were  not  liable  for  the  dam- 
ages occasioned  by  unskillful  workmanship,  unless  a  claim 
for  such  damages  was  made  within  three  days  after  the  rede- 
livery of  the  goods  to  the  plaintiff,  or  rather  within  three  days 
after  the  delivery  of  the  bill  for  the  work  done. 

Stipulations  or  conditions  that  a  carrier  or  telegraph  com- 
pany shall  not  be  liable  for  damages,  unless  claim  be  made 
within  a  limited  time  after  the  goods  or  message  were  deliv- 
ered for  transmission,  have  been  held  to  be  valid  when  reason- 
able, and  binding  when  brought  home  to  the  shipper  of  the 
goods  or  the  sender  of  the  message:  Lewis  v.  Great  Western 
R.  R.  Co.,  5  Hurl.  &  N.  867;  Southern  Express  Co.  v.  Caldwell, 
21  Wall.  264;  Wolf  v.  Western  Union  Tel.  Co.,  62  Pa.  St.  83; 
1  Am.  Rep.  387;  Young  v.  Western  Union  Tel.  Co.,  65  N.  Y. 
163;  Ellis  v.  Avierican  Tel.  Co.,  13  Allen,  226.  But  in  all  the 
cases  in  which  stipulations  or  conditions  of  this  character 
have  been  held  to  be  contracts,  they  were  contained  in  or 
made  part  of  the  original  contract  of  bailment.  Notices  of 
such  conditions,  printed  at  the  head  of  shipping  receipts  or  in 
the  headings  of  the  paper  on  which  the  telegram  is  written, 
have  been  held  to  amount  to  contracts.  But  a  notice  given 
after  the  goods  or  message  are  delivered  and  received  cannot 
have  any  such  effect.  The  contract  implied  by  law  arises  im- 
mediately when  the  bailment  is  accepted,  and  notice  subse- 
quently given  would  be  inefficacious  to  establish  a  contract  for 
the  want  of  mutual  assent  and  sufficient  consideration.  Thus 
if  goods  be  delivered  to  and  accepted  by  a  carrier  without  an 
express  contract,  he  cannot  discharge  himself  from  the  liability 
implied  by  law  by  subsequently  transmitting  to  the  shipper  a 
contract  of  affreightment  qualifying  his  liability:  Gott  v.  Dins- 
more,  111  Mass.  45;  Bostwick  v.  Baltimore  etc.  R.  R.  Co.,  45 
N.  Y.  712;   Guillaume  v.  General  Transportation  Co.,  100  Id. 
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491.  Upon  a  bailment  of  goods  for  work  and  l«bor  upon  them, 
the  contract  between  the  parties  arises  immediately  upon  the 
delivery  of  the  goods  to  the  bailee,  and  upon  the  completion 
of  the  work  for  which  the  bailment  was  made,  it  is  the  duty  of 
the  bailee  to  return  the  goods  to  the  owner.  He  cannot  pre- 
scribe the  conditions  under  which  he  will  perform  tbat  duty. 
Notice  by  the  bailee,  with  the  return  of  the  goods,  or  with  his 
bill  for  the  work  done,  qualifying  his  liability  for  defective 
workmanship,  are  terms  of  his  own  dictation.  His  refusal  to 
restore  the  goods  to  the  owner,  except  upon  those  terms,  would 
be  wrongful.  And  although  the  owner  should  accept  his 
goods  with  knowledge  of  the  terms  proposed,  no  contract  would 
arise  therefrom.  The  transaction  would  lack  the  considera- 
tion necessary  to  support  a  contract. 

The  ruling  of  the  judge  of  the  district  court  excepted  to  was 
not  in  excluding  evidence  which  might  be  competent,  as  tend- 
ing to-  show  that  in  fact  the  silk  in  question  was  delivered  to 
them  under  a  special  contract.  The  facts  set  out  in  the  de- 
fendants' offer  were  submitted  to  the  court  as  in  themselves  a 
defense  to  the  action;  and  the  ruling  excepted  to  was  the  dis- 
allowance of  the  defendants'  claim  that  these  facts  made  out  a 
complete  defense.  Those  facts,  so  far  as  they  are  pertinent 
to  this  inquiry,  are  as  follows:  That  the  defendants  had  fre- 
quently dyed  silk  for  the  plaintiff  prior  to  this  transaction; 
that  they  had  always  delivered  bills  for  their  work  in  such 
cases,  with  the  notice  printed  thereon,  of  which  notice  the 
plaintiff  had  knowledge  before  the  silk  in  question  was  deliv- 
ered; that  for  some  of  the  work  in  question  such  bills  had 
been  delivered,  and  that  no  claim  for  damages  had  been  made 
within  the  time  designated  in  the  notice.  There  was  no  ofi'er 
to  show  that  the  plaintiff  had  ever  yielded  to,  complied  with, 
adopted,  assented  to,  or  in  any  wise  recognized  the  terms  con- 
tained in  the  notice  as  the  arrangement  between  him  and  the 
defendants  for  the  transaction  of  business  between  them. 

The  defendants'  contention  was,  that  the  facts  mentioned  in 
the  offer  of  themselves  constituted  a  defense,  as  ipso  facto  es- 
tablishing a  special  contract.  This  contention  it  was  that  the 
judge  overruled. 

The  evidence  offered  was  insufficient  to  establish  a  general 
usage  of  the  trade.  All  that  was  proposed  on  that  subject 
was  to  show  that  such  notices  have  been  uniformly  printed 
on  all  the  bills  rendered  by  the  defendants  to  their  customers, 
from  prior  to  this  transaction  to  the  present  time.     Nor  was 
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it  proposed  to  be  shown  that  the  plaintiff  had  knowledge  of 
the  defendants'  course  of  business  in  that  respect.  Whatever 
foundation  the  defense  could  derive  from  the  evidence  ex- 
cluded rested  on  the  isolated  transactions  between  these  par- 
ties,— the  notices  on  the  bills  delivered  to  the  plaintiff,  and 
his  knowledge  that  they  appeared  on  those  bills. 

From  what  has  already  been  said,  it  is  apparent  that  no  one 
of  these  notices,  of  itself,  constituted  a  contract  with  respect  to 
the  work  to  which  the  bill  on  which  it  was  printed  was  ap- 
plicable. M^hen  the  first  bill  was  sent  to  the  plaintiff,  the 
notice  on  it  was  a  nullity.  So  with  the  second,  and  bo  with 
each  of  the  bills  in  the  series.  As  these  bills  came  in  from 
time  to  time,  while  the  plaintiff  knew  the  notice  was  upon 
them,  it  must  be  assumed  that  he  also  knew  that  the  notice 
was,  in  law,  a  nullity,  and,  in  legal  effect,  only  an  announce- 
ment by  the  defendants  in  terrorem  of  their  intention  to  resist 
claims  for  damages  not  made  within  three  days,  and  the 
plaintiff  was  justified  in  so  regarding  it.  Each  of  these  no- 
tices being  in  itself  a  nullity,  it  is  inconceivable  how,  upon 
any  legal  principle,  the  frequency  with  which  they  were  re- 
peated could  create  out  of  them  a  contract  on  the  part  of  the 
plaintiff,  without  a  scintilla  of  evidence  of  assent  to  the  terms 
expressed  in  them.  Notices  of  similar  import,  such  as  all 
claims  for  shortage  or  breakage  must  be  made  in  so  many 
days,  are  not  uncommon  in  invoices  of  goods  sold  and  in  bills 
given  by  carriers  on  the  delivery  of  goods  to  the  consignee, 
and  I  am  not  aware  that  such  notices  have,  by  any  judicial 
decision,  been  recognized  as  having  any  validity  whatever, 
unless  supplemented  by  some  evidence  that  the  original  pur- 
chase or  shipment  was  made  upon  such  terms. 

The  facts  embraced  in  the  defendants'  offer,  standing  alone, 
would  be  wholly  insufficient  to  establish  a  special  contract 
between  the  parties.  The  district-court  act  allows  exception 
to  be  taken  to  the  ruling  of  the  judge  in  excluding  evidence 
or  in  overruling  a  defense.  No  rule  of  practice  and  procedure 
is  better  settled  than  that,  in  taking  exception  to  the  decision 
of  the  court  in  overruling  the  offer  of  evidence  or  excluding  a 
defense,  the  exception  must  state  the  grounds  upon  which  the 
offer  was  made.  Litigants  who  have  excepted  to  the  court's 
refusal  to  rule  that  a  certain  state  of  facts,  if  proved,  would 
amount  to  a  complete  defense  in  law,  cannot  insist,  in  a  court 
of  review,  that  the  facts  offered  to  be  proved  would  have  been 
couipetent  evidence  upon  an  issue  of  fact  not  distinctly  pre- 
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Bented.  Grand  Trunk  K'y  Co.  v.  Jennings^  L.  R.  8  App.  C. 
800,  is  a  precedent  quite  apposite,  and  the  remarks  of  Lord 
Watson,  on  page  803,  have  direct  application.  The  principle 
is  supported  by  numerous  decisions  in  this  fitate.  The  facts 
excluded  having  been  offered  as  in  themselves  a  defense,  the 
ruling  of  the  judge  of  the  district  court  that  they  were  insuffi- 
cient for  that  pur[)Ose  was  correct. 

The  defendant's  counsel,  in  his  brief,  called  in  question  the 
measure  of  damages  adopted  by  the  judge  of  the  district  court. 
The  rule  adoped  appears  to  have  been  the  difference  between 
the  market  value  of  the  braids  in  the  oily  condition  of  the  silk 
and  the  market  value  they  would  otherwise  have  had.  Con- 
sequential damages  of  this  kind  may  be  recovered  for  breaches 
of  contract  of  this  character,  and  there  is  nothing  in  the  case 
certified  to  show  that,  as  applied  to  this  case,  the  measure  of 
damages  was  improper.  The  evidence  offered  and  excluded, 
with  respect  to  the  plaintiff's  ability  to  discover  the  oily  con- 
dition of  the  silk  before  it  was  made  into  braids,  was  not 
offered  for  any  bearing  it  might  have  on  the  damages  recover- 
able. It  was  part  of  the  case  offered  as  a  complete  defense. 
If  that  circumstance  could  have  any  effect  in  controlling  the 
measure  of  damages,  the  attention  of  the  judge  was  not  called 
to  it,  and  there  was  no  exception  on  that  point. 

The  judgment  of  the  common  pleas  should  be  reversed,  and 
the  judgment  of  the  district  court  be  aflBrmed. 


Bailments.  —  A  bailee  is  presumed  to  have  been  negligent,  uid  he  mnst 
rebut  the  presumption,  where  the  bailor  shows  that  he  delivered  the  prop- 
erty over  to  the  bailee  in  a  good  condition,  but  it  was  returned  to  him  in  a 
damaged  state:  Note  to  Malaney  t.  T<\fi,  6  Am.  St.  Rep.  138. 
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[51  Nkw  Jersey  Law,  482.] 

By  Civil  Rights  is  Meant  those  rights  which  the  municipal  law  enforces 
at  the  instance  of  private  individuals,  for  the  purpose  of  securing  to  them 
the  enjoyment  of  their  means  of  happiness.  Among  these  rights  is  the 
right  to  prosecute  and  defend  actions  in  the  courts  of  the  state  according 
to  the  establisheil  rules  of  practice. 

The  Right  of  a  Party  to  Testify  in  his  Own  Behalf  is  a  civil  right. 

Religious  Pkin'C'iples  are  Those  Sentiments  concerning  the  relations  be- 
tween God  ;uul  man  which  may  influence  human  conduct. 

The  Right  of  a  Party  to  Tesjiky  in  his  Own  Behalf  cannot  be  De* 
NIEU  on  the  ground  that  he  does  not  believe  that  God  will  punish  per- 
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jury,  if  the  constitution  of  the  state  declares  that  "no  person  shall  be 
denied  the  enjoyment  of  any  civil  right  merely  on  account  of  bis  religions 
principles." 

Joseph  A.  Beecher,  for  the  plaintiff. 

Ludlow  McCarteTy  for  the  defendant. 

DlxoN,  J.  Assuming  the  common-law  rule  to  be  that  no 
person  can  be  a  witness  in  a  judicial  proceeding  unless  he  be- 
lieves that  God  will  punish  perjury,  it  becomes  necessary  to 
consider  the  effect  of  that  clause  in  the  first  article  of  our  state 
constitution,  which  declares  that  "  no  person  shall  be  denied 
the  enjoyment  of  any  civil  right  merely  on  account  of  his  re- 
ligious principles." 

By  statute  in  this  state,  parties  in  suits  are  generally  com- 
petent witnesses  in  their  own  behalf,  and  when  the  prosecutor 
tendered  himself  as  a  witness  in  his  own  behalf  before  the 
common  pleas,  his  right  to  testify  would  have  been  conceded 
had  he  believed  that  God  would  punish  perjury.  His  right 
was  denied  merely  because  he  did  not  so  believe.  It  was  not 
that  he  did  not  think  himself  bound  to  tell  the  truth  accord- 
ing to  his  oath,  but  only  that  he  had  not  an  affirmative  faith 
that  the  Divine  Being  would  inflict  some  penalty  upon  him  if 
he  violated  his  obligation. 

Two  questions,  therefore,  arise:  1.  Is  the  right  of  a  party  to 
testify  in  his  own  behalf  a  civil  right?  2.  Is  the  belief  of  a 
person  as  to  whether  God  will  punish  perjury  to  be  ranked 
among  his  religious  principles? 

By  civil  rights,  I  understand  those  rights  which  the  munici- 
pal law  will  enforce,  at  the  instance  of  private  individuals,  for 
the  purpose  of  securing  to  them  the  enjoyment  of  their  means 
of  happiness.  They  are  distinguishable  from  natural  rights, 
which  would  exist  if  there  were  no  municipal  law,  some  of 
which  are  abrogated  by  municipal  law,  while  others  lie  out- 
side of  its  scope,  and  still  others  are  enforceable  under  it  as 
civil  rights.  They  are  also  distinguishable  from  political 
rights,  which  are  directly  concerned  with  the  institution  and 
admjjiistration  of  government. 

Among  civil  rights  is  the  right  to  prosecute  and  defend  ac- 
tions in  the  courts  of  the  commonwealth  according  to  the 
established  rules  of  practice.  This  proposition  is  sufficiently 
vindicated  by  a  reference  to  the  civil  rights  cases  in  the  su- 
jjreiue  court  of  the  United  States  (100  U.  S.),  where  it  is 
essuined  as  true  by  all  the  justices  of  that  tribunal.     Thus  in 
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Strauder  v.  West  Virginia,  100  U.  S.  303,  Mr.  Justice  Strong, 
expressing  the  opinions  of  himself  and  all  his  associates,  ex- 
cept justices  Clifford  and  Field,  says  that  the  fourteenth 
amendment  of  the  federal  constitution  was  intended  to  secure 
to  the  colored  race  all  the  civil  rights  which  the  white  r:ice 
enjoy,  and  speaks  of  section  1917  of  the  revised  statutes  of 
Congress  (which  enacts  that  all  persons  within  the  jurisdic- 
tion of  the  United  States  shall  have  the  same  right  to  sue,  be 
be  parties,  and  give  evidence)  as  putting  in  the  form  of  a  stat- 
ute what  had  been  substantially  ordained  by  the  constitutional 
amendment;  and  in  Ex  parte  Virginia,  100  Id.  339,  367,  Mr. 
Justice  Field,  speaking  for  himself  and  Mr.  Justice  Clifford, 
says:  "The  equality  of  the  protection  secured  [by  the  Four- 
teenth Amendment]  extends  only  to  civil  rights,  as  distin- 
guished from  those  which  are  political,  or  arise  from  the  form 
of  the  government  and  the  mode  of  its  administration.  And 
yet  the  reach  and  influence  of  the  amendment  are  immense. 
It  opens  the  courts  of  the  country  to  every  one,  on  the  same 
terms,  for  the  security  of  his  person  and  property,  the  preven- 
tion and  redress  of  wrongs,  and  the  enforcement  of  contracts; 
it  assures  to  every  one  the  same  rules  of  evidence  and  modes 
of  procedure,"  etc. 

In  the  light  of  these  statements,  it  seems  clear  that  the 
statutory  right  of  a  party  to  testify  in  his  own  behalf  is  a  civil 
right. 

The  next  question  is,  whether  a  person's  belief  as  to  the 
punishment  of  perjury  by  the  Diety  is  to  be  classed  among  his 
religious  principles.     This  is,  I  think,  equally  clear. 

Religious  principles  are  those  sentiments,  concerning  the 
relations  between  God  and  man,  which  may  influence  human 
conduct.  Of  these,  perhaps  the  most  influential  hitherto  has 
been  the  view  entertained  as  to  the  probability  that  God  would 
punish  vice.  A  person's  sentiments  on  that  subject  must  be 
deemed  part  of  his  religious  principles. 

It  is  urged  that  disbelief  cannot  be  called  a  religious  prin- 
ciple. Perhaps,  if  one  denied  the  existence  of  a  Supreme 
Being,  it  might  in  a  proper  sense  be  said  that  he  had  no  re- 
ligious principles,  because  he  could  not  entertain  any  opinion 
touching  the  relations  between  God  and  man,  unless  a  denial 
of  any  such  relations  might  be  so  denominated.  But  to  a  per- 
son who  believes  in  the  existence  of  a  Supreme  Being,  there 
pertain  necessarily,  or  at  least  probably,  some  views  with  re- 
gard to  the  relations  between  llim  and  us  which  modify  the 
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life  of  the  individual.  The  mere  fact  that  in  those  relations 
he  has  discovered  no  divine  purpose  of  punishment  for  specific 
acts  does  not  militate  against  his  possession  of  religious  prin- 
ciples, and  among  them  are  his  belief,  his  disbelief,  and  his 
doubt  concerning  those  relations. 

From  these  premises  it  seems  to  follow  that  when  a  party 
claims  the  statutory  right  to  testify  in  his  own  behalf,  he  can- 
not be  denied  on  the  ground  that  he  does  not  believe  God  will 
punish  perjury. 

It  may  be  suggested  that  the  civil  rights  protected  by  this 
clause  of  the  constitution  are  only  those  which  were  recognized 
when  the  constitution  was  framed,  and  that,  therefore,  the 
right  of  a  litigant  to  be  a  witness  for  himself  having  been  cre- 
ated since  that  time,  it  is  not  among  those  thus  secured.  But 
it  would,  I  think,  be  unreasonably  cramping  this  provision  thus 
to  confine  it. 

One  of  the  great  causes  which  led  to  the  settlement  of  the 
American  colonies  was  the  desire  of  the  immigrants  that  their 
government  should  not  make  discriminations  against  them  be- 
cause of  their  religious  tenets.  It  was  not  so  much  that  they 
esteemed  any  particular  privilege  denied  to  them  as  of  vahie 
sufficient  to  warrant  their  expatriation,  but  they  insisted  upon 
the  more  general  doctrine  that  their  belief  or  disbelief  on 
religious  topics  should  not  debar  then;  from  rights  which  the 
laws  afforded  to  other  subjects. 

Even  up  to  the  time  of  the  Revolution  this  doctrine  had  not 
broadened  out  into  the  principle  which  we  now  consider  just; 
for  in  the  colonial  constitution  of  July  2,  1776,  equality  of 
rights  was  claimed  for  only  those  of  Protestant  faith,  the  lan- 
guage being,  "that  no  Protestant  inhabitant  of  this  colony 
shall  be  denied  the  enjoyment  of  any  civil  right  merely  on 
account  of  his  religious  principles."  But  evidently  the  frauiers 
of  that  instrument  were  aiming  to  establish  a  rule  of  action 
which  should  control  the  operations  of  all  departments  of  the 
government  they  were  forming,  and  not  merely  to  guard  the 
rights  they  had  previously  possessed.  It  was  because  those 
rights  had  been  inadequate  that  they  had  repudiated  the  gov- 
ernment which  refused  to  enlarge  them,  and  to  secure  such 
extension  the  new  government  was  organized.  In  this  govern- 
ment, so  important  was  to  be  the  doctrine  of  impartiality 
towards  the  religious  views  of  Protestants,  at  least,  that  every 
person  entering  upon  the  exercise  of  legislative  functions  was 
required  to  bind  himself  by  an  oath  not  to  assent  to  any  law, 


June,  1889.]  Percey  v.  Powers.  697 

vote,  or  proceeding  which  should  annul,  repeal,  or  alter  it. 
The  idea  that  in  enacting  laws  to  confer  upon  the  people  civil 
rights  not  before  enjoyed,  or,  in  their  interpretation,  this  fun- 
damental doctrine  could  be  disregarded,  appears  wholly  inad- 
rtiissible.  When,  in  1844,  a  more  enlightened  spirit  stripped 
the  doctrine  of  its  sectarian  bonds  and  developed  it  into  a 
principle  of  liberty,  assuring  to  all  persons  the  enjoyment  of 
civil  rigkts  irrespective  of  their  religious  principles,  there  was 
certainly  no  purpose  to  lessen  the  scope  or  vigor  of  its  opera- 
tion. It  was  still  designed  to  permeate  every  department  of 
the  government.  The  object  in  view  was  to  guarantee  to  every 
one  that  his  religious  principles  should  never,  under  any  cir- 
cumstances, be  made  the  ground  of  denying  to  him  any  civil 
right,  which,  with  diflFerent  religious  principles,  he  might  law- 
fully claim.  I  can  perceive  no  reason  for  insisting  upon  the 
enforcement  of  this  constitutional  provision,  with  regard  to 
rights  existing  at  the  time  of  its  adoption,  which  does  not 
with  equal  strength  support  its  application  to  those  subse- 
quently created. 

My  conclusion  is,  that  the  defendant  below  should  have 
been  admitted  as  a  witness,  and  that,  consequently,  the  judg- 
ment of  the  common  pleas  must  be  reversed.  The  record 
should  be  sent  back  to  the  common  pleas  for  a  new  trial. 

It  is,  of  course,  not  intended  to  imply,  by  the  foregoing 
opinion,  that  the  competency  of  witnesses  generally  will  not 
be  affected  by  their  religious  principles.  It  is  only  when  the 
civil  rights  of  the  proffered  witness  himself  are  involved  that 
the  constitutional  prohibition  can  be  interposed. 


WrrNESSBS.  —  As  to  the  incompetency  of  a  witness  on  account  of  religions 
belief:  Note  to  Bowlin  v.  Commonwealth,  92  Am.  Dec.  473,  474.  As  to 
vhether  a  witness  may  be  questioned  concerning  his  religious  belief  :  Carter 
V.  State,  63  Ala.  62;  35  Am.  Rep.  4,  and  note  7;  compare  CommanxtxaUh  v. 
Smith,  2  Gray,  516;  61  Am.  Dec.  478,  and  note. 

Witnesses  —  Parties  to  the  Suit.  —  A  witness  who  is  a  party  to  a  suit 
may  be  asked,  in  a  general  way,  touching  the  issues  of  fact  involved:  Van 
Winkle  v.  WiMm,  81  Ga.  93;  12  Am.  St.  Rep.  299.  Parties  to  actions  may 
be  witnesses  in  their  own  behalf:  Wilkina  v.  Stidger,  22  Gal.  231;  83  Am. 
Dec.  64;  but  a  party  to  a  suit  cannot  be  sworn  as  a  witness  in  his  own  be- 
half and  examined  without  notice  of  his  intended  examination  having  been 
given:  Milwaukee  etc.  Co.  v.  Oamecock,  23  Wis.  144;  99  Am.  Dec.  138.  A 
party  to  a  suit,  who  is  grantee  in  a  deed  which  he  offers  in  evidence,  may 
testify  to  the  handwriting  of  the  subscribing  witness,  on  making  satisfactory 
excuse  for  not  producing  the  witness  himself  :  Calera  Land  Co.  v.  Brinkerhoff, 
87  Ala.  422.  So  one  who  is  not  a  party  to  a  bond,  but  who  has  agreed  with 
the  obligor  to  pay  it,  is  competent  as  a  witness    to  prove  payment,  even 
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though  the  obligee  is  dead:  Wager  v.  Barhour,  84  Va.  419.  At  common  l.iw 
a  party  to  a  suit  could  not  be  a  witness,  with  some  exceptions;  but  under 
the  Alabama  code  he  can  be  a  witness  in  all  cases,  except  in  respect  to  certain 
transactions  with  deceased  persons:  Mobile  Sav.  Bank  v.  McDonnell,  87  Ala. 
736.  In  an  action  upon  the  case  against  a  corporation,  by  the  assignee  of 
shares  of  stock  for  its  refusal  to  transfer  to  him  such  stock  upon  its  books, 
the  plaintifiF  may  testify  as  a  witness  in  his  own  beliulf:  Firemen's  Ins.  Co.  v. 
Peck,  126  111.  493.  The  heirs  of  a  deceased,  when  contesting  their  ances- 
tor's will,  are  incompetent  to  show  the  insanity  of  the  testator  at  and  prior 
to  the  time  of  his  making  the  will:  BroM  v.  Black,  125  Id.  33;  Way  v.  Har- 
riman,  126  Id.  132;  but  a  person  interested  though  not  a  party  to  the  suit 
against  an  administrator  it  a  oomp«nt«nt  witneu  for  either  party:  McBrien 
r.  Martin,  87  Tenn.  IS. 
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Minor  Siryants  Assume  Those  Okdinary  Risks  ov  thbib  SxBYiom 
which  are  obvious  to  them,  or  which  have  been  pointed  out  in  a  manner 
suited  to  their  youth  and  inexperience.  They  cannot  ignore  the  duties  of 
common  prudence  or  the  instruction  of  their  superiors  to  guard  them- 
selves from  apparent  danger  consequent  upon  their  employment. 

Employer  oi*  a  Miisor,  when  the  Employment  is  Hazardous  in  its  nature, 
is  under  the  duty  to  give  him  notice  of  the  danger,  and  such  instruction 
as  will  enable  him  to  comprehend  and  avoid  it.  These  instructions  and 
precautions  mnst  be  so  graduated  to  the  youth's  ignorance  and  inex- 
perience as  to  make  bira  fully  aware  of  the  danger  to  him,  and  to  place 
him  substantially  in  the  same  position  as  if  he  were  an  adult. 

Jury  Trial.  —  Request  for  Instruction  may  be  Refused  when  the  legal 
principles  contained  therein  have  been  fully  and  clearly  presented  to  the 
jury  in  their  instructions. 

Negligence  on  the  Part  of  the  Plaintiff  will  not  Precludi  Him 
from  Damages  Suffered  from  the  Negligence  of  the  Defendant, 
unless  plaintiff's  negligence  contributed  to  the  injury  which  he  suffered. 

J.  Frank  Forty  for  the  plaintiff  in  error. 
Ludlow  McCarter,  for  the  defendant  in  error. 

Van  Syckel,  J.  There  are  two  suits  involving  the  game 
questions  of  law,  one  brought  by  the  father  to  recover  dam- 
ages for  injury  to  his  son,  and  the  other  brought  by  the  son,  in 
the  name  of  the  father,  to  recover  compensation  for  injury  to 
himself  Sniith,  the  defendant  below,  was  a  manufacturer  in 
the  city  of  Newark.  Robert  J.  Irwin,  the  son,  then  seventeen 
years  old,  was  injured  August  4,  1886,  while  working  a  circular 
saw  on  the  said  defendant's  premises. 
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The  question  for  consideration  on  the  trial  of  the  caupe  was, 
whether,  under  the  evidence,  the  defendant  below  was  liable 
in  law  to  respond  in  damages  for  the  injury  which  is  the  sub- 
ject-matter of  this  suit. 

The  only  question  to  be  determined  in  this  court  is,  whether 
the  trial  judge  correctly  stated  to  the  jury  the  law  pertaining 
to  the  case. 

In  the  first  part  of  the  charge  he  stated  the  law  as  follows: 
**  An  employee  takes  upon  himself  the  risks  that  are  fairly 
and  reasonably  incident  to  the  employment  in  which  he  en- 
gages. That,  gentlemen,  is  the  general  rule  of  law.  It  applies 
in  all  cases  where  the  employee  is  an  adult.  But  the  doctrine 
I  have  stated  is  modified  where  the  employment  is  of  an  infant, 
— a  minor,  —  and  is  one  that  in  its  nature  is  hazardous.  Then 
the  rule  is,  that  the  employer  is  under  a  duty  to  give  the  em- 
ployee such  notice  of  the  danger,  and  such  instruction,  as 
would  enable  him  to  comprehend  the  dangers  that  are  incident 
to  his  employment;  and  before  I  leave  the  case  in  the  hands 
of  the  jury,  I  think  in  your  minds  it  will  resolve  itself  into  the 
inquiry,  whether  that  duty  has  been  performed.  In  order  to 
express  the  proposition  of  law  I  have  mentioned  with  more 
clearness,  I  will  read  it  from  a  book  of  acknowledged  au- 
thority. The  author,  speaking  of  the  general  rule  I  have 
mentioned,  that  is,  that  the  employee  takes  upon  himself  all 
the  risks  that  are  naturally  and  fairly  incident  to  the  employ- 
ment in  which  he  engages,  uses  this  language:  '  This  rule  is 
modified  so  far  as  to  put  upon  himself,  when  he  takes  an  in- 
fant into  his  service,  the  duty  of  explaining  to  him  fully  the 
hazards  and  dangers  connected  with  the  business,  and  of  in- 
structing him  how  to  avoid  them.  Nor  is  this  all.  The  master 
will  not  have  discharged  his  duty  in  this  regard  unless  the  in- 
structions and  precautions  given  are  so  graduated  to  the  youth, 
ignorance,  and  inexperience  of  the  servant  as  to  make  him  fully 
aware  of  the  danger  to  him,  and  to  place  him  in  substantially 
the  same  position  as  if  he  were  an  adult.'  That  law  has  been 
recognized  and  been  made  the  basis  of  decision  in  our  own 
supreme  court:  Beckham  v.  Hillier,  47  N.  J.  L.  14.  I  will  read 
an  extract  from  that  opinion:  'Minor  servants  are  also  held  to 
assume,  by  their  contract  of  employment,  those  ordinary  risks 
of  their  serviqe  which  are  obvious  to  them,  or  have  been 
pointed  out  in  a  manner  suited  to  the  comprehension  of  their 
youth  and  experience.'  They  take  upon  themselves  the  '  ordi- 
nary risks  of  the  service  which  are  obvious  to  them,  or  which 
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have  been  pointed  out  in  a  manner  suited  to  the  comprehension 
of  their  youth  and  inexperience.  They  cannot  ignore  the  duties 
of  common  prudence  or  the  instructions  of  their  superiors  to 
guard  themselves  from  those  apparent  dangers,  and  charge  the 
consequences  upon  their  employers.'  That,  gentlemen,  is  the 
law  as  established,  not  only  elsewhere,  but  it  is  the  law  as 
established  in  this  state,  and  the  rule  of  law  that  is  to  be  ap- 
plied in  this  case." 

The  evidence  was  uncontradicted  that  the  boy  was  totally 
unacquainted  with  machinery,  and  had  no  previous  experience 
in  the  running  of  a  circular  saw. 

The  trial  judge,  in  commenting  on  the  evidence,  therefore, 
committed  no  error  in  law  in  saying  to  the  jury:  "That  a 
machine  of  this  character  is  a  dangerous  machine  is  obvious 
to  the  senses  of  every  one,  and  I  think  that  you  will  have  no 
difficulty  in  reaching  the  conclusion  that  the  employment  of 
an  inexperienced  boy  less  than  seventeen  years  old  in  the 
management  of  a  machine  like  this,  without  such  instructions 
as  would  enable  him  to  avoid  injury  from  the  machine,  would 
be  a  violation  of  the  duty  of  the  master." 

After  further  commenting  on  the  evidence,  the  judge  then 
said  to  the  jury:  "If,  after  considering  the  evidence, you  come 
to  the  conclusion  that  the  defendant  did  not  perform  his  duty, 
— in  other  words,  that  the  boy  was  set  to  work  at  a  hazardous 
duty,  in  the  course  of  which  he  received  this  injury,  without 
such  warning  and  such  instructions  as  the  law  requires  the 
master  to  give,  —  and  find  a  verdict  against  the  defendant, 
the  next  question  will  be  the  assessment  of  damages." 

That  the  law  of  the  case  was  correctly  expounded  in  the 
charge  as  above  quoted,  is  too  well  settled  to  be  controverted. 
It  must  have  been  obvious  to  the  jury  that  the  trial  judge,  in 
speaking  of  the  boy  as  "an  inexperienced  boy,"  meant  that  h© 
was  inexperienced  in  the  use  of  a  buzz-saw.  Under  the  evi- 
dence, there  was  no  dispute  whatever  about  that  fact.  The 
court  did  not  withdraw  from  the  jury  the  right  to  determine 
whether  it  was  necessary  that  any  instruction  should  have 
been  given  by  the  employer  to  the  boy;  it  was  expresbJy 
charged  "that  minor  servants  are  held  to  assume,  by  their 
contract  of  employment,  those  ordinary  risks  of  their  service 
which  are  obvious  to  them;  that  they  cannot  ignore  the  duties 
of  common  prudence,  or  tlie  instructions  of  their  superiors,  to 
guard  themselves  from  tho^-e  apparent  dangers,  and  cliarge  the 
consequences  upoii  their  employers." 


702  Smith  v.  Irwin.  [New  Jersey, 

The  defendant's  counsel  requested  the  court  to  charge  the 
jury  as  follows:  — 

1.  If  the  plaintiff  had  such  instructions,  caution,  informa- 
tion, or  knowledge  as  would  enable  him,  with  a  reasonable 
exercise  of  care  on  his  part,  to  do  his  work  with  safety  to  him- 
self, the  defendant  is  not  liable,  and  it  makes  no  difference 
whether  he  derived  it  from  the  defendant  or  Reilly,  or  from 
his  own  perceptions  and  intelligence. 

2.  The  plaintiff  cannot  recover  in  this  case,  unless  the  jury 
are  satisfied  that  he  is  manifestly  so  incapable  of  understand- 
ing the  nature  and  extent  of  the  danger  as  to  be  unable  to 
perform  his  work  with  safety,  without  such  instructions  or 
oaution  that  were  not  given  him. 

3.  If  the  plaintiff  was  negligent  to  any  extent,  however 
little,  he  cannot  recover,  even  though  the  defendant  was  negli- 
gent. 

4.  If  the  jury  believe  the  plaintiff  had  reached  the  age  of 
discretion,  he  is  chargeable  with  the  exercise  of  due  —  that  is, 
ordinary — care,  and  the  defendant  is  not  liable  for  any  injury 
that  arises  from  any  obvious  risks. 

The  case  shows  that  the  court  declined  to  charge  as  re- 
quested, or  otherwise  than  as  already  charged. 

Whether  these  requests  to  charge  were  handed  to  the  court 
before  or  after  the  charge  had  been  delivered  to  the  jury  does 
not  appear  aflBrmatively.  In  the  ordinary  practice,  the  re- 
quests to  charge  are  presented  to  the  trial  judge  before  he 
commences  to  instruct  the  jury. 

After  he  has  delivered  his  charge,  if  he  finds  anything  in 
the  requests  which  is  proper  to  be  charged,  and  which  has 
riot  been  covered  by  his  previous  instructions  to  the  jury,  he 
proceeds  to  instruct  the  jury  accordingly.  If  the  legal  propo- 
sitions contained  in  the  requests  have,  in  the  opinion  of  the 
trial  judge,  been  sufficiently  presented,  he  states  to  counsel 
that  he  refuses  to  charge  otherwise  than  has  been  charged. 

As  to  the  matters  contained  in  the  first,  second,  and  fourth 
requests,  the  law  had  been  fully,  clearly,  and  accurately  given 
to  the  jury,  and  it  was  not  error  in  the  court  to  refuse  to  re- 
peat the  legal  propositions  which  had  been  so  well  presented. 
In  fact,  the  jury  might  have  been  embarrassed,  if  not  misled, 
by  the  mere  statement  of  general  rules  of  law,  without  a  refer- 
ence to  the  facts  and  a  repetition  of  portions  of  the  charge,  to 
show  how  thft  legal  doctrines  should  be  applied.  The  rules  of 
law  which  govern  the  case  were  so  clearly  enunciated  in  the 
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first  part  of  the  charge  that  it  cannot  be  presumed  that  an 
intelligent  jury  could  have  misapprehended  the  views  of  the 
court,  whether  the  requests  to  charge  were  presented  before  or 
after  the  charge  was  delivered.  The  statement  that  the  court 
refused  to  charge  upon  these  subjects  otherwise  than  had  been 
charged  could  not  have  led  the  jury  to  suppose  that  the  court 
intended  to  change  or  modify  in  any  respect  the  instructions 
previously  given. 

On  the  contrary,  it  was,  in  effect,  a  declaration  that  the 
court  adhered  to  its  charge  as  previously  submitted  to  the 
jury.  The  law  upon  the  subjects  embraced  in  the  requests  to 
charge  having  been  correctly  declared  by  the  trial  judge,  his 
refusal  thereafter  to  charge  otherwise  than  had  been  charged 
was  correct. 

As  to  the  third  request  to  charge,  it  would  have  been  error 
in  the  trial  court  to  accede  to  that  request.  It  is  an  inaccu- 
rate statement  of  the  law.  To  conclude  the  plaintiff  from 
maintaining  his  action,  his  conduct  must  have  been  negligent, 
and  his  negligence  must  have  contributed  to  the  injury  in 
such  a  way  that,  if  he  had  not  been  negligent,  he  would  have 
received  no  injury  from  the  negligence  of  the  defendant:  New 
Jersey  Express  Co.  v.  Nichols,  33  N.  J.  L.  434. 

We  find  error  in  the  proceedings  below,  and  the  judgment 
should  therefore  be  afiirmed. 


Infant  Emplotkes.  —  Risks  assumed  by  infant  employees,  and  the  em- 
ployer's duty  with  respect  to  them:  Note  to  Fiai  r.  Central  Pac.  R.  R.  Co., 
1  Am.  St.  Rep.  28-31;  compare  Bratil  Block  Coal  Co.  t.  Oaffnep,  119  Ind.  455; 
12  Am.  St.  Rep.  422. 

CoNTRiBUTOKY  Negligknos  doM  not  necessarily  prevent  plaintiff's  re- 
covery: Virginia  itc  R'y  Co.  v.  White^  84  Va.  498;  10  Am.  St.  Rep.  874,  and 
note. 

Instructions  mat  always  be  Refused  by  the  trial  court  when  their 
substance  has  already  been  given  to  the  jury  in  other  instructions:  Perm  v. 
Parker,  126  111.  201;  9  Am.  St.  Rep.  671;  McGrath  r.  Village  qf  Bloomer,  73 
Wis.  29;  Smith  v.  State,  26  Tex.  App.  60;  Skarp  ▼.  Mkutkeneh^  79  CaL  411; 
People  T.  Lenmn,  79  Id.  625. 
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Edmunds  v.  Rose. 

f61  Mbw  Jkrsbv  Law,  M7.J 
KSOOTIABLB  InSTBUMKNT.  —  ACCOMMODATION   InDORSSR   Of  THB  NOTB  0»  A 

Married  Woman  cannot  escape  liability  on  the  ground  of  her  coverture. 
His  indorsement  is  an  implied  guaranty  that  the  maker  was  competent 
to  contract  in  the  manner  in  which,  by  the  terms  of  the  paper,  shs  piir> 
ported  to  contract. 

H.  W.  Edmunds,  for  the  plaintiflF  in  error. 
J.  M.  E.  Hildreth,  for  the  defendant  in  error. 

Garrison,  J.     This  was  an  action  brought  in  the  circuit 
court  by  John  H.  Rose  against  J.  Henry  Edmunds,  upon  a 
promissory  note,  of  which  the  following  is  a  copy:  — 
"$100.  Cape  May  City,  Sept.  6,  1886. 

"  Three  months  after  date  I  promise  to  pay  to  the  order  of 
J.  Henry  Edmunds  one  hundred  dollars,  at  Third  National 
Bank,  Philadelphia,  without  defalcation.     Value  received. 
(Signed)  "Allie  G.  Bennett." 

Indorsed:  "J.  Henry  Edmunds,  John  H.  Rose,  Commer- 
cial Ice  Company,  George  A.  Scharp,  Treasurer." 

At  the  time  of  the  making  of  this  note,  Allie  G.  Bennett  was 
a  married  woman.  The  defense  was,  that  her  signature  im- 
ported no  contract,  and  that  the  defendant  incurred  by  his 
secondary  obligation  no  greater  liability  than  his  principal. 

This  defense  is  predicated  upon  the  assumption  that  the 
note  was  signed  in  Pennsylvania,  where,  in  absence  of  proof 
to  the  contrary,  the  common-law  disability  of  married  women 
will  be  presumed  to  exist.  Such  an  assumption  of  fact  is, 
however,  without  warrant.  The  testimony  discloses  nothing 
to  show  that  the  note  was  not  signed  and  delivered  at  the 
place  where  it  is  dated,  to  wit.  Cape  May  City. 

The  court  before  whom  the  case  was  tried  (a  jury  having 
been  waived)  does  not  find  as  a  fact  that  the  note  was  signed 
in  Pennsylvania.  In  his  opinion,  which  deals  correctly  with 
all  parts  of  the  case,  that  circumstance  is  assumed  for  the  pur- 
pose of  disposing  of  the  legal  question  which  such  a  Btate  of 
afifairs  would  present. 

The  note,  if  made  in  New  Jersey,  will  be  governed  by  our 
statute,  under  which  the  maker  and  indorser  are  Mverally 
liable. 

If,  however,  we  regard  the  case  as  one  in  which  the  contract 
of  the  principal  is  open  to  the  defense  ox   coverture,  that  cir- 
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cumstance  will  not  inure  to  the  benefit  of  the  indorser.  Such 
a  defense  is  not  open  to  him.  The  defendant,  by  his  indorse- 
ment of  the  note,  impliedly  guaranteed  that  the  maker  was 
competent  to  contract  in  the  manner  in  which,  by  the  terms  of 
the  paper,  she  purported  to  contract:  Wagoner  v.  Watts,  44 
N.  J.  L.  126;  Kimball  v.  Newell,  7  Hill,  116;  Putnam  ▼.  Schuy- 
ler, 4  Hun,  166;  Penfield  v.  Goodrich,  10  Id.  43;  Erwin  v.  Downs, 
15  N.  Y.  575;  Remsen  v.  Graves,  41  Id.  471;  Davia  v.  Statt9,  43 
Ind.  103;  13  Am.  Rep.  382. 

The  judgment  of  the  circuit  court  is  affirmed. 

SuBSTiKa  UPON  A  Marribd  Woman's  Notk  are  liable,  •rtn.  Vtumf^  ahe 
herself  may  not  b«  liable  on  aoconnt  of  her  coverture:  Davit  y.  Statu,  43  Ind. 
103;  13  Am.  Rep.  882;  Winn  t.  Sai\ford,  145  Mass.  302;  1  Am.  St.  Rap.  461. 
and  cases  eited  in  note. 

▲h.  St.  Kar..  yok  XTV. — tf 
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Waddinqton  v.  Buzbt. 

[45  Nbw  Jebsxt  Equity,  173.] 

Tkstamsntart  Capacitt.  —  One  who  at  the  time  of  executing  his  will  waa 
capable  of  recollecting  the  property  he  was  to  dispose  of,  understanding 
the  manner  of  disposition  therein  set  forth,  the  objects  of  his  bounty, 
and  the  nature  of  the  business  in  which  he  was  engaged,  is  possessed  of 
requisite  testamentary  capacity. 

Will.  —  Execution  of  a  Will  is  Sufficiently  Proved  when  it  appears 
that  it  was  executed  in  the  presence  of  two  witnesses,  though  the  clause 
of  attestation  does  not  say  that  they  signed  in  the  presence  of  the  testa- 
tor, if  it  is  shown  that  the  testator  and  the  witnesses  were  all  together 
when  he  signed,  and  that  he  requested  them  to  sign  as  witnesses  of  such 
wiU. 

Wit>l  —  Undue  Influence.  — The  Influence  Which  will  Vitiate  a  Will 
must  be  such  as  in  some  degree  destroys  the  free  agency  of  the  testator, 
and  constrains  him  to  do  what  is  against  his  will,  and  which  he  is  un- 
.   able  to  refuse  or  too  week  to  resist. 

Will  Draughted  by  Interested  Party.  —  The  fact  that  a  will  was 
drawn  by  one  who  was  made  executor,  and  whose  children  were  the 
favored  legatees,  while  it  calls  for  suspicious  scrutiny  of  the  circum- 
stances, does  not  of  itself  invalidate  the  will.  Whether  a  will  so  diviw  n 
shall  be  permitted  to  stand  or  not  must  depend  on  the  circumstances  <  f 
each  particular  case;  no  general  rule  must  be  made  applicable  to  all 
oases. 

W.  T.  HUliard  and  W.  E.  Potter,  for  the  appellant 

C.  H.  SinnickBonj  for  the  respondent. 

ScuDDER,  J.  A  careful  consideration  of  the  facts  in  this 
case  has  changed  my  first  impression,  and  led  me  to  a  differ- 
ent result  from  that  reached  in  the  courts  which  have  made 
the  prior  examinations  of  the  questions  presented.    It  appears, 
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in  ray  judgment,  that  sufficient  weight  has  not  been  giv'n  to 
the  extent  of  the  right  which  the  law  gives  to  the  own(.rs  of 
property  to  dispose  of  it  by  will;  the  moderate  capacity  re- 
quired for  the  exercise  of  this  right,  and  the  aid  they  may 
invoke  from  others  in  giving  order  and  legal  form  to  their 
wishes,  without  subjecting  them  to  the  charge  of  fraud  and 
undue  influence. 

At  the  date  of  this  writing,  and  its  execution,  April  20, 1882, 
Ruth  W.  Buzby  was  about  eighty-three  years  old,  and  she 
died  in  1886.  She  was  feeble  and  forgetful  to  the  extent  that 
persons  ordinarily  are  at  such  an  advanced  age,  and  she  was 
nearly  blind,  so  that  she  could  not  read,  or  did  so  with  diffi- 
culty. But  she  could  at  that  time  go  about  the  house,  knew 
the  members  of  the  family,  talked  about  her  business  affairs, 
remembered  the  amount  of  her  property,  and  where  it  was  in- 
vested, objected  to  the  reduction  of  the  percentage  of  interest, 
took  a  part  in  the  routine  of  the  house  and  the  payment  of  bills, 
and  conversed  with  visitors  whom  she  knew.  She  had  been 
an  intelligent  woman,  but  not  of  very  strong  will,  rather  reti- 
cent than  talkative,  and  became  more  silent  and  absent- 
minded  as  she  grew  old.  She  was  injured  by  a  fall,  and  failed 
in  physical  and  mental  strength  from  that  time  gradually 
until  her  death.  The  opinions  of  witnesses  as  to  her  mental 
capacity  are  of  no  weight,  unless  sustained  by  facts  on  which 
such  opinions  are  founded;  and  those  who  saw  her  seldom,  or 
but  once,  and  say  she  was  silent  and  appeared  absent-minded, 
gave  little  aid  in  determining  this  question.  Lowe  v.  William' 
son,  2  N.  J.  Eq.  82,  Sloan  v.  Maxwell,  3  Id.  563,  Whitenack  v. 
Stryker,  2  Id.  8,  Andress  v,  Weller,  3  Id.  604,  Stackhouse  v. 
Horton,  15  Id.  202,  Pancoast  v.  Graham,  15  Id.  294,  Stevens 
V.  Van  Cleve,  4  Wash.  C.  C.  262,  Den  v.  Vancleve,  5  N.  J.  L. 
589,  Harrison  v.  Rowan,  3  Wash.  C.  C.  580,  Turner  v.  Ghees- 
man,  15  N.  J.  Eq.  243,  Eddy's  Case,  32  Id.  701,  33  Id.  574, 
Collins  V.  Osborn,  34  Id.  511,  and  others  that  might  be  cited, 
are  cases  in  our  state  where  persons  who  were  aged,  diseased, 
blind,  and  infirm  have  executed  wills,  and  the  rule  of  capa- 
city by  which  they  may  be  sustained  has  been  enunciated. 
It  is  shown,  to  my  satisfaction,  that  the  testatrix,  at  the  time 
she  executed  this  writing,  was  capable  of  recollecting  the  prop- 
erty she  was  about  to  dispose  of,  understanding  the  manner 
of  distributing  it  therein  set  forth,  the  objects  of  her  bounty, 
and  the  nature  of  the  business  in  which  she  was  engaged.  If 
so,  she  had  the  requisite  testamentary  capacity.     The  paper 
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was  in  fact  executed  by  her  as  her  last  will  and  testament, 
in  the  presence  of  two  witnesses,  present  at  her  house  at  the 
same  time.  The  attesting  clause  does  not  say  that  they  signed 
in  the  presence  of  the  testatrix.  One  of  these  subscribing 
witnesses  is  dead;  the  other  is  living,  but  does  not  remember 
the  circumstances;  he  is  certain  as  to  his  signature,  and  that 
of  the  other  witness  is  proved  by  his  son.  It  is  shown  by  the 
testimony  of  the  other  two  persons  who  were  present  at  the 
signing  of  the  paper,  that  they  were  all  together  in  the  dining- 
room  when  she  signed,  and  requested  them  to  sign  as  witnesses 
to  her  will.  This  completes  the  attestation.  It  also  appears 
that  the  will  was  read  to  her  before  signing.  She  took  the 
will,  after  execution,  herself,  upstairs,  put  it  in  a  box  with 
her  other  papers,  in  a  drawer  of  her  room  where  she  slept,  and 
it  remained  in  her  possession  until  her  death,  about  five  years 
after  its  date.  Of  the  fact  of  its  due  execution,  and  her  capacity 
to  make  it,  there  seems  to  me  to  be  satisfactory  proof  offered. 

The  more  serious  question  in  the  case  is,  whether  Ruth  W. 
Buzby  executed  this  writing,  purporting  to  be  her  last  will  and 
testament,  through  the  undue  influence  of  George  G.  Wad- 
dington,  the  proponent.  The  influence  that  will  vitiate  a  will 
must  be  such  as,  in  some  degree,  destroys  the  free  agency  of 
the  testator,  and  constrains  him  to  do  what  is  against  his  will, 
but  what  he  is  unable  to  refuse  or  too  weak  to  resist:  1  J^r- 
man  on  Wills,  sec.  37;  Lynch  v.  Clements^  24  N.  J.  Eq.  431; 
Moore  v.  Blauvelt,  15  Id.  367. 

It  is  claimed  that  this  appears  in  several  particulars.  The 
proponent  wrote  the  will,  in  which  he  was  made  sole  executor, 
and  his  son  and  wife  were  favored  legatees.  In  Rusling  v. 
Rusling,  35  N.  J.  Eq.  120,  36  Id.  603,  it  was  said  that  the 
fact  that  the  will  was  drawn  by  a  favored  legatee,  while  it  calls 
for  suspicious  scrutiny  of  the  circumstances,  does  not  of  itself 
invalidate  the  will.  The  same  rule  would  apply  where  the 
legacies  were  given,  not  to  himself,  but  to  those  who  stand  in 
such  near  relationship  to  him  as  a  son  and  wife.  We  must, 
therefore,  look  for  other  circumstances.  Each  case  must  be 
judged  by  its  own  circumstances,  and  no  general  rule  can  be 
made  applicable  to  all  cases. 

The  testatrix  had  three  children —  Mary  Buzby,  Beulah  Gas- 
kill  and  Nathan  Buzby.  The  son  had  died  some  years  before 
her  death,  leaving  a  son  of  the  same  name,  who  is  the  caveator 
against  the  probate  of  this  will.  Mary  Buzby  lived  with  her 
mother  until  she  died,  on  March  29,  1882.     She  cared  for  her 
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in  their  home,  aided  her  in  the  management  of  her  property, 
but  there  is  no  evidence  that  she  exercised  undue  influence 
over  her.  Her  entire  property  was  the  sum  of  five  thousand 
two  hundred  dollars,  invested  in  bonds  and  mortgages,  and 
some  household  furniture  of  no  great  value.  Some  years  be- 
fore her  death  she  made  a  will,  by  which  she  bequeathed 
twelve  hundred  dollars  to  Beulah  Gaskill,  and  the  residue  to 
Mary  Buzby.  That  will  was  drawn  by  Aaron  Fogg,  a  neigh- 
bor. On  the  evening  before  Mary  died,  a  codicil  was  written 
by  Aaron  Fogg  to  this  will.  He  went  to  the  testatrix's  house, 
at  the  request  of  the  proponent,  and  it  was  there  executed  by 
Ruth  W.  Buzby,  and  witnessed  by  him  and  his  daughter,  who 
went  with  him  for  that  purpose.  The  exact  form  of  the  codicil 
is  not  given,  but  it  was  for  the  benefit  of  Mary  B.  Wadding- 
ton,  the  proponent's  wife,  who  is  the  daughter  of  Beulah  Gas- 
kill,  and  granddaughter  of  Ruth  W.  Buzby.  She  was  taken 
by  the  testatrix  when  an  infant,  named  after  her  daughter 
Mary,  brought  up  by  thpm  with  care  and  afl'ection,  and  re- 
mained with  them  until  her  marriage.  By  the  will  in  contro- 
versy, fifteen  Hundred  dollars  is  given  to  Beulah  Gaskill,  and 
some  furniture;  one  hundred  dollars  to  Ann  B.  Gaskill,  and 
some  silverware;  one  hundred  dollars  to  Isabella  P.  Gaskill, 
and  some  silverware;  six  hundred  dollars  to  Asher  B.  Wad- 
dington,  her  great-grandson;  six  hundred  dollars  to  Martha 
Hancock,  in  lieu  of  any  charge  for  services,  or  otherwise,  she 
might  make  against  her  estate;  and  the  residue  to  Mary  B. 
Waddington,  her  granddaughter. 

Her  reason  for  giving  no  legacy  to  her  grandson,  Nathan  W. 
Buzby,  the  caveator,  is  stated  in  her  will  in  these  words:  — 

"  My  grandson,  Nathan  W.  Buzby,  heired  a  legacy  for  one 
thousand  dollars  by  the  will  of  his  grandfather,  Asher  Buzby. 
By  the  failure  of  my  co-executor,  George  W.  Ward,  I  have 
been  compelled  to  pay  the  greater  part  of  said  legacy  out  of 
my  own  resources,  and  this  is  the  reason  my  said  grandson, 
Nathan  W.  Buzby,  is  not  mentioned  as  a  legatee  in  this  in- 
strument." 

This  payment  was  demanded  of  her  by  her  grandson  when 
it  was  said  that  she  had  but  ten  dollars  left  in  the  house  for 
their  present  support;  and  there  is  evidence  that,  although 
she  was  patient  at  the  time,  and  afterwards  treated  him  with 
kindness  and  aflection,  she  was  displeased  with  his  den)and 
for  the  money,  and  his  extravagance  in  spending  it  after  he 
had  received  it. 
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Beulah  Gaskill  went  to  live  with  her  mother  after  Mary's 
death,  and  remained  with  her  until  her  death,  with  the  prom- 
ise that  she  would  he  provided  for.  She  also  received  fifteen 
hundred  dollars  by  the  will  of  her  sister  Mary.  From  this 
disposition  of  the  property,  it  will  appear  that  all,  excepting 
six  hundred  dollars  given  to  Martha  Hancock  for  services  in 
the  family  from  the  time  she  was  a  child,  was  bequeathed  to 
Beulah  Gaskill  and  her  children;  Mary  B.  Waddington  and 
her  son  Asher,  namesake  of  his  grandfather,  receiving  the 
greater  portion  of  the  estate.  The  exclusion  of  Nathan  W. 
Buzby  was  in  the  former  will,  drawn  by  Aaron  Fogg,  with 
which  Waddington  had  no  connection;  and  Beulah  Gaskill's 
individual  portion  was  largely  increased  after  the  death  of  her 
Bister  Mary  by  her  will  and  by  the  terms  of  this  will,  though 
in  these  proceedings  she  is  hostile  to  the  proponent. 

These  dispositions  appear  more  like  the  natural  operation 
of  the  mind  and  affection  of  the  testatrix  than  results  of  the 
fraudulent  contrivance  or  undue  influence  of  Waddington, 
who  wrote  this  will.  His  conduct,  his  character,  and  rela- 
tionship to  her  do  not  warrant  such  charges  against  him  with- 
out more  direct  and  certain  evidence.  Until  about  the  time 
of  Mary's  death,  it  does  not  appear  that  he  took  any  interest 
in  her  business.  He  lived  at  Elsinboro,  two  and  a  half  miles 
from  the  testatrix's  home  in  Salem.  After  Mary's  death,  he 
attended  to  her  money  matters,  collected  her  interest  and  de- 
posited it  for  her,  advised  the  investment  of  her  money,  when 
the  security  was  changed,  and,  with  her  consent,  reinvested  it 
for  the  best  rate  of  interest  she  could  obtain.  He  was  the 
husband  of  her  granddaughter,  and  apparently  the  nearest 
connection  with  whom  she  could  advise,  and  on  whose  judg- 
ment she  could  rely  as  the  infirmities  of  age  increased.  While 
it  would  have  been  more  delicate  and  prudent  for  him,  under 
the  circumstances,  to  secure  the  services  of  a  stranger  to  pre- 
pare a  will  for  the  testatrix,  yet,  if  she  had  sufficient  capacity 
to  make  it,  and  this  is  the  voluntary  expression  of  her  wishes 
in  disposing  of  her  property,  his  mistake,  or  even  ofiicious- 
ness,  in  tendering  his  services,  should  not  be  allowed  to  de- 
feat her  purpose,  long  entertained,  and  expressed  in  a  former 
will,  to  exclude  the  caveator  from  any  portion  in  her  property. 
The  decree  should  be  reversed,  and  the  will  admitted  to  pro- 
bate. 

Under  the  peculiar  circumstances  of  this  case,  the  caveator 
will  be  allowed  $250,  in  lieu  of  costs,  expenses,  and  allowances 
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in  all  courts,  and  the  executor  will  be  given  his  costs  and  ex- 
penses out  of  the  estate. 
Decree  reversed. 

Testamentary  Capacity.  —  As  to  testamentary  capacity  generally:  Peci 
T.  Cm-y,  27  N.  Y.  9;  84  Am.  Dec.  220,  and  particularly  note  240,  241;  Afeeker 
V.  Meeker,  74  Iowa,  352;  7  Am.  St.  Rep.  489,  and  cases  iu  note;  Herster  v. 
Herster,  122  Pa.  St.  2.'59;  9  Am.  St.  Rep.  95,  and  note.  The  presumption  of 
the  law  is  in  favor  of  testamentary  capacity:  Elhnton  v.  Brid;  44  N.  J.  Eq. 
154;  Chrixman  v.  Chrisman,  16  Or.  127.  Extreme  physical  debility  is  not  of 
itself  sufficient  to  establish  incapacity  to  make  a  will:  Stoutenbur<jh  v.  //op- 
hna,  43  N.  J.  Eq.  577;  yet  the  habitual  use  of  morphine  may  be  of  such  % 
character  aa  to  constitute  a  ground  for  questioning  a  testator's  capacity  for 
making  a  valid  will:  Frost  v.  Wheeler,  43  Id.  573.  If  a  testator  is  not  labor- 
ing under  some  delusion  with  respect  to  his  property,  the  mere  fact  that  he  is 
•willfully  or  ignorantly  mistaken  with  reference  thereto  does  not  incapacitate 
him  to  make  a  valid  disposition  of  it  by  will:  Brace  v.  Black,  125  111.  33.  Be- 
ing under  guardianship  does  not  incapacitate  one  to  make  a  will:  Will  of 
Slinger,  72  Wis.  22. 

Wills  —  Undue  Influence.  —  As  to  what  is  undue  influence  which  will 
avoid  a  will:  Herster  v.  Herster,  122  Pa.  St.  239;  9  Am.  St.  Rep.  95,  and 
particularly  note  110,  111.  Influence,  to  be  undue,  must  take  away  the 
testator's  free  agency,  and  amount  to  moral  or  physical  coercion:  Trost  v. 
Dingier,  118  Pa.  St.  259;  4  Am.  St.  Rep.  593,  and  note;  Elkinton  v.  Brick, 
44  N.  J.  Eq.  154;  Latham  v.  Schaal,  25  Neb.  535;  Herster  v.  Herster,  116  Pa. 
St.  612.  The  fact  that  a  will  is  natural,  prudent,  and  logical  in  its  provisions, 
and  the  testator  was  in  full  vigor  of  mind  and  body  and  of  fair  business  ca- 
pacity at  the  time  of  executing  the  will,  is  suflicient  to  overcome  any  ordi- 
nary presumption  of  the  exertion  of  undue  influence  upon  the  testator:  Brick 
V.  Brick,  43  N.  J.  Eq.  167.  The  fact  that  a  testator  made  two  wills,  and  within 
a  few  days  after  making  the  second,  and  after  several  days  of  severe  illness, 
of  which  he  died,  made  a  third  will,  revoking  those  previously  made,  is  not 
alone  snfficient  to  establish  undue  influence  ujion  the  part  of  his  wife,  to  whom 
he  left  all  his  property  by  his  last  will:  In  re  Nelson,  39  Minn.  204.  Circum- 
stances upon  which  undue  influence  is  sought  to  be  established  must  show 
that  the  testator  was  induced  to  act  under  some  coercion,  as  he  would  not 
otherwise  have  acted  in  the  disposition  of  his  property  by  will:  Will  of  S linger, 
72  Wis.  22;  Malcomsen  v.  Orahain,  75  Iowa,  54;  Primmer  v.  Primmer,  75  Id. 
415;  Stoutenhurgh  v.  Hopkins,  43  N.  J.  Eq.  577.  Section  1576  of  the  Civil 
Code  of  California,  with  reference  to  undue  influence,  applies  to  wills  as  well 
as  to  contracts:  In  re  Kohler,  79  Cal.  313. 

Wills,  Publication,  Attestation,  and  Prooi'  of:  See  note  to  Peck  v, 
Gary,  84  Am.  Dec.  241,  242;  WiU  of  O'Hagan,  73  Wis.  78;  9  Am.  St.  Rep. 
763,  and  note. 
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Arnold  v.  Hagerman. 

f45  Nkw  Jersey  Equity,  186.  J 

Rescission  o»  Contract.  —  A  Rkprkskntation  Madk  nr  a  Casual  Con- 
VKRSATJON  by  one  partner  to  another,  to  the  effect  that  he  was  worth 
thirty  thousand  dollars  above  his  debts,  is  no  ground  for  the  rescission 
of  a  contract  made  by  him  some  time  afterwards,  and  not  in  contempla- 
tion when  the  conversation  took  place,  with  his  partner,  for  a  transfer  to 
him  of  the  partnership  assets,  in  consideration  that  he  would  assume  the 
partnership  indebtedness,  though  subsequent  developments  showed  that 
he  was  not  in  fact  worth  anything  in  excess  of  his  obligations. 

Rbscission  of  Contract.  —  Promises  Honestly  Made,  which  the  prom- 
isor is  unable  to  fulfill,  do  not  furnish  sufficient  grounds  for  vacating 
a  contract  based  thereon. 

Rescission.  —  Grantors  cannot  Avoid  a  Transfer  on  account  of  a 
fraudulent  purpose  on  the  part  of  the  grantee,  if  they  had  notice  of 
the  facts  and  circumstances  from  which  such  purpose  is  inferred. 

Rescission.  —  Election  to  Rescind  a  Contract  on  the  Ground  of 
Fraud  must  be  made  promptly  upon  discovering  the  fraud.  If  any 
act  is  done  by  the  complaining  party  after  discovering  the  alleged  fraud 
towards  perfecting  or  carrying  out  the  contract,  it  is  an  irrevocable  elec- 
tion to  abide  by  the  contract. 

Right  to  have  Partnership  Property  Applied  to  the  Satisfaction  of 
Partnership  Debts  is  a  right  which  each  partner  has  as  against  the 
other;  and  they  can  by  their  agreement  put  an  end  to  this  right,  as 
where  they  dissolve  the  partnership,  and  assign  its  property  to  one  of 
their  number,  or  to  a  stranger,  without  the  reservation  of  the  right. 

Equity  of  Creditors  of  Partnership  to  have  its  Assets  Applied 
TO  THE  ExTiNcrriON  OF  ITS  LIABILITIES  continues  only  so  long  as  the 
right  of  partners  against  each  other  exists,  and  perishes  when  that  ter- 
minates, except  that  the  right  cannot  be  defeated  by  alienations  made 
with  intent  to  hinder,  delay,  or  defraud  the  firm  creditors  by  defeatiug 
their  equity. 

Fraudulent  Transfer  of  Partnership  Assets.  —  Transfer  or  Partner- 
ship Property  by  the  copartners,  or  by  one  partner  with  the  consent 
'  of  the  other  partners,  to  pay  individual  debts,  is  fraudulent  and  void  as 
to  firm  creditors,  unless  the  firm  was  then  solvent,  and  had  sufficient 
property  remaining  to  pay  the  partnership  debts. 

Transfer  by  One  Partner  to  the  Others  of  All  the  Partnership 
Property  in  consideration  of  his  assumption  of  the  partnership  lia- 
bilities, when  all  knew  that  the  firm  and  each  of  its  members  were  in- 
solvent, and  could  not  meet  his  or  their  mutual  obligations,  cannot  defeat 
the  right  of  the  firm  creditors  to  have  their  demands  satisfied  out  of  such 
property  before  any  of  it  shall  be  applied  to  the  payment  of  the  debts  of 
the  partner  to  whom  the  transfer  was  so  made,  because  from  such  trans- 
fer a  common  intent  to  hinder,  delay,  and  defraud  the  partnership  credi- 
tors must  be  inferred,  and  furthermore,  the  transfer  must  be  regarded 
as  voluntary. 

Bona  Fide  Purchaser,  Who  is  not.  ^  If  a  purchaser  in  any  manner  re- 
ceives notice  of  prior  adverse  rights  in  and  to  the  subject-matter  before 
he  has  fully  acquired  or  perfected  his  own  interest  under  the  purchase, 
his  position  as  bona  fide  purchaser  is  thereby  destroyed,  even  though  he 
may  have  paid  a  valuable  consideration. 
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Equity  of  Partnership  Creditors  under  Assignment  von  Benefit  of 
Creditors.  —  If  a  partner  who  holds  the  assets  of  a  dissoh«d  partner- 
ship subject  to  the  equities  of  its  creditors  makes  an  assignment  for  the 
benefit  of  creditors,  such  property  will  be  held  by  his  assignee  subject 
to  the  same  equities  as  against  all  the  personal  creditors  of  the  assignor 
who,  when  they  proved  their  claims,  had  notice  of  such  equities. 

ASSKJNMENT    FOR    THE    BENEFIT     OF    CfiEDtTORS    IS    NOT    VoiD    BECAUSE    It 

Hinders  or  delays  creditors,  if  such  delay  is  no  longer  than  is  neces* 
sary  for  the  execution  of  the  trust,  which  it  properly  declares. 
Practice  —  Relief.  —  Where  a  bill  in  equity  was  filed  on  behalf  of  com- 
plainant aloue  to  have  partnership  assets  applied  to  the  lien  of  his  judg- 
ment, and  the  facts  pleaded  and  established  did  not  show  him  to  have 
any  special  or  peculiar  lien,  but  only  a  right  in  common  with  all  other 
partnership  creditors  to  have  the  partnership  assets  marshaled  for  their 
benefit,  a  decree  may,  nevertheless,  be  entered  marshaling  such  assets 
for  his  and  their  benefit  in  the  same  form  as  if  the  bill  had  been  exhibited 
on  the  behalf  of  the  complainant,  and  all  other  creditors  of  the  same 
class  who  might  come  in  under  it,  if  the  prayer  of  the  bill  was  for  an 
appointment  of  the  receiver  to  control  and  dispose  of  such  assets  under 
the  direction  of  the  court. 

Action  by  Hagerman  and  Fielder  against  Farr,  Arnold, 
and  the  Second  National  Bank  of  Red  Bank,  to  set  aside  an 
assignment  by  Hagerman  and  Fielder  to  Farr,  and  also  action 
by  such  Second  National  Bank  against  Farr,  Hagerman,  and 
Arnold,  and  others,  to  have  such  assignment  set  aside,  and 
the  firm  property  applied  to  the  payment  of  the  bank's  execu- 
tion. The  court  of  chancery,  in  its  decree,  declared  the  assign- 
ment made  by  Fielder  and  Hagerman  to  Farr  void.  From  such 
decree  an  appeal  was  taken. 

Gilbert  Collins,  for  the  appellant. 

A.  C.  Hartshorne,  for  Hagerman  and  Fielder. 

John  C.  Applegate  and  Mr.  Fred.  W.  Hope,  for  the  Second 
National  Bank. 

Dixon,  J.  On  July  17,  1883,  John  C.  Farr,  having  a  lumber 
business  in  Hoboken,  and  a  wood  manufacturing  business  in 
Asbury  Park,  formed  a  copartnership  in  the  latter  business  with 
John  H.  Hagerman  and  John  S.  Fielder,  under  the  name  of 
J.  C.  Farr  &  Co.,  to  continue  for  four  years.  Under  their  agree- 
ment Hagerman  and  Fielder  each  gave  to  Farr  his  note  for 
Beven  thousand  five  hundred  dollars,  and  thereupon  property 
already  in  the  business  at  Asbury  Park  became  the  capital  of 
the  new  firm,  owned  one  half  by  Farr  and  one  quarter  by  each 
of  the  others.  Each  partner  was  to  draw  out  a  stated  sum 
annually,  and  the  profits  and  losses  were  to  be  divided  in  pro- 
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portion  to  their  respective  interests,  but  the  profits  accruing  to 
Hagerman  and  Fielder  were  to  be  applied  toward  the  payment 
of  the  notes  aforesaid.  The  firm  also  assumed  the  debts  of 
Sullivan  &  Co.,  a  concern  of  which  the  new  partnership  was 
said  to  be  a  continuation. 

On  October  29,  1883,  the  new  firm,  being  embarrassed,  dis- 
solved, and  Hagerman  and  Fielder  assigned  all  their  interest 
in  the  business  and  property  of  the  partnership  to  Farr,  Farr 
surrendering  to  them  the  notes  aforesaid,  and  agreeing  to  pay 
the  debts  owing  by  the  firm,  and  which  were  assumed  by  the 
firm  from  the  firm  of  Sullivan  &  Co.,  and  to  save  Hagerman 
and  Fielder  harmless  therefrom. 

On  Novemb<^  30,  1883,  Farr  assigned  all  his  property  to 
Benjamin  W  .mold  for  the  purpose  of  securing  to  his  credi- 
tors an  equp^  <iistribution  of  his  property  and  effects,  pursuant 
to  the  directions  of  the  statute  of  this  state,  entitled  "An  act 
to  secure  to  creditors  an  equal  and  just  division  of  the  estate 
of  debtors  who  convey  to  assignees  for  the  benefit  of  creditors," 
and  the  supplements  thereto. 

In  January,  February,  and  March,  1884,  the  Second  National 
'^'ank  of  Red  Bank  recovered  several  judgments  in  the  su- 
preme court  against  the  members  of  the  firm  of  J.  C.  Farr  & 
Co.  for  partnership  debts,  and  caused  executions  thereon  to  be 
levied  upon  what  had  been  the  property  of  said  firm. 

On  March  3,  1884,  Hagerman  and  Fielder  filed  their  bill  in 
the  court  of  chancery  against  Farr,  Arnold,  the  bank,  and 
others,  to  set  aside  their  assignment  of  October  29th  to  Farr, 
alleging  that  they  had  induced  them  to  make  the  same  by^ 
fraudulent  representations  and  for  a  fraudulent  purpose;  and 
on  March  10,  1884,  the  bank  filed  its  bill  in  said  court  against 
Farr,  Hagerman,  Fielder,  Arnold,  and  others,  to  have  said  as- 
signments by  Hagerman  and  Fielder  to  Farr,  and  by  Farr  to 
Arnold,  set  aside  as  fraudulent  against  the  creditors  of  J.  C. 
Farr  &  Co.,  so  that  the  property  of  said  firm  might  be  applied 
to  payment  of  the  bank's  executions,  and  also  praying  that,  if 
necessary,  a  receiver  might  be  appointed  to  take  charge  of  the 
business,  assets,  and  effects  of  John  C.  Farr,  and  also  those 
which  were  of  J.  C.  Farr  &  Co.,  to  manage,  control,  and  dis- 
pose of  the  same  under  the  direction  of  the  court. 

These  bills  and  the  answers  thereto  of  the  defendants  above 
named  present  the  issues  now  to  be  decided.  The  causes  have 
throughout  been  tried  and  argued  together,  since  they  aim  at 
siuiilar  results;    nevertheless,  their   proper  decision    can    be 
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reached  only  under  the  guidance  of  principles  which  are  quite 
dissimilar. 

The  complaint  of  Hagerman  and  Fielder  will  be  first  con- 
sidered. 

The  statements  relied  upon  by  them  as  the  ground  for  set- 
ting aside  their  transfer  to  Farr  are  substantially  these,  as 
gathered  from  the  testimony  of  Hagerman,  to  whom  alone 
any  statements  were  made  by  Farr:  In  a  casual  conversation 
about  business,  held  in  the  streets  of  New  York  at  an  indefi- 
nite time,  before  any  discussion  was  had  about  Farr's  buying 
out  the  partnership  property,  Farr  said  to  Hagerman  that  his 
Hoboken  business  had  made  ten  thousand  dollars  a  year,  and 
that  he  could  pay  his  debts  and  have  thirty  thousand  dollars 
left.  About  the  Ist  of  October,  1883,  the  creditors  of  Sullivan 
&  Co.  were  pressing  J.  C.  Farr  &  Co.  for  payment,  and  Hager- 
man went  to  see  Farr  about  it,  and  told  him  that  unless  they 
got  funds  to  meet  the  debts  their  notes  would  be  protested,  and 
they  would  get  on  bad  credit  with  the  bank.  Farr  promised 
that  he  would  borrow  ten  thousand  dollars  from  Mr.  Arnold. 
Subsequently,  Farr  sent  Hagerman  word  that  Arnold  would 
not  let  him  have  the  money,  because  he  was  not  satisfied  with 
the  Asbury  Park  business,  and  wanted  a  settlement  of  his  ac- 
counts (Arnold  being  a  large  creditor,  mainly  of  the  Hoboken 
business).  Hagerman  again  called  on  Farr,  who  said  that  his 
Albany  creditors  (Arnold  being  one)  were  urging  him,  and 
that  he  could  get  alofig  a  great  deal  better  with  them  if  he  had 
the  Asbury  Park  business  in  his  own  name;  Hagerman  replied 
that  he  would  be  perfectly  willing  to  assign  his  interest  over 
to  him,  if  it  would  be  of  any  benefit  in  getting  him  out  of  his 
trouble,  and  thought  Mr.  Fielder  would  be  willing  to  do  as  he 
did;  Farr  thereupon  promised  that  he  would  then  go  ahead 
and  straighten  out  his  aff'airs,  and  there  would  be  no  more 
trouble  about  it;  afterwards,  a  committee  of  the  Albany  credi- 
tors having  come  down  to  Hoboken,  the  assignment  was  pre- 
pared and  executed,  with  their  concurrence. 

In  these  statements  there  is  nothing  to  warrant  the  rescis- 
sion of  the  assignment.  So  far  as  they  purported  to  represent 
existing  facts,  the  evidence  shows  that  they  were  all  true,  ex- 
cept the  allegation  that  Farr  was  worth  thirty  thousand  dol- 
lars above  his  debts.  That  allegation  was  made  in  a  casual 
conversation  in  the  streets  of  New  York  before  the  assignment 
ill  question  was  thought  of.  It  was  uttered,  we  think,  bona 
fide,  and  in  view  of  circumstiinces  quite  different  from  those 
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which  presented  themselves  when  the  negotiations  for  this 
transfer  were  in  progress,  and  therefore  Hagerman  and  Fielder 
had  no  right  to  regard  it  as  entering  into  those  negotiations. 
Indeed,  it  is  plain  that  those  negotiations  proceeded,  not  upon 
tlie  idea  that  this  statement  was  accurate  or  reliable,  but 
upon  the  fear  that  Farr's  assets  were  unequal  to  his  debts, 
and  his  financial  diflQculties  were  almost,  if  not  quite,  insur- 
mountable. Whatever  of  these  so-called  misrepresentations 
rehited  to  the  future  were  but  promises  honestly  made,  and 
Farr's  inability  to  fulfill  them  does  not  at  all  invalidate  the 
assignment. 

The  fraudulent  purpose  which  the  complainants,  by  their 
bill,  impute  to  Farr,  as  prompting  him  to  obtain  this  transfer, 
was  a  design  to  secure  the  property  of  J.  C.  Farr  &  Co.  for  the 
payment  of  his  personal  creditors,  and  so  to  leave  the  com- 
plainants without  the  means  of  discharging  their  obligations 
as  members  of  the  firm.  But  we  have  failed  to  discover  any 
grounds  for  saying  that  this  was  Farr's  motive,  except  such 
as  were  substantially  known  to  the  complainants  when  they 
conveyed  to  him  their  interest  in  the  firm  property.  They 
may  not,  indeed,  have  been  apprised  of  the  T;>recise  proportion 
which  Farr's  assets  bore  to  his  liabilities,  bvt  they  knew  that 
he  was  insolvent,  —  that  his  notes  were  under  protest;  and  if 
the  court,  from  the  circumstances  now  disclosed,  should  infer 
that  Farr's  purpose  was  as  charged,  the  complainants,  from 
the  facts  then  patent  to  them,  ought  to  have  drawn  the  same 
inference.  Consequently,  if  we  are  satisfied  of  the  existence 
of  this  imputed  design,  we  must  also  be  satisfied  that  the  com- 
plainants were  cognizant  of  and  acquiesced  in  the  scheme. 
In  that  case,  the  transaction  did  them  no  wrong,  and  they 
have  no  standing  to  complain  of  its  eflfect  upon  others:  Schenck 
V.  Hart,  32  N.  J.  Eq.  774. 

But  even  if  Hagerman  and  Fielder  were,  at  the  time,  de- 
ceived as  to  Farr's  responsibility  and  purpose,  their  subse- 
quent conduct  was  such  as  to  deprive  them  of  the  right  to 
rescind  their  transfer  on  that  account.  Upon  discovery  of 
fraud  which  has  induced  a  contract,  the  party  defrauded 
must  promptly  elect  whether  he  will  rescind  or  not;  and  if 
he  then  evinces  an  intention  not  to  rescind,  the  contract  be- 
comes as  to  him  irrevocably  established.  In  the  present  case, 
when  Farr  made  his  assignment  to  Arnold  for  the  benefit  of 
his  creditors,  his  inability  to  extricate  himself  and  his  plan 
for  disposing  of  his  affairs  were  plainly  revealed  to  Hagerman 
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and  Fielder;  yet,  so  far  from  repudiating  their  conveyance^ 
upon  the  ground  that  this  assignment  was  a  fraudulent  per- 
version of  it,  they  actually  took  part  in  perfecting  and  carry- 
ing out  this  assignment,  Hagerman  acting  as  appraiser  in 
making  Arnold's  official  inventory  and  valuation,  and  both 
Hagerman  and  Fielder  being  employed  by  Arnold  for  souie 
weeks  afterwards  to  nianage  the  Asbury  Park  business  in  his 
behalf.  This  conduct  shows  an  election  to  stand  by  their 
transfer,  after  they  were  fully  apprised  of  all  the  circum- 
stances, because  of  which  they  now  seek  to  avoid  it. 

Their  bill  should  be  dismissed,  with  costs. 

The  bill  of  the  Second  National  Bank  raises  questions  re- 
quiring the  application  of  different  principles.  It  insists  that 
the  transfer  from  Hagerman  and  Fielder  to  Farr,  as  also  that 
from  Farr  to  Arnold,  were  void  with  respect  to  the  creditors 
of  J.  C.  Farr  &  Co.,  because  they  were  contrived  of  fraud, 
covin,  or  collusion,  with  intent  to  hinder,  delay,  or  defraud 
those  creditors. 

The  earlier  assignment  will  be  first  dealt  with. 

In  equity,  a  partnership  is  for  some  purposes  deemed  a  sin- 
gle entity.  Thus  when  the  property  involved  in  the  business 
of  a  partnership  is  to  be  applied  by  a  court  of  equity  to  the 
payment  of  debts,  that  property  is  treated  as  belonging,  not  to 
the  persons  composing  the  firm,  but  to  a  distinct  debtor,  the 
partnership,  and  is  used,  first,  to  liquidate  the  debts  contracted 
in  the  business  of  that  debtor,  and  only  the  surplus,  if  any,  is 
surrendered  to  the  individual  partners.  This  equitable  prac- 
tice rests  upon  the  presumed  intention  of  the  partners  them- 
selves, and  hence  is  primarily  considered  as  their  equitable 
right  against  each  other.  Consequently,  since  the  decision  of 
Lord  Eldon  in  Ex  parte  Ruffiyi,  6  Ves.  119,  it  has  been  gener- 
ally held  that  the  partners  could  put  an  end  to  this  right,  and 
that  if,  by  their  agreement,  the  partnership  is  dissolved,  and 
its  property  is  assigned  to  one  of  their  number,  or  to  a  stran- 
ger, as  his  own,  without  reservation  of  the  right,  the  right  to 
have  partnership  debts  paid  out  of  that  property  is  extinct. 

Growing  out  of  this  right  of  partners  has  arisen  a  corre- 
sponding equity  in  partnership  creditors  to  have  their  debts 
first  satisfied  out  of  the  firm  property,  which  is  now  deemed  a 
substantial  element  of  their  demands.  Generally,  it  may  be 
said  that  this  equity  of  creditors  continues  only  so  long  as  the 
right  of  the  partners  against  each  other  subsists,  and  peli^be8 
when  that  terminates;  but  this  is  not  universally  true,  ioi     his 
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equity  may  survive  the  right  to  which  ordinarily  it  is  attached. 
In  this  respect  it  resembles  the  claim  which  the  general  cred- 
itors of  an  individual  have  upon  his  property;  it  is  neither  an 
estate  nor  a  lien;  it  is  ordinarily  but  a  right,  by  lawful  pro- 
cedure, to  acquire  a  lien  during  the  ownership  of  the  debtor; 
yet,  under  certain  circumstances,  that  lien  may  be  acquired 
after  the  debtor's  ownership  has  ended.  This  results  from  the 
provisions  of  the  ancient  statute  for  the  prevention  of  frauds 
and  perjuries,  by  force  of  which,  when  a  person  has  alienated 
his  property  with  intent  to  hinder,  delay,  or  defraud  his  cred- 
itors, the  rights  of  those  creditors  remain  as  if  no  alienation 
had  taken  place,  except  against  the  claims  of  bona  fide  pur- 
chasers, for  good  consideration,  without  notice. 

Equity  applies  this  statute  to  a  partnership,  its  property  and 
-creditors,  just  as  it  would  in  case  of  an  individual;  and  there- 
fore, while  generally  it  is  true  that  a  partnership  may  defeat 
the  equity  of  its  creditors  by  the  alienation  of  its  property  and 
<3onsequent  extinguishment  of  the  right  of  its  partners  inter 
sese,  yet  if  the  alienation  be  effected  with  intent  to  hinder,  de- 
lay, or  defraud  the  firm  creditors  by  defeating  their  equity, 
the  claims  of  creditors  will  be  unimpaired,  and  the  property 
will  be  treated  as  partnership  assets,  unless  it  shall  have 
passed  into  the  hands  of  those  whom  the  statute  protects. 
This  doctrine  has  repeatedl}'  been  recognized  in  the  courts  of 
New  Jersey.  Thus  in  Matlack  v.  James,  13  N.  J.  Eq.  126,  two 
members  of  a  firm  consisting  of  four  persons  conveyed  their 
undivided  half  of  land,  held  for  partnership  purposes,  to  an 
-outsider,  in  payment  of  their  individual  debt  to  him.  Chan- 
cellor Green,  finding  that  the  conveyance  was  designed  to 
•deTeat  the  equitable  claim  of  partnership  creditors,  adjudged 
it  void,  and  applied  the  whole  proceeds  of  the  land  to  pay- 
ing those  creditors.  In  National  Bank  of  the  Metropolis  v. 
■  Sprague,  21  Id.  530,  544,  Mr,  Justice  Van  Syckel,  speaking  for 
this  court,  plainly  intimated  an  opinion  (the  case  not  calling 
for  a  decision  on  the  point)  that  an  insolvent  firm  could  not 
defeat  this  equity  of  partnership  creditors  by  giving  to  cred- 
itors of  the  individual  members  a  prior  lien  on  partnership 
property;  and  referred  to  Chancellor  Walworth's  opinion  in 
King  v.  Schoonmaker,  3  Barb.  Ch.  46,  50,  as  supporting  that 
doctrine  by  sound  reasoning.  The  language  of  the  chancellor 
thus  approved  was:  "The  copartners  certainly  have  the  right 
to  dissolve  the  partnership,  and  divide  the  property  of  the  firm 
between  them,  provided  there  is  no  intention  of  delaying  or 
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hindering  their  creditors  in  the  collection  of  debts The 

case  would  have  been  entirely  different  if  copartners,  who  were 
insolvent,  and  unable  to  pay  the  debts  of  the  firm,  either  out 
of  their  copartnership  effects  or  of  their  individual  property, 
had  made  an  assignment  of  the  property  of  both  to  pay  the 
individual  debt  of  one  of  the  copartners  only.  For  an  insol- 
vent copartner,  who  was  unable  to  pay  the  debts  which  the 
firm  owed,  would  be  guilty  of  a  fraud  upon  the  joint  creditors 
if  he  authorized  his  share  of  the  property  of  the  firm  to  be  ap- 
plied to  the  payment  of  a  debt  for  which  neither  he  nor  his 
property  was  liable,  at  law  or  in  equity."  So  in  Vandoren  v. 
SticJcle,  24  N.  J.  Eq.  331,  affirmed  by  this  court,  27  Id.  498, 
it  was  declared  that  a  voluntary  transfer  by  a  firm  of  notes 
owned  by  the  partnership  to  the  wife  of  one  of  the  partners 
was  fraudulent  as  to  partnership  creditors,  and  the  notes  in 
the  hands  of  the  wife  were  decreed  to  be  partnership  assets. 
To  the  like  effect  is  the  language  of  Mr.  Justice  Depue,  deliv- 
ering the  opinion  of  this  court  in  Clements  v.  Jessup,  36  Id. 
669,  572:  "Paitnership  creditors,  in  equity,  have  an  inhe- 
rent priority  of  claim  upon  partnership  property  over  indi- 
vidual creditors,  and  a  transfer  of  partnership  property  by  one 
partner,  with  the  consent  of  the  other  partners,  or  by  all  the 
partners,  to  pay  individual  debts,  is  fraudulent  and  void  as  to 
firm  creditors,  unless  the  firm  was  then  solvent,  and  had  sufifi- 
cient  property  remaining  to  pay  the  partnership  debts." 

The  case  before  us  comes  clearly  within  the  reach  of  this 
principle.  At  the  time  of  the  transfer  by  Hagerman  and 
Fielder  to  Farr,  the  insolvency  of  each  of  these  persons  and 
of  the  firm  of  J.  C.  Farr  &  Co.  was  patent  to  them  all,  and,  in- 
deed, was  the  moving  cause  of  the  transfer.  They  all  knew 
that,  in  the  condition  of  affairs  then  existing,  none  of  them 
could  meet  maturing  obligations,  and  it  was  in  the  hope  of 
facilitating  an  extension  or  compromise  with  creditors  that  the 
transfer  was  made.  The  transfer  embraced  all  the  partner- 
ship property.  If  valid  in  all  respects,  it  appropriated  the 
shares  of  Hagerman  and  Fielder  to  the  payment  of  the  debts 
of  Farr,  for  which  those  shares  were  previously  not  liable,  and 
left  Hagerman  and  Fielder  without  any  property  whatever,  as 
we  gather  from  the  testimony,  to  pay  their  debts.  Inevitably, 
therefore,  by  defeating  the  equity  of  the  partnership  creditors, 
it  would  liinder  them  in  the  collection  of  their  just  claims.  It 
is  a  reasonable  inference  that  these  partners  intended  this 
manifest  effect  of  their  act,  and,  consequently,  the  assignment 
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by  Hagerman  and  Fielder  to  Farr  must,  according  to  the 
terms  of  the  statute,  be  deemed  void  as  against  the  partner- 
ship creditors. 

Not  only  upon  the  ground  of  a  common  intent  to  hinder 
partnership  creditors,  thus  inferred  from  the  knowledge  which 
all  parties  must  have  had  of  the  necessary  consequences  of 
the  transfer  itself,  but  also  upon  the  ground  that  the  transfer 
was  made  without  valuable  consideration,  was  voluntary  in 
the  legal  sense,  it  should  be  decreed  invalid  against  the  part- 
nership creditors,  all  of  whose  debts  were  then  in  existence; 
Haston  v.  Castner,  31  N.  J.  Eq.  697.  The  consideration  nomi- 
nally given  by  Farr  to  Hagerman  and  Fielder  was  the  surren- 
der of  their  notes,  and  his  covenant  to  indemnify  them  against 
firm  creditors.  But,  according  to  the  testimony,  those  notes 
were  payable  only  out  of  the  profits  accruing  to  Hagerman  and 
Fielder  from  the  firm  of  J.  C.  Farr  &  Co.,  and  as  that  firm  had 
failed,  and  was  dissolved  without  realizing  any  profits,  the 
notes  had  become  absolutely  valueless.  Farr's  covenant  to 
indemnify  does  not  constitute  a  valuable  consideration,  since 
he  may  be  relieved  therefrom  on  the  total  failure  of  the  trans- 
fer for  which  it  was  made:  2  Pomeroy's  Eq.  Jur.,  sees.  751, 
969;  notes  to  Basset  v.  Nosworthy,  2  Lead.  Cas.  Eq.  82;  Haugh- 
wout  V.  Murphy,  22  N.  J.  Eq.  531. 

It  thus  appearing  that,  notwithstanding  this  transfer,  all 
the  rights  and  remedies  of  the  creditors  of  J.  C.  Farr  &  Co.  re- 
mained against  the  firm  property  in  the  hands  of  Farr,  we  are 
brought  to  consider  the  assignment  to  Arnold  for  the  benefit 
of  Farr's  creditors. 

With  respect  to  this  assignment,  the  following  propositions 
may,  I  think,  be  maintained:  1.  That  the  creditors  of  J.  C. 
Farr  &  Co.  are  included  among  its  beneficiaries;  2.  That  it 
conveyed  not  only  the  property  of  Farr  as  an  individual,  but 
also  that  which  had  been  the  property  of  J.  C.  Farr  &  Co.; 
3.  That  it  conveyed  this  latter  property  subject  to  the  equity 
of  the  creditors  of  that  firm;  and  4.  That,  so  construed,  the 
assignment  cannot  be  successfully  impeached  by  the  com- 
plainant. 

The  first  proposition  is  unquestionable.  The  creditors  of 
J.  C.  Farr  &  Co.  were  all  creditors  of  Farr,  for  whose  benefit 
the  assignment  was  expressly  made. 

In  considering  the  second  proposition,  it  must  be  remem- 
bered that  at  the  time  of  this  transfer  Farr  was  in  reality  the 
owner  of  the  property  previously  belonging  to  J.  C.  Farr  &  Co.; 
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he  had  become  so  by  the  conveyance  from  his  partners,  which 
then  nobody  had  disputed;  so  that  the  assignment  to  Arnold 
of  all  the  property  owned  by  Farr  included  in  its  terms  the 
firm  property.  This  was  made  still  clearer  by  the  inventory 
annexed,  which  specified  in  detail  the  property  at  Asbury 
Park.  Even  if  the  transfer  from  Hagerman  and  Fielder  to 
Farr  be  disregarded,  still  it  will  appear  that  the  assignment 
to  Arnold  included  the  property  of  J.  C.  Farr  &  Co.;  for,  in 
view  of  the  fact  that  it  purported  to  convey  such  property,  the 
conduct  of  Hagerman  and  Fielder  precludes  their  denial  of 
its  efficiency.  They  both  knew  that  Farr  was  about  to  assign 
the  firm  property  to  Arnold;  they  both,  without  objection,  de- 
livered over  that  property  to  Arnold,  in  pursuance  of  Farr's 
assignment;  they  both  took  part  in  the  management  of  that 
property  under  Arnold  as  assignee,  and  neither  of  them  raised 
any  question  as  to  Arnold's  title,  until  after  creditors  of  J.  C. 
Farr  &  Co.  had  proved  their  debts  under  the  assignment. 
Whether  in  these  circumstances  we  look  for  a  ratification  by 
Hagerman  and  Fielder  of  the  transfer  of  firm  property  by  Farr 
as  their  partner  and  agent,  or  for  a  transfer  directly  by  the  joint 
act  of  all  the  partners,  or  for  an  estoppel  preventing  Hagerman 
and  Fielder  from  denying  that  the  assignment  conveyed  the 
effects  inventoried  and  delivered,  in  any  view  the  property  of 
J.  C.  Farr  &  Co.  passed  to  the  assignee. 

Touching  the  third  proposition,  that  this  property  was  con- 
veyed subject  to  the  equity  of  the  firm  creditors,  it  would  be 
beyond  cavil,  had  the  assignment  shown  upon  its  face  a  con- 
veyance of  the  property  of  Farr  and  also  of  J.  C.  Farr  &  Co.  for 
the  benefit  of  creditors.  As  was  said  by  Chief  Justice  Horn- 
blower  in  Scull  V.  Alter,  16  N.  J.  L.  147,  150:  "If  it  is  an  as- 
signment, no  only  of  the  partnership  effects  and  property  of 
the  firm,  but  also  an  individual  and  several  assignment  by  the 
members  of  their  respective  and  separate  estates,  then  it  must 
be  treated  as  such.  The  estates  and  debts  must  be  marshaled, 
tlie  partnership  effects  applied,  in  the  first  instance,  to  the 
partnership  debts,  and  the  eff'ects  of  each  member  applied,  in 
the  first  instance,  to  the  payment  of  his  separate  debts."  See 
also  Garretson  v.  Brown,  26  Id.  425,  435.  But  as  this  assign- 
ment speaks  of  all  the  property  embraced  in  it  as  belong- 
ing to  Farr  alone,  a  different  view  might  be  taken  of  it. 
Usually,  indeed,  courts  have  held  that  an  assignee  for  the 
benefit  of  creditors  is  not  a  purchaser  for  value,  but  takes  the 
property  subject  to  all  equities  that  would  have   been  valid 
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against  the  assignor:  Notes  to  Basset  v.  Nosworthy,  2  Lead. 
€a3.  Kq.  87.  Many  of  the  decisions  to  this  effect,  however, 
have  gone  upon  the  theory  tiiat  detjts  proved  under  the  as- 
signment are  not  extinguished,  except  so  far  as  they  are  paid 
by  dividends,  or  that  a  pre-existing  debt  is  not  a  valuable  con- 
sideration for  a  conveyance;  and  as  neither  of  these  theories  is 
tenable  in  New  Jersey,  there  may  be  found  suflicient  reasons 
for  holding,  in  this  state,  that  a  creditor,  proving  under  an  as- 
signment, should  be  regarded  in  equity  as  favorably  as  a  pur- 
chaser for  value,  although  in  Vandoren  v.  Todd,  3  N.  J.  Eq. 
397,  the  opposite  doctrine  prevailed. 

But  conceding  to  the  assignee,  and  to  the  individual  creditors 
of  Farr  who  have  proved  their  debts,  the  rights  of  purchasers 
for  value,  they  still  are  bound  by  the  equity  of  the  firm  credi- 
tors, for  they  had  notice  of  that  equity.  "The  rule,"  says 
Professor  Pomeroy  (2  Pomeroy's  Eq.  Jur.,  sec.  753),  "is  univer- 
sal and  elementary,  that  if  a  purchaser  in  any  form  receives 
notice  of  prior  adverse  rights  in  and  to  the  same  subject-mat- 
ter, before  he  has  completely  acquired  or  perfected  his  own  in- 
terest under  the  purchase,  his  position  as  bona  fide  purchaser 
is  thereby  destroyed,  even  though  he  may  have  paid  a  valua- 
ble consideration."  That  Arnold  before  the  assignment,  and 
all  the  personal  creditors  of  Farr  before  they  proved  their 
claims,  were  notified  that  the  Asbury  Park  property  had  be- 
longed to  J.  C.  Farr  &  Co.,  and  had  been  transferred  to  Farr 
when  that  firm  and  all  its  members  were  insolvent,  is  fully 
established  by  the  evidence  in  the  cause.  This  notice  before 
the  assignment  was  acquired  by  Arnold  from  conversations 
with  Farr,  and  by  Arnold,  and  many,  if  not  all,  of  Farr's  indi- 
vidual creditors,  through  inquiries  made  by  Eaton  and  Law- 
son,  a  committee  appointed  by  the  creditors  to  investigate  the 
affairs  of  Farr  and  J,  C.  Farr  &  Co.  After  the  assignment, 
but  before  any  debts  were  proved,  such  notice  was  still  more 
definitely  communicated  to  all  of  Farr's  creditors,  through 
the  report  of  their  committee  (Exhibit  D,  5),  in  which  the  as- 
sets and  liabilities  of  Farr,  and  of  J.  C.  Farr  &  Co.,  respectively, 
are  distinctly  stated.  This  report  also  plainly  indicates  an 
understanding  or  expectation  that  the  property  assigned 
would  be  marshaled  between  the  creditors  of  Farr  and  the 
creditors  of  the  firm.  It  was  made  January  19,  1884,  while 
the  first  claim  proved  was  presented  to  the  assignee  January 
28,  1884.  Fuller  notice  than  this  rejiort  contained,  of  the 
equity  of  the  firm  creditors,  could  not  well  be  given.     Ilenca 
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those  creditors  are  still  entitled  to  have  the  partnership  prop- 
erty applied  to  the  payment  of  their  debts,  in  preference  to  the 
debts  of  Farr's  individual  creditors. 

The  fourth  proposition  denies  the  right  of  the  complainant 
to  impeach  this  assignment. 

The  assignment  was  in  the  form  sanctioned  by  our  statute; 
it  was  for  the  benefit  of  all  creditors  who  were  entitled  to  any 
share  in  the  property  assigned;  it  created  no  preferences,  and 
it  provided  for  no  delay  beyond  what  was  necessary  for  the 
execution  of  the  trust  which  it  properly  declared.  Although 
such  assignments  to  hinder  creditors  from  obtaining  that  prior- 
ity of  lien  which  otherwise  their  vigilance  might  secure,  yet 
they  are  not  on  that  account  within  the  meaning  and  scope 
of  the  statute  which  avoids  transfers  to  defraud  creditors:  2 
Pomeroy's  Eq.  Jur.,  sec.  994,  note.  The  assignment  was  per- 
fected before  the  entry  of  complainant's  judgments,  and  as  it 
operated  to  divest  the  legal  title  of  the  debtors,  the  complain- 
ant's executions  did  not  become  a  lien.  The  assignment,  as 
we  construe  it,  placed  all  creditors  of  the  same  class  upon  an 
equal  footing,  and  in  such  cases  equality  is  equity.  Conse- 
quently, both  in  law  and  in  equity,  the  complainant  is  bound. 

The  conclusion  of  the  matter  is,  that  the  property  of  Farr, 
and  the  property  of  J.  C.  Farr  &  Co.,  should  be  marshaled  be- 
tween the  creditors  of  those  two  debtors  respectively. 

It  only  remains  to  consider  whether  the  parties  and  plead- 
ings in  the  cause  are  such  as  will  warrant  a  decree  to  the  fore- 
going effect. 

The  parties  are  Hagerman,  Fielder,  Farr,  all  their  judgment 
creditors,  and  Arnold,  the  assignee,  who  represents  the  other 
creditors  in  all  questions  relating  to  the  property  assigned: 
Pillshury  v.  Kingon,  33  N.  J.  Eq.  287;  36  Am.  Rep.  556.  These 
include  all  parties  necessary  for  such  a  decree. 

The  primary  design-  of  the  bill  of  complaint  was  to  have  the 
partnership  effects  subjected  to  the  lien  of  the  complainant's 
executions,  and  consequently  it  was  filed  on  behalf  of  the 
complainant  alone;  while,  in  our  judgment,  the  complainant 
has  no  peculiar  lien,  and  has  only  a  right,  in  common  with  all 
other  partnership  creditors,  to  have  the  partnership  assets 
marshaled  for  their  benefit;  and  therefore  the  bill  should  have 
been  exhibited  on  behalf  of  the  complainant,  and  all  other 
creditors  of  the  same  class  who  might  conie  in  under  it.  But 
the  bill  sets  out  all  the  facts  upon  which  our  conclusion  is 
founded,  and    one  of  its  prayers  is:    "That,  if  necessary,  a 
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receiver  may  be  appointed  to  take  charge  of  the  business,  as- 
sets, and  effects  of  the  said  John  C.  Farr,  and  also  those  which 
were  of  the  said  J.  C.  Farr  &  Co.,  and  which  are  claimed  by 
said  Arnold  by  virtue  of  said  pretended  deed  of  assignment, 
to  manage,  control,  and  dispose  of  the  same  under  the  direc- 
tion of  this  honorable  court." 

This  prayer  is  appropriate  for  the  relief  to  which  we  think 
the  complainant  and  the  other  firm  creditors  are  entitled,  and 
the  lack  of  an  averment  that  the  suit  is  prosecuted  on  behalf 
of  all  such  creditors  may  be  remedied  by  so  framing  the  de- 
cree as  to  secure  for  all  who  come  in  a  ratable  distribution  of 
the  partnership  assets  among  them:  Hendricks  v.  Robinson,  2 
Johns.  Gh.  283,  297;   Wetherbee  v.  Baker,  35  N.  J.  Eq.  501,  508. 

Let  the  decree  appealed  from  be  reversed,  and  a  decree  be 
entered  in  accordance  with  these  views. 


Maoie,  J.,  dissented,  —  1.  Because  the  bank  had  been  guilty  of  laches  in 
that  while  the  assignment  for  the  benefit  of  creditors  was  made  on  Novem- 
ber 30,  1883,  it  did  not  file  its  present  bill  until  May  30,  1884;  meanwhile  the 
individual  creditors  of  Farr  had  exhibited  their  claims  to  the  assignee,  aggre- 
gating over  eighty  thousand  dollars;  2.  That  tlie  assets  in  the  hands  of  Farr's 
assignee  should  not  be  marshaled,  as  directed  in  the  opinion  of  the  majority 
of  the  court,  because  such  relief  is  not  germane  to  the  bill,  and  because  the 
individual  creditors  of  Farr  are  not  parties  to  this  proceeding;  and  3.  Be- 
cause the  assignment  of  Farr  to  his  assignee  should  be  deemed  an  assignment 
by  him  of  property  held  in  his  individual  capacity  only,  and  not  subject  to 
the  equities  of  the  late  partnership,  or  of  its  creditors. 

Fraud,  What  is.  —  The  mere  failure  to  perform  a  parol  agreement  made 
in  good  faith  is  not  fraud:  Feeny  v.  Howard,  79  Cal.  525;  12  Am.  St.  Rep. 
162;  nor  does  the  mere  failure  to  perform  a  covenant  relate  back  and  render 
the  aame  fraudulent;  but  although  a  promise  is  not,  strictly  speaking,  a  rep- 
resentation, yet  if  one  makes  a  promise  in  bad  faith,  never  intending  to  per- 
form it,  he  is  guilty  of  fraud  for  which  the  contract  may  be  rescinded:  Law- 
rence v.  Oayetty,  78  Cal.  126;  12  Am.  St.  Rep.  29,  and  see  note  36,  37,  for 
false  representations  for  which  a  contract  may  be  rescinded. 

Rfscission  of  Contracts.  —  As  to  the  duty  of  a  party  who  seeks  rescis- 
sion: Johnson  v.  Evans,  8  Gill,  155;  50  Am.  Dec.  669,  and  extended  note  G72- 
681.  As  to  liow  and  when  the  right  of  rescission  must  be  exercised:  Note  to 
Bryant  v.  Ishurgh,  74  Id.  657-662.  A  party  to  a  contract  who  has  the 
right  to  rescind  it  on  account  of  fraud  must  exercise  such  right  within  a 
reasonable  time  after  discovering  the  fraud;  for  a  person  defrauded  nmst 
act  prom^jtly  to  repudiate  a  fraudulent  transaction,  and  must  do  nothing 
in  atfirmance  of  the  contract  nor  retain  any  benefits  thereunder:  Yovikj 
V.  Arntze,  86  Ala.  116;  Merrill  v.  Wilson,  66  Mich.  232;  Thompson  v.  Peck; 
115  Ind.  512;  Hart  v.  Kimball,  72  Cal.  283;  Paine  v.  Harrison,  38  Minn.  346; 
Sheffiel'i  etc.  Co.  v.  Neill,  87  Ala.  158;  Wation  v.  Baker,  71  Tex.  739;  JJailey 
v.  Fox,  78  Cal.  389.  One  jjarty  to  a  contract  cannot  rescind  without  placing 
or  ofi"ering  to  place  tlie  other  party  in  st  itu  quo:  Francis  v.  Neiv  York  etc.  H'y 
Co.,  108  X.  Y.  93;  Bailey  v.  Fox,  78  Cal.  389;  Bell  v.  Keepers,  39  Kan.    lu."); 
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Younj  V.  Arnfzp,  86  Ala.  116;  Merrill  v.  WiUon,  66  Mich.  232.  Courts  of 
equity  have  jurisdictioa  to  rescind  contracts  for  fraud:  Korne  r.  Rome,  30 
W.  Va.  1;  Marah  v.  Scott,  125  111.  114;  Matthews  r.  Crockett,  82  V*.  394; 
Dakota  etc.  Co.  v.  Price,  22  Neb.  96;  Co/er  v.  Moore,  87  Ala.  705;  Cowlea  v. 
Barber,  74  Iowa,  71;  Mohler  v.  Carder,  73  Id.  582;  or  for  a  material  change 
of  the  subject-matter  of  the  contract  brought  about  by  one  party  without  the 
assent  of  the  other:  Harris  v.  Piatt,  64  Mich.  105;  or  for  non-performance: 
Oray  v.  Su.^peiision  etc.  Mfg.  Co.,  127  111.  187;  but  one  cannot  rescind  a  divisi- 
ble contract  for  a  breach  of  its  conditions,  unless  such  breach  goes  to  the 
whole  consideration:  Hamen  v.  Consumers'  etc.  Co.,  73  Iowa,  77.  And  until 
a  contract  is  fully  performed  on  both  sides,  it  is  liable  to  bo  rescinded:  Lind' 
say  V.  Class,  119  Ind.  301;  but  a  contract  for  the  benefit  of  a  third  person 
cannot  be  rescinded  so  long  as  the  promisor  continues  to  receive  the  consid- 
eration from  the  original  promisee:  Malone  v.  Crescent  City  etc.  Co.,  77  CaU 
38;  nor  can  a  purchaser  rescind  a  contract  releasing  his  vendor  from  an  ex- 
ecutory contract  of  sale,  and  substituting  a  new  contract  for  other  property, 
merely  on  account  of  fraudulent  representations  in  procuring  such  release 
and  substitution,  unless  damage  or  injury  is  shown  sufficient  to  authorize 
such  rescission:  Marriner  v.  Dennison,  78  Cal.  202.  Equity  may  refuse  to 
rescind  a  contract  when  complainant  fails  to  prove  any  injury  resulting  to 
himself  by  reason  of  the  alleged  fraud:  Simmons  v.  Hill,  77  Iowa,  378. 
Where  there  has  been  no  attempt  to  perform  any  part  of  a  contract,  and 
the  time  for  its  performance  has  expired,  it  may  be  treated  as  rescinded 
without  giving  any  notice  thereof  to  the  non-performing  party:  Kennedy  v. 
Einbry,  72  Tex.  387. 

Bona  Fidb  Purchasers,  Who  abb,  — To  be  a  bona  fide  purchaser,  one  must 
purchase  without  notice:  Blanchard  v.  Tyler,  12  Mich.  339;  86  Am.  Dec.  57, 
and  note;  Fifzjerald  v.  Bar'ker,  96  Mo.  GGl;  9  Am.  St.  Rep.  375,  and  note; 
Knapp  V.  Bailey,  79  Me.  195;  1  Am.  St.  Rep.  295,  and  note;  Young  v.  Kellar, 
94  Mo.  581;  4  Am.  St.  Rep.  405,  and  cases  cited  in  note;  Evans  v.  Templeton, 
69  Tex.  375;  5  Am.  St.  Rep.  71,  and  note;  Dagger  v.  Dugger,  84  Va.  180; 
Hume  V.  Franzen,  73  Iowa,  25;  Green  v.  Qreen,  41  Kan.  472;  Wilson  t.  Camp- 
bell, 119  Ind.  286;  Strohm  v.  Good,  113  Id.  93. 

Partnership.  '■ — Power  of  one  partner  to  dispose  of  firm  property  for  the 
payment  of  his  individual  debts,  and  the  effect  of  such  a  disposal:  Camion  v. 
Lindsey,  85  Ala.  198;  7  Am.  St.  Rep.  38,  and  particularly  note;  Davles  y 
Atkinson,  124  III.  474;  7  Am.  St.  Rep.  373,  and  extended  note;  Williams  v 
Lewis,  115  Ind.  45;  7  Am.  St.  Rep.  403,  and  note.  Firm  creditors  have 
superior  rights  and  equities,  with  respect  to  partnership  property,  over  the 
creditors  of  the  individual  members  of  the  firm:  Rotheli  v.  Grimes,  22  Neb. 
526;  First  National  Bank  v.  Brenneisen,  97  Mo.  145;  In  re  Hooker's  Assignment, 
75  Iowa,  377;  but  a  chattel  mortgage  executed  by  all  the  partners  upon  all 
the  partnership  property,  to  secure  the  individual  debt  of  one  partner,  if 
made  in  good  faith  in  the  absence  of  fraud,  is  valid,  even  though  the  partners 
are  insolvent:  Pui-ple  v.  Farrington,  119  Ind.  164. 
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Thk  Retxtrn  of  a  Writ  of  Habeas  CoRrtTs  Made  under  Oath  will  bs 
Takkm  as  True  unless  den.eil  by  the  party  against  whom  it  is  made.  If 
a  petitioner  sees  fit  to  bring  on  the  hearing  on  the  averments  in  the  peti- 
tion and  the  return,  he  must  be  considered  as  conceding  the  truth  of  all 
material  facts  stated  in  the  sworn  return. 

Habkas  Corpus  tor  Custody  of  Infant  —  Order  Which  mat  be  Made.  — 
When  the  subject  of  a  writ  of  habeas  corpus  is  a  child,  or  other  person 
not  capable  of  self -protection,  the  court  may  take  the  subject  of  illegal 
restraint  from  the  custody  of  one  person  and  hand  it  over  to  another. 
The  court  may  stop  with  a  mere  removal  of  restraint,  or  it  may,  in  its 
discretion,  go  further,  and  determine,  for  the  time  being,  the  custody  of 
the  subject  of  the  writ. 

Infants  —  Powbr  of  Chancery  over  Custody  of.  — The  court  of  chancery 
has  an  inherent  jurisdiction  with  respect  to  the  right  of  custody  of  chil- 
dren, and,  in  the  exercise  of  this  jurisdiction,  may  permanently  fix  the 
status  of  infants,  even  in  disregard  of  the  legal  rights  of  parents,  where 
the  welfare  of  the  infants  requires  it.  Nor  is  it  material  to  the  exercise 
of  this  power  in  what  way  the  subject  is  brought  into  court. 

BiQHT  OF  Parents  to  Custody  of  Children.  —  It  is  the  strict  legal  right 
of  the  parents,  and  those  standing  in  loco  parentis,  to  have  the  custody  of 
their  infant  children,  as  against  strangers;  but  the  court  will  not  regard 
this  right  as  controlling,  when  to  do  so  would  imperil  the  personal  safety, 
morals,  health,  or  happiness  of  a  child. 

Custody  of  Children,  Wishes  of,  when  will  be  Considered  in  De- 
termining. —  When  resolving  the  question  what  will  best  subserve  the 
interest  and  happiness  of  a  child,  its  own  wish  and  choice  may  be  con- 
sulted and  given  weight,  if  it  be  of  an  age  and  capacity  to  form  a  rational 
judgment.  The  wishes  of  children  of  sufficient  capacity  should  be  given 
especial  consideration  when  their  parents  have  for  a  long  time  voluntarily 
allowed  them  to  live  in  the  family  of  another.  A  parent,  by  transplant- 
ing his  oflFspring  into  another  family,  and  surrendering  all  care  of  it  for 
BO  long  a  time  that  its  interests  and  affections  attach  to  the  adopted 
home,  thereby  seriously  impairs  his  right  to  have  its  custody  awarded 
to  him  by  judicial  decree. 

Riker  and  Riker,  for  the  appellant. 

J.  Frank  Fort  and  James  M.  Fiak,  for  the  respondents. 

Knapp,  J.  Upon  the  respondents'  petition  to  the  chancel- 
lor, the  writ  of  habeas  corpus  went  to  the  appellant,  command- 
ing him  to  have  before  the  court  Clara  Belle  Collins,  a  child 
of  the  petitioners,  who,  as  the  petition  alleged,  was  in  the  ap- 
pellant's custody,  and  restrained  of  her  liberty.  The  appel- 
lant made  return  to  the  writ  under  oath,  as  required  by  the 
Btatuto  (Rev.  470,  sec.  15),  setting  forth  the  causes  and  cir- 
cumstances under  which  the  said  Clara  was  abiding  in  his 
family.     No  answer  was  filed  to  the  return. 
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The  first  matter  to  be  considered  is  the  effect  to  be  given  to 
such  return  in  deciding  the  controversy.  The  case  proceeded 
to  a  determination  before  the  vice-chancellor  upon  the  petition 
and  return. 

The  rule  generally  applicable  to  pleadings  between  parties 
in  court  is,  that  facts  material  in  the  cause,  and  formally 
averred  in  a  pleading,  unless  denied  by  the  party  against 
whom  they  are  pleaded,  are,  for  the  purposes  of  decision,  ac- 
cepted as  true  by  the  adjudicating  tribunal.  There  seems  to 
be  no  good  reason  for  thinking  the  principle  inapplicable  in  a 
proceeding  of  this  character.  In  Bennet  v.  Bennet,  13  N.  J.  Eq. 
114,  upon  a  return  made  by  the  respondent  to  a  writ  of  habeas 
corpus,  the  petitioner,  upon  the  coming  in  of  the  return,  applied 
for  and  had  leave  to  file  her  answer  traversing  the  return,  and 
an  order  was  made  that  either  party  might  take  testimony  upon 
the  answer  being  filed.  So  in  Baird  v.  Baird,  18  Id.  194,  the 
same  course  of  practice  was  pursued. 

These  cases  show  the  practice  to  be,  to  obtain  leave  to  trav- 
erse the  facts  stated  in  the  return,  if  the  petitioner  questions 
their  truth.  The  court  will  grant  this  to  the  petitioner  when 
the  truth  of  the  return  is  not  conceded. 

When  the  truth  of  the  return  is  denied  by  answer,  then  an 
order  to  take  testimony  upon  the  issue  of  fact  thus  made  is 
allowed.  If  the  petitioner  sees  fit  to  bring  on  the  hearing  on 
the  averments  in  the  petition  and  the  return  (which  he  may 
do),  he  must  be  considered  as  conceding  the  truth  of  all  ma- 
terial facts  stated  in  the  sworn  return.  Otherwise  their  truth 
could  not  be  established,  for  the  rule  to  take  testimony  is 
granted  only  when  an  issue  of  fact  is  formed.  At  common  law 
the  return  to  a  writ  of  habeas  corpus  could  not  be  controverted: 
Bac.  Abr.,  tit.  Habeas  Corpus,  sec.  13.  The  remedy  for  false 
return  was  an  action  on  the  case  by  the  party,  or  by  indict- 
ment. Subsequently,  instead  of  indictment,  the  courts  pun- 
ished for  false  return  as  a  contempt. 

The  decree  in  this  case  ordered  the  custody  of  the  infant  to 
be  surrendered  to  its  parents.  It  is  said  that  the  decree  goes 
too  far  in  any  event  when  it  does  more  than  relieve  from  illegal 
restraint.  The  chancellor  in  this  state  exercises  a  concurrent 
jurisdiction  with  law  judges  on  habeas  corpus.  No  doubt  it  is 
true  that  in  the  ordinary  use  of  tlie  writ  the  court  may  content 
itself,  wiiere  the  suhjectof  the  alleged  imprisonment  is  capable 
of  self-protection,  with  a  judgment  or  order  freeing  the  person 
from  illegal  custody,  and  restoring  him  to  liberty.     JUit  it  is 


723  Richards  v.  Collins.  [New  Jersey, 

quite  clear  that  in  this  use  of  the  writ  judges  have  not  refused 
to  exert  a  larger  power,  and  have  quite  frequently,  in  the  case 
of  children,  taken  the  subject  of  illegal  restraint  from  the 
custody  of  one  and  handed  it  over  to  another. 

That  this  is,  and  from  earlier  times  has  heen,  the  rule  of 
practice  on  habeas  corpus,  is  made  apparent  in  the  opinion  de- 
livered in  the  court  of  errors  in  Baird  v.  Baird,  19  N.  J.  Eq. 
481,  and  also  by  the  opinion  of  the  chancellor  in  the  same  case 
in  18  Id.  481. 

The  court  may  stop  with  the  mere  removal  of  restraint,  or 
in  its  discretion,  may  go  further,  and  determine  for  the  time 
being  the  custody  of  the  subject  of  the  writ. 

But  the  court  of  chancery  exercises  a  far  more  extended  con- 
trol in  respect  to  the  right  of  custody  of  children  in  virtue  of 
an  inherent  jurisdiction  over  that  subject.  In  the  exercise  of 
this  higher  authority,  that  court  may  permanently  fix  the 
status  of  infants  even  in  disregard  of  the  legal  rights  of  parents, 
where  the  welfare  of  the  infants  requires  it.  Nor  is  it  material 
to  the  exercise  of  this  power  in  what  way  the  subject  is  brought 
into  court.  In  Baird  v.  Baird,  18  N.  J.  Eq.  481,  the  petition 
was  to  the  chancellor  as  one  of  the  judicial  officers  authorized 
by  statute  to  issue  the  writ,  and  not  to  him  in  the  exercise  of 
the  more  general  jurisdiction  of  the  court  of  chancery.  But 
the  return  to  the  writ  and  the  answer  to  the  return  filed  by  the 
petitioner  presented  a  case  for  the  cognizance  of  the  court  in 
its  more  general  jurisdiction.  The  chancellor  doubted  whether, 
in  the  proceeding,  the  general  powers  of  the  court  of  equity 
were  invoked,  yet,  on  appeal,  the  court  of  errors  declared  that 
when  an  issue  is  made  by  the  pleadings,  and  proof  on  the 
question  of  the  right  to  the  permanent  custody  of  infants, 
the  case  addresses  itself  to  the  general  authority  of  equity  as 
the  public  guardian  of  infants. 

It  becomes  necessary,  in  this  case,  to  determine  in  which  of 
these  aspects  it  stands  before  the  court. 

In  my  opinion,  the  pleadings  present  a  controversy  such  as 
addresses  itself  to  the  general  equitable  powers  of  the  court. 
The  parties  are  claiming  the  right  of  permanent  custody  of  the 
child,  and  they  stand  in  a  position  to  litigate  that  question. 
Facts  sufficient  for  its  decision  are  put  upon  the  record.  The 
case  throughout  has  proceeded  as  one  in  the  equity  court.  It 
was  referred  out  of  the  court  of  chancery  to  one  of  the  vice- 
chancellors,  and  the  decree  entered  was  upon  his  determina- 
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tion  and  advice.     On  this  theory  alone  could  the  award  of 

permanent  custody  have  been  decreed. 

The  case  is  within  the  rule  of  practice  declared  in  Baird  v. 
Baird,  21  N.  J.  Eq.  384. 

Whatever  decree  there  shall  here  be  directed  will,  to  the  ex- 
tent of  its  own  terms,  fix  the  future  status  of  the  child  with 
some  stability  and  permanence. 

The  decree  below  must  then  be  tested  by  the  principles 
which  control  in  equity  in  disposing  of  the  custody  of  infants. 

Doubtless  it  is  the  strict  legal  right  of  parents  and  those 
standing  in  loco  parentis  to  have  the  custody  of  their  infant 
children  as  against  strangers.  This  right  will  control  the  judg- 
ment of  the  court,  unless  circumstances  of  weight  and  im- 
portance connected  with  the  welfare  of  the  child  exist  to 
overbear  such  strict  legal  right. 

The  court  will  not  regard  the  parental  right  as  controlling, 
when  to  do  so  would  imperil  the  personal  safety,  morals, 
health,  or  happiness  of  the  child.  In  determining  this  deli- 
cate and  often  difficult  judgment,  the  court  looks  at  the  char- 
acter, condition,  habits,  and  other  surroundings  of  claimants. 

In  resolving  the  general  question  of  what  will  best  subserve 
the  interest  and  happiness  of  the  child,  its  own  wish  and 
choice  may  be  cousulted  and  given  weight,  if  it  be  of  an  age 
and  capacity  to  form  a  rational  judgment.  There  is  no  fixed 
age  which  capacitates  such  choice.  It  depends  upon  the  ex- 
tent of  its  mental  development:  Commonivealth  v.  Hammond, 
10  Pick.  274;  Matter  of  McDowle,  8  Johns.  328;  People  v.  Che- 
(jaray,  18  Wend.  637. 

The  wishes  of  children  of  sufficient  capacity  to  form  them 
are  given  especial  consideration,  where  the  parents  have,  for  a 
length  of  time,  voluntarily  allowed  their  children  to  live  in 
the  family  of  others,  and  thus  form  home  associations  and 
ties  of  affection  for  those  having  their  care  and  nurture,  and 
when  it  would  mar  the  happiness  of  the  children  to  sever  such 
ties. 

The  relation  of  parent  and  child  is  regarded  as  not  fully 
characterized  by  the  relative  duties  of  service  and  support. 
Nature's  provision  of  mutual  affection  commonly  exists  as  the 
incentive  to  parental  and  filial  duty  and  the  bond  of  family 
union.  It  is  the  instinct  of  childhood  to  attach  itself  and 
cling  to  those  who  perform  toward  it  the  parental  office;  and 
they  become  endeared  to  it  by  Uiinistering  to  its  dependence 
A  parent,  by  transplanting  his  offspring  into  another  family. 
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and  surrendering  all  care  of  it  for  so  long  a  time  that  its  in- 
terest and  aflfections  all  attach  to  the  adopted  home,  may 
thereby  seriously  impair  his  riglit  to  have  back  its  custody 
by  judicial  decree.  In  a  controversy  over  its  possession,  its 
welfare  will  be  the  paramount  consideration  in  controlling  the 
discretion  of  the  court.  The  strict  right  of  the  parent  will  be 
passed  by,  if  a  judgment  in  observance  of  such  right  would 
substitute  a  worse  for  a  better  custodian. 

Guided  by  the  foregoing  considerations,  and  accepting  tlie 
facts  set  forth  in  the  return  to  the  writ  as  true,  I  am  unable  to 
agree  with  the  court  below  in  its  disposal  of  this  case. 

The  decree  below,  as  it  seems  to  me,  regards  nothing  but  the 
strict  legal  right  of  the  parent,  discarding  as  immaterial  the 
circumstances  which  brought  the  subject  of  the  writ  into  the 
appellant's  family,  and  caused  it  to  be  kept  and  cared  for  from 
its  birth  until  the  issuing  of  this  writ.  Consideration  should 
have  been  given  to  the  fact  that  all  it  knew  of  home  or  family 
ties  grew  up  with  the  parental  care  bestowed  upon  it  by  the 
appellant  and  his  wife.  The  difference  in  the  homes  of  the 
litigants,  with  the  child's  better  prospect  in  life  with  its  uncle 
and  aunt,  who  have  both  the  ability  and  the  will  to  advance 
it,  should  have  had  weight  in  the  decision.  Clara  was  of  an 
age  and  capacity  to  form  a  sensible  choice,  and  her  wish  de- 
served consideration. 

It  is  unnecessary,  and  of  no  profit,  to  do  more  than  advert 
to  the  facts  set  forth  in  the  return.  It  is  not  true  that  Clara 
ever  came  to  the  house  of  appellant  by  force  or  the  procure- 
ment of  himself  or  his  wife.  When  Clara's  mother  was  dis- 
tressed by  family  trouble,  she  sought  the  house  of  her  sister, 
Mrs.  Richards,  and  there  gave  birth  to  her  child.  She  asked 
this  sister  and  the  sister's  husband  to  give  it  a  home  with 
them,  to  save  it  from  becoming  an  object  of  public  charity. 
They  agreed  to  take  it  and  rear  it  as  their  own  child.  They 
nursed  and  cared  for  it  through  helpless  infancy.  They 
watched  over  and  provided  for  it  as  it  grew  in  years.  What- 
ever it  has  known  of  parental  love  and  care  is  from  them.  It 
would  be  passing  strange  if  it  had  not  become  bound  to  them 
and  the  home  they  gave  it  with  a  child's  affection.  They 
have  faithfully  executed  their  trust,  and  are  still  willing  and 
abundantly  able  to  provide  for  it  and  advance  it  in  life.  Dur- 
ing all  this  time,  the  respondents,  either  through  inability  to 
give  it  a  home  or  through  indifference,  have  withdrawn  them- 
selves from  it,  and  allowed  it  to  become  rooted  in  its  foster 
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home.  The  true  interest  of  Clara,  under  present  circum- 
Btances,  requires,  in  my  judgment,  that  she  remain  in  the  ap- 
pellant's family. 

In  my  judgment,  the  decree  below  should  be  reversed,  and 
a  decree  entered  committing  the  custody  of  Clara  to  the  ap- 
pellant. Provision  should  be  made  in  the  decree  for  reason- 
able access  of  the  petitioners  to  her,  and  the  right  should  be 
reserved  to  the  petitioners,  in  case  of  a  material  change  of 
circumstances,  to  come  into  court  for  further  direction  and 
assistance. 

This  order  reversed. 


Custody  of  Children.  —  As  to  the  right  of  parents  to  the  custody  of  their 
children,  generally:  Chapsky  v.  Wood,  26  Kan.  650;  40  Am.  Rep.  321,  and 
extended  note  327-330;  Brooke  v.  Logan,  112  Ind.  183;  2  Am.  St.  Rep.  177, 
and  extended  note  183-187.  The  general  rule  is,  that  a  father  is  entitled  to 
the  custody  and  control  of  his  minor  children:  Merritt  v.  Swimley,  82  Va. 
433;  and  where  a  father  places  his  child  in  the  care  and  custody  of  another, 
he  is  not  estopped  to  afterwards  reclaim  it,  although  he  verbally  agreed  i(y 
part  with  his  right  to  the  child's  custody:  Brooke  v.  Logan,  supra;  Washaw  v. 
Gimhle,  50  Ark.  351.  The  common-law  rule  as  to  the  father's  right  to  the  cus- 
tody of  his  minor  children  has  been  modified  by  the  Pennsylvania  statutes, 
which  enact  that  when  the  father  shall  neglect  or  refuse  to  provide  for  them,, 
the  mother  shall  have  the  rights  otherwise  belonging  to  the  father:  Eustice  v. 
Plymouth  Coal  Co.,  120  Pa.  St.  299.  As  to  the  custody  of  minor  childrea 
upon  a  separation  of  the  parents:  McKim  v.  McKim,  12  R.  I.  462;  34  Am. 
Rep.  694,  and  extended  note  698-702;  Miller  v.  Wallace,  76  Ga.  479;  2  Am. 
St.  Rep.  48,  and  note.  Yet  the  disposal  of  the  care  and  custody  of  minor 
children  rests  in  the  seund  discretion  of  the  proper  court:  Merritt  v.  Swimley, 
82  Va.  433;  Coffee  v.  Black,  82  Id.  567;  Miller  v.  Wallace,  76  Ga.  479;  2  Am. 
St.  Rep.  48.  As  to  the  custody  of  legitimate  minor  children  upon  habeas 
corpus:  State  v.  Smith,  6  Greenl.  462;  20  Am.  Dec.  324,  and  extended  note 
330-337;  Miller  v.  Wallace,  supra;  Brooke  v.  Logan,  supra.  A  writ  of  habeas 
corptis  by  a  father  for  the  custody  of  his  minor  child  can  and  should  be 
denied  when  it  clearly  appears  to  the  satisfaction  of  the  court  that  his 
custody  would  not  be  to  the  interests  of  such  child:  Coffee  v.  Black,  supra; 
Washaw  V.  Gimble,  supra;  for  the  best  interest  and  welfare  of  the  child  should 
be  paramount  to  everything  else:  Lambert  v.  Lambert,  16  Or.  486. 


732  Hagerman  v.  Buchanan.         [New  Jersey, 

Hagerman  V.  Buchanan. 

[46  Nkw  Jkrskt  Equity,  292.J 

VOLTTNTART   CONVEYANCE,    WHKN   VOID  AS  TO  SUBSEQUENT  CrBDTTOHS.  — A 

Toluntary  conveyance  or  settlement  can  be  attacked  by  a  subsequent 
creditor  only  upon  the  ground  of  the  existence  of  an  actual  intent  in  the 
minds  of  the  parties,  at  the  time  of  the  execution  of  the  conveyance,  to 
thereby  hinder,  delay,  or  defraud  the  creditors  of  the  grantor. 

Voluntary  Conveyance,  Burden  of  Proof.  —  A  subsequent  creditor  who 
seeks  to  attack  and  avoid  a  voluntary  conveyance  made  by  his  debtor 
must  assume  the  burden  of  proving  an  actual  fraudulent  intent  on  the 
part  of  the  grantor  to  defraud  some  creditor. 

Voluntary  Conveyance,  Fraudulent  Intent  from  What  Presumed.  — 
In  an  attack  upon  a  voluntary  conveyance  by  a  subsequent  creditor,  the 
fact  that  there  were  pre-existing  debts  has  always  been  considered 
more  or  less  important  in  determining  the  existence  of  »  fraudulent  in- 
tent. 

Voluntary  Conveyance,  Presumption  from  Grantor's  Embarking  in 
Hazardous  Business.  —  The  fact  that  the  grantor  enters  into  a  hazard- 
ous business  or  engages  in  a  speculative  enterprise  at  or  soon  after  the 
execution  of  a  voluntary  conveyance  is  strong  evidence  of  a  fraudulent 
intent.  This  intent  will  not  be  inferred,  however,  if  it  appears  that  the 
grantor  earnestly  examined  and  sought  to  inform  himself  regarding  the 
business  into  which  he  entered,  and  was  led  to  believe  that  it  was  en- 
tirely safe. 

Samuel  A.  Patterson  and  Henry  0.  Clayton,  for  the  appel- 
lants. 

Hawkins  and  Durand,  for  the  respondents. 

Reed,  J.  The  complainants  below  furnished  lumber  to  J. 
H.  Hagerman  and  Son  between  the  dates  of  July  24,  1886, 
and  November  29,  1886.  On  March  4,  1887,  a  judgment  was 
recovered  in  the  supreme  court  for  the  sum  of  $958.53,  the 
•price  of  said  lumber.  Under  a  fieri  facias  issued  thereon,  a 
certain  house  and  lot  in  Asbury  Park  was  levied  upon.  The 
title  to  this  property  stood  in  the  name  of  Sarah  Hagerman, 
the  wife  of  the  defendant  John  H.  Hagerman.  It  was  con- 
veyed to  her  by  her  husband,  through  an  intermediate  person, 
on  July  17,  1883.  The  bill  in  this  case  was  filed  by  Buchanan 
&  Co.,  the  judgment  creditors,  for  the  purpose  of  having  the 
conveyance  made  by  Hagerman  to  his  wife  declared  void, 
upon  the  ground  that  it  was  made  to  hinder  and  delay  credi- 
tors, and  to  have  the  property  sold,  and  the  proceeds  applied 
to  the  payment  of  their  judgment.  The  court  below  advised 
that  the  case  stood  in  the  same  posture  as  that  of  Demarest  v. 
Terhune,  18  N.  J.  Eq.  532,  and  that  the  rule  adopted  in  that 
case  was  properly  applicable   to   this.     A  decree  was  accord- 
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ingly  made  that  the  deed  made  by  Hagerman  to  his  wife 
should  be  regarded  only  as  a  security  for  the  consideratioa 
actually  paid  by  her. 

It  is  perceived  that  the  debt  of  the  complainant  was  con- 
tracted over  three  years  after  the  conveyance  was  made  which 
is  attacked.  If  the  conveyance  is  to  be  regarded  as  in  a  degree 
voluntary,  the  creditor  has  a  burden  imposed  upon  him  which 
would  not  exist  had  his  debt  antedated  the  deed.  The  char- 
acter of  a  voluntary  conveyance,  when  attacked  by  a  creditor 
having  a  pre-existing  claim,  is  definitely  settled  in  this  court. 
In  the  case  of  Huston  v.  Castnery  31  N.  J,  Eq.  697,  after  an 
elaborate  review  of  the  course  of  judicial  sentiment  in  this 
state,  it  was  decided  that,  in  respect  to  debts  existing  at  the 
date  of  a  voluntary  conveyance,  the  deed  was  void  by  force 
of  the  statute  relating  to  frauds  and  perjuries.  Against  the 
attack  of  a  creditor  belonging  to  this  class,  neither  the  motive 
which  induced  the  deed,  nor  the  solvency  of  the  grantor  at  the 
time  of  its  execution,  nor  any  other  circumstance  which  might 
bear  upon  the  bona  fides  of  the  parties  to  the  conveyance,  is 
important.  Fraud  is  the  legal  conclusion  arising  from  the 
contemporaneous  concurrence  of  the  two  facts,  namely,  a 
voluntary  deed  and  an  existing  debt  due  by  the  grantor. 

In  respect  to  the  attitude  which  subsequent  creditors  bear 
towards  a  voluntary  conveyance,  there  has  not  been,  so  far  as 
I  recall,  a  deliverance  by  this  court.  But  the  sentiment,  both 
judicial  and  professional,  is  hardly  less  doubtful  upon  this  than 
upon  the  former  question.  The  rule  which  has  been  recog- 
nized is,  that  a  voluntary  settlement  can  be  attacked  by  a  sub- 
sequent creditor  only  upon  the  ground  of  the  existence  of  an 
actual  intent  in  the  mind  of  the  parties  at  the  time  of  the  exe- 
cution of  the  conveyance  to  hinder,  delay,  or  defraud  creditors 
by  means  of  the  deed.  In  the  case  of  Ridgway  v.  Underwood, 
4  Wash.  C.  C.  129,  Judge  Washington,  after  stating  that  he 
had  examined  the  numerous  cases  which  related  to  the  opera- 
tion of  the  statute  (13  Elizabeth),  remarked  that,  with  entire 
satisfaction  to  himself,  he  had  reached  the  following  result: 
"A  voluntary  deed  by  a  person  indebted  at  the  time  to  any 
amount  is  fraudulent  and  void  as  to  such  prior  creditors, 
merely  upon  the  ground  that  he  was  so  indebted.  But  as  to 
subsequent  creditors,  the  deed  is  not  void  for  that  reason,  be- 
cause it  does  not  necessarily  or  even  rationally  follow  that  the 
conveyance  was  fraudulently  made  with  intent  to  hinder  or 
delay  creditors  who  became  such  long  after  the  deed  was  m.ade* 
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But  if  the  case  presents  other  circumstances  frona  which  fraud 
«an  legally  be  inferred,  the  voluntary  conveyance  will  be 
avoided  in  favor  of  a  subsequent  creditor."  This  case  wai 
<jited  with  approval  by  Chancellor  Green  in  his  opinion  in  the 
<5ase  of  Beer.kman  v.  Montgomery^  14  N.  J.  Eq.  106. 

In  the  case  of  Reade  v.  Livingston,  3  Johns.  Ch.  481,  8  Am. 
Dec.  520,  Chancellor  Kent,  after  an  elaborate  view  of  the  au- 
thorities, came  to  the  conclusion,  also,  that,  in  respect  to  pre- 
existing creditors,  a  voluntary  conveyance  was  fraudulent  as 
a  legal  inference,  and  ought  to  be  so  far  as  it  concerned  exist- 
ing debts,  but  that  as  to  subsequent  debts  there  was  no  such 
necessary  legal  presumption,  and  there  must  be  proof  of  fraud 
in  fact.  Indebtedness  existing  at  the  time,  although  not 
amounting  to  insolvency,  must  be  such  as  to  warrant  that 
conclusion.  The  view  of  the  learned  chancellor  was,  that 
while  fraud  would  be  imputed  to  the  voluntary  grantor,  so  far 
as  the  grant  affected  pre-existing  debts,  yet  that  the  fact  of 
the  existence  of  such  debts,  and  their  relative  amount  in  com- 
parison with  the  property  of  the  grantor  remaining,  were,  as  to 
debts  subsequently  arising,  only  facts  which  were  important 
in  determining  whether  there  was  an  actual  intent,  at  the  time 
of  the  conveyance,  to  hinder  and  delay  creditors.  The  doc- 
trine of  this  case,  so  far  as  it  dealt  with  the  attitude  of  a  vol- 
untary grantor  toward  prior  creditors,  was  adopted  by  this 
court  in  the  case  of  Hnston  v.  Castner,  31  N.  J.  Eq.  697. 

The  opinion  in  the  former  case  was  also  noticed  in  the  opin- 
ion in  Hasion  v.  Castner,  supra,  as  one  delivered  by  a  distin- 
guished judge  upon  a  review  of  all  the  decisions  then  extant, 
and  as  one  which  had  largely  shaped  the  jurisprudence  of  this 
country  upon  this  branch  of  equity  jurisprudence.  While  it 
is  true  that  the  court  was  not  dealing  with  the  feature  now 
under  consideration,  yet  the  distinction  between  the  statiLS  of 
the  two  classes  of  creditors  was  a  conspicuous  feature  in  the 
opinion  of  Chancellor  Kent.  It  promulgated  a  doctrine  which 
embraced  within  its  scope  all  creditors.  The  approval  of  the 
opinion  of  Chancellor  Kent  went  far  in  the  direction  of  an  in- 
dorsement of  his  whole  declaration,  which  constitutes  a  single 
and  complete  system  touching  the  doctrine  of  voluntary  set- 
tlements in  respect  to  creditors  of  all  kinds. 

By  reason  of  these  recognitions  of  cases  in  which  the  dis- 
tinction above  mentioned  has  been  formulated,  and  by  reason 
of  the  rational  grounds  upon  which  such  a  distinction  rests,  I 
regard  the  complainant  in  this  case  as  having  the  burden  of 
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showing  that,  at  the  time  the  conveyance  was  made,  there 
existed  an  actual  intent  to  hinder  and  delay  creditors.  This 
conclusion  appears  the  more  reasonable  after  an  examination 
of  the  cases  in  the  English  courts  dealing  with  this  subject. 
From  such  an  examination  it  appears  that  while  there  has 
been  considerable  fluctuation  in  judicial  sentiment  in  respect 
to  the  attitude  of  prior  creditors  who  attack  a  voluntary  con- 
veyance, there  is  little  or  none  in  respect  to  the  posture  of 
subsequent  creditors.  As  to  the  latter  of  the  two  classes  of 
creditors,  the  rule  has  been  quite  uniform,  that  an  actual 
fraudulent  intent  to  defraud  some  creditor  must  be  proved. 

In  an  attack  upon  such  a  conveyance  by  a  subsequent  cred- 
itor, it  is  true  that  the  fact  that  there  were  pre-existing  debts 
has  always  been  considered  more  or  less  important  in  deter- 
mining the  existence  of  a  fraudulent  intent.  Different  equity 
judges  have  accorded  to  the  existence  of  such  debts  different 
degrees  of  probative  force,  and  have  raised  from  the  fact  of 
their  existence  certain  indisputable  presumptions,  but  the  line 
of  adjudications  is  opposed  to  the  notion  that  the  existence  of 
a  prior  debt  of  any  amount  raises  a  conclusive  presumption 
that  a  voluntary  conveyance  is  fraudulent  as  against  the  at- 
tack of  a  subsequent  creditor:  May  on  Fraudulent  Convey- 
ances, 64. 

The  rule  laid  down  by  Chancellor  Kent  and  Judge  Wash- 
ington is  not  only  simple,  but  equitable. 

A  conclusive  presumption  against  a  voluntary  conveyance 
should  be  raised  in  respect  to  those  debts  which  it  may  be  pre- 
sumed were  incurred  upon  the  faith  of  the  ownership  of  the 
property  conveyed. 

It  is  therefore  inequitable  that  the  debtor  should  be  per- 
mitted to  give  away  such  property  at  the  expense  of  a  pre- 
existing creditor,  whether  the  intention  be  good  or  otherwise. 
But  as  to  creditors  who  become  such  without  any  possible  in- 
ducement arising  from  such  ownership,  no  such  conclusive 
presumption  should  arise.  No  equitable  consideration  re- 
quires it;  and  besides,  if  such  a  rule  be  adopted,  no  settle- 
ment could  be  made  which  would  not  be  at  the  mercy  of  the 
grantor  during  his  lifetime.  The  power  to  incur  debts  would 
be  a  power  to  subject  the  property  to  a  liability  for  their  pay- 
ment at  any  time.  So,  as  already  remarked,  equitable  con- 
eideiutions,  as  well  as  the  weight  of  authority,  are  in  favor  of 
the  rule  that  an  actual  intent  to  defraud,  arising  from  all  the 
circumstances  surrounding   the  transaction,  must  be   proved 
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before  a  voluntary  conveyance  will  be  decreed  void  at  the  suit 
of  a  subsequent  creditor. 

An  observation  seems  appropriate  in  respect  to  the  legal 
terms  which  are  employed  in  dealing  with  these  two  classes  of 
cases.  Void  voluntary  conveyances,  when  spoken  of  in  re- 
spect to  either  class  of  creditors,  are  styled  fraudulent,  but  as 
to  the  former  class  there  is  said  to  be  legal  fraud,  and  as  to 
the  latter  class,  actual  fraud. 

There  is  force  in  the  remark  of  Mr.  Bigelow  that  the  term 
"legal  fraud"  is  a  misnomer.  The  word  "fraud"  implies 
moral  turpitude.  When  a  transaction  is  voided  by  the  statute 
without  respect  to  the  motive  which  induced  it,  but  upon  con- 
eiderations  of  policy  only,  it  is  unlawful,  and  not  fraudulent. 
To  style  it  fraudulent,  whether  the  fraud  be  legal  or  otherwise, 
may  fix  an  unmerited  stigma  upon  the  party  to  the  trans- 
action. A  more  just  and  appropriate  appellation  to  apply  to 
conveyances  of  the  former  class  would  be  simply  unlawful, 
while  the  term  "  fraudulent "  would  still  properly  be  applica- 
ble to  the  latter  class  of  conveyances. 

The  question  of  fact  remains  to  be  considered,  whether 
there  was  an  intention  existing  in  the  mind  of  the  parties  to 
the  present  conveyance  to  hinder  and  delay  creditors,  which 
induced  the  execution  of  the  deed.  In  the  first  place,  the 
facts  proved  show  that  that  conveyance  was  voluntary  only 
in  respect  to  a  slight  proportion  of  the  value  of  the  property 
sold.  The  wife,  at  the  time  of  the  conveyance,  was  a  creditor 
of  her  husband.  According  to  the  testimony,  the  lot  sold  was 
worth  about  two  thousand  dollars.  Mr.  Hagerman  says  the 
house,  outhouses,  barns,  and  fences  cost  two  thousand  five  hun- 
dred dollars.  The  whole  property  was  worth  from  four  thou- 
sand five  hundred  to  five  thousand  dollars. 

The  claims  of  the  wife  against  her  husband  were  the  follow- 
ing: She  had  owned  property  in  Brooklyn  before  she  and  her 
husband  removed  thence  to  Asbury  Park.  In  1876  she  sold 
this  property,  upon  which  there  was  a  mortgage  for  five  thou- 
sand dollars,  for  the  sum  of  seven  thousand  four  hunJied  dol- 
lars. The  balance,  amounting  to  two  thousand  four  hundred 
dollars,  she  loaned  to  her  husband.  He  gave  her  a  mortgage 
to  secure  this  loan,  with  the  interest  thereon,  amounting  to- 
gether to  the  sura  of  $2,814.  There  was  upon  this  property, 
upon  which  the  mortgage  was  given,  another  mortgage  of  six 
hundred  dollars,  which  mortgage  she  paid  from  the  proceeds 
of  some  building  and  loan  association  stock  which  she  owned. 
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If  interest  be  allowed  her  on  her  mortgage  from  December  6, 
1879,  to  July  17,  1883,  it  would  amount  to  $610  more.  There 
"is  nothing  in  the  case  to  show  that  she  should  not  be  entitled 
to  interest,  as  would  any  other  mortgagee. 

It  is  true,  she  lived  in  the  house,  but  nevertheless  it  was  the 
home  of  her  husband,  and  it  was  her  home,  because  it  was  his 
home.  She  cannot  be  regarded  as  a  mortgagee  in  possession. 
The  husband  owned  the  legal  title,  and  was  himself  in  posses- 
sion of  the  property. 

Nor  does  the  fact  that  she  took  in  boarders,  and  received 
compensation  therefor,  change  this  condition  of  affairs.  She 
says  that  she  expended  the  money  so  received  in  the  care  and 
reparation  of  the  property.  But  if  this  be  not  so,  it  would  not 
-affect  the  position  of  the  husband  as  the  head  of  the  family  in 
possession;  for  if  she  took  the  proceeds  of  the  boarders,  it  was 
the  proceeds  of  her  own  labor,  which  the  husband  had  the 
right  to  permit  her  to  appropriate:  Peterson  v.  Muljord,  36 
N.  J.  L.  481;  Luse  v.  Jones,  39  Id.  707. 

Indeed,  the  reception  of  boarders  seems  to  have  been  a  mere 
incident  of  the  housekeeping,  and  in  no  way  diminished  the 
value  of  the  use  of  the  property  to  Mr.  Hagerman,  but  prob- 
ably diminished  the  housekeeping  expenses,  which  would 
otherwise  have  fallen  legally  upon  him.  So  I  regard  the 
amount  of  the  indebtedness  of  the  husband  to  the  wife  as 
reaching  to  the  sum  of  four  thousand  dollars. 

I  place  the  value  of  the  house  from  four  thousand  five  hun- 
dred to  five  thousand  dollars,  and  I  doubt  if  it  would  have 
brought  more  than  the  latter  sum  in  the  market.  So  the  dif- 
ference between  the  wife's  claim  and  the  value  of  the  property 
which  she  received  is  not  great. 

But  there  is  another  fact  which  still  further  reduces  the 
amount  of  this  difference:  the  wife  had  her  inchoate  right  of 
dower  in  the  property,  the  value  of  which,  of  course,  could  not 
be  applied  to  the  payment  of  her  husband's  creditors.  The 
fact  of  this  encumbrance  upon  the  property  in  some  degree 
diminishes  its  salable  value.  So  I  think  it  appears  true,  as  I 
have  already  remarked,  that  the  voluntary  element  in  this 
transaction  is  small,  relative  to  the  entire  value  of  the  prop- 
erty, and  this  is  a  material  feature  in  solving  the  question 
whether  the  conveyance  was  fraudulent. 

The  point  strongly  insisted  upon  by  the  counsel  for  the 
complainants  was,  that  it  appeared  that  on  the  day  the  deed 
was  given   Mr.  Hagerman  entered  into  a  partnership.      He 
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became  a  member  of  the  firm  of  J.  C.  Farr  &  Co.  He  gave  for 
his  interest  in  the  firm  two  promissory  notes  of  seven  thousand 
five  hundred  dollars  each,  both  amounting  to  fifteen  thousand 
dollars.  It  appears  that  this  firm  became  insolvent  in  three 
or  four  months  thereafter.  It  is  argued  that  this  shows  that 
Mr.  Hagerman  was  entering  upon  a  hazardous  enterprise,  and 
that  this  deed  was  made  to  place  his  property  beyond  the 
reach  of  future  creditors. 

Now,  it  is  true  that  the  fact  that  a  person  has  entered  into  a 
hazardous  business  or  engaged  in  a  speculative  enterprise  at 
or  soon  after  the  execution  of  a  voluntary  conveyance  is 
strong  evidence  of  a  fraudulent  intent.  It  evinces  a  desire  to 
reap  the  benefit  for  himself  if  successful,  and  escape  responsi- 
bility if  unlucky.  Nevertheless,  each  case  must  stand  upon 
its  own  footing,  and  no  legal  rule  can  be  adopted  as  to  the 
quantity  of  proof  or  the  particular  complexity  of  facts  which 
will  annul  a  conveyance  upon  this  ground.  The  character  of 
the  business,  the  degree  of  pecuniary  hazard  incurred,  the 
amount  of  property  remaining  in  the  grantor,  the  value  of  the 
property  conveyed,  the  acts  and  words  occurring  coincidently 
with  the  transaction,  are  to  be  viewed  together  in  solving  the 
question  of  fraudulent  intent. 

Now,  viewing  these  transactions  together,  I  do  not  think 
Buch  an  intent  has  been  proved.  I  think  that  Mr.  Hagerman 
inquired,  as  he  says  he  did,  particularly  about  the  business  of 
Farr  &  Co.,  and  that  he  tried  to  be  careful  not  to  involve  him- 
self in  a  precarious  business. 

I  think  it  was  only  when  he  was  convinced  by  the  per- 
suasions of  Mr.  Farr  that  it  was  entirely  safe,  and  that  the 
amount  of  his  notes  would  be  paid  out  of  the  proceeds,  that  he 
entered  into  the  business.  He  says  it  was  understood  that  the 
old  firm  had  assets  to  the  amount  of  forty  thousand  dollars, 
and  that  the  liabilities  which  the  new  firm  assumed  were  only 
fifteen  thousand  or  twenty  thousand  dollars.  Although  in  fact 
the  business  was  risky,  as  the  result  disclosed,  as  Hagerman 
understood  it  at  the  time  he  become  connected  with  it,  it  did 
not  so  present  itself.  He  undoubtedly  wished  to  place  his 
wife  in  a  position  of  security,  as  she  had  frequently  requested. 
But  this  is  the  object  of  every  settlement.  She  had  no  security 
for  the  six  hundred  dollars.  Taking  into  consideration  the 
fact  that  he  says  that  he  had  eighteen  hundred  dollars  in 
bank,  and  a  lot  worth  six  hundred  dollars,  that  the  voluntary 
elements  in  the  conveyance  are  so  small,  and  that  he  seems 


March,  1889.]        Haqerman  v.  Buchanan.  7Z9 

to  have  been  led  to  believe  that  the  business  he  afterward* 
engaged  in  was  entirely  safe,  I  do  not  think  it  proved  that  tha 
conveyance  to  his  wife  was  induced  by  a  fraudulent  intent  ta 
hinder  and  delay  creditors. 

The  decree  below  should  be  reversed. 


Voluntary  Conveyances.  —  1.  What  Tramfera  are  Voluntary.  —  A  volun- 
tary conveyance  has  been  described  as  one  made  without  any  consideration 
whatever:  Jackson  v.  Peck,  4  VVeud.  300;  Skontz  v.  Brown,  27  Pa.  St.  123;. 
Seward  v.  Jackson,  8  Cow.  40G.  The  fact  that  a  transfer  was  made  upon  aa 
inadequate  consideration  is  doubtless  one  which  may  be,  and  ought  to  be,  con- 
sidered by  a  court  or  jury  in  determining  whether  or  not  the  transfer  was- 
made  with  intent  to  defraud  the  creditors  of  the  grantor,  and  if,  in  connec- 
tion with  other  circumstances,  it  satisfies  them  of  such  fraudulent  intent,  th& 
transfer  should  be  disregarded:    Washband  v.   Washband,  27  Conn.  424. 

The  expression  frequently  to  be  found  in  the  opinions  of  the  courts  and 
elsewhere,  that  a  voluntary  conveyance  is  one  entirely  without  consideration, 
is,  in  our  judgment,  inaccurate  and  misleading.  It  cannot  be  that  a  nominal 
consideration,  one  which  neither  the  grantee  nor  the  grantor  could  have  re- 
garded as  other  than  grossly  disproportionate  to  the  value  of  the  property,. 
is  sufficient  to  give  the  transfer  the  same  immunity  from  the  attacks  of  cred- 
itors as  one  which  is  a  fair  equivalent  for  the  property  transferred.  The 
consideration  must  be  substantial,  and  though  it  is  more  than  nominal,  it 
may  well  be  so  inadequate  as  to  convince  any  reasonable,  unprejudiced  per- 
son that  the  transfer  was  voluntary,  either  in  whole  or  in  part.  Speaking  of 
such  a  transfer,  the  court  of  appeals  of  the  state  of  Maryland  very  justly 
said:  "But  it  has  been  strongly  urged  in  argument  that  this  fact  was  an  im- 
material circumstance,  and  that  the  deed,  if  it  rests  upon  a  moneyed  consid- 
eration, must  be  supported,  even  though  that  consideration  bears  no  adequate 
relation  to  the  real  value  of  the  property.  This  proposition,  as  a  universal 
rule,  is  not  correct,  so  far,  at  least,  as  third  persons  are  concerned.  It  is  true 
that  it  gives  to  the  deed,  in  contemplation  of  law,  the  character  of  a  bargain 
and  sale,  and  subjects  it  to  all  the  rules  of  interpretation  and  the  like  which 
govern  such  instruments.  Nevertheless  a  deed,  valid  in  all  respects  as  be- 
tween the  parties,  may  be  assailed  in  chancery  by  creditors  solely  upon  the 
ground  of  inadequacy  of  consideration;  as,  for  example,  where  land  is  sold 
and  conveyed  at  private  sale,  as  this  was,  and  a  consideration  in  money  is  re- 
ceived therefor  palpably  less  than  its  real  value  or  what  it  would  bring  at  a 
public  sale  in  the  market.  In  such  circumstances  a  court  of  equity  will  re- 
gard the  transaction  as  evidence  either  of  fraud  or  of  a  design  on  the  part  of 
the  grantor  to  make  a  gift  to  the  grantee  of  the  difference  between  the  price 
paid  and  the  actual  value  of  the  property;  and  if  the  latter,  the  deed,  to  the 
extent  of  the  difference,  will  be  regarded  as  voluntary,  or  resting  upon  the 
consideration  of  natural  love  and  affection.  If  this  were  not  so,  fraud  could 
be  perpetrated  upon  creditors  with  impunity,  by  converting  the  deeds  based 
in  fact  upon  the  consideration  of  love  and  affection  into  those  based  upon  a 
moneyed  consideration,  by  merely  agreeing  to  receive  a  trivial  price  in 
money  for  the  property  sold":    WortkiiKjton  v.  Bullitt,  6  Md.  198. 

There  are  some  circumstances  in  which  transfers  will  not  be  adi"dged  vol- 
untary, though  the  consideration  can  hardly  be  considered  ot  any  value,  a» 
where  a  transfer  is  in  payment  of  an  obligation  which  could  not  have  been 
enforced,  and  which  the  grantor  might  have  omitted  to  discharge  bad  ha 
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thought  proper.  We  think  it  a  mistaken  view  of  the  proper  relation  of  » 
debtor  to  his  creditors  to  leave  him  at  liberty,  as  self-interest  or  caprics 
may  snggest,  to  withdraw  hia  property  from  his  creditors  having  enforce- 
able claims,  and  devote  it  to  the  discharge  of  claims  which  are  supported 
merely  by  a  moral  obligation,  and  which  probably  would  never  have  been 
discharged  had  not  approaching  insolvency  warned  the  debtor  that  he 
could  not  hope  to  keep  the  property  as  his  own.  These  moral  obligations 
constitute  a  perpetual  menace  to  creditors  having  claims  enforceable  by  ac- 
tion, while  they  confer  no  rights  on  their  holders  except  such  as  the  caprice 
or  self-interest  of  the  debtor  may  from  time  to  time  concede.  He  can,  of 
course,  make  any  terms  or  come  to  any  understanding  he  chooses  with  the 
holders  of  them.  As  these  holders  have  no  means  of  coercing  payment,  they 
will  grant  him  any  concession  he  may  suggest.  He  may  go  on  and  do  busi- 
ness and  obtain  credit,  because  his  assets  are  far  in  excess  of  all  liabilities 
which  can  be  enforced  against  him,  and  having  made  purchases  on  credit,  he 
may  turn  the  proceeds  of  the  purchases  over  to  the  payment  of  claims,  from 
which  he  had  long  been  practically  released,  through  the  operation  of  the 
statute  of  limitation,  or  of  a  discharge  in  bankruptcy  or  insolvency  proceed- 
ings. The  theory  of  the  adjudications  upon  this  subject  is,  that,  notwith- 
standing the  operation  of  the  statute  or  of  the  discharge,  the  debt  yet  remains, 
and  that  the  debtor  has  merely  obtained  the  privilege  of  pleading  the  dis- 
charge or  statute,  as  he  may  deem  proper;  that  this  is  a  privilege  which  his 
creditors  have  no  right  and  no  power  to  compel  him  to  exercise;  and  that  he 
may,  therefore,  pay  the  debt  either  in  money  or  by  the  transfer  of  the  whole 
or  any  part  of  his  property;  and  unless  the  transaction  is  otherwise  objec- 
tionable, they  have  no  cause  of  complaint:  Wilson  v.  Russell,  13  Md.  494;  71 
Am.  Dec.  645;  Keen  v.  Kleckner,  42  Pa.  St.  529;  Updike  v.  Titus,  13  N.  J.  Eq. 
151;  Shearon  v.  Henderson,  38  Tex.  245;  French  v.  Motley,  63  Me.  326;  Brook- 
ville  National  Bank  v.  Trumble,  76  Ind.  195. 

So  if  the  transfer  is  made  to  discharge  an  obligation  which  the  debtor 
might  have  escaped  by  pleading  the  statute  of  frauds,  it  must  be  deemed  sup- 
ported by  a  valuable  consideration.  "The  cases  sefem  to  establish  the  rule 
that  a  conveyance  or  security  given  for  a  debt  or  in  fulfillment  of  a  contract 
which  could  have  been  recovered  or  enforced  in  an  action  were  it  not  for 
some  legal  maxim  or  statutory  provision  which  prevents  such  recovery  by 
reason  of  the  contract  not  being  in  the  form  prescribed  by  the  statute,  —  in 
other  words,  not  being  evidenced  in  the  manner  prescribed  by  law,  — is  not 
a  voluntary  conveyance  or  security,  and  therefore  fraudulent  and  void  as  to 
creditors,  if  the  evidence  shows  that  there  was  a  sufficient  consideration  for 
the  debt  or  promise  to  support  the  same  were  it  not  for  the  statutory  require- 
ments": First  National  Bank  v.  Bertsch,  52  Wis.  438;  Ooffv.  Rogers,  71  Ind. 
459;  Lefferson  v.  Dallas,  20  Ohio  St.  68;  Cresswell  v.  McCaig,  11  Neb.  222; 
Livermore  v.  Northrup,  44  N.  Y.  107;  Stouyell  v.  Bazleti,  57  Id.  637. 

It  is,  perhaps,  not  correct  to  say  that  a  mere  moral  obligation  is  a  suffi- 
ciently valuable  consideration  to  support  a  transfer  and  to  relieve  it  from  the 
imputation  of  being  voluntary.  The  obligation  must  be  one  which  is  legal 
and  enforceable  but  for  some  statutory  defense  which  the  debtor  may  elect 
to  waive,  as  where,  to  avoid  liability,  he  must  plead  or  otherwise  urge  tlie 
statute  of  frauds  or  of  limitations,  or  a  discharge  under  a  statute  relating  to 
bankrupts  or  insolvents.  Therefore,  if  a  debtor  has  been  released  by  a  com- 
{>osition  agreement  entered  into  between  him  and  his  creditors,  though  the 
moral  obligation  to  pay  them  is  not  less  obvious  than  if  such  release  resulted 
from  proceeding  in  insolvency  or  bankruptcy,  a  conveyance  of  which  a  tiebt. 
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thus  released  by  his  creditors,  is  the  sole  consideration,  is  voluntary:  King  v. 
Moore,  18  Pick.  376;  NujJUingale  v.  Harris,  6  R.  I.  321. 

A  consideration  valuable  in  the  eyes  of  the  law  does  not  necessarily  consist 
of  money  or  property,  and  there  is  at  least  one  consideration,  which,  though 
not  consisting  of  money  nor  property,  and  while  in  many  instances  of  great 
value,  doubtless  sometimes  enables  the  grantor  to  reserve  a  substantial  ben- 
efit for  himself  at  the  expense  of  his  creditors.  We  refer  to  the  con- 
sideration of  marriage.  Marriage  has  always  been  regarded  as  a  valuable 
consideration.  Therefore  a  conveyance  made  by  one  person  to  another 
in  consideration  that  the  latter  will  marry  him  is  supported  by  an  adequate 
consideration,  and  unless  otherwise  fraudulent,  cannot  be  avoided  by  the 
creditors  of  the  grantor.  Whatever  obligations  either  of  the  parties  have 
entered  into  by  an  antenuptial  marriage  settlement  has  the  same  rank  and 
dignity  as  if  their  consideration  consisted  of  money  or  other  property. 
Hence  nothing  that  either  does,  either  before  or  after  the  marriage,  in  ful- 
fillment or  satisfaction  of  this  obligation,  is  voluntary,  in  the  judgment  of  the 
law.  "  Marriage,  in  contemplation  of  the  law,  is  not  only  a  valuable  considera- 
tion to  support  such  a  settlement,  but  is  a  consideration  of  the  highest  value, 
and  from  motives  of  the  soundest  policy  is  upheld  with  a  steady  resolution. 
The  husband  and  wife,  parties  to  such  contract,  are  therefore  deemed,  in  the 
highest  sense,  purchasers  for  a  valuable  consideration;  and  so  that  it  is  bona 
fide,  and  without  notice  of  fraud  brought  home  to  both  sides,  it  becomes  un- 
impeachable by  creditors  ":  Magniac  v.  Thoinpson,  7  Pet.  393;  Eppes  v.  Bav- 
dolph,  2  Call,  103;  Bunnell  v,  Withrow,  29  Ind.  123;  Barrow  v.  Barrow,  2 
Dick.  504;  Pierce  v.  Harrington,  58  Vt.  649;  Frank's  Appeal,  59  Pa.  St.  190;: 
Lockwood  V.  Nelson,  16  Ala.  294;  Dygert  v.  Remerschneider,  32  N.  Y.  629;; 
Spears  v.  Shropshire,  11  La.  Ann.  559;  66  Am.  Dec.  206;  Satterthwaite  v.  Em- 
ley,  4  N.  J.  Eq.  489;  43  Am.  Dec.  618;  note  to  Merritt  v.  Scott,  50  Id.  372; 
Michael  V.  Morey,  29  Md.  239;  90  Am.  Dec.  106;  Jenkins  v.  Clement,  1  Harp, 
Eq.  72;  14  Am.  Dec.  698;  Prewit  v.  Wilson,  103  U.  S.  22;  OUjson  v.  Bennetv^ 
79  Me.  302. 

The  fact  that  an  intended  husband  who  makes  a  marriage  settlement  is  af 
the  time  financially  embarrassed,  and  that  it  embraces  the  greater  portion  of 
his  estate,  certainly  does  not  render  it  voluntary,  nor  does  it  necessarily  im- 
press upon  such  settlement  the  stigma  of  actual  fraud.  If,  however,  the 
wife  knew  of  her  intended  husband's  financial  difficulties,  the  court  or  jury 
would  doubtless  be  left  to  determine,  from  all  the  attendant  circumstances, 
vhether  the  settlement  was  fraudulent  or  not:  Herring  v.  Wickham,  29  Gratt. 
128;  26  Am.  Rep.  40;  Jones's  Appeal,  62  Pa.  St.  324;  Campion  v.  Cotton,  17 
Ves.  264;  Eraser  v.  Thompson,  4  De  Gex  &  J.  659. 

It  is  not  essential  that  the  marriage  be  consummated  to  entitle  the  in- 
tended wife  to  the  benefit  of  a  marriage  settlement,  or  to  property  conveyed 
to  her  in  consideration  of  her  promise  of  marriage.  The  consideration  of  the 
conveyance  may  consist  of  the  promise  of  one  party  to  marry  the  other,  and 
when  this  is  the  case,  the  consideration  is  not  incapacitated  from  sustaining 
the  conveyance  by  the  fact  that  the  death  of  one  of  the  parties,  or  some  other 
supervening  cause,  prevents  the  fulfillment  of  the  promise:  Smith  v,  Allen^ 
6  Allen,  454;  81  Am.  Dec.  758;  Connor  v.  Stanley,  65  Cal.  183. 

The  consideration  of  marriage  is  not  necessarily  confined  to  the  parties  to 
the  contract  of  marriage.  A  parent  may  settle  property  on  his  child  in  view 
of  her  marriage,  and  the  settlement  will  be  presumed  to  have  been  in  con- 
templation of  a  marriage  which  follows  soon  afterward:  Hopklrk  v.  Randolph^ 
2  Brock.  132.     Even  if  the  gift  is  made  years  before  marriage,  and  durinf 
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the  infancy  of  a  daughter,  and  when  no  particular  marriage  could  have  been 
in  contemplation,  and  she  subsequently  marries,  such  conreyance,  from  th^j 
date  of  such  marriage,  ceases  to  be  voluntary,  and  is  not  subject  to  success- 
ful attacks  by  creditors  or  purchasers  whose  rights  have  their  inception  after 
the  marriage:  Welles  v.  Cole,  5  Gratt.  645;  and  it  is  even  doubtful  whether 
the  conveyance  is  open  to  attack  by  those  who  were  creditors  of  the  grantor 
immediately  preceding  the  marriage:  Huston's  Adm'r  v.  Cantiit,  11  Leigh, 
136;  Fones  v.  Uka,  9  Gratt.  668, 

If  a  marriage  settlement  is  made  after,  in  pursuance  of  articles  entere*^ 
into  or  letters  written  before,  a  marriage,  it  is  not  voluntary,  and  can  with- 
stand the  attack  of  creditors:  Kiimard  v.  Daniel,  13  B.  Men.  499;  but  a 
settlement  made  after  marriage,  not  supported  by  any  valid  agreement 
previously  entered  into,  is  voluntary,  and  subject  to  the  same  infirmity  as 
&ny  other  voluntary  transfer  or  agreement:  Guyen  v.  Sampson,  4  Fost.  &  F. 
S74. 

A  consideration  which  will  relieve  a  deed  from  the  charge  of  being  volun- 
tary must  be  legal.  It  cannot  consist  of  a  contract  forbidden  by  law  or  pub- 
lic policy:  Weeks  v.  Hill,  38  N.  H.  199;  Joae  v.  Hewett,  50  Me.  248.  Hence 
a  transfer  to  a  mistress  in  consideration  either  of  past  or  future  intercourse 
id  voluntary:  Wait  v.  Day,  4  Denio,  439;  Potter  v.  Garcia,  58  Ala,  303;  29 
Am.  Rep.  748;  Sherman  v.  Barrett,  1  McMuU.  47;  Hargraves  v.  Meray,  2 
Hill  Ch.  222. 

Though  no  moneyed  or  property  consideration  for  a  transfer  exists,  it  is  not 
■voluntary  if  made  in  pursuance  of  a  duty  resting  on  the  grantor.  Thus  if  he  is  a 
mere  trustee,  having  no  beneficial  interest  in  the  property,  his  conveyance  to 
his  cestui  que  ti-ust  is  not  voluutarj':  Seedei's  v.  Allen,  98  111.  468.  Whatever 
the  grantor  can  be  compelled  to  do,  he  may  do,  without  any  other  compulsion 
than  such  as  results  from  the  knowledge  on  his  part  of  the  existence  of  the 
'duty,  and  of  the  power  of  the  one  to  whom  he  owes  it  to  resort  to  the  proper 
'^tribunals  to  enforce  its  performance.  Therefore,  if  one  who  holds  lands  or 
-other  property  is  a  mere  trustee  of  the  legal  title,  or  if  he  has  entered  into 
some  agreement  the  performance  of  which  can  be  specifically  enforced,  he 
need  not  wait  until  suit  has  been  brought  against  him  before  he  conveys  to 
the  cestu,  que  t}-ust,  or  to  the  person  otherwise  entitled  to  a  conveyance;  and 
if  he  conveys  without  compulsion,  his  creditors  are  not  injured,  and  have  no 
ground  upon  which  to  avoid  the  conveyance:  Forbush  v.  Williams,  16  Pick. 
•42;  McConnell  v.  Martin,  52  Ind.  434;  Bancroft  v.  Curtis,  108  Mass.  47;  Jack- 
-ton  T.  Ham,  15  Johns.  261;  Gudgel  v.  KiUerman,  108  111.  50;  Caffal  v.  Hale,  49 
Iowa,  53;  Norton  v.  Mallory,  63  N.  Y.  434;  Syracuse  Chilled  Plow  Co.  v.  Wing, 
€5  Id.  44;  unless  the  grantee  has  by  some  act  or  omission  estopped  himself 
from  insisting  upon  bis  rights  as  against  the  creditors  of  the  grantor:  City 
National  Bank  v.  Hamilton,  34  N.  J.  Eq.  158. 

There  are  cases  where  parties  are  entitled  to  specific  performance  of  gifts 
■made  or  agreed  to  be  made  to  them,  or  at  least  to  have  executed  the  muni- 
ments of  title  constituting  the  final  evidence  of  such  gifts.  When  such  a 
case  has  arisen,  any  conveyance  or  other  evidence  of  the  transmission  of  title 
which  the  donor  executes  is  not  voluntary.  Thus  if  a  gift  is  made  of  lands, 
and  the  donee  enters  into  possession,  makes  valuable  improvements,  and  does 
tsuch  acts  as  entitle  him  to  the  specific  performance  of  the  gift,  the  donor  may 
Ihen  make  the  conveyance  requisite  to  vest  the  donor  with  the  title,  and 
those  who  were  not  creditors  of  the  donor  when  the  gift  was  originally  made, 
and  possession  taken,  cannot  complain:  Dozier  v.  Watson,  94  Mo.  328;  4  Am. 
St.  Rep.  388;  Van  Bibber  v.  Matfier,  52  Tex.  406;  Kinealy  v.  Macklin,  89  M* 
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433;  Dougherty  y.  ITarsel,  91  Id.  161.  If,  however,  the  gift  »est«  in  mere 
promise  or  in  an  intent  to  give,  not  so  fully  executed  that  the  donee  can  com- 
pel  its  consummation,  then  any  instrument  executed  or  act  done  to  complete 
the  gift  is  voluntary,  and  can  be  assailed  as  successfully  as  if  the  intent  to 
give  had  not  previously  existed:  Ruckerv.  Abell,  8  B.  Mon.  566;  48  Am.  Dec. 
406;  Davia  v.  McKinney,  5  Ala.  719;  Hubbard  v,  Allen,  59  Ala.  283;  Worth- 
ington  v.  Bullitt,  6  Md.  172. 

A  transfer  may  be  made  by  one  person  to  another,  without  any  considera- 
tion, to  accomplish  some  temporary  and  perhaps  unlawful  purpose,  and  with 
the  expectation,  expressed  or  implied,  that  the  grantee  will,  at  some  future 
time,  when  the  purpose  has  been  efifected,  reconvey  to  the  grantor;  and  then 
the  question  may  arise  whether,  if  the  grantor  does  so  reconvey,  his  convey- 
ance is  voluntary,  and  subject  to  attack  as  such.  In  an  early  case  in  New 
York,  wherein  it  appeared  that  a  transfer  had  been  made  for  the  purpose  of 
qualifying  the  donee  to  be  a  voter,  it  was  held  that  his  creditors  had  no  right 
to  object  to  a  retransfer,  where  he  had  never  taken  possession  of  the  prop- 
erty nor  acquired  any  credit  based  upon  his  supposed  ownership  of  it:  Jack- 
son  V.  Ham,  15  Johns.  261.  The  better  rule,  however,  in  our  judgment,  is, 
that  if  the  transfer  is  good  between  the  parties,  as,  for  example,  where  the 
transfer  is  made  for  the  purpose  of  defrauding  creditors,  so  that  the  grantor 
has  no  power  to  compel  a  reconveyance,  then  if  the  grantee  does  reconvey, 
his  act  is  voluntary,  and  may  be  assailed  as  such  by  his  creditors:  Susong  v. 
Williams,  1  Heisk.  625;  Chapin  v.  Pease,  10  Conn.  69;  AlUaon  r.  Hagan,  12 
Nev.  38;  Maker  v.  Borard,  14  Nev.  324. 

What  Creditors  may  Attack  a  Voluntary  Transfer  as  Fraudulent.  —  When  a 
conveyance  actually  or  constructively  fraudulent  is  sought  to  be  avoided,  one 
of  the  first  questions  to  be  considered  is,  whether  the  person  seeking  to  avoid 
it  is,  within  the  meaning  of  the  law  upon  this  subject,  a  creditor  entitled  to 
relief.  To  constitute  one  a  creditor,  it  is  not  necessary  that  money  be  due  to 
him  from  the  debtor  at  the  time  of  the  transfer.  It  is  sufficient  that  the 
debtor  has  entered  into  some  obligation  or  done  some  act  which  may  result 
in  his  liability  to  the  creditor.  When  the  liability  is  ascertained,  it  relates 
back  to  the  inception  of  the  original  agreement  or  obligation,  and  entitles  the 
creditor  to  proceed  as  though  there  had  been  a  debt  due  and  payable  to  him 
at  that  time:  Note  to  Oreer  v.   Wright,  52  Am.  Dec.  116. 

"The  term  'creditors,'  as  employed  in  the  statutes  and  decisions  concern- 
ing fraudulent  and  voluntary  conveyances,  is  not  used  in  any  narrow  or 
technical  signification,  but  includes  all  persons  whose  interests  might  be 
defrauded  by  the  transfer.  Wherever  there  exists  a  right  or  obligation  for 
the  invasion  or  disregard  of  which  a  judgment  may  be  entered,  a  transfer 
made  with  the  view  of  rendering  such  judgment  inefl'ectual  is  doubtless 
fraudulent,  and  therefore  void  as  against  the  interest  sought  to  be  defrauded. 
Thus  if  one  has  committed  any  tort  for  which  he  may  be  answerable  in  dam- 
ages, the  persop  entitled  to  recover  such  damages  is  a  creditor,  and  as  such, 
in  proceeding  to  obtain  satisfaction  of  a  judgment  for  such  damages,  may 
treat  as  void  any  transfer  made  with  a  view  of  hindering  or  delaying  him  in 
his  attempt  to  realize  such  satisfaction:  Barling  v.  Bishopp,  29  Beav.  417; 
Fox  V.  Hills,  1  Conn.  295;  Westmoreland  v.  Powell,  59  Ga.  •-:56;  Bongard  v. 
Bloch,  81  111.  186;  25  Am.  Rep.  276;  Weir  v.  Bay,  57  Iowa,  87;  Cook  v.  Cook, 
43  Md.  522;  Hoffman  v.  Junk,  51  Wis.  613;  Harris  v.  Harris,  23  Gratt.  737; 
Patrick  v.  Ford,  5  Sneed,  532,  note.  Hence  a  transfer  to  prevent  the  satis- 
faction of  a  judgment  which  might  be  recovered  against  the  grantor  for  a 
slander  uttered  by  him:    Walradt  v.  Brown,  1  Gilm.  397;  41  Am.  Dec.  190; 
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Lillard  v.  McGet,  4  Bibb,  165;  Farnsworth  v.  Bell,  5  Sneed,  531 ;  or  tor  se- 
dnction  or  breach  of  promise  of  marriage:  Lotory  v.  Pinson,  2  Bail.  3'24;  23- 
Am,  Dec.  140;  Smith  v.  CuHertson,  9  Rich.  106;  Hoffman  v.  Junk,  61  Wis. 
613;  Oreerv.  WriylU,  6  Gratt.  154;  52  Am.  Dec.  Ill;  McVeigh  v.  Retenoio, 
40  Ohio  St.  107;  or  for  alimony,  or  other  moneys  to  which  a  wife  is  entitled 
from  her  husband:  Booj  v.  Boog,  78  Iowa,  524;  Feiglcy  v.  Feujley,  7  Md.  537; 
61  Am.  Dec.  375;  Sanborn  v.  Lang,  41  Md.  107;  Taylor  v.  Wild,  8  Beav.  159;. 
Draper  v.  Draper,  68  111.  17;  Chase  v.  Chase,  105  Mass.  385;  Bonslough  v. 
Bonslough,  68  Pa.  St.  495;  Livermore  v.  Boutelle,  11  Gray,  217;  71  Am.  Dec. 
70S;  Tyler  v.  Tyler,  126  111.  525;  9  Am.  St.  Rep.  642;  Weber  v.  Rothchild,  15- 
Or.  385;  3  Am.  St.  Rep.  162;  Boils  v.  Boils,  1  Cold.  284;  Picket  v.  Oanison, 
76  Iowa,  347;  ante,  p.  220;  Plunkett  v.  PlunkeU,  114  Ind.  484,  —may  be  re- 
garded as  fraudulent  and  void. 

"Sometimes  it  has  been  held  that  one  having  a  claim  for  a  tort  is  not  enti' 
tied  to  protection  as  a  creditor,  unless  he  hjis  commenced  an  action  for  the 
damages  occasioned  to  him  thereby:  Hill  v.  Bowman,  35  Mich.  191,  in  which 
case  the  opinion  is,  upon  this  subject,  a  mere  dictum.  This  question  has  not 
been  very  carefully  considered;  but,  upon  principle,  there  seems  to  be  na 
reason  for  attaching  any  importance  to  the  pendency  of  the  action,  except 
that  the  known  pendency  of  an  action  renders  it  more  probable  that  the 
transfer  was  fraudulent,  and  intended  to  avoid  a  claim  which  the  parties 
had  reason  to  believe  would  be  prosecuted  to  judgment.  But  a  plaintiff  is- 
no  more  a  creditor  after  commencing  an  action  than  before.  His  cause  of 
complaint,  whatever  it  may  be,  must  exist  anterior  to  the  commencement  of 
his  action,  and  is  of  precisely  the  same  character  after  such  commencmeut  as 
before.  If  any  change  takes  place  in  the  cause  of  action,  it  cannot  be  prior 
to  its  merger  in  the  judgment.  Nor  does  the  mere  pendency  of  the  action 
create  any  lien  upon  any  property.  The  better  opinion,  therefore,  is,  that 
one  having  a  claim  for  a  tort  is  a  creditor  before  the  commencement  of  an 
action  thereon  as  well  as  after,  and,  as  such  creditor,  is,  upon  recovering 
judgment,  entitled  to  avoid  a  fraudulent  transfer  antedating  the  commencing 
of  his  action:  Carder  v.  Williams,  40  Iowa,  582;  Shean  v.  Shay,  42  Ind.  375; 
13  Am.  Rep.  366. 

"If  a  judgment  is  based  on  a  contract,  the  judgment  creditor's  right  to  be 
treated  as  a  creditor  relates  back  to  the  date  of  the  execution  of  the  original* 
contract.  Hence  he  may  treat  as  void  any  fraudulent  transfer  executed 
subsequent  to  the  contract  on  which  the  judgment  was  based.  The  transfer 
cannot  be  supported  by  showing  that  when  it  was  made  the  judgment  credi- 
tor's debt  had  not  become  due:  Howe  v.  Ward,  4  Me.  195;  Cook  v.  John-ion^ 
12  N.  J.  Eq.  51;  72  Am.  Dec.  381;  or  that  his  claim  was  contingent,  and  it 
could  not  then  have  been  known  that  any  cause  of  action  against  him  would 
ever  result  from  the  contract.  Therefore,  if  a  bond  be  given,  a  fraudulent 
transfer  made  subsequently,  but  before  breach  of  its  condition,  may  be 
avoided  as  well  as  if  executed  after  such  breach:  Thompson  v.  Thompson,  19 
Me.  244;  36  Am.  Dec.  751;  Stone  v.  Myers,  9  Minn.  303;  86*  Am.  Dec.  104; 
Carlisle  v.  Rich,  8  N.  H.  44;  Anderson  v.  Anderson,  64  Ala.  403;  38  Am.  Rep. 
797;  Sodenv.  Sodtn,  34  N.  J,  Eq.  115.  The  same  rule  prevails  where  tha 
liability  of  the  fraudulent  grantor,  at  the  date  of  the  grant,  was  contingent: 
BM  V.  Freeman,  59  Ala.  612;  Post  v.  Stiger,  29  N.  J.  Eq.  554;  as  where  h« 
waM  a  surety  or  indorser,  and  it  was  not  known  that  he  would  ever  be  called 
upon  to  pay  the  debt.  Jackson  v.  Seward,  6  Cow.  67;  Cramer  r.  Reford,  17 
N.  J.  Eq.  367;  90  Am.  Dec.  594;  McLaughlin  v.  Bank,  7  How.  220;  Bay  v. 
Cook,  31  111.   336;  Gibson  v.  Love,  4  Fla.  217;  Crane  v.  Sickles,  15  Vt.  2Z>2i 
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Curd  ▼.  Miner's  Ex*r,  7  Gratt.  185;  Kiel  v.  Larkin,  72  Ala.  493.  The  lia- 
bility of  a  grantor  under  his  covenant  of  warranty  does  not  difiPer  in  princi- 
ple from  other  contingent  liabilities,  and  a  fraudulent  conveyance  made  at 
any  time  after  such  covenant  ought  to  be  regarded  aa  void  as  against  a  judg- 
ment thereon:  Rluodes  v.  Oreen,  36  Ind.  7;  Qannard  v.  Eslava,  20  Ala.  741; 
contra,  Bridgford  v.  Riddell,  65  111.  261. 

"If  debts  exist  when  a  fraudulent  conveyance  is  made,  a  change  in  their 
form,  or  in  the  person  to  whom  they  are  due,  is  iniinaterial.  Subsequent 
creditors  from  whom  means  were  obtained  to  pay  off  the  antecedent  credi- 
tors are  entitled  to  treat  the  convej'auce  as  void":  Freeman  on  Executions, 
sec,  137  a;  Paulk  v.  Cook,  39  Conn.  666;  Barhydt  v.  Perry,  67  Iowa,  416; 
Mills  V.  Morris,  Hoff.  Ch.  419;  Savage  v.  Murphy,  34  N.  Y.  508;  90  Am.  Dec. 
733;  McElwee  v.  Sutton,  2  Bail.  128.  So  if  the  grantor  of  a  voluntary  con- 
veyance is  then  indebted  to  one  with  whom  he  continues  to  do  business  and 
to  have  an  account,  and  the  payments  afterwards  made  by  the  debtor  are 
sufficient,  if  applied  to  the  debt  existing  at  the  transfer,  to  extinguish  it, 
but  by  reason  of  subsequent  purchases  by  or  other  proper  charges  againsi 
the  grantor  the  balance  due  from  him  exceeds  that  due  at  the  date  of  the 
transfer,  then  the  creditor  has  all  the  equity  of  one  whose  debt  wholly  ante- 
dated the  transfer:  Whittington  v.  Jennings,  6  Sim.  493;  3  L.  J.,  N.  S.,  157. 

If  the  creditor  who  is  seeking  to  avoid  a  voluntary  conveyance  as  fraudulent 
has  commenced  an  action  and  taken  out  a  wrik  of  attachment,  or  has  re- 
covered judgment  and  had  an  execution  issued  thereon,  he  may  levy  his  writ 
as  though  such  conveyance  had  not  been  made.  "  As  against  a  fraudulent 
transferee,  the  creditor  may  seize  the  property,  whether  real  or  personal,  as 
that  of  the  fraudulent  vendor,  and  may  proceed  to  sell  it  under  execution. 
The  title  transferred  by  such  sale  is  not  a  mere  equity,  —  not  the  right  to  con- 
trol the  legal  title,  and  to  have  the  fraudulent  transfer  vacated  by  some  ap- 
propriate proceeding;  it  is  the  legal  title  itself,  against  which  the  fraudulent 
transfer  is  no  transfer  at  all":  Freeman  on  Executions,  sec.  1.36. 

The  creditor  may,  however,  prefer  to  proceed  to  have  the  character  and 
validity  of  the  transfer  judicially  and  conclusively  determined  before  pro- 
ceeding to  sell  the  property.  He  may  file  a  bill  in  equity  and  have  the  trans- 
fer declared  void  as  against  him:  Stock  Growers'  Bank  v.  Newton,  13  Col.  245; 
Sockman  v.  Sockman,  18  Ohio,  362;  Henderson  v.  Dickey,  50  Mo.  161;  Swiji 
v.  Arents,  4  Cal.  390;  Oormley  v.  Potter,  29  Ohio  St.  597;  OalLman  v.  Penie, 
47  Miss.  131.  He  is  not  entitled  to  do  this  under  the  mere  allegation  that 
he  is  a  creditor.  He  must,  if  possible,  reduce  it  to  a  judgment,  and  thereby 
establish  its  existence  beyond  controversy.  The  exceptions  to  this  rule  are 
rare,  and  mostly  result  from  statutory  innovations:  Freeman  on  Executions, 
sees.  426,  427. 

Voluntary  transfers  may  in  some  instances  be  avoided  both  by  prior  and  by 
subsequent  creditors.  If  a  transfer  is  made  for  the  purpose  of  hindering,  de- 
laying, or  defrauding  the  creditors  of  the  grantor,  it  may  be  avoided  by  any 
of  his  creditors,  prior  or  subsequent:  Oruber  v.  Voylcs,  1  Brev.  2t)6;  Beccher 
v.  Clark,  12  Blatchf.  256;  Fox  v.  Mayer,  54  N.  Y.  125.  If,  however,  it  is 
shown  that  there  was  no  actual  intention  on  the  part  of  the  grantor  to  hinder, 
delay,  or  defraud  his  creditors,  or  to  accomplish  any  other  fraudulent  pur- 
pose, it  becomes  material  to  inquire  whether  the  sreditor  who  is  seeking  to 
avoid  a  voluntary  conveyance  was  such  at  the  time  it  was  made  or  became 
such  afterwards.  We  wish  first  to  consider  when  a  voluntary  conveyance  maj» 
be  avoided  by  pre  existing  creditors.  If  a  creditor,  undertaking  the  cellec 
tion  of  his  debt,  finds  himself  wholly  or  partly  unable  to  collect  it  without 
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resorting  to  property  which  his  debtor  has  volnntarily  conveyed  to  another, 
a  case  has  arisen  in  which  it  appears  more  than  probable  that  a  voluntary 
transfer  is  the  cause  of  the  delay  or  inability  to  collect  the  debt.  The  origi- 
nal tendency  of  the  authorities  was  to  regard  a  voluntary  conveyance  as  in- 
disputably fraudulent  and  void  as  against  a  creditor,  who,  on  its  account, 
fin  Is  himself  hindered  or  delayed  in  the  collection  of  hia  debt.  And  even 
at  the  present  time  it  is  doubtful  whether  in  some  of  the  states  a  voluntary 
transfer  can  be  upheld  under  any  circumstances,  when  to  uphold  it  is  to  pre- 
vent a  creditor  from  obtaining  payment  of  a  pre-existing  debt:  Cluimley  v. 
Dunmny,  2  Sohoales  &  L.  714;  LocUiard  v.  Beckley,  10  \V.  Va.  87;  SputU  v. 
Willows,  3  De  Gex,  J.  &  S.  293;  Marinon  v.  Hartvood,  124  111.  101;  Core 
V.  Cunningham,  27  VV.  Va.  206;  Cook  v.  Johnson,  12  N.  J.  Eq.  51;  72  Am. 
Dec.  481;  Be/ford  v.  Crane,  16  N.  J.  Eq.  265;  84  Am.  Dec.  155;  Lanrj  v.  Broken, 
21  Ala.  179;  56  Am.  Dec  244;  Crawford  v.  Kirbsey,  55  Ala.  182;  28  Am. 
Rep.  704;  Huggina  v.  Perrine,  30  Ala.  396;  68  Am.  Dec.  131;  Rtade  v.  Liv- 
ingston, 3  Johns.  Ch.  481;  8  Am.  Dec.  520;  0' Daniel  v.  Crawford,  4  Dev.  197; 
Kissam  v.  Edmendson,  1  Ired.  Eq.  180;  Bogard  v.  Qardley,  4  Smedea  &  M. 
302;  Ruse  v.  Bromberg,  88  Ala.  620.  This  is  the  safer  and  better  rule,  though 
it  hjis  no  doubt  been  relinquished  in  the  majority  of  the  states  in  favor  of 
transfers  made  by  a  husband  or  father  to  his  wife  or  children,  or  other  per- 
sons dependent  upon  them,  and  who  are  the  natural  objects  of  hia  bounty, 
where  it  is  shown  almost  beyond  a  reasonable  doubt  that  the  transfer  was 
made  in  good  faith,  without  any  intention  to  defraud  or  embarrass  creditors, 
prior  or  subsequent,  and  in  the  reasonable  belief  that  the  donor's  estate  was 
ample  to  discharge  all  liabilities  existing  against  it  without  rendering  neces- 
sary a  resort  to  the  property  voluntarily  transferred. 

While,  as  shown  in  the  preceding  paragraph,  voluntary  transfers  have  in 
some  of  the  states  been  adjudged  to  be  indisputably  void  as  against  pre-exist- 
ing creditors,  irrespective  of  the  financial  condition  of  the  grantors  at  the 
time  when  they  were  made,  the  great  weight  of  authority  at  the  present 
time  is,  that  such  transfers  are  priiiia  facie  fraudulent,  and  those  seeking  to 
support  them  must  do  so  by  any  competent  evidence  sufficient  to  satisfy  the 
court  or  jury  with  whom  the  decision  of  the  question  rests  that  the  transfer  in 
question  is  not  fraudulent.  In  other  words,  the  mere  fact  of  the  existence  of 
a  prior  indebtedness  does  not  conclusively  establish  the  fraudulent  character 
of  the  transfer,  and  inevitably  deprive  it  of  all  power  to  harm  pre-existing 
creditors:  Lyne  v.  Bant  of  Kentucky,  5  J.  J.  Marsh.  545;  Clayton  v.  Brown,  17 
Ga.  217;  Jones  y.  Clifton,  101  U.  S.  225;  Hunters  v.  Waite,  3  Gratt.  26;  Weed  v. 
Davix,  25  Ga.  684;  Salmon  v.  Bennett,  1  Day,  525;  7  Am.  Dec.  237;  Van  Wyck 
V.  Seward,  6  Paige,  62;  Filleyv.  Register,  4  Minn.  391;  77  Am.  Dec.  522;  Hinde$ 
Lessee  v.  Longworth,  11  Wheat.  190;  Cole  v.  Tyler,  65  N.  Y.  73;  WiUlerv. 
Brooks,  10  Minn.  50;  88  Am.  Dec.  49;  Holmes  r.  Penney,  3  Kay  &  J.  90;  3 
Jur.,  N.  S.,  80;  26  L.  J.  Ch.  179;  but  it  does  burden  the  transfer  with  the 
presumption  of  fraiid,  and  prevent  its  assertion  against  such  creditors,  unless 
this  presumption  is  satisfactorily  removed:  Cole  v.  Tyler,  65  N.  Y.  73;  Good- 
man v.  Wineland,6l  Md.  4t9;  Ellingerv.  Crowl,  17  Id.  361;  Huntersv.  Waite, 
3  Gratt.  26;  MalJiewsy.  Torinm,  22  Minn.  132;  Oliver  w.  Moore,  23  Ohio  St. 
473;  Spence  v.  Dunlap,  6  Lea,  457;  Hutchinson  v.  Kelly,  1  Rob.  (Va.)  123;  39 
Am.  Dec.  250;  Nidiolas  v.  Ward,  1  Head,  323;  73  Am.  Dec  177;  Walsh  v. 
Byrnes,  39  Minn.  527.  The  general  rules  applicable  for  this  subject  are  very 
well  stated  in  the  following  extract  from  the  opinion  of  Baldwin,  J.,  in  HutUera 
V.  Waite,  3  Gratt.  32:  "The  law  gives  no  general  lien  to  creditors  upon  the 
property  of  their  debtors,  though  it  enables  them  to  obtain  satisfaction  there- 
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Irom  by  the  proper  judicial  proceedings.  It  does  not  restrain  a  man's  domin- 
ion over  his  own  property  so  long  as  he  acts  with  fairness  and  good  faith;  bnt 
it  treats  as  null  android  all  fraudulent  contrivances  to  screen  it  from  the  pnr- 
«uit  of  his  creditors.  It  is  fraudulent  to  defeat  them  by  reservations  of  bene- 
fits to  himself;  it  is  equally  fraudulent  to  defeat  them  by  benefactions  conferred 
upon  others.  It  is  not  the  consideration,  but  the  intent  with  which  a  convey- 
ance is  made,  that  makes  it  good  or  bad  as  against  creditors.  However  valu- 
able the  consideration,  if  the  conveyance  be  designed  to  delay,  hinder,  or 
defeat  creditors,  it  is  void;  and  though  the  conveyance  be  voluntary,  yet  if  made 
with  fairness  and  good  faith,  it  is  unimpeachable.  The  intent  with  which  an 
act  is  done  may  be  a  conclusion  of  law  from  certain  facts,  against  which  con- 
clusion all  other  evidence  is  unavailing;  or  it  may  be  a  presumption  of  law 
from  other  facts,  which  is  prima  fade  only,  and  liable  to  be  repelled  by  suffi- 
cient evidence.  If  a  man  who  is  in  insolvent  circumstances  conveys  away 
his  property  to  strangers,  or  settles  it  upon  his  wife  or  children,  the  law  con- 
cludes the  design  to  be  fraudulent  against  his  creditors,  and  all  evidence  to 
the  contrary  is  idle  or  delusive;  and  so  if  he  render  himself  insolvent  by  a  vol- 
untary conveyance,  however  meritorious  in  itself  merely.  It  is  in  vain  to  specu- 
late upon  his  motive,  or  adduce  evidence  of  an  honest  purpose.  It  may  be 
that  he  had  acted  through  ignorance  or  mistake  or  misconception.  Apologies 
and  excuses  may  be  found  to  absolve  him  from  moral  turpitude;  but  to  these 
the  law  cannot  listen.  He  is  bound  to  known  his  own  circumstances  and  the 
just  demands  against  him;  and  the  injustice  and  wrong  to  his  creditors  are 
palpable  and  unquestionable.  On  the  other  hand,  if  a  man  is  in  flourishing 
or  unembarrassed  circumstances,  and  exercises  a  reasonable  and  prudent  dis- 
cretion in  gifts  and  advancements  to  his  children,  adapted  to  their  wants, 
and  justified  by  his  means,  leaving  an  ample  fund  for  the  payment  of  his 
debts,  there  can  be  no  propriety  in  the  conclusion  of  a  fraudulent  purpose 
from  the  mere  fact  of  indebtedness  at  the  time.  Still,  as  it  is  difficult  to 
ascertain  the  exact  state  of  a  man's  pecuniary  circumstances  at  the  time  of 
his  making  a  voluntary  conveyance,  as  the  claims  of  creditors  are  strong, 
and  the  devices  of  fraud  are  numerous  and  often  plausible,  there  ought  to  be 
a  leaning  against  the  protection  of  property  from  the  pursuit  of  creditors, 
and  a  preliminary  presumption  in  their  favor,  throwing  the  burden  of  estab- 
lishing the  fairness  and  good  faith  of  the  transaction  upon  the  adverse  party. 
This  he  may  do  by  satisfactory  proofs  of  the  donor's  ample  resources,  the 
moderation  of  his  gift,  and  his  freedom  from  embarrassmeut;  and  in  the 
attempt  to  do  this,  he  may  be  met  by  marks  or  badges  of  a  fraudulent  pur- 
pose." 

When  a  voluntary  transfer  is  void  as  against  creditors,  whether  prior  or 
subsequent,  its  invalidity  does  not  depend  upon  the  insufficiency  of  consider- 
ation, but  upon  the  presumed  intent  of  the  grantor.  And  here  it  must  not 
be  forgotten  that  it  is  the  inference  or  intent  which  must  be  drawn  from  the 
circumstances  that  controls,  rather  than  the  actual  intention  of  the  grantor. 
The  language  of  some  of  the  authorities  on  this  subject  seems  at  first  irrec- 
oncilable, for  we  sometimes  find  them  asserting  that  the  intent  of  the  grantor 
is  immaterial,  and  at  other  times  declaring  that  it  is  controlling.  This  appar- 
ent contradiction  arises  from  the  employment  of  the  word  "intent "in  the 
■  one  case  to  denote  the  absence  of  all  evil  motives  on  the  part  of  the  grantor, 
and  in  the  other  case  to  denote  the  motive  which  the  court  or  jury  must  im- 
pute to  him  from  his  financial  condition  at  the  time  of  the  transfer  in  que* 
tion.  If  the  transfer  must  necessarily  or  probably  hinder,  delay,  or  defraud 
the  grantor '•  creditors,  it  is  void  as  against  them,  however  innocent  his  ioten« 
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tion  or  worthy  his  motive  in  making  it:  Potter  v,  McDmceU,  31  Mo.  62j 
Churchill  V.  Welli,  7  Cold.  370;  Be{ford  v.  Crane,  16  N.  J.  Eq.  265;  84  Am. 
Dec.  155;  Patten  v.  Casey,  57  Mo.  118;  Cole  v.  Tyler,  65  N.  Y.  573;  Freeman 
▼.  Pope.  L.  R.  5  Ch.  App.  538;  L.  R.  9  £q.  206.  He  has  no  right  to  hinder, 
delay,  or  defraud  them,  and  his  voluntary  transfer  will  not  be  sustained  if 
that  result  might  reasonably  have  been  apprehended  when  it  was  made. 

With  respect  to  the  grantee  of  a  voluntary  conveyance,  as  he  has  paid  no 
consideration  therefor,  he  has  no  equities  paramount  nor  even  equal  to  thos* 
of  the  pre-existing  creditors  of  the  grantor.  His  intent  is  therefore  imma* 
terial,  and  the  conveyance  to  him  must  stand  or  fall,  according  to  the  pre- 
sumed intent  of  his  grantor.  The  grantee  cannot  support  it  by  proving  hi» 
entire  innocence  and  his  want  of  all  knowledge  of  the  intent  or  circumstance* 
of  the  grantor:  Thomson  v.  Dougherty,  12  Serg.  &  R.  448;  Swartz  v.  Hazlett, 
8  Cal.  118;  Wtse  v.  Moore,  31  Ga.  148;  Clark  v.  Chamberlain,  95  Mass.  257- 
Hicks  V.  Stone,  13  Minn.  434;  Peck  v.  CarmicJiael,  9  Yerg.  325;  Oarnble  v. 
Johnson,  9  Mo.  597;  Laughton  v.  Harden,  68  Me.  208;  Woody  v.  Dean,  24 
S.  C.  499. 

As  a  voluntary  transfer  must  either  be  enforced  or  disregarded,  according 
to  the  intent  which  must  be  imputed  to  the  grantor  at  the  time  it  was  exe- 
cuted, it  is  of  the  utmost  importance  to  ascertain  from  what  circumstance* 
the  fraudulent  intent  should  or  should  not  be  presumed.  If  the  grantor  is  at 
the  time  financially  embarrassed,  if  there  are  judgments  rendered  or  actions 
pending  against  him  or  suits  threatened,  his  voluntary  conveyance  is  unques- 
tionably fraudulent  and  void  as  against  creditors:  Bohannon  v.  Combs,  79 
Mo.  305.  To  render  a  voluntary  transfer  fraudulent,  it  is  not  essential  that 
the  grantor  be  insolvent  at  the  time  of  making  it.  "  If  a  debtor  is  in  em- 
barrassed circumstances,  and  makes  a  voluntary  conveyance,  and  is  afterwards 
unable  to  meet  his  debts  owing  at  the  time  of  the  assignment,  in  the  ordi- 
nary course  prescribed  by  law  for  their  collection,  or  is  reduced  to  that  condi- 
tion that  an  execution  against  him  would  be  unavailing,  such  conveyance  is 
void  as  to  those  debts,  and  the  property  conveyed  is  subject  to  their  pay- 
ment": Potter  V.  McDowell,  31  Id.  02.  "It  is  sufficient  to  show  that  tli© 
grantor  was  embarrassed  or  in  doubtful  circumstances,  and  was  not  possessed 
of  ample  means  outside  of  the  particular  property  for  the  satisfaction  of  his 
then  existing  debts.  When  this  condition  of  affairs  is  proven  to  exist,  the 
conveyance  in  question — although  none  but  the  purest  motives  may  have 
prompted  its  execution  —  becomes  fraudulent  in  law,  and  is  open  to  attack, 
and  can  be  successfully  assailed  by  all  who  were  creditors  at  the  time  of  the 
execution  of  the  conveyance,  and  whose  debts  remain  unliquidated  and  in- 
capable of  collection  in  the  ordinary  course  of  proceedings  ":  Palten  v.  Casey, 
67  Id.  118. 

As  the  object  of  evidence  concerning  the  debtor's  inability  at  the  date  ot 
»he  transfer  is  to  enable  the  court  or  jury  to  judge  what  his  intent  was  in 
making  it,  and  as  no  conclusive  presumption  of  fraud  arises  from  the  fact 
that  he  was  somewhat  indebted  at  the  time,  it  is  evident  that  the  precise 
amount  of  indebtedness  neces.sary  to  avoid  such  transfer  cannot  be  stated, 
and  that  different  courts  or  juries  may  reach  diverse  conclusions  from  the 
same  state  of  facts.  If,  after  a  transfer,  the  grantor  still  continued  to  be  the 
owner  of  property  sufficient  to  pay  his  debts,  and  was  not  about  to  embark 
in  some  business  in  which  he  expected  to  contract  additienal  liabilities,  and 
this  transfer  is  assailed  by  a  pre-existing  creditor,  whose  debt  remains  un- 
paid, it  must  be  left  to  the  jury  or  the  court  to  determine  as  a  question  of 
fact,  from  all  the  attendant  circumstances,  whether  the  intent  of  the  grantor 
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was  fraudulent  or  not:  Sanders  v.  Wagonseller,  19  Pa.  St.  248;  Lerotc  v.  Wit- 
manf,  9  Allen,  382;  Chambers  v.  Spence,  5  Watts,  404;  Matcer  v.  Ilissim,  3 
Penr.  &  W.  160;  Poslen  v.  Posten,  4  Whart.  27;  Pomery  v.  5«j7pj/,  43  N.  H. 
118.  The  general  principle  which  ought  to  govern  courts  and  juries  in  deter- 
mining this  question  has  been  thus  stated  by  the  court  of  appeals  of  Ken- 
tucky: Although  the  grantor  "may  not  at  the  time  have  been  insolvent,  or 
«o  much  involved  at  the  date  of  the  deed  as  to  render  the  residue  of  his  es- 
tate then  necessarily  insufficient  to  pay  his  debts,  yet  if  he  was  involved 
'to  a  material  extent,'  by  which  we  are  to  understand  an  extent  which 
might,  in  view  of  ordinary  contingencies,  endauger  the  rights  of  his  credi 
tors,  then  the  deed  was  constructively  fraudulent  as  to  subsequent  as  well  as 
pre-existing  debts;  for  in  such  a  case  a  fraudulent  intent  is  implied;  and  the 
•deed  was  void  for  express  fraud,  if  from  the  extent  of  the  grantor's  indebt- 
edness, compared  with  his  means  of  paying,  the  unreasonableness  of  the  con- 
veyance as  an  advancement  to  the  appellant,  considering  the  claims  of  other 
children,  and  other  attending  circumstances,  the  inference  is  justified  that 
the  grantor  made  the  conveyance  for  the  purpose  of  avoiding  the  payment 
of  his  liabilities  ":  Loiory  v.  Fisher,  2  Bush,  70;  92  Am.  Dec.  475. 

No  case  has  come  within  our  observation  in  which  a  voluntary  transfer 
has  been  sustained  against  a  pre-existing  creditor  when  the  grantee  was  not 
a  member  of  the  grantor's  family,  and  as  such  the  natural  object  of  his 
bounty;  nor,  on  the  other  hand,  have  we  met  with  any  case  declaring  that 
*uch  a  transfer  could  not  be  upheld  because  made  to  a  stranger.  Doubtless 
the  fact  that  the  donee  is  bound  to  the  donor  by  the  ties  of  consanguinity  or 
even  affinity  is  worthy  of  great  consideration,  because  it  is  natural  and 
commendable  for  one  whose  financial  standing  enables  him  to  do  so  to  provide 
for  and  secure  against  want  in  the  future  the  members  of  his  family,  and  it 
is  more  probable  that  a  voluntary  transfer  to  them  may  have  been  made 
without  any  fraudulent  intention  than  a  like  transfer  to  a  stranger.  If, 
however,  a  voluntary  transfer  should  be  made  to  one  not  related  to  the  gran- 
tor, and  not  especially  entitled  to  his  benefaction,  and  from  the  grantor's 
financial  ability  at  the  time,  and  from  all  the  surrounding  circumstances,  the 
court  and  jury  should  be  convinced  of  the  absence  of  all  fraudulent  intent, 
we  see  no  reason  for  denying  the  validity  of  the  transfer,  though  the  grantor 
may  have  been  indebted  at  the  time,  provided  that  such  debts  bore  an  incon- 
siderable ratio  to  his  remaining  assets. 

The  right  of  a  husband  or  father  to  make  conveyances  to  his  wife  or  chil- 
dren, notwithstanding  the  existence  of  indebtedness  against  him  at  the  time,  is 
now  well  established  in  a  majority  of  the  states.  Still  these  gifts  cannot  be 
•ustained  if  they  embrace  all  the  grantor's  property,  or  even  if  he  is  finan- 
cially embarrassed,  or  if  he  ought,  as  a  prudent,  practical  man,  to  foresee  that 
they  will  result  in  some  of  his  creditors  being  deprived  of  the  means  of  ob- 
taining payments  of  their  debts.  One  has  no  right  to  be  generous,  even  to 
the  members  of  his  family,  if  his  generosity  will  probably  be  at  the  expense 
or  detriment  of  his  creditors:  Marmon  v.  Hanoood,  124  111.  104;  7  Am.  St. 
Rep.  345;  Howe  v.  Wassman,  10  Mo.  169;  49  Am.  Dec.  126;  Lexoia  v.  Love,  2 
B.  Mon.  345;  38  Am.  Dec.  161. 

Though  it  is  doubtful  whether  the  property  which  the  grantor  retains  may 
not  be  sufficient  to  discharge  all  his  liabilities,  a  voluntary  conveyance  to  his 
wife  and  children  must  be  pronounced  fraudulent,  if  the  amount  of  his  in- 
debtedness is  large,  and  he  is  fearful  that  his  property  may  not  be  sufficient 
to  pay  it,  and  especially  if  his  conceded  insolvency  follows  within  a  short 
time  after  the  execution  of  the  voluntary  transfer:  Stewart  v.  Rogers,  25  Iowa, 
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395;  95  Am.  Dec.  794;  Drigga  v.  Norwood,  50  Ark.  42;  7  Am.  St.  Rep.  78. 
If,  on  the  other  hand,  the  property  to  which  the  grantor  retains  the  title 
after  making  a  voluntary  transfer  is  at  the  time  unquestionably  sufficient  to 
discharge  all  his  liabilities,  and  the  transfer  is  no  more  than  a  reasonable  gift 
in  view  of  his  remaining  assets,  his  ability  to  earn  money,  and  the  demands 
which  are  likely  to  be  made  upon  him,  then  the  transfer  should  be  sustained, 
unless  it  appears  from  other  circumstances  to  liave  been  made  for  a  fraudu- 
lent purpose:  Gridley  v.  Watson,  53  111.  193;  Cole  v.  Tyler,  65  N.  Y.  78;  Ar- 
vett  v.  Wanett,  6  Ired.  41;  Winchester  v.  Charter,  97  Mass.  140;  Taylor  v. 
E^mlman,  92  N.  C.  601;  Miller  v.  Pierce,  6  Watts  &  S.  101;  Wahh  v.  Ketchum, 
84  Mo.  427;  French  v.  Holmes,  67  Id.  186;  Miles  v.  Richards,  Walker,  477;  12 
Am.  Dec.  584;  Morgan  v.  Hecker,  74  Cal.  540. 

Though  a  donor  is  considerably  indebted  at  the  date  of  the  transfer,  if  he 
continues  solvent  for  a  long  period  of  time  afterwards,  during  which  his  credi- 
tors might  have  obtained  payment  of  his  debt  by  the  exercise  of  ordinary 
diligence,  they,  after  lying  supinely  by  until  their  debtor's  position  is  changed 
from  one  of  comparative  affluence  to  one  of  insolvency,  cannot  wrest  from  the 
voluntary  grantees  of  the  latter  property  which  he  bad  transferred  to  them, 
without  at  the  time  of  the  transfer  depriving  himself  of  the  means  to  fully 
satisfy  all  his  creditors:  Eijlebevger  v .  Kibler,  1  Hill  Eq.  113;  26  Am.  Dec.  192; 
Lloyd  V.  Fulton,  91  U.  S.  479. 

It  remains  for  us  to  consider  when  a  voluntary  transfer  may  be  avoided  by 
a  creditor  of  the  grantor,  who  was  not  such  at  the  time  it  was  made.  Here, 
as  in  the  case  of  pre-existing  creditors,  the  inquiry  is  concerning  the  intent 
of  the  grantor,  as  it  must  be  inferred  from  all  the  circumstances,  both  prior 
and  subsequent,  which  may  properly  be  considered  as  throwing  light  upon 
such  intent  and  revealing  its  character.  For  if  it  be  established  that  the 
purpose  of  a  voluntary  transfer  was  to  hinder,  delay,  or  defraud  the  creditors 
of  the  grantor,  then  it  must,  as  a  general  rule,  be  adjudged  void  as  against 
subsequent  as  well  as  against  prior  creditors.  Subsequent  creditors  may 
therefore  avoid  a  voluntary  transfer  made  by  their  debtor  by  satisfactorily  es- 
tablishing that  it  was  made  with  a  design  to  defraud  the  grantor's  pre-exist- 
ing creditors:  Bassett  v.  McKenna,  52  Conn.  437;  Wyman  v.  Brown,  50  Me. 
139;  Lowry  v.  Fiaher,  2  Bush,  70;  92  Am.  Dec.  754;  Barling  v.  Bishop,  29 
Beav.  417;  Hutchinson  v.  Kelly,  1  Rob.  (Va.)  123;  39  Am.  Dec.  250;  Vertner 
V.  Humphries,  14  Smedes  &  M.  130;  Carpenter  v.  Boe,  10  N.  Y.  227;  Paiish  v. 
Mtrphee,  13  How.  92;  Walsh  v.  Byrnes,  39  Minn.  527;  Day  \.  Cooley,  118 
Mass.  524;  Dewey  v.  Moyer,  72  N.  Y.  70;  Marston  v.  Marston,  54  Me.  476. 
While  the  rule  aa  thus  stated  is  expressed  without  limitation  in  many  of  the 
adjudged  cases,  we  think  it  is  necessarily  subject  to  several  limitations  or  qual- 
ifications. A  voluntary  or  even  a  fraudulent  transfer  is  not  absolutely  void; 
it  is  valid  and  effectual  between  the  parties.  The  utmost  which  can  reason- 
ably be  claimed  in  favor  of  subsequent  creditors  is,  that  it  shall  not  be  per- 
mitted to  operate  as  a  fraud  upon  them.  A  voluntary  conveyance  may  have 
been  intended  as  a  fraud  upon  then  existing  creditors,  without,  as  we  think, 
making  it  necessarily  fraudulent  as  to  subsequent  creditors.  The  voluntary 
transfer  may  have  been  made  so  long  prior  to  the  contracting  of  a  subsequent 
debt  that  it  is  impossible  to  conceive  that  it  could  have  been  made  with  a 
view  of  contracting  it.  And  where  this  is  the  case,  we  do  not  understand 
how  it  can  properly  be  regarded  as  fraudulent  as  against  this  subsequent 
creditor,  nor  upon  what  principle  he  may  be  permitted  to  disregard  it,  if  he 
had  notice  of  it,  or  did  not  permit  the  debt  to  be  contracted  in  the  reasonable 
belief  that  bis  debtor  was  still  the  owner  of  the  property  which  had  been  long 
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previously  transferred.  In  other  words,  it  seems  to  n»  that  a  voluntary 
transfer,  fraudulent  and  void  as  against  existing  creditors,  is  not  forever 
thereafter  void  as  against  subsequent  creditors,  however  remote  the  creation 
of  their  debts  may  have  been  from  the  execution  of  the  conveyance. 

The  grantor  in  a  voluntary  deed  may  part  with  all  possession  and  domin- 
ion over  the  property,  or,  when  it  is  real  estate,  the  grantee  may  cause  tlia 
conveyance  to  be  recorded,  and  thereby  impart  notice  of  its  existence  to  all 
subsequent  purchasers  and  creditors  of  the  grantor.  In  either  event,  all  sub. 
sequent  creditors  of  the  grantor  have  notice  of  his  existing  financial  condition. 
They  have  no  reason  to  expect  that  the  property  which  has  thus  been  trans- 
ferred  can  be  made  available  to  them  for  the  satisfaction  of  their  debts. 
Knowing  that  the  debtor  no  longer  has  this  property,  they  may  contract 
with  him  or  not,  as  they  may  think  best,  in  view  of  his  apparent  financial 
condition.  It  is  difiicult,  therefore,  to  understand  how  they  can  be  defrauded 
by  the  prior  transfer  of  which  they  are  thus  notified.  It  has  been  said  that 
if  they  have  notice  of  the  transfer,  they  also  have  notice  that  it  was  fraudu- 
lent  as  against  pre-existing  creditors,  and  that  it  is  therefore  void,  and  thai 
they  may  therefore  go  on  contracting  with  the  grantor  upon  the  assumption 
that  the  apparent  conveyance  is  in  fact  no  conveyance  at  all,  because  it  wa» 
fraudulent  and  void  in  its  inception.  But  the  better  rule,  we  think,  is,  tha* 
creditors  who  contract  debts  under  such  circumstances  that  the  knowledge 
of  previous  voluntary  transfers  must  be  imputed  to  them  cannot  be  regarded 
as  hindered,  delayed,  or  defrauded  by  such  transfers,  and  therefore  cannot 
avoid  them  for  the  purpose  of  obtaining  collection  of  their  debts:  Schumberg 
V.  Beberiatein,  51  'iex.  457;  Lews  v.  Gastkman,  27  Id.  407;  Monroe  v.  Smith, 
79  Pa.  St.  459;  Snyder  v.  Chist,  39  Id.  499;  Fowler  v.  Sloneum,  11  Tex.  478; 
62  Am.  Dec.  490;  Lewis  v.  Simon,  72  Tex.  470;  Baker  v.  Oilman,  52  Barb.  39; 
De  Garcia  v.  Oalvan,  55  Tex.  53;  Bullelt  v.  Taylor,  34  Miss.  708;  69  Am.  Dec. 
412.  If,  on  the  other  hand,  a  conveyance  of  real  estate  is  not  recorded  so 
a«  to  impart  constructive  notice  thereof  to  subsequent  purchasers  and  cred- 
itors, or  if,  in  the  case  of  a  voluntary  gift  of  personal  property,  the  donor  re- 
mains in  possession,  exercising  the  same  dominion  over  it  which  other  owners 
exercise  over  like  property,  then  subsequent  creditors  may  undoubtedly  assail 
the  transfer  as  fraudulent  upon  as  favorable  terms  as  if  they  had  been  cred- 
itors whose  debts  existed  before  the  transfer  which  they  seek  to  assail:  SeaU 
V.  Robinson,  lb  Ala.  363;  Savage  v.  Murphy,  34  N.  Y.  508;  90  Am.  Dec. 
733. 

As  we  have  heretofore  shown,  a  voluntary  transfer  by  one  who  is  indebted 
at  the  time  is  presumed  to  be  fraudulent  as  against  pre-existing  creditors. 
Whether  a  transfer  by  one  in  like  circumstances  is  presumed  frauJulent  or 
not  as  against  subsequent  creditors,  is  a  question  less  easily  answered  from 
the  authorities.  The  principal  case,  as  well  as  some  others,  favors  the  rule 
that  a  subsequent  creditor  must  assume  the  burden  of  proving  that  a  volun- 
tary transfer  which  he  seeks  to  avoid  was  fraudulent  as  against  him;  or  in 
other  words,  that  ib  was  made  when  the  grantor  had  a  purpose  to  subse- 
quently contract  the  liability  in  question,  and  to  defraud  his  creditors  thereby: 
Crawford  v.  Beard,  12  Or.  447.  See  also  Nicliolaa  v.  Ward,  1  Head,  323;  73 
Am.  D«c.  177. 

It  has  sometimes  been  held  that  if  the  fact-^  are  shown  to  be  such  as  to  ren- 
der a  transfer  fraudulent  as  against  prior  creditors,  it  will  be  presumed  also 
to  be  fraudulent  a«  against  subsequent  creditors;  that  is  to  say,  it  will  bs 
presumed  to  have  been  made  with  the  intent  of  contracting  subsequent  debts, 
and  of  delaying,  hindering,  and  defrauding  subsequent  creditors:    Rogers  v. 
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Verlander,  80  W,  Va.  619;  Edwards  r.  Entwlstle,  2  Mackey,  43;  Horn  r. 
Volcano  Water  Co.,  13  Cal,  62;  73  Am.  Dec.  569. 

We  apprehend  that  do  general  rule  can  be  formulated  equally  applicable 
to  all  cases,  and  that  such  judicial  declarations  as  have  been  made  upon  the 
fubject  must  be  interpreted  with  reference  to  the  particular  facts  of  the  case 
in  which  they  were  made.  If  the  subsequent  debts  were  contracted  long 
after  the  volnntary  transfer  was  made,  the  presumption  that  it  might  have 
been  made  with  a  view  of  contracting  them  and  of  defrauding  the  sul)« 
sequent  creditors  certainly  becomes  exceedingly  weak,  and  may  reasonably 
be  treated  as  entirely  destroyed,  unless  other  circumstances  appear  to  give 
it  renewed  vitality.  The  evidence  may,  on  the  other  hand,  disclose  that  the 
subsequent  debts  have  merely  taken  the  place  of  prior  ones,  or  that  the 
debtor  has  continued  or  embarked  in  a  business  in  which  his  becoming  indebted 
was  inevitable,  or  there  may  be  other  circumstances  of  the  like  persuasive 
character  creatiag  or  strengthening  the  presumption  that  as  the  transfer 
was  in  fraud  of  prior  it  was  also  in  fraud  of  subsequent  creditors.  In  the 
one  class  of  cases,  the  courts  are  likely  to  insist  that  the  transfer  must  be 
assumed  as  valid  as  against  subsequent  creditors,  and  that  they  must  rebut 
this  assumption.  In  the  other  claas,  the  courts  are  almost  inevitably  led  to 
presume  that  the  transfer  was  fraudulent  as  against  prior  creditors,  and 
to  call  upon  the  donee,  or  those  claiming  under  him,  to  overcome  such  pre- 
sumption. 

In  some  of  the  states,  the  presumption  that  a  deed  shown  to  be  fraudulent 
as  against  existing  creditors  is  also  fraudulent  and  void  as  against  subsequent 
creditors  is  given  very  great,  if  not  absolutely  conclusive,  force,  if  the  grantor 
was  at  the  time  largely  indebted  or  seriously  embarrassed,  or  if  the  property 
so  transferred  constituted  the  whole  or  even  a  greater  part  of  his  fortune: 
Verfner  v.  Humphriea,  14  Smedes  &  M.  143;  Lush  v.  Wilkinson,  5  Ves.  387; 
HoUoway  v.  Millard,  1  Madd.  417. 

In  Rogers  v.  Verlander,  30  W.  Va.  619,  it  appeared  that  the  grantor  exe- 
cuted a  voluntary  conveyance  of  more  than  two  thirds  in  value  of  his  real 
estate,  and  that  he  had  no  personal  property,  and  that  within  less  than  a 
year  thereafter  executions  were  issued  against  him,  and  returned  unsatis- 
fied. The  court  was  convinced  that  the  property  which  he  retained  was  not 
ample  to  satisfy  all  his  existing  creditors,  and  that  the  inference  was  justified 
that  the  voluntary  gift  was  intended  not  ouly  to  hinder,  delay,  and  defraud 
his  existing  creditors,  but  that  it  was  also  actually  intended  to  defraud  his 
future  creditors.  The  English  cases  also  support  the  rule  that  if  the  grantor 
was  insolvent  at  the  time  he  made  a  voluntary  conveyance,  or  if  the  tranafei 
must  be  regarded  as  unreasonable  in  amount  and  value,  considered  with 
reference  to  his  remaining  fortune,  then  the  presumption  is  justified  that  th« 
transfer  was  intended  to  defraud  subsequent  as  well  as  prior  creditors:  SpireU 
V.  Willows,  3  De  Gex,  J.  &  S.  293;  Taylor  v.  Coenen,  34  L.  T.,  N.  S.,  18. 
So  in  Connecticut,  when  it  appears  that  the  grantor  was  largely  indebted 
and  insolvent,  and  that  he  gave  away  the  only  means  of  his  satisfying  his 
creditors,  and  that  the  grantee  knew  of  his  financial  condition,  it  will  be  pre- 
sumed, either  that  the  grantor  was  incapable  of  managing  his  affairs,  or  in- 
competent to  make  a  conveyance,  or  that  he  made  it  "under  some  secret 
hope  or  expectation  of  benefit  to  himself  from  the  use  of  the  property,  or 
some  equivalent  for  it  after  the  conveyance";  and  that  the  transaction  is 
corruptly  fraudulent,  and  that  "if  the  grantor,  at  the  time  the  deed  was 
made,  was  indebted  to  the  extent  of  insolvency,  or  perhaps  of  great  emliar- 
ra«smeut,  so  as  to  create  a  reeisonable  presumption  of  a  fraudulent  d^oi^n. 
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the  deed  ma/  be  impeached  even  by  a  subsequent  creditor,  nnless  tba  pre- 
sumption ia  repelled  by  showing  that  such  prior  debts  were  secured  by  pro- 
vision in  their  favor  in  the  deed  itself ":  Hedfield  v.  Buck,  35  Conn.  328;  95 
Am.  Dec.  241. 

These  are  extreme  viewf,  and  in  our  judgment  not  sustainable  upon  prin- 
ciple. Before  subsequent  creditors  can  avoid  a  transfer,  it  must  c^pear  to  be 
At  least  probable  that  it  may  have  been  made  with  a  design  to  hinder,  delay, 
or  defraud  them.  Though  the  grantor  has  no  other  property,  and  never  ex- 
pects to  have  any,  his  conveyance  cannot  be  fraudulent  if  he  owes  no  debts, 
'does  not  meditate  the  contracting  of  any,  and  is  not  in  any  business  nor 
about  to  enter  upon  any  business  in  the  transaction  of  which  he  is  likely  to 
become  indebted:  Thompson  v.  Alkn,  103  Pa.  St.  44;  49  Am.  Rep.  116. 

If  the  creditor  is  but  little  indebted  at  the  time  of  making  a  voluntary 
transfer,  and  there  are  no  attending  nor  immediately  subsequent  circumstan- 
ces to  create  a  suspicion  of  meditated  fraud  on  his  part,  such  transfer  cannot 
be  successfully  attacked  by  subsequent  creditors:  Dodd  v.  McCr aw,  8  Ark.  83; 
46  Am.  Dec.  301;  Pelham  r.  Aldrich,  8  Gray,  615;  69  Am.  Dec.  266.  If  the 
grantor  is  entirely  free  from  debts,  the  case  is  still  more  clear,  if  possible. 
There  not  only  cannot  be  any  presumption  in  favor  of  such  subsequent  credi- 
tors that  the  transfer  was  fraudulent;  the  presumption  must  necessarily  be 
the  other  way,  unless  it  appears  that  the  grantor  was  about  to  enter  upon 
eome  business  or  meditated  some  scheme  in  which  he  was  about  to  become 
indebted,  and  was  aeeking  in  some  manner  to  throw  the  hazard  of  such  busi- 
ness or  scheme  upon  his  subsequent  creditors  instead  of  assuming  it  himself, 
^s  he  should  in  good  faith  do:  Smith  v.  Vodgera,  92  U.  S.  183;  Rock  Island 
Stove  Co.  V.  Walrod,  75  Iowa,  479;  Martin  v.  Olliver,  9  Humph.  561;  49  Am. 
Dec.  717;  Oilligan  v.  Lord,  61  Conn.  662;  Wheeler  die  W.  M.  Co.  v.  Monahan, 
53  Wis.  198. 

There  is  no  doubt  that  a  creditor  who  becomes  such  after  an  involuntary 
transfer  had  been  made  by  him  may  attack  and  overthrow  it  by  establishing 
that  it  was  fraudulent  as  to  him:  Lewis  v.  Simon,  72  Tex.  40.  And  there  are 
instances,  as  we  have  heretofore  shown,  where  the  debtor's  doubtful  financial 
condition  may  cast  the  burden  of  proof  upon  the  donee  or  his  successors  in 
interest:  Moritz  v.  Hoffman,  35  111.  559;  Stillman  v.  Ashdown,  2  Atk.  481. 
The  most  familiar  instances  of  a  voluntary  conveyance  being  declared  fraud- 
ulent as  against  subsequent  creditors  are  those  arising  when  the  transfer  is 
made  with  a  view  of  embarking  in  some  hazardous  business,  of  becoming  in- 
debted therein,  and  in  case  the  business  shall  prove  unprofitable,  of  escaping 
from  loss  through  the  aid  of  such  previous  transfer*  Mackay  v.  Douglas,  41 
L.  J.  Ch.  539.  "A  settlement  on  a  wife  on  the  eve  of  a  new  business,  and 
with  a  view  of  providing  against  its  contingencies,  is  as  unavailing  against 
new  creditors  as  against  old  ones":  Littleton  v.  Littleton,  1  Dears.  &  B.  327; 
Blo.k  V.  Neaae,  37  Pa.  St.  433;  Graham  v.  O'Keefe,  16  Irish  Ch.  1;  Murphy  v. 
Abraliam,  15  Ir.  Eq.,  N.  S.,  571;  Moi-itz  v.  Hoffman,  35  111.  558.  If  a  convey- 
ance is  "made  in  anticipation  of  becoming  indebted,  and  for  the  purpose  of 
defrauding  creditors,  and  without  consideration,  it  matters  not  whether  the 
grantor  was  insolvent  or  not,  and  the  conveyance  is  void  as  against  subse- 
quent creditors.  Hence,  where  a  debtor  in  failing  circumstances  made  a  con- 
veyance of  his  property  to  his  mother  without  consideration,  and  the  next 
day  after  the  execution  of  this  deed  received  a  loan  of  money,  for  which  loan 
he  had  previously  negotiated,  it  was  held  that  it  might  fairly  be  inferred, 
from  the  circumstances  attending  the  execution  of  the  deed  and  the  making 
of  the  debt,  that  the  conveyance  was  made  in  anticipation  of  becoming 
Ax.  8t.  Km..  Vol.  XIV.  -  48 
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Indebted,  and  was  therefore  fraudulent  as  against  the  debt  subsequently  con- 
tracted": Morrill  V.  Kilner,  113  111.  318.  "But  a  voluntary  deed  may  likewise 
be  Toid  as  to  creditors  whose  claims  are  contracted  subsequent  to  its  execu- 
tion. If  the  grantor  of  such  a  deed  executes  it  in  the  expectation  of  shortly 
contracting  debts,  and  with  the  design  of  so  placing  the  property  so  conveyed 
that  if  misfortune  afterwards  befalls  him,  and  he  becomes  unable  to  pay  hia 
debts,  it  shall  be  beyond  the  reach  of  his  creditors,  the  deed  will  be  held  void 
on  the  ground  of  fraud.  To  illustrate:  if  a  person  just  on  the  eve  of  em- 
barking in  a  business  which  requires  both  capital  and  credit  to  conduct  it 
successfully,  should,  by  a  voluntary  conveyance,  strip  himself  of  a  large  por- 
tion of  his  property,  and  make  it  over  to  his  wife,  or  distribute  it  among  his 
children,  and  then  procure  the  conveyance  to  be  withheld  from  record,  so 
that  he  tnight  still  trade  upon  the  property  as  its  owner,  and  in  the  interval 
incur  debts  beyond  his  ability  to  pay,  the  transaction  would  furnish  such  co- 
gent evidence  of  fraud  against  both  grantor  and  grantee  that  no  court  would 
allow  the  deed  to  stand  for  an  instant  against  the  persons  who  had  been  de- 
frauded by  it.  The  law  on  this  subject  is  established.  A  citation  of  authori- 
ties is  only  useful  to  show  how  the  law  has  been  applied  in  particular 
instances":  City  National  Bank  v.  Hamilton,  34  N.  J.  Eq.  160;  Mulkr  v.  Wil- 
ton, 44  Pa.  St.  413;  84  Am.  Dec.  41G;  Beeckman  v.  Montgomery,  14  N.  J.  Eq. 
106;  80  Am.  Dec.  229. 

The  mere  fact  that  a  grantor  has  become  indebted  after  making  a  voluntary 
transfer,  and  that  he  is  unable  to  pay  such  debts,  is  not  conclusive  in  favor  of 
subsequent  creditors.  To  so  hold  would  place  prior  and  subsequent  creditors 
on  the  same  footing.  The  grantor  may  not  have  intended,  when  he  made  the 
transfer  in  question,  to  embark  in  any  business  or  to  become  indebted  to  any 
extent  whatever.  If  so,  his  conveyance  could  not  have  been  fraudulent  as 
against  subsequent  creditors:  Ilornv.  Boss,  10  Ga.  210;  65  Am.  Dec.  64.  Th» 
court  or  jury  must  be  left  to  determine,  from  the  fact  of  the  subsequent  in- 
debtedness, it*  proximity  to  or  remoteness  from  the  transfer,  and  all  the 
other  circumstances  disclosed  at  the  trial,  whether  the  creation  of  the  debt 
was  contemplated  at  the  time  of  the  transfer  or  not.  If  it  was  contemplated^ 
its  holder  occupies  a  position  not  less  advantageous  than  if  he  were  a  prior 
creditor. 
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Charttablb  Use,  What  is.  —  A  Devise  ov  Pbopertt,  to  "CSoNSTmrns 
A  Sacbbd  Trust  for  the  express  purpose  of  spreading  the  light  of 
social  and  political  liberty  and  justice  in  these  United  States  of  Amer- 
ica," creates  a  charitable  use. 

Charftablb  Use.  —  The  Only  Restrictiok  Which  has  beem  Imposeix 
ON  Devises  fob  the  Better  Distbibittion  op  Specified  Writings 
OR  Books  is,  that  the  writings  to  be  circulated  must  not  have,  when 
considered  with  respect  to  their  purpose,  a  general  tendency  of  hostility 
to  religion,  law,  or  morals. 

CxARiTABiiS  Use.  —  The  Courts  will  Permit  the  Enforcement  of  a 
Testamentary  Use  which  is  designed  to  circulate  works  calling  in 
question  fundamental  rules  and  establishments  of  the  law,  and  agitatinj^ 
the  question  whether  such  law  has  or  has  not  any  better  foundation  than 
wrong  and  injostioe. 
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A  Devise  of  Property  to  be  Used  in  Distributing  over  the  Lani> 
the  publications  of  Henry  George  on  the  land  question  and  cognate  sub- 
jects will  be  sustained  and  enforced,  though  all  such  publicationi  teach 
doctrines  antagonistic  to  the  law,  in  this,  in  teaching  that  the  earth 
belongs  to  all  mankind,  and  is  an  inalienable  heritage,  and  that  no  pri- 
vate ownership  can  rightfully  exist  therein. 

Bill  seeking  a  judicial  exposition  of  a  will.  The  clause 
considered  in  the  opinion  of  the  court  is  as  follows:  "Lastly. 
All  the  rest  and  residue  of  my  estate,  of  any  and  every  form, 
kind,  and  description  whatsoever,  I  hereby  give,  devise,  and 
bequeath,  under  the  name  of  'The  Hutchins  Fund,'  to  Henry 
George,  the  well-known  author  of  Progress  and  Poverty,  his 
heirs,  executors,  and  administrators,  in  sacred  trust,  for  the 
express  purpose  of  'spreading  the  light'  on  social  and  politi- 
cal liberty  and  justice  in  these  United  States  of  America,  by 
means  of  the  gratuitous,  wise,  efficient,  and  economically  con- 
ducted distribution  all  over  the  land  of  said  George's  publica- 
tions on  the  all-important  land  question  and  cognate  subjects, 
including  his  Progress  and  Poverty,  his  replies  to  the  criti- 
cisms thereon,  his  Problems  of  the  Times,  and  any  other  of 
his  books  and  pamphlets  which  he  may  think  it  wise  and 
proper  to  gratuitously  distribute  in  this  country;  provided, 
first,  that  said  George,  his  heirs,  executors,  and  administrators, 
shall  regularly  furnish  true  annual  reports  of  the  manage- 
ment and  disbursement  of  the  said  'Hutchins  Fund'  to  the 
paper  called  'The  Irish  World  and  the  American  Industrial 
Liberator,'  or  its  acknowledged  successor,  and  shall  also  annu- 
ally mail  or  otherwise  send  a  copy  of  said  paper  containing 
such  annual  report  to  each  of  the  following  persons,  to  wit: 
my  aforementioned  wife,  Mary  Hutchins,  now  of  this  place; 
William  S.  Wood,  now  of  Parker,  county  of  Randolph,  state 
of  Indiana;  and  James  Hutchins,  now  of  Selma,  county  of 
Delaware,  and  state  of  Indiana;  and  provided,  second,  that  said 
George,  his  heirs,  executors,  and  administrators,  shall  cause 
to  be  inserted  or  printed  opposite  the  title-page  of  every  free 
copy  of  his  books  distributed  by  means  of  this  fund,  this  my 
solemn  request,  virtually,  to  wit,  that  each  recipient  shall  read 
it,  and  then  circulate  it  among  such  neighbors  or  other  per- 
sons as  in  his  best  judgment  will  make  the  best  use  of  it." 

John  T.  Woodhull,  Samuel  W.  Beldon,  and  James  F.  Minturn^ 
for  the  appellant. 

George  A.  Vroom,  for  William  S.  Braddock. 
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S.  C.  Woodhull  and  D.  J.  Pancoast,  for  Mary  Hutchins. 
C.  V.  D.  Joline,  for  James  Hutchins. 

Beasley,  C.  J.  This  is  an  executor's  bill,  seeking  a  judi- 
cial exposition  of  the  last  will,  which  he  is  called  upon  to  exe- 
cute. 

The  instrument  in  question  was  executed  by  one  George 
Hutchins,  whose  domicile,  at  the  time  of  his  death,  was  in  this 
state.  It  is  dated  the  twenty-eighth  day  of  February,  1887, 
and  it  contains  a  residuary  clause  that  is  set  forth  at  large  in 
the  statement  of  facts  prefacing  this  opinion.  In  that  clause, 
the  testator  has  set  apart  property  to  be  devoted  to  the  propa- 
gation of  certain  designated  works,  as  will  hereafter  appear; 
and  the  question  propounded  to  this  court  is,  whether  such 
testamentary  disposition  is  to  be  established  as  a  charitable 
use. 

It  is  familiar  learning  that,  from  the  enumeration  of  certain 
subjects  in  the  statute  of  Elizabeth,  and  from  the  judicial  ex- 
positions of  that  act,  there  have  been  evolved  certain  defined 
classes  of  testamentary  gifts  that  are  now  universally  ad- 
mitted to  be,  in  the  estimation  of  the  law,  charitable  uses. 
With  regard  to  such  classes,  debate  and  doubt  have  ceased; 
and  consequently  all  examination  of  the  grounds  upon  which 
such  classification  has  been  justified  would,  at  the  present 
time,  be  profitless,  and  nothing  better  than  empty  pedantry. 
For  it  is  obvious  that  the  instance  now  before  this  court 
belongs,  so  far  as  the  testamentary  intent  is  concerned,  to  one 
of  such  established  classes.  The  testator's  direction  is,  that 
the  property  designated  by  him  shall  "constitute  a  sacred 
trust  for  the  express  purpose  of  spreading  the  light  on  social 
and  political  liberty  and  justice  in  these  United  States  of 
America."  That  such  a  purpose  is  a  charitable  use,  accord- 
ing to  the  legal  import  of  those  terms,  is  self-evident,  in  view 
of  the  present  state  of  the  decisions  on  that  subject. 

Consequently,  if  there  be  any  illegality  in  this  testamentary 
disposition,  of  necessity  it  must  reside  in  the  methods  con- 
trived by  the  testator  for  the  fulfillment  of  such  legitimate 
purpose.  Those  methods  are  described  by  the  testator  in 
these  words,  viz.:  "The  gratuitous,  wise,  eflScient,  and  eco- 
nomically conducted  distribution  all  over  the  land  of  said 
George's  publications  on  the  all-important  land  question  and 
cognate  subjects,  including  his  Progress  and  Poverty,  his  re- 
plies to  criticisms  thereon,  his  Problems  of  the  Times,  and  any 
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other  of  his  books  and  pamphlets  which  he  may  think  it  wise 
and  proper  to  gratuitously  distribute  in  this  country." 

It  is  now  urged  that  the  doctrines  taught  in  the  works  thus 
designated  are  of  such  a  character  that  the  court  will  not  per- 
mit their  dissemination. 

The  inquiry  thus  started  should  be  preceded  by  a  consider- 
ation of  the  rule  or  test  applicable  in  such  affairs. 

It  is  plain  that  such  rule  has  but  little  to  do  with  the  ordi- 
nary canons  of  criticism.  For  present  purposes,  the  scientific 
or  literary  value  of  these  works  is  not  to  enter  into  the  ac- 
count. If  I  should  say  that  I  have  concluded,  which  is  the 
truth,  that  these  works  of  Mr.  George  have  greatly  elucidated 
and  enriched,  in  many  ways,  the  subjects  of  which  they  treat, 
and  that  they  are  very  valuable  contributions  to  the  science 
of  economics,  it  would  not  be  shown  that  a  step  had  been 
taken  in  the  path  of  present  duty.  It  is  not  to  be  doubted 
that  the  public  circulation,  by  virtue  of  a  charitable  use,  of 
the  works  of  Sir  Robert  Filmer,  which  maintain  the  divine 
right  of  kings,  would  be  entitled  to  the  judicial  imprimatur 
equally  with  a  treatise  on  government  under  the  signature  of 
John  L«cke.  It  matters  not  in  the  least  to  judicial  inquiry 
whether  the  instrumentalities  appointed  by  the  donor  to  ful- 
fill his  purpose  be  good  or  bad,  fit  or  unfit;  whether  they  h& 
the  best  possible,  or  the  worst  possible.  In  this  particular, 
the  largest  discretion  resides,  and  properly  resides,  in  the  cre- 
ator of  the  trust.  These  public  benefactions  are  properly  re- 
garded as  matters  of  great  interest  to  the  community,  as 
entitled  to  the  most  favorable  reception  by  the  courts,  and  to 
their  amplest  protection.  It  is  not  surprising,  therefore,  that 
it  has  heretofore  been  understood  that  the  entire  restriction 
imposed  by  the  law  on  such  donations  is  that  comprised  in  a 
single  sentence:  The  writings  to  be  circulated  must  not  be, 
when  considered  with  respect  to  their  purpose  and  general 
tendency,  hostile  to  religion,  to  law,  or  to  morals.  The  rule, 
in  this  definite  form,  in  my  opinion,  has  been,  by  repeated 
adjudications,  thoroughly  established;  and  the  only  difiiculty 
inherent  in  the  subject  is  to  properly  select  the  writings  to 
which  it  is  applicable. 

Regarding,  then,  this  principle  of  proscription  as  settled,  the 
question  arises.  Has  it  been  applied  by  the  vice-chancellor  in 
the  present  instance? 

It  has  not  been,  and  could  not  be  reasonably,  alleged  that 
the  writings  now  in  question  are  either  sacrilegious  or  im- 
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moral;  but  the  argument  proceeded  exclusively  on  the  theory 
that  the  doctrines  they  teach  are  antagonistic  to  the  law.  It 
was  urged  that  this  was  the  case  by  reason  of  the  hypothesis 
of  this  author  respecting  the  title  to  land.  The  view  on  that 
subject  expressed  by  Mr.  George  is,  that  the  earth  belongs  to 
mankind,  and  is  a  heritage  that  is  inalienable,  and  that  con- 
sequently one  generation,  or  a  series  of  generations,  of  men 
cannot,  either  by  act  or  omission,  debar  a  succeeding  genera- 
tion from  claiming  its  own.  The  doctrine,  therefore,  incul- 
cated is,  that  no  private,  absolute  ownership  in  land  can 
rightfully  exist,  the  consequence  being  that  the  public,  as  the 
real  proprietor,  has  the  right  to  regain  possession  of  all  prop- 
erty of  this  nature  by  the  use  of  any  legal  method. 

The  decree  appealed  from  avoids  the  charitable  use  at- 
tempted to  be  created,  and  the  principle  of  decision  is  thus 
fitated  in  the  opinion  pronounced, — the  vice-chancellor  says: 
^'  Clearly,  the  author,  in  these  passages,  not  only  condemns  ex- 
isting laws,  but  denounces  the  fact  that  the  secure  title  to  land 
in  private'individuals  is  robbery,  —  is  a  crime.  It  is  this  as- 
pect of  the  case  which  leads  me  to  the  conclusion  that  the 
-court  ought  to  refuse  its  aid  in  enforcing  the  provisions  of  this 
nvill.  Whatever  might  be  the  rights  of  the  individual  author 
in  the  discussion  of  such  questions  in  the  abstract,  it  certainly 
would  not  become  the  court  to  aid  in  the  distribution  of  lit- 
erature which  denounces  as  robbery  —  as  a  crime  —  an  im- 
mense proportion  of  the  judicial  determinations  of  the  higher 
courts.  This  would  not  be  legally  charitable.  Society  has 
constituted  courts  for  the  purpose  of  assisting  in  the  admin- 
istration of  the  law,  and  in  the  preservation  of  the  rights  of 
citizens,  and  of  the  public  welfare;  but  I  can  conceive  of  noth- 
ing more  antagonistic  to  such  purpose  than  for  the  courts 
to  encourage,  by  their  decrees,  the  dissemination  of  doctrines 
which  may  educate  the  people  in  the  belief  that  the  great 
body  of  the  laws  which  such  courts  administer  concerning 
titles  to  land  have  no  other  principle  for  their  basis  than  rob- 
bery." 

A  simple  glance  at  the  rule  of  judgment  here  propounded 
will  suffice  to  show  that  it  is  one  of  entire  novelty.  It  does 
not  appear  to  have  been  suggested,  or  even  alluded  to,  in  any 
former  consideration  of  the  subject.  Stripped  of  unnecessary 
terms,  in  its  ultimate  analysis  it  promulges  this  far-reaching 
principle,  that  a  court  of  law  will  not,  in  view  of  the  purposes 
i"or  which  it  was  instituted,  lend  its  aid,  by  its  decree,  to  the 
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agitation  of  the  question  whether  the  laws  which  it  is  in  the 
habit  of  executing  have  or  have  not  any  better  foundation  than 
wrong  and  injustice.  In  this  analysis  I  have,  of  course,  dis- 
regarded the  presence  of  the  term  "robbery"  in  the  foregoing 
quotation,  that  gives  the  ratio  decidendi  in  the  court  below, 
because  I  am  well  aware  that  the  learned  vice-chancellor  did 
not  put  his  judgment,  either  in  whole  or  in  part,  upon  a  mere 
epithet,  or  turn  of  phrase.  I  have  also  put,  in  a  general  form, 
the  judicial  proposition,  because  it  would  be  manifestly  ab- 
surd to  declare  that  the  courts  will  not  assist  in  providing  for 
a  discussion  of  the  existing  title  to  land,  but  that  such  refusal 
does  not  extend  to  the  discussion,  in  a  similar  way,  of  the 
title  to  personalty  and  personal  rights.  It  seems  inevitable 
that  the  proposed  principle  of  judgment  must  be  applicable  to 
the  whole  field  of  established  law,  if  it  be  applicable  to  any 
part  of  it. 

And  before  leaving  this  formula  that  embraces  the  ground 
of  decision  in  the  court  below,  it  is  important  to  observe  that 
its  expressions  convey  the  idea  that  all  that  the  court  does  or 
is  required  to  do  in  these  instances  is  to  refuse  to  aid  in  the 
circulation  of  the  writings  that  are  impugned,  and  that  in  this 
respect  they  are  misleading;  for  what  the  court  does  is  to  ad- 
judge that  it  is  not  permissible  for  any  person  to  make  pro- 
vision for  such  circulation.  The  decree  in  this  case  frustrated 
the  will  of  this  testator;  declared  his  trust  void,  and  diverted 
the  property  invested  in  it  in  other  directions.  It  would  seem, 
therefore,  that  the  rule  in  question  should  have  been,  and  if  it 
is  to  be  adopted  must  be,  thus  formulated:  that  a  court  of 
equity  will  not  permit  the  fulfillment  of  a  testamentary  use 
that  is  designed  to  circulate  works  that  call  in  question  any  of 
the  fundamental  rules  and  establishments  of  the  law. 

The  vice-chancellor  educes  this  principle  from  a  considera- 
tion of  the  functions  and  constitution  of  judicial  tribunals; 
and  if  I  were  to  stand  on  that  ground  and  indulge  in  specula- 
tion, it  must  be  confessed  that  my  conclusion  would  be  the 
opposite  of  that  which  he  has  arrived  at.  I  cannot  perceive 
for  what  reason  it  is  incompatible  with  judicial  position  to  aid, 
if  invested  with  such  power,  in  the  circulation  of  the  works 
of  a  learned  and  ingenious  man  putting  under  examination 
and  discussion  any  part  of  the  legal  system.  It  would  not 
Beem  to  me  that,  as  a  judge,  I  was  called  upon  to  discard  the 
use  of  means  in  the  development  of  the  law  which,  in  every 
other   science,   are   regarded    as    absolute  essentials.      With 
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respect  to  all  intellectual  creations,  embracing,  of  course,  laws 
and  judicial  institutions,  the  most  potent  of  all  forces  tending 
to  improvement  and  evolution  are  those  of  examination  and 
discussion;  and  recognizing  them  as  the  motive  agents  of 
progress,  I  should  very  confidently  have  concluded  that  it 
was  neither  proper  nor  becoming  in  me,  as  judge,  to  refuse  to 
this  testator  the  right  to  use  them  in  this  instance. 

The  testator's  scheme  was  designed  to  be  educational  with 
respect  to  an  important  branch  of  legal  and  economic  science, 
and  in  his  opinion  the  circulation  of  the  works  of  Mr.  George 
would  contribute  to  the  accomplishment  of  that  purpose. 
Therefore,  viewing  the  subject  from  the  standpoint  suggested, 
I  could  not,  in  the  line  of  judicial  duty,  have  sanctioned  a^ 
principle  that,  while  it  would  repress  the  dissemination  of  the 
writings  of  Mr.  George,  would  undoubtedly  lend  its  aid  to  the 
circulation  of  the  reply  of  the  Duke  of  Argyle  thereto,  on 
the  ground  that  the  former  are  aggressive  towards  the  legal 
establishment  in  question,  while  the  monograph  of  the  latter 
on  that  subject  tends  to  quietism  and  public  acquiescence. 
In  such  a  situation,  if  I  had  possessed  the  power,  I  should  not 
only  have  sanctioned,  but  have  favored,  the  propagation  of  any 
or  all  of  these  works,  in  the  conviction  that  such  discussions 
advance  the  cause,  not  of  error,  but  the  cause  of  truth. 

If,  therefore,  I  were  to  accept  the  principle  of  judgment 
adopted  by  the  vice-chancellor,  I  should  have  been  obliged  to 
dissent  from  his  conclusion. 

But,  waiving  such  considerations,  let  us  turn  to  the  ques- 
tion, how  far  the  principle  of  decision  under  criticism  will 
Rtand  the  touch  of  judicial  authority. 

According  to  the  theory  indicated,  and  in  some  degree  ex- 
pounded, in  the  beginning  of  this  opinion,  it  is  attempted  to  be 
shown  that,  on  such  occasions  as  the  present,  the  index  expur- 
gatorius  to  be  applied  by  the  court  is  formed  on  the  principle 
that  only  such  works  are  to  be  proscribed  as  manifestly  tend, 
to  violations  of  law  or  to  the  corruption  of  morals  or  religion. 
To  this  catalogue  the  court  below,  as  has  appeared,  added  a 
class  comprising  such  writings  as  a  court,  from  its  inherent 
nature,  could  not  properly  or  becomingly  aid  in  circulating. 

It  is  evident  that  this  extension  of  the  rule  will  not  harmo- 
nize with  any  of  the  adjudged  cases.  A  reference  to  two  of 
Buch  authorities  will  be  a  sufficient  illustration.  Both  of  these 
decisions  are  cited  in  the  briefs  of  counsel,  and  are  referred  ta 
in  the  opinion  of  the  vice-chancellor  without  hostile  comments 
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The  first  to  which  attention  will  be  called  is  that  of  Thornton 
V.  Howe,  31  Beav.  14.  It  was  a  case  embracing  a  charitable 
use,  and  the  words  of  the  bequest  were,  "to  propagate  the  sacred 
writings  of  Joanna  Southcote."  The  argument  took  place  be- 
fore Sir  John  Romilly,  who,  upon  looking  into  the  works  in 
question,  found  that  their  authoress  was  under  the  delusion 
that  she  was  with  child  by  the  Holy  Ghost;  that  she  had  con- 
versations with  the  Devil,  and  intercommunings  with  the 
spiritual  world.  In  view  of  these  things,  the  master  of  the 
rolls  said:  "I  have  found  much  that,  in  my  opinion,  is  very 
foolish,  but  nothing  which  is  likely  to  make  persons  who  read 
them  either  immoral  or  irreligious.  I  cannot,  therefore,  say 
that  this  devise  of  the  testatrix  is  invalid  by  reason  of  the  ten- 
dency of  the  writings  of  Joanna  Southcote."  And  afterwards, 
his  further  declaration  is:  "  But  if  the  tendency  were  not  im- 
moral, and  although  this  court  might  consider  the  opinions 
sought  to  be  propagated  foolish,  or  even  devoid  of  foundation, 
it  would  not,  on  that  account,  declare  it  void,  or  take  it  out  of 
the  class  of  legacies  which  are  included  in  the  general  terms 
'  charitable  bequests.' " 

It  needs  no  comment  to  show  that  this  decision  is  irrecon- 
cilable with  the  rule  upon  which  the  present  case  has  been 
decided.  The  master  of  the  rolls,  concluding  that  the  ten- 
dency of  the  works  was  not  immoral  or  irreligious,  assented  to 
their  circulation,  although  he  was  satisfied  that  the  doctrines 
taught  by  them  were  foolish,  and  without  foundation. 

The  second  authority  to  which  I  shall  refer  is  that  of  Jachson 
V.  Phillips^  14  Allen,  539.  This  controversy  also  related  to  a 
charitable  use,  the  bequest  being  of  a  fund  to  trustees,  "to  be 
expended  at  their  discretion  in  such  sums,  at  such  times,  and 
such  places  as  they  may  deem  best  for  the  preparation  and 
circulation  of  books,  newspapers,  the  delivery  of  speeches,  lec- 
tures, and  such  other  means,  as,  in  their  judgment,  will  create 
a  public  sentiment  that  will  put  an  end  to  negro  slavery  in  this 
country."  The  decision  of  the  court,  in  its  own  language,  was 
(page  566):  "The  bequest  itself  manifests  its  immediate  pur- 
pose to  be  to  educate  the  whole  people  upon  the  sin  of  a  man's 
holding  his  fellow-man  in  bondage;  and  its  ultimate  object  to 
put  an  end  to  negro  slavery  in  the  United  States, — in  either 
aspect  a  lawful  charity." 

It  is  conspicuous  that  this  decision  is  diametrically  opposed 
to  the  rule  under  criticism.  In  the  present  case,  the  decision 
was  that  the  court  would  not  help  in  the  circulation  of  books 
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that  Btrove  to  show  that  private  ownership  in  lands  the  valid- 
ity of  which  had  been  repeatedly  recognized  by  the  courts  had 
no  better  foundation  than  robbery.  In  the  reported  case,  the 
court  helped  the  dissemination  of  writings  whose  object  was 
to  prove  that  the  ownership  of  human  beings,  which  was  a 
species  of  property  established  by  the  federal  constitution  it- 
self, and  sustained  as  such  by  repeated  judgments  both  in  the 
national  and  state  courts,  had  no  better  foundation  than  sin. 

The  legal  rule  imposing  limits  on  charitable  uses  is  one  of 
great  importance;  and,  influenced  by  that  consideration,  I 
have  examined  with  care  the  principle  upon  which  the  present 
case  has  been  decided,  and  my  conclusion  is,  that  such  prin- 
ciple does  not  consist  with  the  authorities,  and  if  it  were 
adopted  by  this  court  would  be  productive  of  serious  mischief. 
If  sanctioned,  the  subject,  with  respect  to  the  rights  of  donors 
in  this  field,  would  be  involved  in  clouds  and  darkness;  for 
instead  of  a  rule  we  would  have  a  speculation.  By  force  of 
the  prevalence  of  such  a  change,  it  may  well  be  doubted 
whether  it  would  not  be  altogether  impracticable  to  dissemi- 
nate, by  means  of  a  charitable  use,  the  works  of  any  of  the 
leading  political  economists,  either  of  the  present  or  past  age, 
for  it  is  believed  that  none  can  be  found  that  do  not,  in  ma- 
terial particulars,  make  war,  more  or  less  aggressive,  upon 
some  parts  of  every  legal  system  as  it  now  subsists.  Certain 
it  is  that  neither  the  Political  Economy  of  Mr.  Mill,  nor  the 
Social  Statics  of  Mr.  Herbert  Spencer,  could  be  so  circu- 
lated; for  each  of  these  very  distinguished  writers  denies  the 
lawfulness  of  private  ownership  in  land.  A  principle  bearing 
Bucb  fruits  could  not  properly  be  introduced  into  our  legal 
system,  except  upon  the  compulsion  of  irresistible  authority. 

It  is  obvious  that  by  the  application  of  the  ordinary  test,  and 
which  it  has  been  thus  insisted  is  and  always  has  been  the 
legal  test,  the  works  now  in  question  do  not  come  under  the 
proscription  of  the  law.  It  has  been  heretofore  stated  that 
they  do  not  tend  to  the  corruption  of  morals  or  religion,  and 
it  is  equally  evident  that  they  are  not  opposed  to  any  legal 
rule  or  ordinance.  What  these  writings  are  calculated  and 
were  intended  to  effect  is,  to  cause  the  repeal  in  a  legitimate 
mode  of  the  laws  at  present  regulating  the  title  to  land,  and 
the  substitution  of  a  different  system.  It  would  seem  to  be 
quite  out  of  the  question  for  this  court  to  declare  that  such  an 
endeavor  is  opposed  to  the  law;  for  it  is  simply  a  proposition 
to  alter  the  law  according  to  the  law. 
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The  charitable  use  created  in  this  will  must  be  sustained, 
and  the  decree  appealed  from,  to  that  end,  must  be  reversed. 

Charitable  Uses.  —  As  to  what  bequests  are  valid  as  charitable  uses: 
Rhymer's  Appeal,  93  Pa.  St.  142;  39  Am.  Rep.  736,  and  note  738-741;  Man- 
ners \.  Philadelphia  Library  Co.,  93  Pa.  St.  165;  39  Am.  Rep.  741,  and  note 
748-750.  Instances  of  void  bequests  for  charitable  uses:  Note  to  Johnson  v. 
Holijield,  58  Id.  599-601.  Charitable  uses,  and  devises  for  that  purpose, 
form  the  subject  of  note  to  Owens  v.  Missionary  Soc,  67  Am.  Dec.  184,  185; 
see  also  ffoioe  v.  Wilso7i,  91  Mo.  45;  60  Am.  Rep.  226,  and  extended  note 
230-236.  For  a  discussion  of  what  constitute  charitable  uses,  as  defined  by 
the  American  statutes,  see  extended  note  to  Dasliiell  v.  Attorney-General,  9 
Am.  Dec.  578-588;  compare  Eutaw  etc.  Church  v.  Shively,  67  Md.  493;  1  Am. 
St.  Rep.  412,  and  cases  cited  in  note.  A  devise  to  a  church,  "  to  be  applied 
to  foreign  missions,"  is  within  the  scope  of  the  Kentucky  statute  permitting 
devises  to  charitable  uses:  Kinney  v  Kinney,  86  Ky.  610. 


Dayton  v.  Adkisson. 

f46  New  Jeesky  Equity,  603. J 
ComuoT  OF  Laws.  —  The  Legitimizing  of  a  Child  by  the  Marbiaok 

OF  ITS  Parents  subsequently  to  its  birth  in  the  state  of  their  and  its 
domicile  has  the  effect  of  legitimizing  it  in  another  state,  and  conferring 
upon  it  the  capacity  to  inherit  realty  in  the  latter  state,  as  if  it  had  been 
bom  in  lawful  wedlock. 

Bill  by  Dayton  in  the  nature  of  an  interpleader  to  obtain 
direction  of  the  court  as  to  whom  he  should  convey  a  trust 
estate.  The  property  in  controversy  had  belonged  to  Perry 
Adkisson,  who  died  testate,  leaving  a  will  dated  May  27, 1872, 
whereby  he  constituted  James  P.  Dayton  as  his  executor,  and 
appointed  him  guardian  of  the  testator's  two  children,  John 
Wesley  and  Margaret,  who  are  in  the  will  described  as  "chil- 
dren begotten  by  me  of  one  Eliza  C.  Price,  widow."  The  ex- 
ecutor of  the  will  was  given  power  to  sell  and  convey  the  prop- 
erty whenever  in  his  opinion  it  should  be  for  the  benefit  of  the 
testator's  children  so  to  do.  The  children  spoken  of  in  the 
will  were  twins.  The  boy,  John  Wesley,  died  in  1876,  and 
the  mother  in  February,  1887.  She  had  been  the  widow  of  a 
soldier,  and  as  such  entitled  to  a  pension  during  her  widow- 
hood. In  the  will  the  executor  was  directed  when  the  children 
should  arrive  at  age  to  convey  to  the  daughter  a  frame  house 
on  Division  Street,  in  the  city  of  Camden,  and  to  the  son  a 
brick  house  on  Locust  Street,  in  the  sanie  city.  The  son  hav- 
ing died,  the  question  was,  whether  the  lot  which  was  directed 
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to  be  given  to  him  should  be  conveyed  to  his  twin  sister  or  not, 
the  law  of  the  state  not  permitting  her  to  inherit  under  the 
circumstances,  if  illegitimate. 

C.  V.  D.  Joline,  for  the  complainant. 

John  F.  Harned,  for  Margaret  Ann  Adkisson,  now,  by  mar- 
riage, Gibson. 

H.  A.  Drake,  for  Miss  Dill,  and  afterwards  (by  request  of  the 
court)  for  the  attorney-general. 

Pitney,  V.  C.  The  question  is.  To  whom  shall  the  trustee 
convey  the  lot  which  by  the  will  he  was  directed  to  convey  to 
John  Wesley  Adkisson  ?  The  sister,  Margaret  Ann  Adkisson 
(now,  by  marriage,  Gibson),  claims  it  on  three  grounds:  — 

1.  She  claims  that  the  proofs  show  that  her  father  and 
mother  were  married,  and  that  she  and  her  brother  were  born 
in  wedlock;  and  she  accounts  for  the  language  in  her  father's 
will  by  the  fact  that  her  mother  was  entitled  to  a  pension  dur- 
ing her  widowhood,  and  desired  the  marriage  to  be  concealed 
in  order  to  enable  her  to  continue  to  draw  her  pension. 

2.  She  insists  that,  if  the  proof  fails  to  show  a  marriage  be^ 
fore  the  birth  of  the  twins,  it  is  yet  ample  to  show  one  to  have 
taken  place  at  some  period  during  the  cohabitation,  and  that, 
as  her  father  and  mother  were  domiciled  in  Pennsylvania,  and 
the  twins  were  born  there,  such  marriage,  though  it  may  have 
taken  place  subsequent  to  the  birth  of  the  children,  was  suf- 
ficient, under  the  statute  of  Pennsylvania  of  May  4,  1857 
(Pamphlet  Laws  of  1857,  p.  507;  Brightley's  Purdon's  Digest, 
1873,  sec.  9,  p.  1004),  which  provides  that  "in  any  and 
every  case  where  the  father  and  mother  of  an  illegitimate 
child  shall  enter  into  the  bonds  of  holy  wedlock  and  cohabit, 
such  child  or  children  shall  thereby  become  legitimated, 
and  enjoy  all  the  rights  and  privileges  as  if  they  had  been 
born  during  the  wedlock  of  their  parents,"  to  render  the  twins 
legitimate;  and  if  legitimate  in  Pennsylvania,  they  are  also 
legitimate  in  New  Jersey,  and  competent  to  inherit  from  each 
other. 

3.  That  as  she  is  the  twin  sister  of  her  deceased  brother, 
she  is  his  sister  of  the  whole  blood,  and,  as  such,  answers  the 
description  of  the  heir  of  a  person  dying  without  descendants, 
under  the  second  section  of  our  statute  of  descents. 

The  evidence,  though  somewhat  conflicting,  satisfies  me  that 
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a  marriage  ceremony  actually  took  place  at  some  time  between 
the  testator  and  the  woman  he  names  in  his  will  as  "  one  Eliza 
C.  Price,  widow."  The  only  difficulty  I  have  is,  as  to  When  it 
took  place,  whether  before  or  after  the  birth  of  the  children. 
But  for  the  language  of  the  will,  I  should  have  concluded  that 
they  were  married  at  the  time  they  went  to  live  in  the  house 
in  the  court  at  the  rear  of  No.  825  Carpenter  Street,  Phila- 
delphia, where  they  lived  when  the  twins  were  born,  and  con- 
tinued to  live  until  their  respective  deaths.  The  evidence  is 
clear  that  they  lived  there  together  as  a  man  and  wife  would 
do.  The  woman  went  by  the  name  of  Mrs.  Adkisson.  The 
testator  directed  a  neighboring  groceryman  to  give  her  credit 
as  his  wife  during  his  absence  on  his  periodical  voyages  to  sea. 
He  supported  his  family  in  the  ordinary  way,  including  two 
of  her  children  by  her  former  connections.  He  frequently  ex- 
pressed regret  that  he  had  married  her,  and  one  witness  (Har- 
mon) swears  that  he  saw  a  marriage  certificate  framed  and 
hung  up  in  the  room  occupied  by  the  parties.  He  says  it  was 
an  ordinary  printed  blank  marriage  certificate  filled  up,  and 
that  it  contained  the  names,  in  writing,  of  Perry  Adkisson  and 
Elizabeth  Price,  and  was  signed  by  one  "Hardy  [or  Harding], 
minister  of  the  Gospel,"  and  that  there  was  such  a  minister 
at  the  time  in  the  neighborhood,  who  is  since  deceased. 

Criticism  was  made  on  this  man's  evidence,  on  the  ground 
that  other  witnesses  who  visited  the  house  did  not  see  the  cer- 
tificate, especially  the  sister  and  relatives  of  the  woman  Price, 
or  Adkisson;  but  it  did  not  appear  that  these  last  witnesses 
could  read.  They  did  appear  to  be  illiterate.  I  observed  the 
witness  Harmon  carefully  while  giving  his  testimony,  and 
was  impressed  with  his  apparent  truthfulness,  and  I  feel  con- 
etrained  to  give  credit  to  his  evidence  in  this  respect. 

The  non-production  of  the  certificate  was  accounted  for  by 
the  circumstance  that  the  surviving  twin  was  only  about  seven 
years  of  age  at  the  time  of  her  mother's  death,  and  the  few 
household  efiects  of  the  family  were  taken  by  an  older  half- 
eister,  the  issue  of  a  previous  connection  of  the  mother,  which 
half-sister  has  since  died  in  an  alms-house.  Margaret  herself 
was  taken  away  from  her  mother's  friends,  brought  over  into 
New  Jersey,  and  taken  care  of  by  Mr.  Dayton,  by  being  bound 
out  to  a  farmer. 

It  does  not  appear  to  how  late  a  date  the  mother  continued 
to  draw  her  pension;  but  Miss  Dill  swears  she  went  to  the 
pension-office  after  her  sister's  death,  and  drew  the  arrearages 
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of  tie  pension  —  she  did  not  say  how  much  —  due  at  her 
death. 

Miss  Dill  and  the  other  relatives  of  the  mother  lived  in  a 
part  of  the  city  distant  from  Carpenter  Court,  and  did  not 
often  visit  there.  They  testified  that  the  mother  was  known 
in  their  circle  as  Mrs.  Price,  and  that  she  denied  her  marriage 
to  Adkisson,  saying  she  would  not  marry  and  give  up  her 
pension.  This  evidence,  however,  was  given  when  it  was  sup- 
posed that,  if  there  was  no  marriage.  Miss  Dill  would  acquire 
the  lot  in  question  as  the  heir  of  her  sister,  under  the  act  of 
1877. 

But  I  deem  it  unnecessary  to  determine  the  question  of  fact 
whether  the  marriage,  which  I  am  satisfied  did  take  place, 
was  prior  or  subsequent  to  the  birth  of  the  children,  since  it 
is  clear,  from  the  evidence,  that  the  parties  were  domiciled  in 
Pennsylvania,  where  the  children  were  born,  and  continued  to 
live  in  that  state  until  they  died,  and  that  they  were  there 
married,  and  hence  the  children  were  rendered  legitimate  by 
the  Pennsylvania  act  of  1857,  and  being  legitimate  there,  are, 
in  my  opinion,  legitimate  in  this  state,  and  therefore  the  sur- 
viving sister,  Margaret  Ann  Adkisson,  is  entitled  to  the  lot  in 
question  as  the  heir  of  her  deceased  brother. 

I  do  not  deem  it  worth  while  to  state,  at  any  considerable 
length,  the  grounds  upon  which  I  reach  this  conclusion.  They 
are  stated  elsewhere  much  better  than  I  could  state  them. 

The  question  involved  was  elaborately  discussed  in  England 
in  Doe  v.  Vardill,  5  Barn.  &  C.  438;  sub  nom.  Birtwhisile  v.  Var- 
dill,  2  Clark  &  F.  571;  7  Id.  895;  in  New  York  in  Miller  v. 
Miller,  91  N.  Y.  315;  43  Am.  Rep.  669;  and  in  Massachusetts 
in  Ross  v.  Ross,  129  Mass.  243;  37  Am.  Rep.  321.  In  the  lat- 
ter case.  Chief  Justice  Gray  cites  and  comments  upon  every 
case  up  to  that  date  (1880),  and  after  an  exhaustive  discus- 
sion of  the  whole  subject,  comes  to  the  conclusion  that  the 
particular  reasons  that  influenced  the  English  court  in  hold- 
ing, in  Doe  v.  Vardill,  supra,  that  an  heir  to  land  in  England 
must  be  actually  born  in  wedlock,  do  not  apply  in  this  coun- 
try, and  that  a  person  declared  to  be  a  legitimate  child  of  an- 
other, by  the  law  of  the  state  of  the  domicile,  must  be  held 
to  have  all  the  rights  of  a  legitimate  child  wherever  he  goes. 
The  court  of  appeals  of  New  York,  in  1883,  in  the  case  above 
cited,  came  to  the  same  conclusion  in  a  case  where  a  son  born 
out  of  wedlock  in  Germany  was  legitimized  by  the  subsequent 
marriage  and  cohabitation  of  his  parents  in  Pennsylvania,  by 


May,  1889.]  Dayton  v.  Adkisson.  767 

force  of  the  same  statute  above  quoted,  and  held  such  son  en- 
titled to  inherit  lands  in  New  York. 

The  result  in  these  cases  has  the  support  of  Judge  Story,  in 
his  Conflict  of  Laws,  sections  93  et  seq. ;  of  Dr.  Wharton,  in  his 
work  on  the  same  subject,  sections  240  et  seq.;  and  of  Professor 
Parsons,  in  2  Parsons  on  Contracts,  5th  ed.,  600. 

An  examination  of  these  cases  will  show  that  the  contrary 
result  in  England  was  attempted  to  be  justified  by  the  lan- 
guage of  the  statute,  so  called,  of  Merton,  20  Hen.  III.,  c.  9, 
which,  it  was  claimed,  negatively  enacted  that  the  English  heir 
must  be  born  in  lawful  wedlock.  Lord  Brougham,  in  2  Clark 
&  F.  582,  and  again  in  7  Id.  914,  combats  this  position  with 
arguments  that  the  courts  of  New  York  and  Massachusetts 
seemed  to  think  unanswerable,  and  they  appear  so  to  me. 

And  see  the  strictures  upon  the  result  of  the  English  decis- 
ion in  the  judgment  of  Lord  Justice  James  in  Goodman's 
Trusts,  L.  R.  17  Ch.  Div.  266,  296-298. 

The  English  judges  in  Doe  v.  Vardillf  supra,  did  not  deny, 
but  admitted,  that  the  effect  of  the  Scotch  marriage  in  that 
case  was  to  legitimize  the  previous-born  issue,  and  that  being 
legitimate  in  Scotland,  the  country  of  his  domicile,  he  was 
also  legitimate  in  England.  But  they  held,  as  before  stated, 
that  a  person  who  inherits  land  in  England  must  not  only  be 
legitimate,  but  must  have  been  actually  born  in  wedlock:  Ross 
V.  Ross,  129  Mass.  252-254:  37  Am.  Rep.  321;  Miller  v.  Miller, 
91  N.Y.  321,  322;  43  Am.'  Rep.  669. 

It  is  worthy  of  remark  that  the  famous  statute  of  Merton, 
20  Hen.  III.,  c.  9,  is,  in  fact,  not  a  statute,  but  a  mere  entry 
on  the  minutes  of  Parliament  of  a  refusal  by  the  English  lords 
to  assimilate  the  laws  of  England  to  that  of  other  civilized 
countries,  by  affirmatively  declaring  that  the  marriage  of  the 
parents  subsequent  to  the  birth  rendered  the  child  legitimate. 

An  equivalent  of  this  statute  of  Merton  was  enacted  in  Penn- 
sylvania: Purdon's  Digest,  9th  ed.,  565;  P.  L.  1833,  p.  318 
(see  the  report  of  the  judges,  3  Binn.  565-600);  and  while  in 
force  produced  the  decision  in  Smith  v.  Derr,  34  Pa.  St.  126; 
75  Am.  Dec.  641. 

I  am  unable  to  find  among  our  statutes  any  enactment 
equivalent  to  the  statute,  so  called,  of  Merton,  and  I  think 
that  public  policy  at  this  date  favors  the  adoption  of  the  rule 
which  I  have  concluded  to  apply  in  this  case,  and  that  that 
rule  is  supported  by  the  weight  of  authority  in  this  country. 
Statutes  similar  to  that  in  Pennsylvania  exist  in  many,  if  not 
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most,  of  our  sister  states,  and  also  statutes  which  provide,  as 
our  own  does,  for  the  adoption  of  children  by  legal  proceed- 
ings. Many  persons  come  to  reside  among  us  from  neighbor- 
ing states,  and  from  those  countries  of  Europe  governed  by  the 
civil-law  system,  and  bring  with  them  children  whom  they 
suppose  to  be  their  lawful  heirs  for  all  purposes,  but  who 
would  be  denied  the  right  of  heirs  as  to  real  estate  by  the  rule 
adopted  in  England  in  Doe  v.  Vardill,  supra,  while,  as  to  per- 
sonal property,  they  would  be  lawful  next  of  kin.  I  do  not 
think  such  a  state  of  the  law  a  desirable  one,  and  am  not  will- 
ing to  be  the  first  judge  to  declare  such  to  be  the  law  in  this 
state.  Nor  do  I  think  a  law  enabling,  or  even  encouraging, 
parents  to  do  simple  justice  to  their  innocent  offspring,  begot- 
ten out  of  wedlock,  by  investing  them  with  the  complete  at- 
tributes of  heirs,  is  immoral  or  tends  to  promote  immorality. 
I  see  no  reason  why  a  man  should  not  be  permitted  to  adopt 
and  invest  with  rights  of  heirship  his  own  illegitimate  child 
by  marrying  its  mother;  and  I  see  no  difference  in  morals  be- 
tween such  mode  of  adoption  and  that  provided  by  our  statutes, 
which  enables  a  man  to  adopt,  with  that  effect,  even  the  ille- 
gitimate child  of  unknown  parents. 

I  shall  advise  that  a  decree  be  made  directing  the  com- 
plainant to  convey  the  tract  of  land  in  question  to  Margaret 
Ann  Gibson,  and  that  there  be  a  reference  to  a  master  to  take 
and  state  the  accounts  of  the  income  of  the  lands.  Costs  of  all 
parties  will  be  paid  by  the  complainant  out  of  the  funds  in  his 
hands,  if  there  be  sufficient  for  that  purpose,  otherwise  they 
will  be  a  charge  upon  the  land  to  be  conveyed. 


Conflict  or  Laws.  —  An  illegitimate  child  made  legitimate  by  the  laws 
of  the  state  in  which  his  parents  are  domiciled  is  forever  after  legitimate 
everywhere:  Miller  v.  Miller,  91  N.  Y.  315;  43  Am.  Rep.  669;  but  a  child 
born  out  of  wedlock,  and  made  legitimate  under  the  laws  of  another  state,  ia 
not  thereby  clothed  with  inheritable  capacity  in  Pennsylvania,  where  birth 
in  lawful  wedlock  alone  gives  one  the  capacity  to  inherit:  Smith  v.  Derr,  34 
Pa.  St.  126;  75  Am.  Dec.  641,  and  note;  but  a  child  who  has  been  legally 
adopted  in  another  state,  whereby  he  becomes  entitled  to  inherit  property, 
may  also  inherit  property  in  Massachusetts,  where  similar  adoption  laws 
exist:  Bou  t.  Bou,  129  Mass.  243;  37  Am.  Rep.  321,  and  note. 
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Power  of  Salb  in  a  Will,  Termination  of,  —  If  a  devise  is  made  to  one 
•who  ia  also  appointed  sole  executor,  and  authorized  as  such  to  sell  and 
convey  property  at  any  time  he  may  deem  expedient,  without  designat- 
ing any  object  for  which  the  power  should  be  exercised,  the  power  ter- 
minates with  the  life  of  such  devisee  and  executor. 

Infant  Children  are  as  Much  Bound  by  Partition  Proceedings  as 
adults,  if  they  ar«  regularly  brought  into  court,  and  guardians  appointed 
for  them. 

Heal  Estate  when  Included  in  a  Devise.  —  A  clause  in  a  will  stating  that 
the  testator  gives  and  bequeaths  to  his  wife  "all  my  real  and  per- 
sonal estate,  consisting  of  clothing^  jewelry,  money,  and  all  the  instru- 
ments, desks,  office  appurtenances,  and  other  property  of  like  nature 
now  belonging  to  me,  and  purchased  prior  to  May  1,  1884,  and  now  in  the 
office  of  the  firm  of  S.  &  H.,"  vests  in  the  wife  all  the  real  estate  of  the 
testator.  The  word  "real,"  as  used  in  this  clause,  is  not  cut  down  or  lim- 
ited by  the  context  so  as  to  make  it  include  only  the  chattels  nominated. 

William  R.  Barricklo,  for  the  complainant. 
Willard  0.  Fisk,  for  the  defendant. 

Pitney,  V.  C.  The  defense  in  this  cause  is  rested  wholly 
«pon  an  alleged  defect,  or  rather  two  defects,  in  the  com- 
plainant's chain  of  title.  The  chain  of  title  submitted  reaches 
back  to  one  William  Jewett,  the  elder,  who  died  in  1874,  and 
-who,  by  his  will,  devised  the  lands  in  question  to  his  son, 
"William  S.  L.  Jewett,  in  fee-simple,  and  also  gave  to  his  exec- 
utor a  general  power  of  sale,  and  appointed  his  son  sole  exec- 
utor. He  gave  his  wife  the  use  of  a  house  and  grounds,  other 
than  those  in  question,  and  also  an  annuity  of  five  hundred 
dollars  a  year.  He  also  directed  his  son  to  make  a  further 
provision  for  her  comfortable  support,  over  and  above  the  an- 
jtiuity,  in  these  words:  "It  is,  however,  my  will  and  desire  that 
my  said  wife  may  be  comfortably  provided  for,  and  that  my 
said  son  shall  do  all  that  natural  love  and  affection  should 
dictate,  or  that  she  should  reasonably  require." 

The  annuity  was  declared  to  be  not  a  charge  on  any  of  the 
lands,  except  the  house  and  grounds  above  mentioned.  The 
widow  and  son  are  both  dead.  The  son  died  in  1876,  intes- 
tate, and  without  having  exercised  the  power  of  sale,  leaving 
three  daughters  and  a  widow.  In  1883,  the  elder  of  these  three 
■daughters,  having  attained  her  majority,  instituted  proceedings 
in  this  court  for  a  partition  of  the  lands  in  question,  making 
her  sisters,  who  were  still  infants,  and  her  mother,  parties  to 
her  bill.  Under  those  proceedings,  the  land  was  sold,  and  the 
AK.  ST.  Rep..  Vol.  XIV.— 49 
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proceeds  divided  between  the  three  children  and  widow,  the 
latter  accepting  a  sum  in  gross. 

The  first  objection  to  the  title  is,  that  this  power  of  sale  is 
still  outstanding,  and  may  yet  be  executed  at  the  instance 
and  for  the  benefit  of  the  children  who  were  infants  when  the 
decree  for  sale  in  partition  was  made. 

I  do  not  think  this  objection  has  any  strength  whatever. 
The  gift  of  the  power  to  the  executor  is,  in  this  case,  a  mere 
addition  to  a  devise  in  fee  to  the  son.  At  one  time  it  was  suc- 
cessfully contended  that  such  a  power  was  idle  and  nugatory, 
and  therefore  void:  Goodill  v.  Brighamy  1  Bos.  &  P.  192; 
Maundrell  v.  Maundrell^  7  Ves.  567,  583,  where  Sir  William 
Grant  held  that  a  widow  could  not  be  barred  of  her  dower  by  the 
exercise  of  such  a  power  appurtenant  to  a  fee.  The  power  in 
such  cases  was  held  to  be  merged  in  the  fee:  1  Sugden  on 
Powers,  105  et  seq.  This  decision  of  Sir  William  Grant  was 
reversed,  on  appeal,  by  Lord  Eldon  (10  Ves.  246,  256),  on  the 
ground  that  the  creation  of  such  a  power  of  sale  appurtenant 
to  a  fee  was  in  common  use  by  the  great  English  conveyancers 
as  a  legitimate  means  of  enabling  the  grantee  to  bar  his  wife's 
dower,  and  also  of  enabling  a  feme  covert  to  convey  by  simpler 
and  less  expensive  machinery  than  was  required  to  pass  a  fe» 
in  the  ordinary  way. 

In  the  case  in  hand,  the  only  beneficial  use  which  could  Ix 
made  of  the  power  was,  to  enable  the  son  to  convey,  free  of  hii 
own  debts  and  of  his  wife's  inchoate  dower,  in  order  to  pro- 
vide for  his  mother  in  accordance  with  the  express  direction 
and  wish  of  the  testator.  No  other  person  but  his  moth*;r 
could  derive  any  direct  benefit  from  its  exercise.  It  also  en- 
abled the  son  to  convert  real  estate  into  personalty,  and  trans- 
mit it  in  that  shape  to  his  children,  free  of  dower  on  the  part 
of  his  wife. 

From  this  view,  it  follows  that  the  power  was  one  inherently 
of  a  nature  not  to  be  exercised  by  any  one  but  the  grantee,, 
and  therefore  not  transmissible  or  to  be  exercised  by  an  ad- 
ministrator de  bonis  nan  or  other  representative  in  succession. 

The  case  does  not  fall  within  the  terms  of  the  statute  au- 
thorizing sales  by  representatives  in  succession,  but  is  clearly 
within  the  line  of  cases  holding  such  representatives  incapable 
of  conveying:  Chambers  v.  Tulane,  9  N.  J.  Eq.  146;  Naundorf 
V.  Schumann,  41  Id.  14. 

The  language  of  the  will  in  this  case  is  as  follows:  **  I  au- 
thorize my  executor  to  sell  and  convey  at  any  time  he  may 
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deem  proper  and  expedient."     This  language  is  too  plain  for 
argument. 

It  was  left  wholly  discretionary  with  the  son  whether  he 
would  or  would  not  cut  off  his  wife's  dower,  or  whether  he 
would  use  the  power  to  raise  money  for  his  mother. 

But  further,  upon  the  facts  as  stated,  and  independent  of 
the  language  importing  special  trust  and  confidence  in  the 
son,  it  seems  to  me  the  power  ought  to  be  decreed  to  have  ex- 
pired and  to  be  lost  by  lapse  of  time  and  want  of  any  object 
to  keep  it  alive.  It  would  be  dangerous  to  give  countenance 
to  the  idea  that,  in  a  case  like  this,  an  old  power  could  be 
hunted  up,  revived,  and  put  in  force  in  order  to  divest  titles 
derived  from  the  heirs  of  the  devisee  in  fee-simple:  Moores  v. 
Moores,  41  N,  J.  L.  440;  and  see  In  re  Cotton^s  Trusts,  L.  R,  19 
Ch.  Div.  624,  where  many  cases  are  collected. 

I  should  have  thought  it  unnecessary  to  cite  cases  on  this 
point  were  it  not  for  one  case  in  our  reports,  viz.,  Scudder  v. 
Stout,  10  N.  J.  Eq.  377,  where  Chancellor  Williamson  upheld 
a  conveyance  made  by  trustees  seventeen  years  after  the  power 
had  accrued,  on  the  ground  that,  although  the  trustees  acted 
in  bad  faith,  and  their  conduct  was  fraudulent,  yet  the  pur- 
chasers from  them  acted  in  good  faith,  and  without  notice  of 
the  bad  faith  of  their  grantors;  and  he  gave  the  complainant 
in  that  suit  relief  against  the  trustees  who  made  the  sale,  and 
against  the  cestuis  que  trustent  who  received  the  proceeds  of  the 
sale.  But  it  is  plain  that  the  learned  chancellor  was  strongly 
influenced  by  the  circumstance  that  the  grantees  had  paid 
their  money  in  good  faith,  and  had  been  in  possession  under 
their  title  for  fifteen  years  before  any  suit  was  brought  to  dis- 
turb them,  and  that  the  sale  was  promoted  by  the  father  of 
the  complainant. 

But  further:  here  it  seems  to  me  that  the  two  infant  children 
are  as  much  bound  by  the  partition  proceedings  as  if  they  had 
been  adults.  They  were  regularly  brought  into  court  and 
guardians  appointed  for  them.  The  title  was  adjudged  to  be 
in  them  as  tenants  in  common  with  their  adult  sister,  and  a 
proper  share  of  the  proceeds  of  the  sale  paid  to  the  guardian 
of  each,  and  they  have  each,  since  their  majority,  accepted 
from  the  guardian  the  sum  so  awarded.  No  court,  under  the 
circumstances,  would  appoint  new  trustees  to  execute  the 
power  of  sale,  and  this  court  would  not  permit  the  two  chil- 
dren, who  were  infants  when  the  partition  was  made,  to  take 
any  benefit  from  a  sale  of  the  same  premises  by  a  new  rcj>re- 
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sentative  of  their  grandfather  under  this  power.  The  eom- 
phiinant  in  the  partition  suit  is  equally  estopped,  for  she 
conveyed  to  the  devisee  of  the  complainant.  There  are  no 
other  persons  who  can  possibly  derive  any  benefit  from  the 
exercise  of  the  power. 

The  next  objection  taken  to  the  title  arises  under  the  will  of 
William  W.  Sites,  the  husband  of  complainant,  who  acquired 
title  to  the  premises  in  question  by  conveyance  from  Mary  AV. 
Jewett,  who  purchased  at  the  sale  under  the  partition  proceed- 
ings. 

The  clause  in  the  will  of  said  Sites,  which  is  the  basis  of  the 
objection,  is  as  follows:  "I  give  and  bequeath  to  my  wife, 
Jeannie  M.  Eldredge  [the  complainant],  all  my  real  and  per- 
sonal estate,  consisting  of  clothing,  jewelry,  money,  and  all  the 
instruments,  desks,  office  appurtenances,  and  other  property 
of  like  nature  now  belonging  to  me,  and  purchased  prior  to 
May  1,  1884,  and  now  in  the  office  of  the  firm  of  Sites  and 
Harrison." 

The  defendant  argues  that  the  ordinary  force  of  the  word 
"real"  in  this  clause  is  cut  down  and  limited  by  the  context 
60  as  to  make  it  include  only  the  particular  chattels  enumer- 
ated; and  further,  that  those  chattels  are  in  their  nature  chat- 
tels real;  and  he  relies  upon  the  line  of  cases  collected  and 
cited  by  Mr.  Jarman  in  his  treatise  on  wills,  page  716  (Ran- 
dolph and  Talcott's  ed.,  vol.  2,  pp.  315  et  seq.). 

An  examination  of  those  cases  will  show  that  in  most  of 
them  the  contest  was  over  the  force  of  the  word  "  estate," 
without  any  preface  of  "  real "  or  "  personal,"  the  question  be- 
ing whether,  considering  its  "  society,"  it  was  intended  to  in- 
clude lands  held  in  fee-simple  or  not.  In  England,  a  large 
portion  of  the  lands  have  always  been  held  under  long  leases, 
and  chattels  real  were  a  frequent  subject  of  testamentary  dis- 
position. I  find  the  question  arose  there  in  one  case  whether 
the  word  "  real "  should  not  be  confined  to  chattels  real.  The 
case  is  Marhant  v.  Twisden,  Gilb.  Eq.  30,  decided  in  1712,  and 
cited  by  Mr.  Jarman  (page  717).  A  testator,  after  bequeathing 
several  pecuniary  legacies,  proceeded  thus:  "All  the  rest  and 
residue  of  my  estate  and  chattels,  real  and  personal,  I  give 
and  devise  to  my  wife,"  etc.;  and  it  was  held  that  the  word 
"  real  "  must  be  confined  to  chattels  real.  Mr.  Jarman  says 
of  that  case,  that  "  no  case  had  gone  so  far  in  restraining  the 
word  *  estate.'  Nothing  was  more  obvious  than  to  consider  the 
word  'real'  as  applying  to  'estate,'  and  'personal'  to  'chattels,' 
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corresponding  as  they  respectively  do  in  local  order;  and  such 
it  is  confidently  apprehended  would  be  the  construction  at  this 
day."  That  Mr.  Jarman's  criticism  is  correct,  abundantly  ap- 
pears by  a  consideration  of  the  later  cases  cited  by  that  learned 
author. 

But  I  do  not  think  that  Marhant  v.  Twisden,  supra,  even  if 
still  an  authority,  can  have  any  bearing  on  the  case  in  hand, 
for  I  do  not  find  any  chattels  real  among  those  enumerated  in 
Sites's  will. 

Another  case  liable,  momentarily,  to  be  supposed  to  resem- 
ble that  in  hand  is  Timewell  v.  Perkins,  2  Atk.  102,  decided  in 
1740  by  Mr.  Justice  Fortescue,  sitting  at  the  rolls.  The  ques- 
tion arose  on  the  will  of  John  Hitchins,  in  these  words:  "All 
those  my  freehold  lands  and  hop-grounds  with  the  messuages 
or  tenements,  barns,  etc.,  now  in  the  tenure  and  occupation  of 
the  widow  Leach,  and  all  other  the  rest  and  residue  and  re- 
mainder of  my  estate,  consisting  in  ready  money,  plate,  jewels, 
leases,  judgments,  mortgages,  etc.,  or  in  any  other  thing  what- 
soever or  wheresoever,  I  give  unto  my  dearly  beloved  Arabella 
Hitchins  and  her  assigns  forever." 

And  the  question  was,  whether  the  residue  of  the  real  estate 
passed  to  Arabella  under  this  disposition,  and  it  was  held  that  it 
did  not,  the  judge  remarking:  "The  word  'estate'  itself,  indeed, 
may  include  as  well  real  as  personal;  yet  when  the  testator 
has  expressed  himself  by  such  words  as  are  applicable  to  per- 
sonal only,  I  cannot  intend  he  meant  the  real  estate." 

In  addition  to  this  reason,  founded  on  the  words  following 
and  qualifying  the  word  "  estate  "  in  that  case,  there  is  the 
further  consideration,  not  alluded  to  by  the  judge,  that  the  tes- 
tator preceded  the  gift  of  the  residue  by  a  specific  devise  of 
certain  described  lands  to  the  same  beneficiary,  and  no  reason 
was  apparent  why  he  should  pick  out  and  devise  specifically 
one  particular  parcel  of  freehold  to  the  devisee,  and  then  pro- 
ceed in  the  same  sentence  to  devise  all  the  residue  of  the  realty 
to  the  same  person  by  general  words.  The  maxim,  Inclusio 
unius  exclusio  alterius,  seems  to  me  to  apply.  But  I  think  it 
apparent,  from  the  numerous  later  decisions  cited  further  on 
by  Mr.  Jarman,  that  the  English  courts  at  this  day  would  hold 
that  the  residue  of  the  realty  would  have  passed  in  that  case, 
under  the  very  strong  words  found  in  the  latter  part  of  the 
devise. 

It  is  enough,  for  present  purposes,  to  say  that  the  case  does 
not  reach  the  one  in  hand. 
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I  have  carefully  examined  all  the  cases  cited,  and  find 
among  them  no  authority  for  restricting  the  force  of  the 
word  "real"  in  Sites's  will.  In  fact,  except  as  to  certain  set 
phrases  so  long  in  use  by  the  English  conveyancers  as  to 
have  acquired  a  technical  meaning,  precedents  are  of  little 
value  in  interpreting  wills.  The  modern  tendency  is  to  con- 
fine the  attention  to  the  meaning  of  the  words  as  found  in  the 
will.  In  reading  this  will,  I  have  not  the  least  doubt  that, 
by  the  words  here  used,  the  testator  meant  to  give  his  wife  all 
his  real  estate.  Such  is  the  natural  meaning  of  the  language, 
*'  I  give  and  devise  to  my  wife,  Jeannie  M.  Eldredge,  all  my  real 
and  personal  estate."  And  the  words  "consisting  of,"  etc., 
which  follow,  are  naturally  confined  to  the  words  "personal 
estate,"  and  were  intended  simply  to  specify  what  that  per- 
sonal estate  consisted  of.  At  a  venture,  I  should  suspect  that 
the  enumeration  was  made  as  information  to  his  executor,  that 
he  claimed  to  own  such  property  in  severalty,  as  distinguished 
from  other  property  which  belonged  to  the  firm,  of  which  he 
appears  to  have  been  a  member. 

I  will  advise  a  decree  for  the  complainant 

PARTTTioir.  — Infants  are  bound  by  decrees  in  partition:  Freeman  on  Co- 
tenancy, sees.  457,  467.  As  to  decrees  and  judgments  against  infants:  Not* 
Jbo  Jojfce  r.  MeAvoy,  89  Am.  Deo.  184-193. 
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Harding  v.  Long. 

[103  North  Cabolina,  1.] 

Fraud  and  Mistake  —  Evidence  to  Reform  Deeds,  What  REQxnsiTB. 
—  In  order  to  correct  a  deed,  whether  on  the  ground  of  mutual  mistake 
of  one  of  the  parties,  and  fraud  on  the  part  of  the  other,  or  that  it  waa 
drawn  by  mistake  as  an  absolute  deed,  when  it  was  intended  to  be  a  mort- 
gage or  trust  deed,  or  to  establish  a  resulting  trust  arising  on  a  verbal 
agreement  to  buy  for  another,  or  to  set  up  a  lost  deed,  such  allegations 
of  the  party  seeking  relief  as  are  necessary  to  show  his  right  to  it  must 
be  established  by  clear  and  convincing  proof,  and  evidence  dehors  the 
deed,  and  inconsistent  with  it,  must  be  shown  in  order  to  set  up  a  parol 
trust,  or  to  reform  the  deed. 

Fraud  and  Undue  Influence  —  Evidence  to  Prove.  —  In  order  to  have 
a  deed  declared  void  because  executed  through  false  and  fraudulent  rep- 
resentations or  undue  influence,  or  because  executed  with  intent  to  hin- 
der and  delay  creditors,  the  allegations  material  to  establish  the  fraud 
must  be  proved  so  as  to  produce  belief  of  their  truth  in  the  minds  of  the 
jury,  or  so  as  to  satisfy  the  jury  of  their  truth,  but  their  truth  need  not 
be  established,  to  the  satisfaction  of  the  jury,  "beyond  all  reasonable 
question. " 

Proceeding  by  Mary  E.  Harding  to  have  dower  allotted  to 
her.  She  had  executed  a  deed  to  her  unassigned  dower  in  her 
deceased  husband's  land,  to  her  brothers-in-law,  for  a  consid- 
eration of  $275.  When  plaintiffs  demanded  that  the  dower 
be  assigned  to  them,  she  answered  that  they  had  taken  ad- 
vantage of  her  distress  consequent  upon  her  husband's  death, 
and,  having  her  confidence,  had  made  false  representations  as 
to  the  condition  of  the  estate,  especially  the  probable  value  of 
her  dower,  and  had  thereby  induced  her  to  execute  the  deed. 
The  following  issue  was  submitted  to  the  jury,  and  the  finding 
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thereon  was  in  favor  of  plaintiffs:  "Was  the  deed  described  in* 
the  petition  of  plaintiffs  obtained  from  the  defendant  Mary 
E.  Harding  through  fraud  or  undue  influence?"  Judgment 
for  plaintiffs;  defendants  appealed. 

/.  B.  BatcheloTy  for  the  plaintiffs. 

A.  E.  Holton  and  W.  B.  Glenn,  for  the  defendants. 

Avery,  J.  We  think  that  the  judge  who  tried  the  case  erred 
in  instructing  the  jury  as  to  the  measure  of  testimony  required 
to  establish  the  allegation,  that  the  execution  of  the  deed  had 
been  procured  by  fraud  or  undue  influence. 

Defendant  asked  the  court  to  instruct  the  jury  '*  that  if  the 
price  paid  by  the  plaintiffs  was  so  inadequate  as  to  amount  to 
apparent  fraud,  or  the  situation  of  the  parties  so  unequal  as- 
to  give  the  plaintiffs  the  opportunity  of  making  their  own 
terms,  that  the  burden  rests  on  the  plaintiffs  to  show  that  the- 
transaction  was  fair,  and  that  there  was  no  fraud  or  undue  in- 
fluence." 

The  court  charged  the  jury  as  follows:  "The  defendant 
Mary  E.  Harding  claims  that  the  deed  executed  was  obtained 
from  her  by  the  fraudulent  misrepresentations  of  the  plain- 
tiffs, and  that  advantage  was  taken  of  her  situation  and  dis- 
tress consequent  upon  the  recent  death  of  her  husband.  The- 
plaintiffs  claim  that  she  acted  voluntarily,  with  a  full  knowl- 
edge of  her  rights  and  what  she  was  doing;  that  no  fraudulent 
misrepresentations  were  made,  or  fraudulent  and  controlling 
influence  was  exercised,  to  induce  her  to  make  the  deed.  Mere 
inadequacy  of  price  alone  is  no  ground  for  setting  aside  the 
deed  executed  by  Mary  E.  Harding.  Fraud  or  undue  influ- 
ence must  be  proved,  and  the  burden  is  upon  the  defendant 
Mary  E.  Harding,  who  seeks  to  set  aside  the  deed,  to  satisfy 
the  jury  by  clear,  strong,  and  convincing  proof,  that  fraudulent 
misrepresentations  were  made,  or  a  fraudulent  and  controlling 
influence  was  exercised,  to  induce  her  to  make  the  deed  which 
she  would  not  otherwise  have  made.  Unless  the  jury  are  so 
satisfied,  beyond  all  reasonable  question,  they  must  answer  the 
issue,  'No.  If  it  does  so  satisfy  them,  they  will  answer,  'Yes.' 
If  the  jury  find  that  she  acted  voluntarily,  with  a  full  knowl- 
edge of  her  rights  and  what  she  was  doing,  they  will  answer 
the  issue,  'No.'  " 

The  jury,  after  consideration,  answered  the  issue,  "  No." 

In  order  to  give  proper  effect  to  the  words  "  so  satisfied," 
we  must  consider  the  instruction  as  if  the  language  used  had 
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been  the  following:  "Unless  the  jury  are  satisfied,  beyond  all 
reasonable  question,  that  the  fraudulent  representations  were 
made,  or  a  fraudulent  and  controlling  influence  was  exercised, 
to  induce  her  to  make  the  deed  which  she  would  not  other- 
wise have  made,  they  must  answer  the  issue,  'No.'  " 

In  Lea  v.  Pearce,  68  N.  C.  77,  it  was  held  by  this  court  to  be 
error  to  instruct  a  jury  that  fraud  must  be  proven  beyond  a 
reasonable  doubt  in  order  to  justify  a  verdict  finding  fraud. 
In  the  opinion,  Chief  Justice  Pearson,  for  the  court,  says:  "  It 
is  very  questionable  whether  this  formula,  which  has  been 
acted  upon  in  the  trial  of  capital  cases,  has  answered  any 
useful  purpose;  but  it  has  never  been  extended  to  civil  ac- 
tions. The  rule  is,  if  the  evidence  creates  in  the  minds  of  the 
jury  a  belief  that  the  allegation  is  true,  they  should  so  find." 

The  facts  in  that  case  were,  that  the  plaintiffs  alleged  that 
one  of  the  defendants,  taking  advantage  of  the  friendly  and 
confidential  relations  subsisting  between  him  and  the  relator 
under  whom  the  plaintiffs  claimed,  fraudulently  induced  her 
to  sign  a  deed  conveying  her  land  to  the  other  defendant,  his 
wife.    • 

Here  the  feme  defendant's  brothers-in-law  are  charged  with 
having  abused  her  confidence,  and  induced  her  to  convey  her 
dower  interest.  There  is  no  sufiicient  allegation  in  either  case 
that  the  relations  were  such  as  to  raise  a  presumption  in  law 
of  fraud,  so  as  to  shift  the  burden,  and  require  the  party 
charged  with  the  fraud  to  rebut  it  by  satisfactory  evidence. 

The  issue  in  that  cause,  as  in  this,  was,  under  the  former 
practice,  cognizable  only  in  a  court  of  equity.  We  are  unable 
to  draw  any  distinction  between  "proving  beyond  reasonable 
doubt"  and  "beyond  reasonable  question,"  unless  we  treat  the 
latter  expression  as  the  stronger  of  the  two.  One  of  our  lead- 
ing lexicographers  defines  question  to  mean  (in  such  connec- 
tions as  that  in  which  it  appears  in  the  charge  of  the  judge) 
"doubt";  another,  "dispute";  so  if  the  former  definition  be 
adopted,  the  words  are  synonymous;  if  the  latter  be  correct, 
it  may  be  that  there  is  still  room  for  dispute  when  the  doubt 
that  lingers  in  the  mind  is  no  longer  within  the  domain  of 
Bound  reason. 

The  rule  that  the  evidence  must  be  sufficient  to  produce 
belief  in  the  minds  of  the  jury  that  the  allegation  of  fraud  is 
true,  in  order  to  invalidate  and  set  aside  a  deed,  is  equivalent 
to  saying  that  the  fraud  alleged  must  be  proven  to  the  satis- 
faction of  the  jury,  or  so  as  to  satisfy  the  minds  of  the  jury 
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of  their  truth;  and  this  has  been  declared  by  this  court  to  be 
very  different  in  its  import  from  proving  a  fact  beyond  a  rea- 
sonable doubt:  State  v.  Ellick,  2  Winst.  36;  86  Am.  Dec.  442; 
State  V.  Vann^  82  N.  C.  631.  In  Slate  v.  Vann,  supra,  Justice 
Dillard,  for  the  court,  says,  in  reference  to  testimony  offered 
in  behalf  of  a  prisoner:  "And  in  making  such  extenuating 
or  acquitting  proofs,  the  law  put  on  him  the  onus  to  do  so,  not 
excluding  all  reasonable  doubts,  but  merely  to  the  extent  of 
satisfying  the  jury."  On  the  other  hand,  in  State  v.  Payne, 
86  N.  C.  609,  Justice  Ashe,  delivering  the  opinion,  after 
calling  attention  to  the  fact  that  in  State  v.  Ellick,  supra,  the 
erroneous  principle  stated  in  State  v.  Johnson  had  been  over- 
ruled, and  a  defendant  was  no  longer  required  to  establish 
mitigating  or  justifying  circumstances  beyond  a  reasonable 
doubt,  says  further:  "In  it  [referring  to  State  v.  Ellick,  supra] 
is  corrected  what  we  consider  as  erroneous  in  the  decision  of 
Commonwealth  v.  York,  that  matters  of  excuse  or  extenuation, 
which  the  prisoner  is  to  prove,  must  be  decided  according  to 
the  preponderance  of  evidence.  It  is  never  correct  to  say,  as 
we  think,  that  they  must  be  proved  to  the  satisfaction  of  the 
jury." 

The  exact  language  used  by  the  court  in  Lea  v.  Pearce,  supra, 
was  adopted  in  the  instruction  given  by  the  court  below  in  Me- 
Leod  v.  Bullard,  84  N.  C.  515,  and  being  excepted  to,  was  ap- 
proved by  this  court  in  overruling  the  exception.  Counsel  for 
the  plaintiffs  insisted  that  the  rule  laid  down  for  this  court 
by  Justice  Merrimon  in  Ely  v.  Early,  94  Id.  1,  as  applicable 
where  actions  are  brought  to  correct  deeds,  must  govern  this 
case. 

The  language  used  in  Ely  v.  Early,  supra,  and  made  the 
basis  of  instruction  in  this  case,  to  which  it  was  never  intended 
to  apply,  was  as  follows:  "  That  the  court  may,  in  the  exercise 
of  its  equitable  jurisdiction,  correct  a  mistake  in  a  deed  or 
other  written  instrument,  such  as  that  alleged  in  the  com- 
plaint, is  not  controverted;  but  it  will  do  so  only  when  the 
mistake  is  made  to  appear  by  clear,  strong,  and  convincing 
proof,"  etc. 

Speaking  of  the  deed,  the  court  say  further:  "In  such  cases, 
the  court  will  not  disturb  the  deed  or  other  writing,  and  upon 
the  strong  ground  that  the  parties  have  agreed  to  make  the 
writing  evidence  between  them  as  to  the  matters  contained  in 
it.  It  must  stand  until,  by  a  weight  of  proof  greater  than  it- 
Belf,  a  court  of  equity,  in  the  exercise  of  a  very  high  and  deli- 
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cate  jurisdiction,  shall  correct  it."  That  c.cticn  was  brought 
by  the  plaintiff  in  part  to  correct  a  deed,  made  by  mutual 
mistake  of  the  grantor  and  grantee,  as  alleged;  and  it  will  be 
observed  that  the  court,  in  express  terms,  lay  down  a  rule  ap- 
plicable only  where  parties  ask  the  equitable  relief  of  correct- 
ing a  deed.  There  was  no  reason  why  the  distinction  should 
have  been  then  drawn  between  the  degree  of  proof  necessary 
in  cases  of  that  kind  and  other  causes  involving  an  issue  of 
fraud. 

In  Loftin  v.  Loftin,  96  N.  C.  94,  it  was  held  that  the  evi- 
dence of  the  existence  and  loss  of  a  deed,  offered  with  a  view 
of  setting  it  up,  must  be  clear  and  convincing.  Deans  v.  Dortch, 
5  Ired.  Eq.  331,  Fisher  v.  Carroll,  6  Id.  485,  and  Plummer  v. 
Baskerville,  1  Id.  252,  were  cited  to  sustain  the  view  of  the 
court. 

In  Hemphill  v.  Hemphill,  99  N.  C.  436,  this  court  held  that 
a  deed  absolute  upon  its  face  cannot  be  corrected  so  as  to 
convert  it  into  a  trust  upon  a  mere  preponderance  of  evidence, 
or  without  some  facts  dehors  the  deed  inconsistent  with  the 
idea  of  absolute  ownership,  but  only  upon  such  full  proof  as, 
in  the  old  court  of  equity,  would  satisfy  a  judge. 

This  view  is  sustained  by  a  long  line  of  cases  in  our  own 
court:  Briggs  v.  Morris,  1  Jones  Eq.  194;  Taylor  v.  Taylor,  1 
Id.  246;  Kemp  v.  Earp,  7  Ired.  Eq.  167;  Moore  v.  Jvey,  8  Id.  192. 

The  principle  announced  in  Ely  v.  Early,  94  N.  C.  1,  is  fully 
sustained  both  by  our  own  decisions  and  other  authorities: 
Harrison  v.  Howard,  1  Ired.  Eq.  407;  Brady  v.  Parker,  4  Id. 
480;  Newsom  v.  Bufferlow,  1  Dev.  Eq.  379;  Clemmons  v.  Drew, 
2  Jones  Eq.  314;  Wilson  v.  Western  N.  0.  Land  Co.,  11  N.  C. 
445;  Burger  v.  Denkel,  100  Pa.  St.  113;  Story's  Eq.  Jur.,  sees. 
153-158;  Pomeroy's  Eq.  Jur.,  sees.  858,  859. 

We  search  in  vain  among  our  own  decisions,  and  counsel 
have  referred  to  none,  where  proof  so  full  and  clear  has  been 
required  in  order  to  establish  the  allegation  that  the  execution 
of  a  deed  was  procured  by  false  and  fraudulent  representations, 
in  order  to  hinder,  delay,  or  defeat  creditors;  and  the  case  of 
Lea  V.  Pearce,  supra,  which  has  been  so  often  cited  upon  an- 
other point,  is  express  authority  to  show  that  proof  satisfactory 
to  a  jury  is  suflBcient  in  such  cases.  We  cannot  agree  that  the 
line  should  be  drawn  so  as  to  require  convincing  proof  in  all 
cases  heretofore  exclusively  cognizable  in  a  court  of  equity. 
The  weight  of  authority  is  against  that  view. 

Bigelow,  in  his  work  on  fraud  (c.  17,  p.  474,  sec.  3),  declares 
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the  rule  to  be  as  follows:  "  It  is  not  necessary  for  the  evidence 
to  show,  beyond  a  reasonable  doubt,  that  a  party  is  guilty  of 
fraud.  It  is  settled  law  that,  upon  a  trial  of  a  civil  action  in 
which  the  claim  or  defense  is  based  on  alleged  fraud,  the  issue 
may  be  determined  on  the  preponderance  or  weight  of  evidence, 
except  in  cases  of  resulting  trusts  arising  on  verbal  agreements 
to  buy  for  another.  In  other  cases  of  fraud,  nothing  more  is 
required  than  that  the  evidence  should  be  sufHcient  to  satisfy 
the  conscience  of  a  common  man,  although  the  evidence  does 
not  amount  to  absolute  certainty.  Evidence  of  fraud  is  not 
required  to  be  more  direct  and  positive  than  that  of  facts  and 
circumstances  leading  to  the  conclusion  that  it  was  committed. 
Hence  an  instruction  to  the  jury  that  the  fraud  in  question 
could  not  be  proved  by  them  except  upon  clear  and  undoubted 
proof  of  it  is  erroneous." 

The  view  of  that  author,  that  fraud  may  be  proven  by  a 
mere  preponderance  of  evidence,  is  supported  by  eminent 
text-writers  and  other  authority:  Wait  on  Fraudulent  Convey- 
ances, 281;  Painter  v.  Drurn^  40  Pa.  St.  467;  Eea  v.  Missouri, 
17  Wall.  532;  Clarke  y.White,  12  Pet.  224. 

We  conclude,  therefore,  that  the  true  rule,  as  far  as  our  own 
adjudications  have  settled  the  question,  is,  that  in  order  to  get 
the  aid  of  a  court  to  correct  a  deed,  whether  on  the  ground  of 
mutual  mistake  of  one  of  the  parties  and  fraud  on  the  part  of 
the  other,  that  it  was  drawn,  by  mistake,  an  absolute  deed, 
when  it  was  intended  to  be  a  mortgage  or  deed  of  trust,  or  to 
establish  a  resulting  trust  arising  on  a  verbal  agreement  to 
buy  for  another,  or  to  set  up  a  lost  deed,  such  allegations  of 
the  party  seeking  the  relief  as  axe  necessary  to  show  his  right 
to  it  must  be  established  by  clear  and  convincing  proof,  and 
evidence  dehors  the  deed,  and  inconsistent  with  it,  must  be 
shown  in  order  to  set  up  a  parol  trust,  or  have  any  deed  re- 
formed: Williams  v.  Hodges,  95  N.  C.  32;  Smiley  v.  Pearce,  98 
Id.  185;  Shield  y.Whitaker,  82  Id.  516. 

But,  on  the  other  hand,  when  the  relief  demanded  by  a 
party  is,  that  a  deed  shall  be  declared  void  because  its  execu- 
tion was  procured  by  false  and  fraudulent  representations  or 
undue  influence,  or  that  it  was  executed  with  intent  to  hinder, 
delay,  or  defeat  creditors,  the  allegations  material  to  establish 
the  fraud  must  be  proven,  so  as  to  produce  belief  of  their  truth 
in  the  minds  of  the  jury,  or  so  as  to  satisfy  the  jury  of  their 
truth,  or  to  the  satisfaction  of  the  jury. 

It  may  be  that  other  cases  will  arise  hereafter  that  will  fall 
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^n  the  one  side  or  the  other  of  the  line.  This  view  of  the 
case  is  perfectly  consistent  with  all  of  the  decisions  of  this 
court. 

Bump,  in  his  work  on  fraudulent  conveyances,  pages  562 
and  563,  says  what  is  equivalent  to  the  rule  laid  down  by 
Chief  Justice  Pearson:  "If  the  evidence  is  admissible,  as  con- 
ducing in  any  way  to  the  proof  of  the  fact,  the  only  legal  test 
■applicable  to  it,  upon  such  issue,  is  its  sufficiency  to  satisfy 
the  mind  and  conscience,  and  produce  a  satisfactory  convic- 
tion or  belief.  What  amount  of  weight  of  evidence  is  suffi- 
cient proof  of  a  fraudulent  intent  is  not  a  matter  of  legal 
definition."  It  seems  that  the  author  expresses  his  view  of 
the  measure  of  testimony  necessary  to  warrant  a  verdict  on 
issues  of  fraud  in  language  almost  identical,  and  in  words 
certainly  equivalent  in  meaning  to  the  rule  laid  down  by 
Chief  Justice  Pearson  in  Lea  v.  Pearce,  supra.  The  author 
6ays,  subsequently,  what  still  more  strongly  sustains  our  view: 
^'It  is  not  necessary,  however,  that  the  fraud  shall  be  proved 
beyond  a  reasonable  doubt." 

In  Kerr  on  Fraud  and  Mistake,  page  382,  we  find  that  the 
author's  view  of  the  amount  of  evidence  necessary  to  estab- 
lish fraud  is  also  expressed  in  language  of  the  same  import 
as  that  used  in  Lea  v.  Pearce^  supra:  "  Fraud  will  not  be  car- 
ried one  tithe  beyond  the  manner  in  which  it  is  proved  to  the 
satisfaction  of  the  court."  On  page  384,  the  same  author 
says:  "It  is  not,  however,  necessary,  in  order  to  establish 
fraud,  that  direct  affirmative  or  positive  proof  of  fraud  b« 
given.  In  matters  that  regard  the  conduct  of  men,  the  cer- 
tainty of  mathematical  demonstration  cannot  be  expected  or 
required.  Like  much  of  human  knowledge  on  all  subjects, 
fraud  may  be  inferred  from  facts  that  are  established."  In 
a  note  to  the  foregoing  paragraph,  Bump  says  (page  385, 
note):  "This  means  no  more  than  that  the  proof  must  be  such 
as  to  create  beliefs  and  not  merely  suspicion.  A  rational  belief 
should  not  be  discarded  because  it  is  not  conclusively  estab- 
lished." 

The  distinction  that  we  have  drawn  in  working  out  the  line 
dividing  the  causes  of  action  that  cannot  be  established  with- 
out clear  and  convincing  evidence,  and,  in  some  cases,  proof 
dehors  a  deed,  and  inconsistent  with  it  in  its  original  shape, 
and  the  ordinary  issues  of  fraud  falling  under  the  general 
rule,  that  it  is  sufficient  to  prove  fraud  to  the  satisfaction 
of  the  jury,  is  sustained   by  sound  reason   as  well  as  high 
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autjiority.  One  who  comes  into  a  court  of  conscience,  declar- 
ing that  he  is  in  truth  a  party  to  deed,  that  is  the  highest  and 
most  solemn  evidence  of  his  contract,  and  asks  that,  while 
the  contract  is  allowed  in  part  to  stand,  some  of  the  provis- 
ions or  stipulations  shall  be  altered  by  striking  out  portions 
of  the  deed,  and  inserting  in  lieu  contradictory  expressions, 
and  asking  a  court  of  equity,  in  effect,  to  assist  him  in  avoid- 
ing a  statute  enacted  to  prevent  frauds,  because  its  rigid  en- 
forcement and  a  strict  adherence  to  the  law  of  estoppels  may 
work  a  remediless  wrong,  without  such  relief,  occupies  a  dif- 
ferent position  from  one  who  disowns  in  toto,  for  himself  or 
those  under  whom  he  claims,  a  deed  apparently  executed, 
upon  the  ground  that  its  execution  was  procured  by  fraud  or 
undue  influence,  or  from  one  who  asks  to  set  aside  the  deed 
of  another,  as  in  fraud  of  the  rights  of  creditors  or  subsequent 
purchasers  for  value.  The  former  should  be  held  to  stricter 
and  stronger  proof  to  establish  his  right  to  the  relief  asked. 

So,  too,  one  who  invokes  the  aid  of  a  court  to  set  up  by 
parol  evidence,  and  in  the  face  of  the  denials  of  those  inter- 
ested adversely,  a  solemn  deed,  the  stipulations  of  which  are 
sometimes  void,  unless  in  writing,  on  the  ground  that  it  has 
been  once  executed,  but  has  been  lost  or  destroyed,  is  prop- 
erly required  to  produce  the  clearest  evidence  of  loss;  because, 
if  the  rule  were  otherwise,  a  premium  would  be  offered  for 
perjury,  and  the  rights  of  honest  men  would  be  imperiled  by 
the  groundless  claims  of  those  who  are  mercenary  and  dis- 
honest. 

While  we  have  drawn  the  line  of  distinction  between  the 
two  classes  of  actions,  of  which  Lea  v.  Pearce,  supra,  is  selected 
as  the  representative  head,  on  the  one  hand,  and  Ely  v.  Early^ 
94  N.  C.  1,  on  the  other,  it  is  not  improper  to  emphasize  and 
support,  by  more  explicit  citation  of  authority,  the  statement 
already  made  that,  as  applicable  to  allegations  of  mistake  re- 
quiring as  the  appropriate  remedy  the  reformation  of  a  deed, 
the  language  used  in  the  latter  cause,  and  adopted  by  the 
judge  below  in  his  charge,  is  not  stronger  than  is  warranted 
by  older  decisions  of  our  own  court,  and  sanctioned  by  such 
writers  as  Story  and  Pomeroy.  We  find  an  intimation  by 
Taylor,  J.,  in  Newsom  v.  Bufferlow,  1  Dev.  Eq.  379,  that  the 
allegation  in  such  cases  must  be  proven  "beyond  rational 
doubt." 

The  authorities  already  cited  show  repeated  recognitions  of 
the  rule  that  the  proof  must  be  clear  and  convincing. 
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Judge  Story  (in  his  work  on  equity  jurisprudence,  section 
153),  referring  to  causes  in  which  one  asks  the  court  to  cor- 
rect a  deed  on  the  ground  of  mistake,  says:  "The  proof  must 
be  such  as  will  strike  all  minds  alike  as  being  unquestionable 
and  free  from  reasonable  doubt.  The  distinction  here  at- 
tempted to  be  defined,  in  regard  to  the  measure  of  proof,  is 
much  the  same  which  exists  between  civil  and  criminal  cases, 
or  that  distinction  which  is  expressed  by  a  fair  preponderance 
of  evidence  and  full  proof." 

Pomeroy  states  the  rule,  in  reference  to  proof  in  correcting 
mistakes,  quite  as  broadly:  "Courts  of  equity  do  not  grant 
the  high  remedy  of  reformation  upon  a  probability,  or  even 
upon  a  mere  preponderance,  but  only  upon  a  certainty  of 
error":  Pomeroy's  Eq.  Jur.,  sec.  859. 

We  have  not  deemed  it  necessary  to  discuss  the  other  ex- 
ceptions, as  that  to  the  charge  is  decisive  of  the  right  to  new 
trial. 

For  the  error  complained  of  in  his  honor's  charge,  a  new 
trial  will  be  awarded.  

EviDENCB  AS  TO  Fraud  AND  MISTAKE.  —  In  cases  of  fraud  or  mistake, 
parol  testimony  can  be  received  to  convert  a  deed  absolute  upon  its  face  into 
a  deed  of  trust:  Bailiff'  v.  Ellis,  2  Iowa,  59;  63  Am.  Dec.  471,  and  note; 
Sturtevant  v.  Sturtevant,  20  N.  Y.  39;  75  Am.  Dec.  371,  and  note;  but  in  or- 
der to  reform  a  deed  for  fraud,  the  evidence  must  be  clear  and  convincing: 
Monks  V.  McGrady,  71  Tex.  134;  Raymond  v.  Cox,  44  N.  J.  Eq.  415;  Turner 
V.  Shaw,  96  Mo.  22;  9  Am.  St.  Rep.  319,  and  note;  Benson  v.  Markoe,  37 
Minn.  30;  5  Am.  St.  Rep.  816,  and  note;  Cross  v.  Bean,  81  Me.  525;  Hollen- 
beck's  Appeal,  121  Pa.  St.  322. 

Fraud  can  be  Established  by  a  preponderance  of  evidence:  McCreai-y 
V.  Skinner,  75  Iowa,  411;  for  proof  of  fraud  need  not  be  made  beyond  a  rea- 
sonable doubt:  Wylie  v.  Posey,  71  Tex.  34;  yet  circumstancss  of  mere  sus- 
picion are  insufficient  to  establish  fraud:  Eraser  v.  Passage,  63  Mich.  551. 
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Wills.  —  Subscribing  Witness  to  a  will,  if  in  all  respects  eligible,  assumes 
a  serious  duty  and  a  legal  relation  thereto  necessary  to  its  validity,  if 
there  are  but  two  subscribing  witnesses,  and  important,  however  many 
there  may  be.  This  duty  he  cannot  cast  oS  for  any  cause  at  his  pleasure 
without  the  consent  of  the  maker  of  the  will,  given  in  his  lifetime. 
Having  subscribed  as  such  witness,  the  law  holds  him  to  the  legal  con- 
sequences of  such  relation. 

Wills.  — Subscribing  Witness,  to  be  Held  Liable  to  the  legal  consequences 
following  such  relation,  must  have  consented  to  sign  as  such,  and  muut 
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have  subscribed  to  the  will  as  a  witness  thereof  in  the  presence  of  the 
testator. 

Wills  —  SaBSCRiBiNO  Witness  —  Prbsumption.  —  When  a  person's  name 
appears  in  or  about  the  place  where  subscribing  witnesses  place  their 
names  to  a  will,  it  is  presumed  that  he  is  a  subscribing  witue;ss  thereto, 
but  this  may  be  explained  by  him,  or  by  any  party  interested,  by  show- 
ing how  and  why  the  subscription  came  to  be  made,  and  that  in  fact  the 
person  so  subscribing  was  not  a  witness  as  he  is  purported  by  the  writ- 
ing to  be. 

Wills  —  Subscribing  Witness.  —  A  person  purporting  by  the  will  itself  to 
be  a  subscribing  witness  thereto,  but  not  present  when  it  was  proved, 
may  afterwards  show,  before  a  court  having  jurisdiction,  in  a  proper 
case,  that  he  was  not  such  witness,  and  though  the  burden  of  proof  is 
on  him  to  show  this,  still  when  he  proves  it,  he  is  entitled  to  any  bene- 
fits conferred  upon  him  by  the  will,  and  which  must  be  withheld  were 
he  a  witness  thereto. 

Wills  —  Subscribing  Witness.  —  A  person  purporting  to  be  a  subscribing 
witness  to  a  will,  from  the  fact  that  his  name  appears  thereon  at  or  near 
the  place  where  subscribing  witnesses  sign,  may  nevertheless  prove  that 
he  was  not  requested,  nor  did  he  consent,  to  witness  the  will  under  which 
he  claims;  that  he  simply  witnessed  the  signature  of  a  witness  to  the 
will,  who  identified  himself  and  his  signature  by  his  cross-mark,  suppos- 
ing that  such  attestation  itself  required  a  witness. 

Action  to  recover  land  under  a  will,  to  which  it  is  claimed 
defendant's  name  appeared  as  a  subscribing  witness.  That 
part  of  the  will  was  as  follows:  — 

"  Witness:  W.  H.  Jones. 

bla 

David  x  Lewis. 

mark 

James  B.  Lewis." 
The  other  facts  appear  from  the  opinion.    Judgment  for  plain* 
tiffs.     Defendant  appeals. 

W.  H.  Day  and  T.  N.  Hill,  for  the  plaintiffs. 
R.  0.  Burton,  for  the  defendant. 

Merrimon,  J.  The  statute  (Code,  sec.  2147)  provides  that 
"if  any  person  shall  attest  the  execution  of  any  will,  to  whom, 
or  to  whose  wife  or  husband,  any  beneficial  devise,  estate,  in- 
terest, legacy,  or  appointment  of  or  affecting  any  real  or  per- 
sonal estate,  shall  be  thereby  given  or  made,  such  devise, 
estate,  interest,  legacy,  or  appointment  shall,  so  far  only  as 
concerns  such  person  attesting  the  execution-  of  such  will,  or 
the  wife  or  husband  of  such  person,  or  any  person  claiming 
under  such  person,  or  wife  or  husband,  be  void;  and  such  per- 
son so  attesting  shall  be  admitted  to  prove  the  execution  of 
such  will,  or  the  validity  or  invalidity  thereof." 

The  obvious  purpose  of  this  provision  is  to  prevent  incentive 
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to  perjury  and  ineligibility  and  incompetency  of  witnesses  of 
wills,  by  reason  of  interest,  who  consented  and  undertook  to 
be  such  at  the  time  the  will  was  executed.  Such  a  witness 
in  all  respects  eligible  assumes  a  serious  duty  and  a  legal  re- 
lation to  the  will,  necessary  to  its  validity,  if  there  be  but  two 
witnesses  to  it,  and  an  important  one,  however  many  there 
may  be,  that  he  cannot  cast  off  and  rid  himself  of,  for  any 
•cause,  at  his  will  and  pleasure;  certainly  not,  unless  he  shall 
^o  so  with  the  consent  of  the  maker  of  the  will  in  his  lifetime. 
The  statute  (Code,  sec.  2136)  prescribes  that  all  wills  to  be 
proven  by  attesting  witnesses  shall  be  "subscribed  in  his  (the 
maker's)  presence  by  two  witnesses  at  least,"  etc.  Thus  it 
is  made  essential  to  have  such  witnesses, — they  consent  to  be, 
and  subscribe  the  will  in  the  presence  of  the  maker  for  all 
proper  legal  purposes  in  that  connection.  They  thus  become 
identified  with  the  will,  and  the  law  justly  holds  them  to  such 
relation,  and  the  legal  consequences  of  it.  Otherwise,  a  wit- 
ness might  defeat  it,  after  he  had  consented  to  witness,  and 
had  witnessed,  its  execution. 

But  such  relation  with  the  will  must,  indeed,  exist,  —  the 
witness  must  have  consented  to  be,  and  must  have  subscribed 
to  the  will  as,  a  witness  thereof  in  the  presence  of  the  maker 
of  it.  Otherwise,  the  subscriber  is  no  such  witness.  It  is  not 
sufficient  that  the  subscriber  carelessly,  or  for  some  other  pur- 
pose, wrote  his  name  at  or  about  the  place  where  such  wit- 
nesses usually  subscribe  their  names,  although,  if  he  should 
^lo  so,  there  might  arise  a  presumption  of  fact,  nothing  to  the 
contrary  appearing,  that  he  intended  to  become  a  witness. 

There  is  neither  principle  nor  statutory  provision  that,  neces- 
sarily, makes  a  person  a  witness  to  a  will  merely  because  he 
subscribed  his  name  in  the  place  where  such  witnesses  usually 
subscribe  their  names;  nor  that  prevents  the  person  whose 
name  is  so  subscribed,  or  any  person  interested,  from  explain- 
ing how  and  why  the  subscription  came  to  be  made,  and  that 
in  fact  the  person  so  subscribing  was  not  a  witness,  as  he  pur- 
ported by  the  writing  to  be.  The  subscription,  in  such  con- 
nection, would  be  evidence  —  strong  evidence  —  that  the  person 
subscribing  intended  to  be  a  witness,  but  the  contrary  might 
be  shown.  And  so,  also,  where  the  subscriber,  in  such  con- 
nection, denied  that  he  was  such  witness,  it  might  be  shown 
that  he  subscribed  as  such.  And  so,  also,  if  the  subscribing 
witnesses  were  dead,  while  the  strong  presumption  would  bo 
that  they  were  such,  especially  if  there  were  a  formal  attesta- 
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tion  clause,  the  contrary  might  be  shown.  Otherwise,  the 
grossest  injustice  might  be  done  to  parties  claiming  under  or 
against  the  will,  and  also  to  persons  purporting  to  be  witnesses, 
but  really  were  not  such,  because  of  facts  perfectly  explicable. 
Theobald  on  Wills,  30;  In  the  Goods  of  Wilson,  L.  R.  1  Pro.  ± 
D.  267;  Gnffeths  v.  Griffeths,  L.  R.  2  Pro.  &  D.  300;  In  tkt 
Goods  of  SJiarman,  L.  R.  1  Pro.  &  D.  661;  In  the  Goods  t»/  Mur- 
phy, 1  I.  R.  Eq.  300;  Crowell  v.  Kirk,  3  Dev.  355;  Old  v.  Old, 
4  id.  500;  Bell  v.  Clark,  9  Ired.  239;  Hampton  t.  Hardin,  8S 
N.  C.  592. 

It  may  be  that,  if  one  purporting  to  be  a  subscribing  wit- 
ness was  examined  in  the  course  of  the  probate  proceeding  of 
the  will,  he  could  not  afterwards  be  allowed  to  say  that  he  was 
not  such  witness,  upon  the  ground  that  it  was  settled  and  ad- 
judged that  he  was;  but  certainly  this  cannot  be  so  when  the 
person  purporting  to  be  such  witness  was  not  examined,  and 
not  before  the  court,  as  a  third  witness  to  the  will  need  not  be, 
where  it  is  proven  in  common  form.  We  cannot  conceive  of 
an  adequate  reason  why  such  a  witness,  not  so  before  the  pro- 
bate court,  shall  be  precluded,  after  the  will  is  proven,  from 
proving,  before  a  court  having  jurisdiction,  in  a  proper  case, 
when  it  becomes  material  to  do  so,  that  he  was  not  such  wit- 
ness. Not  to  allow  him  to  do  so  might  do  him  grievous  injus- 
tice. It  is  true,  such  a  witness  might  have  a  strong  motive, 
in  that  the  testator  devised  or  bequeated  to  him  property  of 
great  value,  to  commit  perjury  or  to  suborn  witnesses,  but  this 
would  weigh  against  him  in  addition  to  the  presumption  of 
fact  that  he  subscribed  as  a  witness.  The  burden  of  proof  is 
on. him,  and  the  greater  it  will  be  if  there  was  a  formal  attes- 
tation clause  to  the  will.  Moreover,  the  motive  to  commit 
perjury  and  pervert  the  cause  of  justice  is  not  greater  in  such 
case  than  in  many  others  of  equal  importance.  The  statutory 
provision  first  above  cited  does  not,  nor  does  any  other,  in 
terms  or  by  reasonable  implication,  prevent  the  person  pur- 
porting to  be  a  witness  to  a  will  from  showing,  in  any  proper 
case,  that  he  is  not  such. 

We  are  therefore  of  the  opinion  that  the  testimony  offered 
by  the  appellant  on  the  trial,  which  was  objected  to,  and  re- 
jected  by  the  court  as  incompetent,  should  have  been  received. 
If  it  had  been  received,  it  would  have  gone  directly  to  prove 
that  the  appellant  was  not  requested  by  the  testator,  nor  did 
he  consent,  to  witness  the  will  under  which  he  claimed;  that 
he  simply  witnessed  the  signature  of  a  witness  to  the  will  who 
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identified  himself  and  the  signature  as  his  by  his  cross-mark, 
Bupposing  that  such  attestation  itself  required  a  witness.  The 
appellant  was  not  examined,  when  the  will  was  proven,  as  a 
witness  thereto,  or  at  all.  If  the  facts  were  as  the  evidence 
rejected  tended  to  prove,  he  was  not  such  witness,  and,  as  we 
have  seen,  he  had  the  right  to  prove  that  he  was  not.  So  far 
as  appears,  the  evidence  was  competent,  and  should  have  been 
received. 

The  learned  counsel  of  the  appellees,  in  his  elaborate  and 
well-considered  argument,  cited  and  relied  upon  several  Eng- 
lish cases;  but  upon  a  careful  examination  of  them,  we  do  not 
think  they  seriously  contravene  what  we  have  said.  The  case 
most  relied  upon  is  that  of  Wigan  v.  Rowland,  11  Hare,  157. 
In  that  case  there  was  a  complete  formal  clause  of  attestation  • 
the  witness  whose  right  was  in  question  attested  the  signa- 
ture of  the  two  subscribing  witnesses  to  the  will,  who  each 
made  his  cross-mark,  but  he  did  not  subscribe  in  terms  as  a 
witness  for  that  purpose.  The  vice-chancellor  held,  in  an 
opinion  of  about  half  a  dozen  lines,  that,  "upon  the  face  of 
the  document  and  of  the  attestation  clause,  the  defendant 
Wigan  must  be  held  to  be  a  witness  to  all  that  the  clause  con- 
tained." He  gave  no  reason  for  or  explanation  of  the  ground 
of  his  decision,  nor  did  he  cite  any  authority.  The  case  is  not 
a  satisfactory  one,  as  it  seems  to  us,  and  certainly  does  not 
harmonize  with  other  English  cases,  some  of  which  are  cited 
supra.  He  admits  the  case  is  a  hard  one,  and  said  if  the 
parol  evidence  were  admissible,  it  would  not  be  sufficient  to 
countervail  that  which  the  written  document  aflforded.  It 
would  seem  that  his  decision  could  rest,  properly,  only  on 
tliat  ground.  In  Cozens  v.  Crant,  L.  J.,  N.  S.,  840,  the  wit- 
ness really  subscribed  his  name  as  such  to  the  will,  and  the 
master  of  the  rolls  held  that,  although  the  witness  subscribed 
as  a  token  of  approval  of  the  will  at  the  request  of  the  testa- 
tor, such  attestation  invalidated  the  bequest,  the  English  stat- 
ute being  almost  precisely  like  that  of  this  state.  In  Taylor 
v.  Mills,  1  Moody  &  R.  288,  it  was  held  by  Lord  Denman, 
C.  J.,  that  a  devise  to  a  subscribing  witness  to  the  will  was 
void,  although  there  were  other  witnesses  sufficient  in  number 
to  prove  the  will.  He  said  to  counsel:  "You  assume  too  much; 
the  evidence  of  the  devisee  was  not  wanted  on  this  particular 
occasion;  but  it  might  be  wanted  on  other  occasions.  Suppos- 
ing all  the  other  subscribing  witnesses  should  die,  would  not 
the  evidence  of  this  fourth  interested  witness  then  become 
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necessary?"     In  Bonfield  v.  Bonfield,  32  L.  J.  668,  the  witness 
really  attested  the  will. 

There  is  error.  The  appellant  is  entitled  to  a  new  trial,  and 
we  so  adjudge.  

Wills  —  Subscribing  Witnesses.  — The  attestation  clause,  reciting  that 
the  witnesses  signed  in  the  presence  of  the  testator,  raises  a  presumption  of 
that  fact,  which  can  only  be  rebutted  by  strong  proof  to  the  contrary:  Will 
of  O'Hagan,  73  Wis.  78;  9  Am.  St.  Rep.  763. 

Signing  and  Attesting  Wills:  Note  to  Maynard  v.  Vinton,  60  Am.  Rep, 
285;  note  to  Waller  v.  WalUr,  42  Am.  Dec.  571;  MaUer  of  Mackay,  HON.  Y. 
611;  6  Am.  St.  Rep.  409.  Subscribing  witnesses  must  subscribe  their  names 
to  the  will  in  the  presence  of  the  testator,  and  the  mere  acknowledgment  in 
his  presence  of  their  signatures,  which  were  not  afl&xed  in  his  presence,  is 
insufficient:  Town  qf  Pawiucket  v.  Ballou,  15  R.  I.  58;  2  Am,  St.  Rep.  868; 
Chase  v.  Kiitredge,  11  Allen,  49;  87  Am.  Dec.  687,  and  note.  The  require- 
ment of  the  statute  that  a  will  must  be  attested  by  "at  least  two  credible 
witnesses  "  means  that  it  shall  be  attested  by  such  persons  as  are  not  dis- 
qualified by  mental  imbecility,  interest,  or  crime  from  testifying  in  courts  of 
justice:  Fuller  v.  Fuller,  83  Ky.  345.  "Witness,  George  Penlington,  123 
O'Farrell  Street,"  written  in  the  handwriting  of  another,  does  not  show  an 
uncompleted  intention  to  make  an  attested  codocil,  or  prevent  the  codocil 
from  being  olographic:  In  re  Estate  qf  iSoher,  78  Cal.  447. 
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Negotiable  Ikstruments  —  Liapility  of  Indorsers.  —  One  who  obtains 
possession  of  a  bill  or  note,  after  indorsing  it,  is  restored  to  his  origi- 
nal position,  and  cannot,  nor  can  a  purchaser  from  him  with  notice 
of  the  facts,  hold  intermediate  indorsers  liable  who  could  look  to  him 
again;  and  when  such  indorsements  are  in  blank,  parol  evidence  is 
'    admissible  to  show  the  relation  in  which  they  stand. 

Negotiable  Instruments  —  LiABiLrry  of  Indorsers. — The  purchaser  of 
a  note  from  the  original  payee,  bearing  upon  its  face  the  fact  that  he 
was  also  the  first  indorser,  is  chargeable  with  notice  that  subsequent 
indorsers  were  the  indorsees  of  the  payee. 

Negotiable  Instruments — Liability  op  Indorsees.  —  Bona  fide  pur- 
chaser of  a  note,  without  any  knowledge  or  notice  of  the  relation  sus- 
tained by  prior  indorsers  to  the  note,  may  fill  a  blank  indorsement  by 
making  it  payable  to  himself  or  any  one  else.  This  rule  does  not  apply, 
however,  to  a  purchaser  from  the  payee  or  a  prior  indorser. 

E.  S.  Martin,  for  the  plaintiffs. 

John  D.  Shaw,  for  the  defendants. 

Davis,  J.     The  following  is  a  statement  of  facta  agreed 
upon: — 

On   the  tenth  day  of  January,   1884,  one  Mary  J.  Fairly 
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executed  her  promissory  note  in  writing,  under  seal,  a  copy 
of  which  and  the  indorsements  thereon  are  as  follows:  — 
"$1,386.65.  Laurinburg,  N.  C,  Jan.  10,  1884. 

"On  or  before  the  first  day  of  November  next  I  promise  to 
pay  to  W.  C.  Patterson,  or  order,  the  sum  of  $1,386.65,  for  value 
received.  This  note  to  bear  interest  at  the  rate  of  ten  per  cent 
after  maturity. 

"January  10,  A.  D.  1884. 

"Payable  at  the  office  of  McCaskill  &  McL. 

"Mary  J.  Fairly."     [seal] 

Upon  which  were  the  following  indorsements,  to  wit:  — 

"W.  C.  Patterson. 
"McCaskill  and  McLean." 

"Received  on  the  within  note  $45.97,  January  14,  1885. 

"W.  C.  Patterson." 

That  afterwards,  in  the  month  of  January,  1885,  and  after 
the  maturity  of  the  said  note,  plaintiffs  became  the  purchasera 
for  value  of  the  said  note  from  the  said  W.  C.  Patterson,  in- 
dorsed as  above  set  forth,  without  any  actual  notice  whatever 
of  any  of  the  equities  or  defenses  set  up  in  the  answer  of  the 
defendants,  who  were  sued  as  indorsers. 

It  is  admitted  that  the  following  facts  are  true:  That  early 
in  the  year  1884  the  defendants  agreed  with  W.  C.  Patterson, 
the  payee  named  in  the  note,  to  make  advancements  to  him 
in  money  and  goods  during  the  year  to  enable  him  to  culti- 
vate his  farm;  and  to  secure  the  defendants  for  such  advance- 
ments as  they  might  make  to  him,  said  Patterson  indorsed 
the  said  note  in  blank,  and  delivered  it  to  the  defendants  in 
February,  1884,  to  be  held  by  the  defendants  as  collateral 
security  for  such  sum  or  sums  of  money  as  he  (Patterson) 
might  owe  them  at  the  end  of  1884;  and  that  on  the  twenty- 
third  day  of  February,  1884,  the  defendants  indorsed  said 
note  in  blank,  and,  with  the  knowledge  and  consent  of  said 
Patterson,  delivered  the  same  to  George  W.  Williams  &  Co., 
of  Wilmington,  North  Carolina,  to  be  held  by  said  George  W. 
Williams  &  Co.  as  collateral  security  for  money  loaned  to  the 
defendants  in  1884,  and  that  the  indorsement  on  said  note  by 
the  defendants  was  solely  to  secure  said  George  W.  Williams 
&  Co.,  as  above  stated;  that  on  the  15th  of  October,  1884,  the 
defendants  paid  the  said  George  W.  Williams  &  Co.  the  money 
borrowed  of  them,  as  above  stated,  and  the  said  George  W. 
Williams  &  Co.  returned  the  aforesaid  note  at  the  same  time 
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to  the  defendants;  that  the  defendants  held  the  said  note 
thereafter  as  collateral  security,  as  aforesaid,  until  the  fifth 
day  of  December,  1884,  when  they  returned  said  note  to  the 
«aid  W.  C.  Patterson,  they  being  satisfied  to  trust  him  for  the 
balance  then  due  thera  without  said  collateral  security,  and  at 
the  time  the  defendants  returned  said  note  to  the  said  Patter- 
eon,  they,  by  accident,  oversight,  and  mistake,  failed  to  erase 
their  names  as  indorsers  on  said  note;  that  at  the  time  said 
note  was  returned  to  said  W.  C.  Patterson  it  was  well  known 
too  him  that  they  were  not  liable  as  indorsers  on  said  note, 
and  they  believe  he  well  knew  that  they  failed  and  omitted  to 
erase  their  names  through  accident,  oversight,  and  mistake, 
and  that  it  was  well  known  to  the  said  W.  C.  Patterson,  at 
the  time  the  defendants  returned  aforesaid  note  to  him,  on  the 
5th  of  December,  1884,  that  the  names  of  the  defendants,  as 
indorsers  in  blank,  were  not  there  for  his  accommodation,  and 
that  he  well  knew  he  had  no  legal  or  moral  right  to  use  their 
names  as  such,  and  that  he  well  knew  he  had  no  right  to 
deliver  said  note  to  plaintiff's,  with  the  indorsement  of  the  de- 
iendants  in  blank  on  the  same. 

The  plaintiff's  objected  to  the  introduction  in  evidence  of 
the  said  facts  set  up  by  the  defendants,  and  insisted  that,  as 
:it  was  admitted  (as  hereinbefore  stated)  that  they  had  no 
-.actual  notice  of  thera,  the  evidence  of  said  facts  was  not 
t3ompetent  or  admissible  against  them.  His  honor  held  that 
the  evidence  was  competent,  and  thereupon  gave  judgment  for 
the  defendants  as  set  forth  in  the  record  of  this  action.  From 
this  judgment  the  plaintiff's  appealed. 

The  note  is  dated  January  10,  1884,  and  is  payable  to  "W. 
C  Patterson,  or  order,"  on  the  first  day  of  November.  It  is 
indorsed  by  the  payee  and  by  the  defendants,  the  name  of  the 
payee  appearing  as  first  in  order.  On  the  twenty-fifth  day  of 
January,  1885,  more  than  twelve  months  after  its  date,  and 
long  after  its  maturity,  the  plaintiff's  became  the  purchasers 
from  the  payee,  with  the  indorsement  as  set  forth. 

Were  the  facts,  admitted  to  be  true,  admissible  to  explain 
the  character  and  nature  of  the  indorsement  of  the  defend- 
ants? 

The  plaintiff's  say  that  as  they  had  no  actual  notice  of  "  any 
euch  equities  of  defense,"  and  were  purchasers  for  value,  the 
evidence  was  not  competent  as  against  them. 

By  statute,  promissory  notes,  whether  with  or  without  seal, 
are  made  assignable   "  in  like  manner  as  inland  bills  of  ex- 
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change  are  by  custom  of  merchants  in  England."  They  are, 
in  the  language  of  the  mercantile  law,  "  negotiable,"  and  may 
be  transferred  and  negotiated,  free  from  any  equities  which 
exist  between  the  original  parties  to  them.  "  Each  indorser, 
including  the  payee,  down  the  line,  has  and  passes  the  legal 
title,  and  his  indorsement  in  legal  import  is  a  contract  with 
his  indorsee,  and  all  subsequent  holders  by  indorsement,  that 
the  maker  will  pay  the  note,  or  ....  he  will":  Hill  v.  Shields, 
81  N.  C.  250;  31  Am.  Rep.  499,  and  the  cases  there  cited;  and 
innumerable  decisions,  English  and  American,  cited  in  Par- 
sons, Daniel,  Randolph,  and  other  elementary  writers  upon  the 
subject,  indicate  the  solicitude  of  courts  to  protect  bona  fide 
purchasers  and  innocent  holders  of  negotiable  paper,  so  essen- 
tial to  commerce  and  trade;  and  the  construction  placed  upon 
section  177  of  the  code  (Code  Civ.  Proc,  sec.  55),  in  Harris  y. 
Burwell,  65  N.  C.  584,  and  Martin  v.  Richardson,  68  Id.  255,  has 
been  limited  to  the  makers  of  promissory  notes,  etc.,  and  held 
not  to  apply  as  between  indorsers. 

Conceding  the  importance  of  protecting  bona  fide  holders  of 
commercial  paper  "in  its  unchecked  circulation,"  what  are 
the  liabilities  of  the  defendants  in  the  present  case?  That  the 
holder  of  a  negotiable  note  is  presumed  to  be  the  owner  admits 
of  no  question,  and  that,  after  such  a  note  is  put  in  circulation, 
indorsers  are  liable  in  the  order  of  succession,  is  equally  clear, 
if  the  indorsement  be  not  limited  or  qualified.  No  prior  in- 
dorser can  look  to  any  subsequent  indorser.  "One  who  ob- 
tains possession  of  a  bill  or  note  after  indorsing  it  is  restored 
to  his  original  position,  and  cannot,  of  course,  hold  interme- 
diate parties  who  could  look  to  him  again":  2  Randolph  on 
Commercial  Paper,  sec.  719.  It  must  be  equally  clear  that 
one  who  derives  possession  from  him,  with  notice  of  this  fact, 
cannot  hold  such  intermediate  indorsers  liable,  and  when  such 
indorsements  are  in  blank,  parol  testimony  is  admissible  to 
show  the  relation  in  which  they  stand:  Id.,  sees.  778,  841,  883. 

When  the  note  was  returned  to  Patterson,  he  became  again 
the  owner,  and,  as  between  him  and  any  subsequent  indorsers, 
the  relation  of  indorser  and  indorsee  ceased.  The  plaintiffs 
were  not  the  indorsers  of  the  defendants.  It  is  clear  that 
Patterson  could  not,  by  reason  of  the  blank  indorsement  of 
McCaskill  and  McLean,  hold  them  liable  for  the  note;  for  he 
stood  in  the  relation  to  them  of  a  prior  indorser.  The  plain- 
tiffs derived  their  title  directly  from  Patterson,  the  original 
payee,  who  had   reacquired   the   title,  and   not  as  successive 
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indorsers,  deriving  title  through  the  indorsement  of  the  de- 
fendant; and  this  distinguished  this  case  from  Hill  v.  Shields,. 
supra,  Parker  v.  Stallings,  Phill.  (N.  C),  590,  98  Am.  Dec.  84, 
and  similar  cases. 

The  plaintiffs  were  affected  with  and  bound  by  notice  of 
what  appeared  upon  the  note  itself;  and  they  took  the  note 
from  the  original  payee,  bearing  upon  its  face  the  fact  that  he 
was  the  first  indorser,  and  that  the  defendants  were  his  in- 
dorsees. 

An  indorsement  in  blank  by  the  payee  is  presumed  to  have 
been  intended  as  a  transfer,  and  though  this  may  be  rebutted 
by  parol  proof  {Davis  v.  Morgan,  64  N.  C.  570),  the  admitted 
facts  in  this  case  show  that  the  indorsement  by  the  payee  was 
in  accord  with  the  presumption,  —  a  transfer  to  McCaskill  and 
McLean. 

But  it  is  insisted  that,  as  between  the  indorsers  in  blank,, 
the  holder  may  fill  the  blank  by  making  it  payable  to  him- 
Belf,  or  to  any  one  he  may  choose.  This  is  so,  where  he  ob- 
tains  the  note,  not  from  the  payee  or  a  prior  indorser,  but 
holds  it  as  a  bona  fide  purchaser,  without  any  knowledge  or 
notice  of  the  relation  sustained  by  prior  indorsers  to  the  note. 
In  the  present  case,  if  the  plaintiffs,  purchasing  the  note,  not 
from  the  defendants,  but  from  the  prior  indorsing  payee,  had 
filled  the  blank  indorsement  of  McCaskill  and  McLean  to- 
themselves,  it  would  not  have  been  in  accordance  with  what 
they  knew  the  fact  to  be,  and  would  have  been  a  gross  wrong, 
if  not  fraud,  upon  the  defendants. 

The  plaintiffs  further  rely  upon  the  well-settled  rule,  "  that 
whenever  one  or  two  innocent  persons  must  suffer  loss  by  the 
acts  of  the  third,  he  who  by  his  negligent  conduct  made  it 
possible  for  loss  to  occur  must  bear  the  loss,  for  it  is  against 
reason  that  an  innocent  party  should  suffer  for  the  negligent 
conduct  of  another,"  and  that  the  defendants,  by  neglecting 
to  erase  their  indorsement,  "induced  the  plaintiffs  to  rely  on 
the  legal  import  of  the  indorsement,  and  ought  not  to  be  al- 
lowed, against  the  plaintiffs,  purchasers  for  value  and  without 
notice,  to  make  proof  of  the  alleged  facts." 

Though  the  plaintiffs  had  no  "actual  notice,"  we  have  al- 
ready seen  that  they  were  charged  in  law  with  notice  of  facts- 
apparent  upon  the  face  of  the  paper  which  they  purchased 
from  Patterson. 

But  the  defendants  may  have  been  indorsers  for  accommo- 
dation, or  as  sureties  or  guarantors.     True;  and  the  indorse- 
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ment  of  a  note  by  a  third  pesson,  made  at  the  time  of  its 
execution,  binds  him,  according  to  the  intention  of  the  par- 
ties, either  as  joint  principal  or  as  surety:  Baker  v.  Robinson^ 
63  N.  C.  191. 

If  the  plaintiffs  looked  to  the  defendants  as  accommodation 
indorsers,  or  as  guarantors,  then,  as  they  purchased  the  note 
from  the  payee  after  maturity,  they  were  not  ''bona  fide 
holders  before  maturity,"  but  had  notice,  as  appeared  upon 
the  face  of  the  paper,  of  its  dishonor:  2  Randolph  on  Commer- 
cial Paper,  sec.  672;  People  etc.  Bank  v.  Lutterloh,  95  N.  C. 
495;   Chaddock  v.  Vanness,  35  N.  J.  L.  517. 

So,  whether  by  the  one  way  or  the  other,  the  plaintiffs  can- 
not hold  the  defendants  liable. 

Affirmed. 


Negotiable  Instruments.  —  As  to  the  liability  of  a  maker  and  successive 
indorsers  of  a  promissory  note:  Temple  v.  Baker,  125  Pa.  St.  634;  11  Am.  St. 
Rep.  92ti,  and  note. 

Indorsement,  Parol  Evidence  to  vary  or  control  the  eflfect  of:  Hill  v. 
Ely,  5  Serg.  &  R.  363;  9  Am.  Dec.  376,  and  note;  Stack  v.  Beacli,  74  Ind.  571; 
39  Am.  Rep.  113,  and  note.  If  the  indorsement  upon  the  back  of  a  note  is 
in  blank,  or  the  names  of  the  parties  are  so  placed  upon  it  or  the  contract 
is  so  ambiguous  upon  its  face  as  to  leave  it  doubtful  what  the  real  intention 
of  the  parties  is,  parol  testimony  may  be  resorted  to  in  order  to  establish  the 
true  relation  of  the  parties  to  the  note  and  to  each  other:  Cook  v.  Brown,  62 
Mich.  473;  4  Am.  St.  Rep.  870,  and  note;  Latham  v.  Fbur  Mills,  68  Tex. 
127;  Coke  v.  Pottsville  Bank,  116  Pa,  St.  264. 

Indorsers  and  Indorsements. — A  written  indorsement  upon  the  back 
ot  an  order  limiting  the  conditions  of  the  order,  made  before  its  present  issue 
for  acceptance,  constitutes  a  part  of  the  order:  Huf/lies  v.  Fisher,  10  Col.  383. 
An  indorsement  upon  a  note  making  it  payable  to  the  order  of  A,  who  has 
no  personal  interest  in  the  transaction,  as  the  indorsement  was  really  made 
for  B,  is  not  a  transfer  to  B  in  the  usual  and  ordinary  course  of  business,  ex- 
cluding defenses  by  the  maker  against  the  original  payee:  Elias  v.  Finneijan, 
37  Minn.  144.  An  indorsee  of  negotiable  paper,  protected  in  other  respects 
against  pre-existing  defenses,  is  not  put  upon  inquiry  as  to  the  voidable 
cliaractei-  of  notes  given  in  consideration  of  a  parol  purchase  of  lauds  by  a 
recital  in  the  notes  that  they  were  given  for  lands  therein  described:  Ferrins 
V.  Tavel,  87  Tenn.  386;  contra,  Howard  v.  Kimball,  65  N.  C.  175;  6  Am.  Rep. 
739.  An  indorsement  for  collection  passes  such  title  to  the  indorsee  as  will 
enable  him  to  sue  upon  the  note  in  his  own  name,  but  he  holds  the  note  sub- 
ject to  the  same  defenses  which  could  be  made  against  the  original  payee: 
Roberts  v.  Parriali,  17  Or.  583.  One  partner,  during  the  continuance  of  tlie 
partnership,  has  implied  authority  to  indorse  notes  payable  to  the  firm  in  the 
tirm  name:  Fulton  v.  Lovrjhlin,  118  Ind.  286.  A  negotiable  note,  payable  to 
"order,"  must  be  transferred  by  indorsement  of  the  payee  to  an  innocent 
holder  for  value,  before  maturity,  in  order  to  invest  such  holder  with  legal 
title,  and  deprive  the  maker  of  the  right  to  plead  his  equities:  Calvin  v.  SUr- 
riU,  4i  Kan.  216, 
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Payment  of  a  note  by  an  indorser,  who  was  actually  bound  to  pay,  sub- 
rogates him  to  the  rights  of  the  last  holder  of  the  note:  Seixnxy.  Oonsonlin,  40 
La.  Ann.  351;  and  this  is  true,  even  though  the  indorser  was  compelled  to 
pay  by  judicial  proceedings,  provided  he  takes  an  assignment  of  the  judgment 
to  himself:  Schleiaaman  v.  Kallenberg,  72  Iowa,  338. 

The  signing  of  a  non-negotiable  note  by  a  third  party  while  such  note  is  in 
the  hands  of  the  maker  does  not,  when  passed  to  the  payee,  import  per  se 
any  contract  on  which  a  suit  will  lie:  Building  and  Loan  Soc.  v.  Leeds,  50 
N.  J.  L.  399.  The  placing  of  the  name  of  a  third  party  upon  the  back  of  a 
note  ia  I' lima  facie  evidence  only  that  the  liability  intended  to  be  assumed 
was  that  of  guarantor,  and  it  may  be  shown  that  the  liability  of  an  indorser 
merely  was  intended:  De  Witt  County  National  Bank  r .  Nixon,  125  111.  615. 
One  who,  before  delivery,  writes  his  name  upon  the  back  of  a  negotiable 
promissory  note,  of  which  he  is  neither  payee  or  indorsee,  is,  in  the  absence  of 
explanatory  evidence,  liable  merely  as  an  indorser,  but  it  is  otherwise  where 
the  note  is  non-negotiable:  Pool  v.  Anderson,  116  Ind.  88. 

Where  a  firm  was  indebted  to  a  bank,  and  the  bank  consented  to  extend 
the  time  of  payment,  provided  the  firm  gave  notes  to  secure  the  debt  in- 
dorsed by  K.  &  T.,  if  K.  &  T.  would  confess  judgment  for  the  aggregate  as 
collateral  security,  and  where  K.,  but  not  T.,  did  confess  judgment,  and  the 
bank,  knowing  of  T.'s  failure  to  confess  judgment,  promised  to  obtain  judg- 
ment against  T.,  but  in  realty  did  not  do  so,  K.'s  estate  was  liable  for  the 
whole  deficiency:  Kelly  v.  Tallmferro,  82  Va.  801.  In  an  action  against  two 
joint  indorsers  of  a  note,  the  court  directed  a  verdict  against  one  and  in  favor  of 
the  other,  when  the  plea  was  joint,  and  there  was  no  pretense  of  severance  by 
bankruptcy,  or  anything  else  which  could  terminate  the  liability  of  one  and 
not  release  the  other;  held,  the  discharge  of  one  indorser  was  ipso  facto  the 
discharge  of  the  other:  Seligman  v.  Gray,  66  Mich.  341.  Where  the  defend- 
ants, the  payees  and  holders  of  a  promissory  note,  desired  to  raise  money 
upon  it  and  indorsed  their  names  upon  the  back  thereof,  and  applied  to 
plaintiffs  to  discount  it,  and  upon  their  request  the  defendants  left  the  note 
with  them  for  the  mere  purpose  of  allowing  them  to  ascertain  the  solvency  of 
the  makers,  and  subsequently  plaintiffs  refused  to  discount  the  note  or  even 
to  return  it  to  the  defendants,  and  thereupon  defendants  brought  suit  to  re- 
cover the  value  of  the  note  thus  wrongfully  withheld,  and  obtained  a  judg- 
ment which  plaintiffs  paid,  the  defendants  were  not  liable  upon  the  note  as 
indorsers:  Haas  v.  Sackett,  40  Minn.  53. 

Taking  security  from  the  maker,  or  merely  requesting  the  holder  not  to 
press  the  note  against  the  maker,  does  not  waive  demand  and  notice  of  non- 
payment: Whittier  v.  Collins,  15  R.  I.  44;  but  notice  of  non-payment  at 
maturity'  is  a  privilege  of  the  indorser,  which  he  may  waive:  TuimhuU  v. 
Maddux,  68  Md.  579.  Notice  of  dishonor  left  in  a  conspicuous  place  in  de- 
fendant's office  is  sufficient:  Hohhs  v.  Straine,  149  Mass.  212.  If  a  paper  had 
been  indorsed  to  the  guarantor  thereof,  the  failure  of  the  holder  at  muturity 
to  make  demand  of  the  maker,  and  give  notice  to  the  prior  indorser,  will  not 
discharge  the  guarantor:  Hungerford  v.  O'Brien,  37  Minn.  306.  Where  no- 
tice of  dishonor  is  sent  by  mail  to  the  post-office  where  the  note  was  dated 
and  indorsed,  it  will  be  deemed  sufficient  when  the  only  evidence  as  to  his 
residence  is  that  he  testified  he  lived  in  Jefferson  township,  but  said  nothing 
as  to  his  post-office  address:  Davis  v.  Eppler,  38  Kan.  629. 

A  claim  arising  out  of  an  independent  transaction,  and  for  which  a  merely 
nominal  consideration  was  paid,  is  not  available  as  a  set-off  against  a  prom- 
issory note  in  the  hands  of  an  indorsee  in  good  faith  for  value:  Proctor  v. 
Cole,  115  Ind.  15. 


Feb.  1889.]  Parker  v.  Sutton.  795 

Parker  v.  Sutton. 

[103  North  Carolina,  WL] 
Nbgotiablb  Instruments  —  Accommodation  In dorser.  —  A  collateral  oral 
agreement  between  the  maker  and  an  accommodation  indorser  of  a  note 
that  it  shall  be  payable  at  a  certain  bank  does  not  aflfect  a  purchaser  of 
the  note  for  value,  and  before  maturity,  from  the  maker,  with  notice  of 
the  agreement. 

Action  by  Parker,  as  administrator  of  J.  McK.  Mulford, 
against  W,  J.  Sutton  and  Jobn  A.  McDowell.  Judgment  for 
plaintiff. 

E.  C.  Lyon,  for  the  plaintiff. 

T.  H.  Sutton,  for  the  defendant. 

Merrimon,  J.  The  plaintiff  brought  this  action  to  recover 
the  money  due  on  a  promissory  note,  whereof  the  following  is 
a  copy:  — 

"$1,000.  Elizabethtown,  N.  C,  Dec.  10,  1882. 

"Ninety  days  after  date  I  promise  to  pay  to  Col.  John  A. 
McDowell,  or  order,  one  thousand  dollars,  value  received,  with 
interest  after  the  maturity  at  the  rate  of  eight  per  cent  per 
annum.  (Signed)  W.  J.  Sutton." 

This  note  was  indorsed  by  the  payee  in  blank,  and  after- 
wards the  blank  was  filled  as  follows:  "Pay  J.  McK.  Mulford, 
or  order." 

By  consent  of  the  parties,  the  court  settled  the  facts  as  fol- 
lows: "  The  defendant  W.  J.  Sutton  executed  his  promissory 
note  for  one  thousand  dollars,  on  December  1,  1882,  to  the  de- 
fendant John  A.  McDowell,  to  pay  said  sum  ninety  days  after 
date,  with  interest  at  eight  per  cent  after  maturity.  Said 
McDowell  indorsed  said  note  in  blank  for  the  accommodation 
of  the  defendant  Sutton,  and  delivered  said  note  to  him  that 
same  day.  Said  Sutton  sold  and  transferred  said  note  for  full 
value,  and  before  maturity,  to  plaintiff's  intestate.  At  the 
time  of  the  indorsement  by  McDowell  of  the  note,  it  was  un- 
derstood and  agreed  between  him  and  Sutton  that  said  note 
was  to  be  negotiated  in  one  of  the  banks  in  Fayetteville,  North 
Carolina,  and  plaintiff's  intestate  had  notice  of  such  uiulrr- 
standing  before  his  purchase  of  said  note.  At  the  time  of  the 
execution  of  said  note,  Sutton  was  not  indebted  to  McDowell, 
and  the  indorsement  by  McDowell  was  solely  an  accommoda- 
tion to  enable  Sutton  to  raise  money.  McDowell  had  no  no- 
tice of  the  sale  of  the  note  to  plaintiff's  intestate  till  after  the 
death  of  such  intestate,  on  the  presentation  by  the  plaintiff"  of 
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the  note  for  payment.  Upon  the  above  facte,  the  court  ren- 
dered judgment  for  plaintiff." 

The  defendant  McDowell,  having  excepted,  appealed  to  this 
court. 

The  note  sued  upon  was  plainly  a  negotiable  instrument, 
and  might,  by  indorsement  of  the  payee  thereof,  be  put  upon 
the  market  and  bought  and  sold  indefinitely.  The  original 
parties  to  it  treated  it  as  "accommodation  paper,"  and  the 
facts  show  that  the  chief  and  material  part  of  their  purpose 
was  to  enable  the  maker  thereof  to  borrow  money  upon  it.  It 
was  expected  that  he  would  get  the  money  from  one  of  the 
banks  in  Fayetteville,  but  not  necessarily  from  a  bank,  or  in 
that  town.  If  it  had  been  so  intended,  some  particular  restric- 
tion in  this  respect  would  have  been  set  forth  in  or  about  the 
note,  but  it  was  left  at  large, —  entirely  without  such  restric- 
tion,—  to  be  sold  to  any  person  who  might  buy  it.  If  a  bank 
had  purchased  it,  it  could  at  once  have  sold  it  to  the  intestate 
of  the  plaintiff  or  any  other  person  in  the  course  of  business. 
There  was  nothing  in  its  nature,  or  in  the  purpose  of  the  par- 
ties in  connection  with  it,  that  rendered  the  sale  of  it  to  a  bank 
necessary  or  at  all  material  to  its  suflRciency  or  efficiency  as  a 
negotiable  instrument;  nor  would  the  mere  sale  of  it  to  a  bank 
have  given  the  payee,  who  indorsed  it,  any  material  legal  ad- 
vantage. There  was  no  reason  —  certainly  none  that  appears 
—  why  the  intestate  of  the  plaintiff  should  not  have  bought  it 
on  the  same  footing  as  a  bank,  or  any  other  person  might  have 
done.  The  simple  fact  that  he  had  knowledge  of  the  "under- 
standing" that  the  money  was  to  be  obtained  from  a  bank  in 
the  town  mentioned  did  not  render  it  in  any  sense  fraudulent 
on  his  part  to  buy  it.  This  is  a  stronger  case  against  the  in- 
dorsee than  that  of  Parker  v.  McDowell,  95  N.  C.  219;  59  Am. 
Rep.  235.  The  note  in  that  case  was  by  its  terms  made 
"  negotiable  and  payable  "  at  a  particular  bank  named.  It 
was  "an  accommodation  paper,"  —  was  not  sold  to  the  bank, 
but  to  a  different  person.  Nevertheless,  it  was  held  that  the 
indorser  was  liable. 

The  objection,  therefore,  that  the  intestate  of  the  plaintiff 
had  notice  that  it  was  "understood  and  agreed  "  that  the  note 
should  be  "  negotiable  in  one  of  the  banks  of  Fayetteville," 
cannot  be  sustained,  and  the  judgment  must  be  affirmed. 

Negotiabl*  Instruments  —  Accommodation  Indorskr. — Where  a  note 
was  made  and  indorsed  for  accommodation,  negotiable  and  payable  at  a  par- 
ticular bank,  but  was  not  discounted  there,  but  sold  to  a  private  person  with- 
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•out  the  accommodation  indorser's  knowledge,  the  indorser  was  liable  thereon: 
Parker  v.  McDowell,  95  N.  C.  219;  59  Am.  Rep.  235;  for  the  maker  of  au 
Accommodation  note,  but  without  restriction,  is  liable  to  a  third  party  who 
acquires  it  for  value  before  maturity:  First  National  Bank  v.  Orant,  71  Me. 
374;  36  Am.  Rep.  334,  and  note;  compare  note  to  Credit  Co.  v.  How  Ma- 
chine  Co.,  1  Am.  St.  Rep.  136,  138. 


Comron  v.  Standland. 

[103  North  Carolina,  207.] 

Appeal  Bond,  Chattel  Mortgage  in  Lieu  of.  —  There  is  no  statute  in 
North  Carolina  providing  that  a  mortgage  of  real  or  personal  property 
may  be  given  in  lieu  of  an  undertaking  on  appeal  from  a  judgment. 
Still,  if  the  parties  agree  upon  and  execute  a  mortgage  for  such  purpose, 
it  is  valid,  and  may  be  enforced  as  between  them. 

CoNTRAcrs  —  Consideration.  —  Stat  of  Execution  is  a  valuable  and  suffi- 
cient consideration  to  support  a  chattel  mortgage. 

Chattel  Mortgage. — No  Particular  Form  is  Essential  to  a  chattel 
mortgage,  nor  will  mere  informality  defeat  its  purpose.  It  need  not  be 
under  seal,  and  it  is  sufficient  if  the  words  employed  express  in  terms  or 
by  just  implication  the  purpose  of  the  parties  to  transfer  the  property 
to  the  mortgagee,  to  be  revested  in  the  mortgagor  upon  the  performance 
of  the  condition  agreed  upon,  however  informally  expressed,  and  such 
mortgage  may  or  may  not  have  a  power  of  sale  annexed  thereto.  This 
rule  is  here  applied  to  an  informal  chattel  mortgage  given  in  lieu  of  an 
appeal  bond,  and  in  consideration  of  a  stay  of  execution. 

Chattel  Mortgage.  —  AViiether  or  not  a  Writing  was  intended  by  the 
parties  as  a  chattel  mortgage  is  a  question  of  law  to  be  determined  by 
the  court. 

J.  D.  Bellamy,  for  the  plaintiff. 

T.  W.  Strange  and  Ernest  Haywood,  for  the  defendant. 

Merrimon,  J.  The  plaintiff  obtained  a  judgment  in  the 
court  of  a  justice  of  the  peace  against  the  defendant  for 
$110.84,  and  the  defendant  appealed  therefrom  to  the  supe- 
rior court,  but  failed  to  give  an  undertaking  on  appeal  to  stay 
execution  pending  the  appeal,  as  allowed  by  the  statute:  Code, 
sees.  883,  884.  He,  however,  in  lieu  thereof,  and  for  the  pur- 
pose of  such  stay,  executed,  and  the  plaintiff  accepted,  a 
paper  writing,  which  was  duly  proven  and  registered,  whereof 
the  following  is  a  copy:  — 

"State  of  North  Carolina,/ 
Brunswick  County.  \ 

"  R.  R.  Comron  v.  D.  B.  Standland. 
"Undertaking  on  Appeal  from  Justice's  Judgment. 
"Whereas,  on  the  twenty-third  day  of  February,  1885,  the 
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plaintiff  recovered  judgment  against  the  defendant  before  S. 
J.  Stanly,  justice  of  the  peace,  for  $110.84;  and  whereas,  the 
said  defendant  intends  to  appeal  therefrom  to  the  superior 
court  of  said  county,  and  desires  to  stay  all  proceedings 
thereon, — now,  therefore,  for  the  purpose  of  securing  the  pay- 
ment of  all  damages  and  costs  which  may  be  awarded  against 
him,  and  so  much  of  the  judgment,  or  any  part  thereof,  that 
may  be  affirmed,  the  said  D.  B.  Standland  does  give  the  fol- 
lowing articles  of  personal  property:  Two  mules,  flesh-marks 
pale  yellow,  worth  $250;  and  said  mules  are  free  and  clear  of 
all  encumbrances  whatsoever,  and  that  the  said  D.  B.  Stand- 
land  has  the  right  to  convey  the  same. 

"This  twenty-third  day  of  February,  1885. 

(Signed)  *'D.  B.  Standland. 

"Witness:     (Signed)     S.  J.  Stanly." 

The  purpose  of  this  action  is  to  enforce  this  paper  writing 
as  a  chattel  mortgage.  The  defendant  contends  that  it  is  not 
Buch  mortgage,  nor  was  it  so  intended;  that  it  was  intended 
to  be  an  undertaking  on  appeal,  but  is  not;  that  it  is  void^ 
"  because  it  did  not  conform  to  the  statute,  and  because  it  is 
without  consideration,  and  had  no  obligee  named  therein." 

The  court  submitted  the  following,  among  other  issues,  to 
the  jury,  and  they  responded  to  the  same  as  stated  at  the  end 
thereof:  — 

"  Did  the  defendant  intend  the  paper  writing  as  a  mortgage? 
or  did  he  intend  it  as  an  undertaking  to  secure  the  plaintiff's 
debt  on  appeal?"     Answer,  "Mortgage." 

There  was  a  verdict  and  judgment  for  the  plaintiff. 

The  defendant  assigned  error  as  follows,  and  appealed  to 
this  court. 

"  1.  The  court  erred  in  submitting  issue  No.  3  to  the  jury^ 
because  it  was  a  paper  writing  whose  terms  were  certain,  and 
its  construction  was  a  matter  for  the  court. 

*'  2.  The  court  erred  in  refusing  to  give  the  following  in- 
struction: 'That  inasmuch  as  a  justice  of  the  peace  had  the 
right  to  accept  an  undertaking  on  appeal,  but  no  right  to  ac- 
cept a  chattel  mortgage  in  lieu  of  such  an  undertaking,  they 
must  presume  that  this  instrument  was  given  in  accordance 
with  law  as  an  undertaking  on  appeal,  and  not  as  a  mort- 
gage.' 

"  3.  The  court  erred  in  sustaining  the  validity  of  this  instru- 
ment,—  1.  Because,  being  void  as  an  undertaking,  it  could 
operate  as  nothing  else;  2.  Because  it  appeared  upon  its  face 
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that  it  was  without  consideration;  3.  Because  there  was  no 
obligee  specified  or  mentioned  in  the  instrument  itself." 

The  statute  (Code,  sees.  117,  120)  has  no  application  in 
courts  of  justices  of  the  peace,  as  seems  to  have  been  sup- 
posed by  the  parties  to  this  action.  It  prescribes  the  duties 
of  clerks  of  the  superior  courts,  and  allows  a  mortgage  of  real 
estate  to  be  given  by  parties  to  actions  in  the  cases  and  as  and 
for  the  particular  purpose  specified.  The  statute  (Code,  sees. 
883,  884)  applies  particularly  to  appeals  from  judgments  in 
courts  of  justices  of  the  peace,  and  it  is  by  it  provided  that 
the  appellant  shall,  in  such  cases,  be  allowed  to  give  an  un- 
dertaking by  one  or  more  sureties,  to  be  approved,  "  to  the 
effect  that  if  judgment  be  rendered  against  the  appellant,  the 
sureties  will  pay  the  amount,  together  with  all  costs,  awarded 
against  the  appellant;  and  when  judgment  shall  be  rendered 
against  the  appellant,  the  appellate  court  shall  give  judg- 
ment against  the  said  sureties."  There  is  no  statutory  pro- 
vision that  allows  a  mortgage  of  real  or  personal  property  to 
be  given  in  lieu  of  and  for  the  purpose  of  an  undertaking  on 
appeal  from  such  judgment. 

The  defendant  failed  to  give  the  undertaking  on  appeal 
from  the  judgment  of  the  justice  of  the  peace,  but  he  gave 
the  paper  writing  in  question,  a  copy  of  which  is  set  forth 
above. 

The  justice  of  the  peace  could  not  require  the  plaintiff  to 
accept  it,  or  a  like  instrument;  nor  did  the  defendant  have 
any  right  to  require  him  to  accept  it,  in  the  absence  of  statu- 
tory provision  so  prescribing,  but  there  was  no  legal  reason 
why  the  plaintiff,  if  he  saw  fit,  for  any  consideration,  might 
not  accept  it,  and  allow  the  stay  of  execution  as  a  considera- 
tion for  it.  He  had  the  right,  in  the  absence  of  the  usual  un- 
dertaking on  appeal,  to  issue  execution  (Code,  sec.  875),  and 
he  might  not  stay  it  pending  the  appeal,  and  thus  the  defend- 
ant might  have  suffered  harm  or  disadvantage.  There  was  no 
legal  obstacle  in  the  way  to  prevent  the  arrangement  made 
voluntarily  by  and  between  the  parties  for  their  common  con- 
venience. 

The  paper  writing,  called  "an  undertaking  on  appeal,"  is 
very  informal,  but  it  is  not  wholly  insensible,  —  its  nature  and 
purpose  are  obvious.  The  defendant  intended  by  it  to  mort- 
gage the  two  mules  described  therein  to  the  plaintiff,  for  the 
purpose  therein  specified,  in  order  to  obtain  the  stay  of  execu- 
tion, and  the  plaintiff  accepted  the  mortgage,  as  he  might  do. 
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The  stay  of  execution  was  a  valuable  and  sufficient  considera- 
tion to  support  the  contract  of  mortgage.  The  names  of  the 
parties  to  it  were  mentioned  in  the  caption  at  the  top  of  it, 
and  plainly,  the  stipulations  and  agreement  embraced  in  the 
writing  had  reference  to  and  were  between  them,  and  suffi- 
ciently pointed  and  expressed  their  mutual  agreement,  —  they 
were  respectively  designated  certainly  as  plaintiflF  and  defend- 
ant. The  expressed  purpose  was  to  obtain  the  stay  of  the 
execution  referred  to  for  the  benefit  of  the  defendant;  and  to 
secure  the  payment  of  so  much  of  the  judgment  mentioned 
therein  as  might  be  affirmed  in  the  appellate  court,  the  de- 
fendant "do  [doth]  give  the  following  articles  of  personal 
property,  two  mules,  flesh-mark  pale  yellow," — that  is,  the 
mules  were  given,  sold,  to  the  plaintiflf  to  secure  the  payment 
of  the  judgment  he  expected  to  obtain.  This  was  the  obvious 
implication  from  the  words  employed  and  the  nature  of  the 
transaction.  The  condition  implied  was,  that  the  mules  shall 
be  sold,  and  the  proceeds  of  sale  applied  to  the  payment  of  the 
judgment,  when  obtained,  if  the  defendant  should  fail  to  pay 
it;  and  if  the  judgment,  or  some  part  of  it,  should  not  be 
affirmed  in  the  appellate  court,  then  the  mules  revest  in 
and  be  the  property  of  the  defendant:  Holly  v.  Perry,  94 
N.  C.  30. 

No  particular  form  is  essential  to  the  validity  of  a  chattel 
mortgage,  nor  will  mere  informality  defeat  its  purpose.  It  is 
not  necessary  that  it  shall  be  under  seal,  because  the  title  to 
personal  property  will  pass  without  deed.  It  is  sufficient,  if 
the  words  employed  express  in  terms  or  by  just  implication 
the  purpose  of  the  parties  to  transfer  the  property  to  the  mort- 
gagee, to  be  revested  in  the  mortgagor  upon  the  performance 
of  the  condition  agreed  upon,  however  informally  expressed, 
and  the  raorgtage  may  or  may  not  have  a  power  of  sale  an- 
nexed thereto:  Rawlings  v.  Hunt,  90  N.  C.  270;  McCoy  v.  Las- 
siter,  95  Id.  88;  Frick  v.  Hilliard,  95  Id.  117. 

The  law  determined  the  legal  nature  and  effect  of  the  in- 
strument in  question,  and  hence  the  court  should  have  decided 
upon  it  without  submitting  to  the  jury  the  question  whether 
or  not  it  was  intended  to  be  a  mortgage.  But  any  objection 
on  this  account  was  obviated  by  the  finding  of  the  jury,  which 
was  in  harmony  with  the  law  applicable.  The  submission  of 
the  issue  did  no  harm,  in  view  of  the  finding  upon  it. 

A  remaining  assignment  of  error  is  so  imperfect  that  we 
cannot  pass  upon  its  merits.     A  paper  writing  essential  to  it 
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^oes  not  appear  in  the  record.     Hence  we  pass  it  without  fur- 
ther notice. 
Affirmed. 

Chattki,  Mortoaom  need  not  be  nnder  seal:  Despatch  Line  v.  Bellamy 
Mfg.  Co.,  12  N.  H.  205;  37  Am.  Dec.  203.  No  particular  form  is  essential 
to  make  an  agreement  operate  as  a  chattel  mortgage;  and  even  though  the 
terms  used  naturally  imply  something  else,  if  it  is  plain  that  a  mortgage  was 
intended  by  the  parties,  it  will  be  so  construed:  Merrill  v.  Resaler,  37  Minn. 
S2;  5  Am.  St.  Rep.  822.  Even  an  oral  mortgage,  unaccompanied  by  posses- 
aion,  is  valid  as  a  chattel  mortgage  between  the  parties:  BaUa  v.  Wiggin,  37 
Kan.  44;  1  Am.  St.  Rep.  234,  and  note  as  to  parol  mortgages. 


EiOB  V.  Jones. 

[108  NoBTH  Carolina,  226.] 
<}arnishment  o»  Negotiabls  Lnstrumknts.  —  The  bona  fide  holder  of  a 
note  indorsed  to  him  before  maturity  may  recover  of  the  maker  the 
amount  thereof,  with  interest  and  costs,  notwithstanding  the  fact  that 
such  maker  has  been  examined  in  a  supplementary  proceeding  against 
the  payee,  to  which  the  holder  was  not  made  a  party,  and  in  which  the 
maker  admitted  the  indebtedness  to  the  payee,  and  under  order  of  court 
paid  part  of  the  amount  due  on  the  note  to  the  plaintiff  in  such  pro- 
ceeding. To  protect  himself,  the  maker  should  have  put  the  ownership 
of  the  note  in  issue  in  the  supplementary  proceedings. 

Charles  A.  Moore,  for  the  plaintifif. 

F.  A.  Sondleyy  for  the  defendants. 

Merrimon,  J.  The  following  is  a  copy  of  the  material  part 
-of  the  case  settled  on  appeal:  On  the  eleventh  day  of  Decem- 
ber,1882,  R.  R.  Jones,  the  intestate  of  the  defendant  J.  R.  Jones, 
executed  his  promissory  note,  under  seal,  to  John  S.  Rice,  for 
three  hundred  dollars,  to  be  due  on  the  first  day  of  August, 
1883.  In  July,  1883,  certain  judgment  creditors  of  John  S. 
Rice  instituted  proceedings  supplementary  to  execution  against 
said  John  S.  Rice,  and  caused  to  be  issued  from  the  superior 
court  of  Buncombe  County,  wherein  the  same  had  been  begun, 
a  notice  of  an  order  therein  made,  requiring  said  R.  R.  Jones 
to  appear  before  the  clerk  of  the  superior  court  of  Buncombe 
County,  at  a  time  and  place  named,  to  answer  concerning  his 
indebtedness  to  said  John  S.  Rice,  and  said  notice  to  be  imme- 
diately served  upon  said  R.  R.  Jones;  and  in  obedience  to  said 
order  said  R.  R.  Jones  appeared  before  said  clerk  on  the  twenty- 
first  day  of  August,  1883,  and  on  oath  made  answer  in  writing 
AS  follows:  "That  he  borrowed  from  the  said  John  S.  Rice,  on 
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or  about  the  eleventh  day  of  December,  1882,  the  sum  of  three 
hundred  dollars,  for  which  he  gave  his  note,  secured  by  a  deed 
of  trust,  to  be  due  the  first  day  of  August,  1883,  and  that  the 
same  has  not  been  paid,  and  that  he  is  ready  to  pay  the  same 

according  to  order  of  court That  since  he  has  been 

summoned  in  this  cause  (the  supplemental  proceedings)  th» 
note  has  been  presented  to  him  by  Marion  Rice  (plaintiff  in 
this  action),  brother  of  John  S.  Rice,  claiming  it  to  have  been 
transferred  to  him,  the  said  Marion  Rice,"  Afterwards,  on 
the  thirty-first  day  of  August,  1887,  said  R.  R.  Jones  amended 
his  said  answer  in  said  supplemental  proceedings  by  adding 
thereto  the  following:  "  By  leave  of  court,  R.  R.  Jones,  amend- 
ing this  his  answer  in  these  cases,  demands,  that  if  it  shall 
be  adjudged  that  R.  R.  Jones  pay  to  any  person  or  persons  in 
these  actions,  or  in  either  of  them,  any  sum  or  sums  of  money^ 
his,  the  said  R.  R.  Jones's  notes,  in  the  answer  mentioned,  may 
be  delivered  up  to  him,  and  a  deed  of  trust,  given  by  himself 
and  wife  to  secure  the  same,  may  be  ordered  to  be  canceled, 
and  that  such  other  orders  may  be  made  by  the  court  as  are 
necessary  for  his  protection,  and  alleges  that  he  has  now  of  the 
money  mentioned  in  his  answer  only  $201.45,  heretofore  con- 
demned." 

Before  said  R.  R.  Jones  made  this  amendment  to  his  said 
answer,  the  clerk  of  the  court  had  made  an  order,  based  upon 
his  original  answer,  in  words  and  figures  following,  to  wit:  — 

"It  is  considered  by  the  court,  upon  the  examination  of  R. 
R.  Jones,  and  it  is  hereby  adjudged,  that  the  sum  of  $201.45  of 
this  $300  due  from  the  said  R.  R.  Jones  to  the  said  John  S. 
Rice  be,  and  the  same  is  hereby,  condemned  to  the  use  and 
satisfaction  of  the  judgments,  and  that  said  R.  R.  Jones  is 
hereby  directed  to  satisfy  the  said  judgments  as  herein  stated, 
and  that  he  is  prohibited  from  paying  a  sum  sufficient  to  sat- 
isfy the  said  judgments  to  any  third  person. 

"August  21, 1882.     E.  W.  Hebndon,  Clerk  Superior  Court." 

From  this  order  John  S.  Rice  appealed,  in  words  and  figures 
following,  to  wit:  — 

"From  the  foregoing  judgment  John  S.  Rice  appeals  to  the 
superior  court  in  term,  before  the  judge.  Notice  of  appeal 
given  in  open  court,  August  21,  1883. 

"  E.  W.  Herndon,  Clerk  Superior  Court." 

But  such  appeal  was  not  heard  until  the  present  term  of  this 
court,  when,  upon  an  issue  submitted  to  a  jury  in  this  action. 
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it  was  found  that  said  note  was  the  property  of  said  J.  M.  Bice, 
having  been  assigned  to  him  before  said  supplemental  proceed- 
ings were  begun.  Upon  this  verdict,  the  order  made  by  the 
clerk  on  the  21st  of  August,  1883,  was  vacated  and  set  aside. 
The  issue  as  to  the  title  to  the  note  was  one  between  a  receiver, 
appointed  by  consent  in  the  said  supplemental  proceedings,  at 
this  term,  and  the  plaintiff  in  this  action,  J.  M.  Rice,  by  con- 
sent of  the  receiver,  was  allowed  to  intervene  in  this  action, 
and  to  make  up  an  issue  as  to  the  ownership  of  the  note  sued 
on,  —  this  to  be  without  prejudice  to  defendant.  After  this 
issue  was  determined  by  the  jury  in  favor  of  the  plaintiff,  the 
defendants  in  this  action  agreed  that  the  plaintiff  was  the 
owner  of  the  note. 

On  the  27th  of  August,  1883,  said  R.  R.  Jones  paid  said  J. 
M.  Rice  (Marion  Rice)  all  of  said  note  except  the  sum  of 
$201.45,  and  this  amount  so  paid  was  entered  by  said  J.  M. 
Rice  as  a  credit  upon  the  back  of  the  note.  It  was  set  forth 
in  said  entry  that  the  sum  thus  paid  was  the  principal  and 
interest  of  said  note,  except  the  amount  for  which  R.  R.  Jones 
had  been  garnished  in  said  supplemental  proceedings. 

On  the  sixth  day  of  March,  1885,  J.  M.  Rice  began  the  pres- 
ent action  in  this  court  against  said  R.  R.  Jones  and  wife,  and 
S.  H.  Reed,  the  trustee  in  the  deed  of  trust  made  to  secure 
said  note  to  John  S.  Rice,  which  deed  of  trust  was  executed 
on  December  11,  1882,  to  compel  the  trustee  to  sell  the  land 
in  said  deed  of  trust  mentioned,  in  order  to  the  payment  of  the 
remainder  of  said  note.  The  pleadings  in  this  action  will  go 
up  as  part  of  the  case  on  appeal.  R.  R.  Jones  was  at  all  times 
ready  to  pay  the  said  note,  always  keeping  in  bank  for  that 
purpose  the  amount  of  money,  upon  which  he  received  no  in- 
terest or  profit,  and  of  which  he  made  no  use,  but  his  money 
was  at  all  times  under  his  own  control,  and  subject  to  his  own 
order.  He  never  paid  or  offered  to  pay  said  money  into  court, 
otherwise  than  as  stated  in  his  affidavit  in  said  supplemental 
proceedings  and  in  his  answer  in  this  action ;  nor  did  he  take  any 
steps  in  said  supplemental  proceedings  to  have  J.  M,  Rice,  the 
plaintiff  in  this  action,  whom  he  knew  claimed  to  be  the  owner 
of  said  note,  substituted  in  his  place,  nor  did  he  at  any  time, 
in  this  action,  seek  to  have  the  creditors,  at  whose  instance 
said  supplemental  proceedings  were  begun,  substituted  in  his 
place.  J.  M.  Rice  was  never  made  a  party  to  said  supplemen- 
tal proceedings  at  the  instance  of  R.  R.  Jones,  but  he  was 
summoned  in  said  proceedings  on  the  twenty-seventh  day  of 
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May,  1885,  after  this  action  was  begun,  to  answer  concerning 
his  indebtedness  to  John  S.  Rice, 

When  this  action  was  called  for  trial,  the  defendants  in- 
sisted that  it  ought  to  be  dismissed:  1.  Because  the  plaintiff 
could  not  maintain  such  action  pending  such  supplemental 
proceedings  and  injunction;  2.  Because  the  court  had  not 
jurisdiction  of  the  action;  and  they  contended  further  that 
the  plaintiff  was  not  entitled  to  interest  during  the  injunction, 
nor  to  recover  costs.  The  court  was  of  opinion  that  the  plain- 
tiflF  was  entitled  to  bring  his  action;  that  the  court  had  jurisdic- 
tion; and  that,  as  the  defendants  did  not  insist  upon  having 
any  issues  tried  by  a  jury,  but  consented  that  the  court  might 
act  upon  the  facts  found  by  the  court,  the  plaintiff  was  enti- 
tled to  recover,  and  gave  judgment  accordingly.  The  defend- 
ants excepted  to  the  judgment  as  follows:  1.  Because  the 
court  gave  judgment  in  favor  of  the  plaintiff  and  against  the 
defendants,  as  set  forth;  2.  The  plaintiff  cannot  maintain 
such  action  begun,  pending  such  supplemental  proceedings 
and  injunction;  3.  The  court  had  not  jurisdiction  of  the  ac- 
tion; 4.  The  court  should  not  have  allowed  the  plaintiff  in- 
terest on  said  sum  of  money  during  the  injunction;  5.  The 
court  should  not  have  allowed  the  plaintiff  costs  herein;  6. 
The  court  should  have  dismissed  said  action. 

There  was  judgment  for  the  plaintiff,  from  which  the  de- 
fendants appealed  to  this  court. 

It  appears  that  the  promissory  note  sued  upon  was  indorsed 
to  the  plaintiff  before  it  matured,  and  that  he  was  the  owner 
thereof.  He  was,  therefore,  entitled  to  recover  the  balance  of 
the  money  due  upon  it — more  than  two  hundred  dollars  —  in 
this  action,  unless,  as  contended  by  the  appellants,  the  pro- 
ceedings had,  affecting  the  maker  thereof,  in  the  proceeding 
supplementary  to  the  execution  mentioned  interfered  with 
and  obstructed  the  plaintiff's  right  to  maintain  the  action. 
Hence  it  is  necessary  to  ascertain  what  relation  the  maker  of 
the  note  sustained  to  this  proceeding,  how  he  was  affected  by 
it,  and  how,  through  him,  it  affected,  indirectly  if  at  all,  the 
rights  of  the  plaintiff. 

Now,  John  S.  Rice  was  the  payee  of  the  note  sued  upon, 
and  he  was  also  the  judgment  debtor  and  defendant  in  the 
proceeding  supplementary  to  the  execution.  The  maker  of 
this  note,  as  his  supposed  debtor,  was  required  to  appear  be- 
fore the  proper  court,  at  a  time  and  place  specified,  to  answer 
concerning  his  indebtedness  to  the  payee  thereof,  as  allowed 


Feb.  1889.]  Rice  v.  Jones.  805 

by  the  statute:  Code,  sec.  490.  The  purpose  of  such  appear- 
ance and  answer  was  to  ascertain  whether  he  owed  such  judg- 
ment debtor  the  note  mentioned,  or  any  sum  of  money.  If  it 
appeared  that  he  did,  then  the  court  might  have  ordered  that 
such  indebtedness,  or  so  much  thereof  as  might  have  been 
necessary,  should  be  applied  to  the  satisfaction  of  the  judg- 
ments against  the  judgment  debtor,  as  allowed  and  required 
by  the  statute:  Code,  sec.  493.  If,  however,  he  denied  in  his 
answer  that  he  owed  the  judgment  debtor  the  note,  or  any 
sum  of  money,  then  the  receiver  appointed  or  to  be  appointed 
in  the  proceeding  against  the  judgment  debtor  in  such  cases^ 
as  prescribed  by  the  statute  (Code,  sec.  494),  might  have 
brought  his  action  to  recover  the  money  alleged  to  be  due 
upon  the  note  or  otherwise:  Coates  v.  Wilkes,  92  N.  C.  376; 
Coates  V.  Wilkes,  94  Id.  174;  Turner  v.  Holden,  94  Id.  70;  Vege- 
lahn  V.  Smith,  95  Id.  254. 

In  an  action  thus  brought  by  the  receiver,  he  could  not  re- 
cover, against  an  alleged  debtor,  money  alleged  by  him  to  be 
due  upon  a  promissory  note,  unless  he  should  allege  and  prove 
that  the  note  outstanding  was  still  due  and  owing,  at  the  time 
he  brought  his  action,  to  the  judgment  debtor,  because,  as  the 
note  was  negotiable,  it  might,  in  good  faith,  have  passed  into 
the  hands  of  some  other  person  before  the  order  forbidding 
the  transfer  of  the  judgment  debtor's  property.     Indeed,  this 
would  be  so  as  to  any  debt  that  might  be  assignable  by  in- 
dorsement or  otherwise.   The  receiver  could  only  recover  debt? 
due  and  owing  to  the  judgment  debtor,  and  the  burden  is  upor 
him  to  show  that  the  debt  he  demands  judgment  for  is  so  due, 
whether  the  same  be  due  by  promissory  note  or  otherwise.     If 
the  maker  of  such  note  is  sued  upon  the  same  by  a  receiver, 
he  should  be  careful  not  to  admit,  incautiously,  that  it  is  due 
and  owing  to  the  payee  thereof,  or  the  judgment  debtor,  be- 
cause it  may  be  that  the  latter  has  sold  it  to  some  other  per- 
son, and  he  is  not  bound  to  give  the  maker  notice  that  he  hat 
done  80.    If  the  maker  should  make  such  admission,  and  judg- 
ment should  be  obtained  against  him  by  the  receiver,  it  would 
not  at  all  protect  him  against  a  recovery  on  the  same  account 
by  the  owner  of  the  note  in  an  action  brought  by  him  for  that 
purpose,  unless  he  was  a  party  to  the  action  of  the  receiver. 
The  real  owner  of  the  note  could  not  be  prejudiced,  much  less 
concluded,  by  a  judgment  against  his  debtor,  founded  upon  his 
note,  in  an  action  to  which  he  was  not  a  party,  nor  do  orders 
of  restraint  or  injunction  affect  him,  unless  in  some  way  he  ia 
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a  party  to  it,  except  so  far  as  to  prevent  him  trom  interfering 
with  property  of  any  kind  in  custodia  legis. 

The  maker  of  the  note  (the  subject  of  this  action),  who  is  the 
intestate  of  the  defendant  and  appellant  J.  R.  Jones,  adminis- 
trator, in  his  answer,  made  in  his  lifetime,  in  the  proceeding 
referred  to,  did  not  deny  that  he  owed  the  note  in  question  to 
the  judgment  debtor  therein;  on  the  contrary,  he,  in  substance 
and  effect,  admitted  that  he  did  owe  it  to  him,  and  thereupon 
the  court  made  an  order  applying  so  much  of  the  money  due 
upon  it,  or  as  was  necessary  to  the  satisfaction  of  the  judg- 
ments against  the  judgment  debtor  specified  in  the  proceed- 
ings. He  made  such  admission  at  his  peril.  He  seems  to  have 
done  so,  supposing  that  the  court  could  and  would  protect  him 
at  all  events  against  the  plaintiff  and  the  real  owner  of  the 
note,  whoever  he  might  be.  This  was  a  seiious  mistake.  The 
cautionary  course  open  to  him  was  to  put  the  ownership  of  the 
note  in  issue  by  his  answer,  and  in  that  case  no  order  could 
have  been  made  to  his  prejudice,  but  the  receiver  would  have 
been  driven  to  his  action,  as  allowed  by  the  statute  (Code,  sec. 
497),  and  to  prove  that  the  judgment  debtor  was  the  owner  of 
the  note,  as  pointed  out  above.  The  maker  of  the  note,  when 
required  to  answer,  was  to  a  large  extent  affected  by  the  prin- 
ciples of  law  applicable  to  and  much  on  the  footing  of  a  gar- 
nishee in  attachment  proceedings:  Myers  v.  Beeman,  9  Ired. 
116;  Ormond  v.  Moye,  11  Id.  564;  Shuler  v.  Bryson,  65  N.  C. 
201;  Ponton  v.  Griffin,  72  Id.  362. 

The  plaintiff  was  not  a  party  to  the  proceeding  mentioned, 
and  was  not  bound  by  it  in  any  respect,  so  far  as  appears. 
The  mere  fact  that  he  was  required  to  answer  concerning  his 
indebtedness  to  the  judgment  debtor  did  not  make  him  a 
party.  He  was  not  required  or  summoned  to  appear  for  such 
purpose;  nor  was  he  required  or  expected  to  take  notice  of 
what  others  might  answer  or  do  in  the  proceeding.  Indeed, 
it  was  not  the  purpose  of  the  proceeding  to  litigate  the  rights 
of  persons  required  to  appear  and  answer,  as  to  property  of 
the  judgment  debtor  and  debts  alleged  to  be  due  to  him,  and 
this  denied,  by  the  alleged  debtors;  this  could  and  should  be 
done  in  proper  actions  brought  by  a  receiver  appointed,  in 
part,  for  that  very  purpose:  Code,  sees.  494,  497. 

The  order  directing  the  maker  of  the  note  to  apply  so  much 
of  the  money  due  upon  it  as  might  be  necessary  for  that  pur- 
pose to  the  satisfaction  of  the  judgments  specified  in  the 
proceeding,  and    forbidding  him  to  pay  such  sum  "to   any 
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other  person,"  applied  to  him,  and  was  founded  upon  his  ad- 
mission that  he  owed  the  note  to  the  judgment  debtor;  it  did 
not  purport  to  apply  to  the  present  plaintifiF,  or  to  prohibit 
him  from  asserting  any  right  he  might  have  against  the 
maker  of  the  note,  nor,  indeed,  could  it  affect  him,  if  so  in- 
tended, as  he  was  not  a  party  to  the  proceeding.  The  court 
had  not  jurisdiction  of  himself,  nor  control  of  his  note,  the  sub- 
ject of  this  action.  Moreover,  the  statute  pertinent  (Code, 
sees.  494,  497)  did  not  authorize  the  court  to  make  such  order 
applicable  to  and  embrace  property  other  than  that  of  the 
judgment  debtor.  It  is  not  its  purpose  to  interfere  with  the 
property  or  rights  of  persons  other  than  such  debtor,  or  to 
delay  or  obstruct  the  enforcement  of  their  rights,  unless  inci- 
dentally, in  cases  where  the  court  had  taken  jurisdiction  of 
the  property,  and  placed  it  in  custodia  legis.  Of  course  a  per- 
son claiming  property  properly  alleged  to  be  that  of  the  judg- 
ment debtor  would  interfere  with  it  in  the  face  of  an  order  of 
the  court  forbidding  interference  with  it  at  his  peril.  If  his 
claim  were  unfounded,  he  might  be  treated  as  in  contempt  of 
the  court,  and  he  would  also  be  exposed  to  an  action  by  the 
receiver  appointed  or  to  be  appointed  in  the  proceeding,  in  aid 
of  its  purposes. 

We  can  see  no  just  reason  why  the  plaintiff  is  not  entitled 
to  interest'on  his  debt.  The  note  sued  upon  was  his,  and  he 
was  in  no  default.  The  maker  of  it,  when  required  to  answer 
in  the  proceeding,  should  not  have  admitted  that  he  owed  the 
judgment  debtor;  he  did  so  at  his  peril,  and  it  was  his  folly 
that  he  did;  he  should  have  put  the  ownership  of  the  note  in 
issue,  and  if  the  court  had,  in  that  case,  made  unwarranted 
orders,  he  should  have  appealed  to  the  proper  court,  and  had 
the  errors  corrected.  In  case  of  an  action  by  the  receiver  aa 
pointed  out  above,  he  might  have  required  the  present  plain- 
tiff to  be  made  a  party,  and  had  his  rights  settled  and  him 
concluded;  and  besides,  in  that  case,  the  court  could  and 
would,  if  need  be,  have  afforded  the  maker  of  the  note  ample 
protection  in  some  way  allowed  by  law.  The  maker  of  the 
note  seems  to  have  thought  that,  inasmuch  as  he  was  required 
by  the  court  to  answer  in  the  proceeding  against  the  judgment 
debtor,  the  court  could  and  ought,  in  any  case  or  contingency, 
to  afford  him  protection  in  all  respects  against  the  owner  of 
the  note,  whoever  he  might  be.  This  was  a  mistaken  view  of 
his  right,  liability,  and  duty.  It  was  his  duty  to  himself  to 
require  judgment  creditors  in  the  proceeding,  in  the  way  pre- 
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Bcribed  by  law,  to  establish  his  indebtedness  to  the  judgment 
debtor,  and  it  was  his  default  if  he  failed  to  do  so.  Pending, 
the  litigation,  he  continued  to  have  the  money  not  yet  paid; 
it  was  his,  and  if  he  failed  to  use  it  profitably,  it  was  because 
of  his  neglect  or  his  misfortune,  and  the  plaintiflf  should  not 
be  prejudiced  by  his  default  or  neglect  as  to  interest.  It  is  a 
part  of  the  burden  of  every  debtor  to  pay  his  debts  certainly 
to  him  to  whom  it  is  due,  and  entitled  to  have  the  money  in 
discharge  of  the  same.  If  some  time,  in  the  complicated  course 
of  business,  he  finds  it  diflScult  and  troublesome  to  ascertain 
to  whom  it  is  due,  and  to  get  a  valid  discharge  of  it,  this  may 
be  his  misfortune,  and  a  necessary  evil  incident  to  business 
transactions.  Any  incidental  loss  is  his,  if  the  creditor  is  in- 
no  default. 

In  the  present  case,  the  creditor  was  in  no  default;  the 
maker  of  the  note  had  notice  of  who  he  was,  and  instead  of 
paying  the  debt  to  him,  improperly  admitted  that  the  debt 
was  due  to  the  judgment  debtor,  believing,  no  doubt,  the 
order  of  the  court  would  be  his  sufficient  protection.  And  so 
it  would  be  in  the  case  presented;  but  it  could  not  be  in  an- 
other and  very  different  case.  The  court  is  faithful,  true,  and 
just  in  the  enforcement  of  its  orders  and  judgments  in  every 
case;  but  the  extent  and  compass  of  these  orders  and  judg- 
ments, and  their  effects,  depend  materially  upon*  the  facts- 
upon  wbich  they  are  founded  and  rest.  If  the  facts  admitted^ 
or  made  to  appear  from  evidence  produced,  are,  indeed,  not 
facts,  then  the  court  cannot  make  the  order  on  judgments 
apply  to  and  embrace  other  and  different  facts  or  cases.  Nor 
was  there  the  slightest  reason  why  the  plaintiff  was  not  enti- 
tled to  costs.  He  had  a  good  cause  of  action,  and  was  prop-^ 
erly  allowed  to  recover;  no  sufficient  reason  was  shown  why 
he  should  not,  and  he  was  entitled  to  costs  as  a  lawful  conse- 
quence.  An  issue  of  fact,  by  consent  of  parties,  was  irregu- 
larly interjected  into  the  case  and  tried;  but  the  finding  upon 
it  was  in  favor  of  the  plaintiff.  So  far  as  appears,  there  was 
nothing  in  this  that  deprived  the  plaintiff  of  costs  in  the  regu- 
lar course  of  the  action. 

We  think  that  the  numerous  authorities  cited  and  relied 
upon  in  the  interesting  brief  of  the  counsel  for  the  appellants 
are  not  applicable  to  this  ease.  Those  of  them  deemed  most 
nearly  pertinent  are  cases  where  the  property  in  question  was 
certainly  in  the  custody  of  the  law,  —  there  had  been  levies- 
upon  it  in  attachment  proceedings.     In  some  such  cases,  the» 
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owner  of  the  property  could  not  be  allowed  to  interfere  with 
it  pending  such  custody,  unless,  in  some  cases,  he  might  in- 
tervene by  appropriate  proceeding.  In  this  case,  there  was 
no  levy  upon  the  property;  nor  was  the  note,  the  subject  of 
this  action,  in  the  custody  of  any  party  to  the  proceeding; 
nor  did  or  could  the  appropriate  order  of  the  court  in  the 
proceeding  against  the  judgment  debtor  apply  to  persons  who 
did  not  have  property  of  the  latter;  nor  did  or  could  it  prop- 
erly forbid  the  owners  of  promissory  notes,  properly  and  in 
good  faith  indorsed  by  the  judgment  debtor  when  he  might 
do  so,  from  suing  upon  the  same,  certainly  not  unless  such 
persons  were  in  some  way  made  parties  to  the  proceeding. 
Perhaps  the  plaintiff  might  have  intervened  in  the  proceeding 
mentioned.  Perhaps  he  might  have  been  brought  into  it  in 
some  way  that  might  have  brought  about  a  settlement  of  his 
rights,  or  have  concluded  him  as  to  the  note;  but  he  was  not 
bound  to  assert  his  rights  in  and  by  it.  He  had  possession, 
and  was  the  owner  of  the  note  sued  upon  in  this  action;  and 
there  was  no  imperative  reason  why  he  should  seek  his  rem- 
edy against  his  debtor  in  the  proceeding  simply  because  the 
latter  had  been  required  to  appear  in  it,  and  answer  as  to  his 
indebtedness  to  the  judgment  debtor.  It  was  the  duty  of  the 
maker  of  the  note,  to  himself,  to  take  care  in  the  proceeding, 
and  be  sure  to  require  the  receiver  to  establish  his  indebted- 
ness to  the  judgment  debtor,  or  fail  in  his  action. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

Bona  Fidk  Holders  of  Negotiable  Instruments  for  value,  having 
purchased  before  maturity  without  notice,  acquire  title  against  the  world, 
and  may  recover  the  amount  of  the  instruments  in  full:  Williams  v.  Hunt- 
ington, 68  Md.  590;  6  Am.  St.  Rep.  477;  and  note;  Bedell  v.  Herring,  77 
Cal.  572;  11  Am.  St.  Rep.  307,  and  extended  note;  Sondheim  v.  Gilbert, 
117  Ind.  71;  10  Am.  St.  Rep.  23,  and  note  34,  35;  Fitzgerald  v.  Barker,  96 
Mo.  661 ;  9  Am.  St.  Rep.  375,  and  note;  Eatt  Birmingham  L.  Co.  v.  Dermis, 
85  Ala.  565;  7  Am.  St.  Rep.  73..  But  defenses,  such  aa  a  want  of  considera- 
tion, may  be  made  to  notes  which  have  been  transferred  to  parties  who  are 
not  bona  fide  purchasers  for  value  before  maturity:  Fifth  Nat.  Bank  of  New 
York  Cityv.  Edholm,  25  Neb.  741;  and  an  assignment  of  a  note  by  a  payee 
after  maturity  is  subject  to  all  equities  and  defenses  of  the  maker  against 
the  payee:  Graves  v.  Mining  Co.,  81  Cal.  304.  Yet  as  between  the  original 
parties  to  commercial  paper,  the  consideration  may  always  be  inquired  into: 
Wilson  v.  Ellsworth,  25  Neb.  247.  Negotiable  notes  given  for  the  purchase- 
money  of  land  sold  under  a  parol  contract  are  voidable  before,  but  not  after, 
they  have  been  purchased  by  a  bona  fide  holder  for  value  in  the  usual  course 
of  trade:  Ferrisa  v.  Tavel,  87  Tenn.  386.  The  payment  of  a  negotiable  note 
to  the  original  payee,  a^ter  he  has  indorsed  and  lelivered  it,  even  as  collat- 
eral security,  is  no  defense  as  against  the  indorsee,  even  though  payment  was 
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made  without  knowledge  of  the  transfer  of  the  note:  OosUngy.  Origin,  85  Tenn. 
737.  A  bank  was  not  a  bona  fide  purchaser  for  value  where  it  discounted  a 
note  for  a  company,  and  credited  the  amount  on  the  company's  account,  and 
the  credit  so  increased  that,  at  the  date  of  suit  on  the  note,  the  bank  had 
parted  with  nothing  of  value:  Manufacturtr$^  NaL  Bank  v.  Newell,  71  Wis. 
309.  A  bona  fide  pledgee  of  a  note,  which  was  executed  without  considera- 
tion, cannot  hold  the  maker  liable  thereon  to  any  greater  extent  than  ih« 
amount  of  debt  for  which  it  was  pledged:  Bell  v.  Bean.  76  CaL  86. 
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tf UNiciPAL  Corporations  —  Liability  for  NEOLiaENCE.  —  The  liability  of 
a  city  or  town  for  the  negligence  of  its  officers  or  agents  depends  upon 
whether  it  is  exercising  governmental  duties,  or  powers  and  privileges 
conferred  for  its  own  benefit. 

Municipal  Corporations — Liability  for  Nbgligencb.  —  Municipal  cor- 
porations, acting  within  the  purview  of  their  authority,  and  in  their  min- 
isterial or  corporate  character,  in  the  management  of  property  for  their 
own  benefit,  or  in  the  exercise  of  powers,  assumed  voluntarily  for  their 
own  advantage,  are  impliedly  liable  for  damage  caused  by  the  negligence 
of  their  officers  and  agents,  though  they  may  be  engaged  in  some  work 
that  will  inure  to  the  general  benefit  of  the  municipality.  Grading 
streets,  cleansing  sewers,  or  keeping  wharves  in  safe  condition,  from 
which  a  profit  is  derived,  are  duties  of  this  character. 

Municipal  Corporations  —  Liability  for  Negligence.  —  Where  a  city  or 
town  is  exercising  the  judicial,  discretionary,  or  legislative  authority 
conferred  by  its  charter,  or  is  discharging  a  duty  imposed  solely  for  the 
public  benefit,  it  incurs  no  liability  for  the  negligence  of  its  officers, 
though  acting  under  color  of  office,  unless  some  statute  imposes  such  lia- 
bility; as,  for  example,  a  city  is  not  liable  in  damages  for  an  assault 
with  excessive  force,  committed  by  its  peace-officer  in  making  an  arrest 
for  an  assault. 

Municipal  Corporations  —  Duties  and  Liabilities  in  Relation  to 
Prisons.  —  Under  the  constitution  and  laws  of  North  Carolina,  a  city  is 
liable  in  damages  only  for  a  failure,  either  to  so  construct  its  prison,  or 
to  provide  it  with  fuel,  bed-clothing,  heating  apparatus,  attendance,  and 
such  other  things  necessary,  as  to  secure  to  the  prisoners  committed  to 
it  a  reasonable  degree  of  comfort,  and  protect  them  from  such  bodily  suf- 
fering as  would  injure  their  health;  and  when  the  city  has  complied  with 
such  requirements,  it  is  not  liable  for  the  sickness  or  suflfering  of  a  pris- 
oner, even  if  caused  by  the  neglect  of  the  jailer,  policeman,  or  attend- 
ants to  keep  fires  burning  all  night,  or  to  give  the  prisoner  necessary 
bed- clothing. 

Municipal  Corporations  —  Duties  in  Relation  to  Prisons. — It  is  the 
duty  of  the  governing  officers  of  a  municipal  corporation  to  exercise  ordi- 
nary care  in  procuring  articles  essential  to  the  health  and  comfort  of 
prisoners  in  its  prison,  and  of  superintending  their  subordinates  in  im- 
mediate control,  so  far,  at  least,  as  to  replenish  the  supply  of  such  neces- 
sary articles,  when  notified  that  they  are  needed,  and  of  employing  such 
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agents,  and  raising  and  appropriating  snch  money,  as  may  be  necessary 
to  keep  the  prison  in  such  condition  as  to  secure  the  comfort  and  health 
of  the  inmates. 

Municipal  Corporations  —  Liability  for  Nkqlect  of  Jailers.  —  Neither 
counties  nor  towns  are  required,  as  a  general  rule,  to  answer  in  damages 
for  injuries  to  prisoners  caused  by  the  neglect  of  their  respective  jailers, 
policemen,  or  guards,  who  may  have  immediate  charge  and  custody  of 
them,  and  of  which  the  governing  officials  of  such  corporations  have 
no  notice. 

Municipal  Corporations  —  Liability  in  Relation  to  Prisons.  —  Where 
the  window-glass  in  the  window  of  a  police  prison  has  been  broken,  and 
the  bed-clothing  furnished  for  its  inmates  has  been  destroyed,  but  the 
governing  officers  of  the  town  are  not  shown  to  have  had  actual  notice  of 
the  breaking  or  destruction,  or  to  have  been  negligent  in  omitting  to 
provide  for  such  superintendence  of  the  prison  as  would  naturally  be  ex- 
pected to  give  them  timely  information  of  its  condition,  there  is  not  such 
failure  in  discharging  their  duties  as  will  subject  the  corporation  to  lia- 
bility in  damages,  in  the  absence  of  proof  that  they  retained  careless  or 
incompetent  jailers  or  servants  after  notice  of  their  character. 

Action  for  damages  in  consequence  of  being  confined  in  the 
city  prison  of  Asheville.  It  was  alleged  that  in  the  room  where 
plaintiff  was  confined  a  number  of  the  window-panes  on  oppo- 
site sides  were  broken  out;  that  the  room  was  without  fire,  bed, 
or  other  means  provided  for  heating  it..  The  evidence  as  to 
these  allegations  was  conflicting.  The  following  instructions 
were  presented  by  the  defendant:  — 

"  1.  That  before  the  plaintiff  can  recover  in  this  action  he 
must  allege  and  prove  that  he  sustained  an  injury  whereof  the 
proximate  cause  was  the  negligence  of  the  city  defendant  or 
its  authorities;  and  it  has  not  been  alleged,  and  there  is  no 
evidence,  that  such  negligence  existed  or  was  such  proximate 
cause. 

"2.  If  the  jury  shall  find  that  the  plaintiff  contributed  in  any 
manner  to  his  own  injury,  if  any  injury  he  sustained,  either 
by  drunkenness  and  walking  in  open  air  on  a  very  cold  night 
without  his  coat,  or  by  declining  to  obey  the  advice  of  his  phy- 
sician and  go  to  bed,  or  in  any  other  manner  which  the  testi- 
mony may  show,  then  he  is  not  entitled  to  recover. 

"3.  The  defendant  was  bound  to  use  only  ordinary  care 
under  the  circumstances,  and  there  is  no  evidence  showing  or 
tending  to  show  any  want  of  ordinary  care  on  its  part.  If, 
therefore,  the  jury  should  find  that  the  plaintiff  was  injured 
by  the  window-panes  being  out  in  the  prison,  they  must,  in 
order  to  render  the  defendant  liable,  show  that  this  faci  was 
known  to  the  city  authorities,  or  that  the  wnulows  nad  been 
out  for  such  a  length  of  time  as  they  would  ordinarily  have 
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known  it;  and  of  these  things  there  is  no  evidence.  If  the 
jury  shall  find  that  there  was  no  coal  or  other  fuel  wherewith 
to  build  a  fire  sufficient,  or  that  the  fire  built  was  insufficient^ 
to  warm  the  room,  or  that  the  machinery  provided  for  warm- 
ing the  room  was  insufficient  for  that  purpose,  they  must  fur- 
ther find,  in  order  to  render  the  defendant  liable,  that  these 
things  were  known  to  the  city  authorities  a  sufficiently  long 
time  beforehand  to  enable  them  to  remedy  the  same;  and  of 
this  there  is  no  evidence.  If  the  defendant  supplied  in  the 
cell,  where  it  is  alleged  the  plaintiff  was  confined,  blankets  in 
sufficient  numbers  to  provide  for  plaintifi'  under  circumstances 
which  might  reasonably  have  been  anticipated,  the  plaintiff 
would  not  be  entitled  to  recover. 

"  4.  The  plaintiff  must  satisfy  the  jury,  by  a  preponderance 
of  evidence,  at  least,  that  the  injury  he  sustained,  if  any,  was 
the  proximate  result  of  the  negligence  of  the  defendant,  and 
if  the  jury  shall  be  of  opinion  that  such  injury  was  brought 
about,  even  in  part,  by  the  negligent  acts  of  the  plaintiff, 
whether  in  going  about  without  his  coat  in  cold  weather,  or 
otherwise,  the  plaintiff  would  not  be  entitled  to  recover,  but 
in  order  to  such  recqvery  the  jury  must  be  satisfied,  by  a  pre- 
ponderance of  the  evidence,  that  the  exposure  of  the  plaintiff 
in  the  prison,  and  without  his  fault,  was  the  sole  cause  of  his 
injury,  not  in  any  way  aided  by  anything  else  wherein  the 
plaintiff  failed  to  exercise  ordinary  care.  The  plaintiff  must 
be  without  fault  in  that  regard,  and  take  such  care  of  himself 
as  a  man  of  ordinary  prudence  would,  in  order  to  entitle  him 
to  recover.  The  city  can  be  liable  to  plaintiff  in  no  event  ex- 
cept for  its  own  negligence.  It  cannot  be  liable  for  the  tortious 
negligence  of  its  police-officers. 

"  5.  If  the  plaintiff  sustained  an  injury  by  reason  of  the 
failure  of  the  defendant  to  anticipate  and  provide  against  an 
extraordinary  cold  night,  he  cannot  recover  therefor.  Before 
the  plaintiff  can  recover  for  an  injury,  he  must  show  by  a  pre- 
ponderance of  evidence  that  the  injury  was  the  ordinary  or 
probable  consequence  of  the  act  complained  of. 

"  6.  If  the  plaintiff  might  have  avoided  the  consequence  of 
the  act  of  defendant,  if  such  act  existed,  by  the  exercise  of 
ordinary  care,  he  cannot  recover. 

"  7.  If  a  wrong  and  resulting  damage  are  not  known  by 
common  experience  to  be  naturally  and  usually  in  sequence, 
and  the  damage  does  not,  according  to  the  ordinary  course  of 
events,  follow  from  the  wrong,  then  the  wrong  and  the  damage 
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are  not  sufficiently  conjoined  or  concatenated,  as  cause  and 
•effect,  to  support  an  action.  It  is  not  only  requisite  that  the 
damage,  actual  or  inferential,  should  be  suflFered,  but  this  dam- 
age must  be  the  legitimate  consequence  of  the  thing  amiss. 
If  an  injury  has  resulted  in  consequence  of  a  certain  wrongful 
act  or  omission,  but  only  through  or  by  means  of  some  inter- 
vening cause,  from  which  last  cause  the  injury  followed  as  a 
direct  and  immediate  consequence,  the  law  will  refer  the  dam- 
age to  the  last  or  proximate  cause,  and  refuse  to  trace  it  to 
that  which  was  more  remote." 

But  tlie  court  declined  to  instruct  the  jury  except  as  follows: 
*'  The  plaintiff  must  prove,  by  the  preponderance  of  the  evi- 
dence, that  the  injury  that  he  sustained  was  the  immediate 
and  proximate  result  of  the  negligence  of  the  defendant.  It 
must  appear,  from  the  testimony,  that  the  imprisonment  of  the 
plaintiff  by  the  defendant,  and  the  carelessness  or  neglect  of 
defendant  or  its  agents  in  providing  sufficient  bed-clothing  or 
properly  heating  the  prison,  or  failing  to  supply  the  windows 
with  panes,  resulted  in  the  injury  which  plaintiff  alleges  he 
has  sustained.  If  there  appears  to  be  an}^  cause  independent 
of  the  conduct  of  defendant,  and  intervening  between  the  acts 
and  omissions  complained  of  and  the  injury,  to  which  the 
«ame  may  be  referred  and  traced,  the  plaintiff  cannot  recover. 
If  the  injury  is  the  natural  and  usual  result  of  the  act  or  omis- 
sion of  defendant,  and  the  plaintiff  be  without  fault  himself, 
there  may  be  a  recovery.  In  determining  the  cause  of  plain- 
tiff's injury,  the  jury  may  consider  whether  the  plaintiff  exer- 
cised prudence  and  ordinary  care,  such  as  would  suggest 
themselves  to  prudent  and  cautious  men  in  the  preservation 
of  their  health  and  bodies,  and  so  conducted  himself  If  the 
injury  may  be  attributed  to  the  negligence  of  plaintiff  upon  the 
occasion  referred  to  in  imbibing  intoxicating  liquor  excessively, 
and  in  exposing  himself  to  the  inclemency  of  the  weather 
without  suitable  or  necessary  clothing,  or  if  the  said  injury 
resulted  from  his  inattention  to  his  person  after  the  imprison- 
ment, the  plaintiff  cannot  recover,  except  as  hereinafter  ex- 
plained. The  plaintiff,  however,  can  recover,  though  he  was 
in  fault  himself  to  some  extent,  if  the  injury  complained  of 
could  not  have  been  arrested  by  the  exercise  of  ordinary  care 
on  his  part.  When  the  negligence  of  the  defendant  is  the 
proximate  cause  of  the  injury,  and  the  negligence  of  the  plain- 
tiff is  remote,  consisting  of  some  act  or  omission  on  his  part 
not  occurring  at  the  time  the  injury  is  such,  the  plaintiff  may 
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recover.  It  is  the  duty  of  the  defendant  to  provide  for  the 
comfort  of  its  prisoners  in  a  reasonable  manner.  It  was  its 
duty  to  furnish  everything  essential  and  necessary  to  accom- 
plish this.  These  necessities  must,  of  course,  conform  to  the 
exigencies  of  the  time  and  season.  There  must  he  proper 
ventilation,  suflBcient  bed-clothing,  suitable  heating  apparatus, 
operated  as  occasion  may  demand.  The  cell  must  be  protected 
in  such  a  manner  as  to  prevent  the  inblowing  of  cold  winds 
of  winter.  The  prisoner  must  be  treated  in  a  humane  manner. 
If  the  defendant  has  neglected  its  duty  in  respect  of  any  of 
these  requirements,  and  injury  has  been  sustained  by  the 
plaintiff  by  reason  thereof,  he  is  entitled  to  be  compensated 
therefor.  The  defendant  would  not  be  required  to  provide 
against  unforeseen,  unusual,  and  extraordinary  exigencies, 
such  as  might  not  be  reasonably  anticipated.  If,  therefore, 
the  injury  of  the  plaintiff  may  be  attributed  to  circumstances 
attending  his  imprisonment,  which  could  not  have  been  rea- 
sonably anticipated  and  provided  for  by  the  defendant,  the 
plaintiff  could  not  recover  damage.  It  was  the  duty  of  the 
plaintiff  to  conduct  himself  prudently,  and  if  he  did  not  do 
BO,  and  failed  to  exercise  ordinary  care  and  prudence,  the  de- 
fendant is  entitled  to  a  verdict.  If  the  injury  sustained  by  the 
plaintiff  resulted  from  the  carelessness  of  the  defendant  or  its 
oflBcers,  and  its  failure  to  provide  sufficient  and  suitable  means 
to  insure  his  comfort  and  safety,  then  the  defendant  is  respon- 
sible, and  damages  may  be  awarded  to  the  plaintiff  as  a  com- 
pensation, although  the  illness  of  the  plaintiff  may  not  have 
resulted  from  the  imprisonment  as  alleged,  still  the  plaintiff 
would  be  entitled  to  compensation  for  any  sufferings  and  pains 
he  may  have  endured  during  the  time  of  his  incarceration  by 
reason  of  the  negligence  of  the  defendant."  To  this  charge,  as 
given,  defendant  excepted,  and  appealed. 

Charles  A.  Moore  and  M.  E.  Carter,  for  the  plaintiff. 

F.  A.  Sondley  and  Theodore  F.  Davidson,  for  the  defendant. 

Avery,  J.  The  liability  of  cities  and  towns  for  the  negli- 
gence of  their  officers  or  agents  depends  upon  the  nature  of 
the  power  that  the  corporation  is  exercising  when  the  damage 
complained  of  is  sustained.  A  town  acts  in  the  dual  capaci- 
ties of  an  imperium  in  imperio  exercising  governmental  duties, 
and  of  a  private  corporation  enjoying  powers  and  privileges 
conferred  for  its  own  benefit. 
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When  such  municipal  corporations  are  acting  (within  the 
purview  of  their  authority)  in  their  ministerial  or  corporate 
character  in  the  management  of  property  for  their  own  bene- 
fit, or  in  the  exercise  of  powers,  assumed  voluntarily  for  their 
own  advantage,  they  are  impliedly  liable  for  damage  caused 
by  the  negligence  of  officers  or  agents,  subject  to  their  control, 
although  they  may  be  engaged  in  some  work  that  will  inure 
to  the  general  benefit  of  the  municipality:  Shearman  and  Red- 
field  on  Negligence,  sees.  123,  126;  Dillon  on  Municipal  Cor- 
porations, 966,  968;  Thompson  on  Negligence,  734;  Meares  v. 
Wilmington,  9  Ired.  73;  49  Am.  Dec.  412;  Wright  v.  City  of 
Wilmington,  92  N.  C.  156;  Wharton  on  Negligence,  sec.  190; 
10  Myer's  Fed.  Dec,  sec.  2327.  The  grading  of  streets,  the 
cleansing  of  sewers,  and  keeping  in  safe  condition  wharfs, 
from  which  the  corporation  derives  a  profit,  are  corporate  du- 
ties: Whitaker's  Smith  on  Negligence,  122;  Barnes  v.  District 
of  Columbia,  91  U.  S.  540-557;  Treightman  v.  Washington,  1 
Black,  39;  Wharton  on  Negligence,  sec.  262. 

On  the  other  hand,  where  a  city  or  town  is  exercising  the 
judicial,  discretionary,  or  legislative  authority  conferred  by 
its  charter,  or  is  discharging  a  duty  imposed  solely  for  the 
benefit  of  the  public,  it  incurs  no  liability  for  the  negligence 
of  its  officers,  though  acting  under  color  of  office,  unless  some 
statute  (expressly  or  by  necessary  implication)  subjects  the 
corporation  to  pecuniary  responsibility  for  such  negligence: 
Hill  V.  Charlotte,  72  N.  C.  55;  State  v.  Hall,  97  Id.  474;  2 
Dillon  on  Municipal  Corporations,  sees.  965,  975;  Dargan  v. 
Mayor,  31  Ala.  469;  70  Am.  Dec.  505;  City  of  Richmond  v. 
Long,  17  Gratt.  375;  94  Am.  Dec.  461;  Stewart  v.  New  Orleans, 
9  La.  Ann.  461;  61  Am.  Dec.  218;  Wharton  on  Negligence, 
sees.  191,  260;  Hill  v.  City  of  Boston,  122  Mass.  344;  23  Am. 
Rep.  332;  Shearman  and  Redfield  on  Negligence,  sec.  129. 
As  illustrations  of  the  principle  last  stated,  it  has  been  held 
that  a  city  is  not  answerable  in  damages  for  an  assault  with 
excessive  force  committed  by  a  police-officer  in  the  attempt  to 
enforce  a  city  ordinance,  or  for  the  negligent  or  unnecessary  kill- 
ing by  a  peace-officer  of  a  city  of  one  whom  he  is  attempting 
rightfully  to  arrest.  Many  cases,  illustrating  by  example  the 
principle  that  municipal  corporations  are  exempt  from  liabil- 
ity when  acting  as  agents  of  the  state,  and  exercising  govern- 
mental power,  will  be  found  collected  in  Donahue  v.  City  of 
Brooklyn,  51  Hun,  563;  39  Alb.  L.  J.,  No.  17. 

The  plaintifi"  was  arrested  for  an  assault  committed  in  the 
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presence  of  the  peace-officer  of  the  city  who  arrested  him,  and 
the  officer  was  unquestionably  exercising  a  right;  in  fact,  dis- 
charging a  duty  to  the  public:  Code,  sees.  3808,  3810,  3811, 
3818;  Private  Laws,  1883,  c.  Ill,  sec.  59. 

The  city  of  Asheville  was  not,  therefore,  answerable  in  dam- 
ages to  the  plaintiff  for  any  violence  or  negligence  on  the  part 
of  its  officials  towards  him  up  to  the  moment  when  he  was 
committed  to  the  city  prison. 

When  we  follow  the  plaintiff  across  the  portal  of  the  prison 
we  are  confronted  with  the  new  question,  whether  there  is  any 
provision  of  law  creating  a  liability  (expressly  or  by  implica- 
tion) on  the  part  of  the  city  for  injury  to  the  health  of  or  for 
the  bodily  suffering  of  the  plaintiff,  caused  by  the  neglect  of 
the  city  or  its  agents  in  the  construction  of  the  prison  or  the 
subsequent  superintendence  of  it.  Section  6,  article  11,  of  the 
constitution,  and  section  3464  of  the  code,  are  as  follows:  Sec. 
6,  Constitution,  art.  11:  "It  shall  be  required  by  competent 
legislation  that  the  structure  and  superintendence  of  the 
penal  institutions  of  the  state,  the  county  jails  and  city  police 
prisons,  secure  the  health  and  comfort  of  the  prisoners,"  etc. 
Code,  sec.  3464:  "The  sheriff,  or  keeper  of  any  jail,  shall 
every  day  cleanse  the  room  of  the  prison  in  which  any  pris- 
oner shall  be  confined,  and  cause  all  filth  to  be  removed  there- 
from; and  shall  furnish  the  prisoner  a  plenty  of  good  and 
wholesome  water,  three  times  in  every  day;  and  shall  find 
each  prisoner  fuel,  one  pound  of  good  wholesome  bread,  one 
pound  of  good  roasted  or  boiled  flesh,  and  every  necessary  at- 
tendance." 

Section  3465  of  the  code  imposes  upon  the  county  commis- 
sioners the  duty  of  purchasing  "a  number  of  good  warm 
blankets,  or  other  suitable  bed-clothes,  which  shall  be  securely 
preserved  by  the  jailer,  and  furnished  to  the  prisoners  for  their 
use  and  comfort,  as  the  season  or  circumstances  may  require." 

It  is  not  necessary  to  decide  whether  the  substitution  in  the 
code  of  the  term  "keeper  of  any  jail,"  instead  of  "keeper  of 
any  public  prison  "  (in  section  9,  chapter  89,  Battle's  Revision, 
quoted  in  Lewis  v.  Raleigh,  77  N.  C.  229),  limits  the  responsi- 
bility of  towns,  or  whether  jail,  as  the  generic  term,  includes 
every  kind  of  prison,  or  whether  section  3465  of  the  code  ap- 
plies to  police  prisons  at  all. 

The  aldermen  of  Asheville  were  vested  with  authority  to 
erect  a  city  prison  by  section  47,  chapter  111,  Private  Laws  of 
X883,  if  they  did  not  have  the  power  by  implication  under  the 
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general  law  in  reference  to  towns;  and  when  they  built  the 
police  guard-house  in  the  exercise  of  their  power,  the  city 
became  as  fully  amenable  for  its  proper  structure  and  super- 
intendence as  the  general  assembly  was  required  by  the  con- 
stitution to  make  it  answerable  by  competent  legislation. 

The  defendant,  in  the  discharge  of  its  judicial  duties,  could 
not  have  incurred  any  liability  in  any  view  of  the  case  but  for 
the  express  provisions  of  the  constitution  and  laws:  Dillon 
on  Municipal  Corporations,  sec.  975  (773);  Hill  v.  Charlotte, 
supra. 

By  a  well-known  rule,  therefore,  the  law  imposing  this  re- 
sponsibility on  such  municipal  corporations  for  the  proper 
structure  and  superintendence  of  their  prisons  must  be  con- 
strued strictly. 

We  hold  that  the  defendant  is  liable  in  damages  only  for  a 
failure,  either  to  so  construct  its  prison  or  so  provide  it  with 
fuel,  bed-clothing,  heating  apparatus,  attendance,  and  other 
things  necessary  as  to  secure  to  the  prisoners  committed  to  it 
a  reasonable  degree  of  comfort,  and  protect  them  from  such 
actual  bodily  sufifering  as  would  injure  their  health. 

If  the  aldermen  of  the  city  built  a  reasonably  comfortable 
police  prison,  and  afterwards  furnished  to  those  who  had  im- 
mediate charge  of  it  everything  that  was  essential  to  prevent 
bodily  suffering  on  the  part  of  prisoners  from  excessive  cold 
or  heat  or  hunger,  and  to  protect  their  health,  the  city  would 
not  be  liable,  even  if  the  suffering  or  sickness  of  the  plaintiff 
•was  caused  by  neglect  of  the  jailer,  the  policemen,  or  the  at- 
tendants to  keep  the  fires  burning  all  night,  or  to  give  the 
plaintiff  the  necessary  bed-clothing  furnished  to  them:  Shear- 
man and  Redfield  on  Negligence,  sec.  139,  and  note  2. 

The  word  "  superintendence  "  means  oversight  or  inspection, 
-and  was  intended,  as  used  in  the  constitution,  to  impose  upon 
the  governing  ofiicials  of  a  municipal  corporation  the  duty  of 
exercising  ordinary  care  in  procuring  articles  essential  for  the 
health  and  comfort  of  prisoners,  and  of  overlooking  their  sub- 
ordinates in  immediate  control  of  the  prisons  (so  far,  at  least, 
as  to  replenish  the  supply  of  such  necessary  articles  when  no- 
tified that  they  are  needed),  and  of  employing  such  agents, 
And  raising  and  appropriating  such  amounts  of  money,  as  may 
be  necessary  to  keep  the  prison  in  such  condition  as  to  secure 
the  comfort  and  health  of  the  inmates:  Threadgill  v.  Covimis- 
sioners,  99  N.  C.  352.  The  rule  in  reference  to  the  liability  of 
counties  for  torts  is  always  the  same  as  that  which  applies  to 
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cities  and  towns  when  exercising  governmental  duties.  Coun- 
ties are  never  answerable  in  damages  for  torts,  unless  made  so 
by  the  provisions  of  some  statute,  either  expressly  or  by  neces- 
sary implication:  Bowditch  v.  Boston,  101  U.  S.  16;  Dillon  on 
Municipal  Corporations,  sees.  963,  965. 

In  Threadgill  v.  Commissioners ,  gupra,  Chief  Justice  Smith, 
for  this  court,  after  laying  down  the  rule  that  a  county  is 
required  to  provide,  money  to  repair  public  buildings,  other 
than  prisons,  by  the  provisions  of  the  code,  section  707,  sub- 
sections 5,  6,  and  7,  says:  ''The  doctrine  is,  that  while  these 
corporate  agencies  must  provide  the  means  and  employ  the 
men  to  perform  such  duties,  they  are  not  personally  and  by 
their  own  labor  to  perform  such  menial  service,  and  the  de- 
fault to  make  them  liable  must  be  in  neglecting  to  exercise 
their  authority  in  the  use  of  labor  and  money  for  that  pur- 
pose, and  so  it  must  be  charged  to  make  a  cause  of  action 
against  them."  It  is  true  that  this  language  was  used  in 
reference  to  the  liability  imposed  by  the  code  upon  the  board 
of  commissioners,  as  representing  the  county,  for  a  failure  to 
have  the  public  privies  cleaned,  and  allowing  them  to  become 
a  nuisance. 

But  the  reasoning  and  the  principle  apply  to  the  genial 
duty  of  building  and  overlooking  prisons,  imposed  by  the  con- 
stitution upon  counties  and  towns  in  the  very  same  language, 
and  the  statutes  (Code,  sees.  3464,  3465)  are,  if  there  is  any 
difference,  more  stringent  as  to  the  duty  of  county  commis- 
sioners and  county  jailers  in  providing  and  caring  for  prison- 
ers in  the  county  jails,  than  they  are  towards  town  authorities 
and  keepers  of  police  prisons. 

However  the  general  question  of  the  liability  of  counties, 
by  virtue  of  this  legislation,  may  hereafter  be  settled,  we 
may  safely  say  that  neither  counties  nor  towns  can  be  re- 
quired, as  a  general  rule,  to  answer  in  damages  for  injuries  to 
prisoners,  caused  by  the  neglect  of  their  respective  jailers, 
policemen,  or  guards  who  may  have  immediate  charge  and 
custody  of  them,  and  of  which  the  governing  officials  of  the 
corporation  had  no  notice. 

We  think  that  where  window-glass  in  the  window  of  a  po- 
lice prison  has  been  broken,  and  the  bed-clothing  furnished 
for  its  inmates  has  been  destroyed,  but  the  governing  officers 
of  the  town  are  not  shown  to  have  had  actual  notice  of  the 
breaking  or  destruction,  or  to  have  been  negligent  in  omit- 
ting to  provide   for  such  oversight  of  the  prison  as  would 
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naturally  be  expected  to  give  them  timely  information  of  it* 
condition,  there  is  not  such  a  failure  in  discharging  the  duties 
of  construction  or  superintendence  as  to  subject  the  corpora- 
tion to  liability.  We  do  not  wish,  however,  to  be  understood 
as  intimating  that  a  city  or  town  would  not  be  liable,  if  it 
should  retain  incompetent  or  careless  jailers  or  servants  after 
notice  of  their  character,  for  damages  caused  by  their  negli- 
gence, though  the  question  is  not  directly  presented  in  this 
case. 

It  naturally  follows,  from  giving  our  sanction  to  the  princi- 
ples already  stated,  that  we  should  hold  that  the  judge  below 
erred  in  refusing  to  give  the  third  instruction  asked,  and  in 
telling  the  jury,  in  lieu  of  the  charge  asked,  —  1.  "It  must  ap- 
pear, from  the  testimony,  that  the  imprisonment  of  the  plaintifif 
by  the  defendant,  and  the  carelessness  or  neglect  of  the  defend- 
ant or  its  agents,  in  providing  sufficient  bed-clothing,  or  prop- 
erly heating  the  prison,  or  failing  to  supply  the  windows  with 
panes,  resulted  in  the  injury  which  plaintiff  alleges  he  had 
sustained."  2.  "If  the  injury  sustained  by  the  plaintiff  re- 
sulted from  the  carelessnes  of  the  defendant  or  its  officers,  and 
its  failure  to  provide  sufficient  and  suitable  means  to  insure 
his  comfort  and  safety,  then  the  defendant  is  responsible,  and 
damages  may  be  awarded  to  the  plaintiff  as  compensation," 
etc. 

Acting  under  the  instruction  given,  it  may  be  that  the  jury 
believed,  from  the  evidence,  that  the  sickness  and  suffering  of 
the  plaintiff  was  caused  by  the  failure  of  the  keeper  of  th& 
prison  to  make  a  fire  in  a  stove,  though  he  had  an  abundance 
of  fuel  provided  by  the  proper  authorities  of  the  city.  The 
case  of  Lewis  v.  City  of  Raleigh,  supra,  was  one  in  which  the 
plaintiff  was  arrested  for  a  violation  of  a  city  ordinance,  which 
is  made,  by  section  3820  of  the  code,  a  criminal  offense,  and 
therefore  it  is  very  similar  to  this.  But  it  is  distinguishable 
in  that  the  plaintiff  Lewis  was  confined  in  a  narrow  cell, 
eight  by  fourteen,  located  in  a  cellar  under  the  market- 
house,  with  no  window,  and  no  ventilation  except  a  grate  in 
the  door  that  opened  on  an  underground  passage,  with  a  win- 
dow at  one  end,  lighted  through  a  grate  on  the  sidewalk.  Re- 
viewing the  admitted  facts.  Justice  Reade,  for  the  court,  said: 
"It  was  an  impossibility  that  such  a  place  could  'secure  health 
and  comfort,'  in  the  language  of  the  constitution,  or  that  it 
couid  be  'clean,'  in  the  language  of  the  statute."  On  the  trial 
hi,,  w,  there  was  a  great  deal  of  testimony  tending  to  show 


820  MoFPiTT  V.  City  of  Asheville.     [N.  Carolina, 

that  the  prison  of  the  defendant  was  well  constructed  for 
health  and  comfort,  and  was  provided  with  bed-clothing,  fuel, 
stoves,  and  every  necessary  to  secure  a  reasonable  degree  of 
comfort,  and  protect  health.  Counsel  on  the  argument  cited 
Bunch  V.  Edenton,  90  N.  C.  431,  in  support  of  the  contention 
that  the  evidence  established  the  accountability  of  the  defend- 
ant. The  plaintiff  there  brought  his  action  to  recover  dam- 
ages for  an  injury  caused  by  his  falling  into  an  excavation 
near  the  sidewalk  in  the  town  of  Edenton.  Justice  Merrimon, 
in  delivering  the  opinion  of  the  court,  adverted  to  the  distinc- 
tion we  have  drawn  between  the  corporate  and  governmental 
powers  of  a  town,  and  cited  Lewis  v.  Raleigh  and  Hill  v.  Char- 
loite,  supra.  The  law  required  that  the  commissioners  "shall 
provide  for  keeping  in  proper  repair  the  streets  and  bridges  in 
the  town":  Code,  sec.  3803.  The  court,  construing  the  law, 
said:  "And  proper  repair  implies  also  that  all  bridges,  danger- 
ous pits,  embankments,  dangerous  walls,  and  the  like  perilous 
places  and  things  very  near,  shall  be  guarded  against  by 
proper  railings  and  barriers." 

It  is  not  necessary  that  we  should  pass  upon  the  exception 
to  the  evidence  of  Dr.  Reagan,  who  testified  as  an  expert,  yet 
we  would  suggest  a  careful  examination  of  the  rule  laid  down 
in  State  v.  Bowman,  78  N.  C.  509,  in  framing  questions  for  the 
witness  in  any  future  trial. 

For  the  error  pointed  out  in  the  charge  to  the  jury,  the  de- 
fendant is  entitled  to  a  new  trial. 


CouNTiBS  ARK  NOT  LiABLB  to  a  private  action  at  the  suit  of  a  party  in- 
jured by  a  neglect  of  the  county's  officers  to  perform  a  corporate  duty,  unless 
such  right  of  action  is  expressly  given  by  statute:  Downing  v.  Mason  Co.,  87 
Ky.  208;  12  Am.  St.  Rep.  473,  aud  note  476;  nor  is  a  municipality  answer- 
able for  personal  injuries  resulting  to  parties  from  the  negligence  of  its  offi- 
cers: Chope  V.  City  of  Eureka,  78  Cal.  588;  12  Am.  St.  Rep.  113,  and  note 
114,  115;  but  a  city  is  liable  for  such  injuries  resulting  from  the  negligence 
of  its  authorized  agents  when  they  are  engaged  in  making  improvements 
which  the  city  has  general  authority  to  make:  Welter  v.  St.  Paul,  40  Minn. 
460;  12  Am.  St.  Rep.  7.^2,  and  note  753,  754;  Village  of  Jefferson  v.  Chap- 
man, 127  111.  4.38;  11  Am.  St.  Rep.  136. 

A  Municipality  is  not  Liable  in  Damages  to  a  person  who  was  con- 
fined in  a  city  prison  upon  a  conviction  for  disturbing  the  peace  of  the  city, 
and  who  sustained  injuries  by  reason  of  the  bad  condition  of  such  prison,  or 
the  negligence  of  the  officer  in  charge  thereof:  La  Cl^Y.  City  of  Concordia, 
41  Kan.  323;  13  Am.  St.  Rep.  285. 
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[103  North  Carolina,  424.] 

Cbimtnai.  Law  —  LarcSnt.  —  While  Secrect  is  the  Usual  EvrDSNCi  of 
the  feloaioua  intent  in  larceny,  still  it  is  not  the  only  manner  in  which  it 
may  be  committed;  for  if  defendant  knowingly  took  the  goods  of  another, 
making  no  pretense  of  any  claim  or  right  to  them,  with  intent  to  wholly 
deprive  the  owner  of  them,  and  to  appropriate  them  to  his  own  use,  he 
is  guilty  of  larceny. 

Larceny  —  Evidence  of  Felonious  Intent.  — Where  the  prosecuting  wit- 
ness dropped  some  money,  which  the  defendant  picked  up,  and  when  it 
was  demanded  said,  *'  Oh,  hell!  you  ain't  going  to  get  this  money,"  and 
when  the  prosecutor  started  in  pursuit  of  him  in  an  attempt  to  regain 
possession  of  the  money,  he  walked  off  with  it,  putting  his  hand  to  hia 
breast  and  threatening  to  kill  the  prosecutor  if  he  attempted  to  follow, — 
these  circumstances  afiford  strong  evidence  of  a  felonious  intent  in  the 
mind  of  defendant,  and  they  should  be  submitted  to  the  jury  to  enable 
them  to  determine  whether  the  taking  constitutes  larceny. 

Indictment  for  Larceny  may  allege  the  ownership  of  the  property  stolen 
as  being  in  a  bailee. 

Larceny.  The  prosecuting  witness,  Whitaker,  had  in  his 
possession  considerable  money,  part  of  which  was  his,  and  part 
of  which  belonged  to  a  Mrs.  Coker.  At  the  time  of  the  alleged 
larceny  he  was  traveling  in  company  with  one  Bailey,  and  on 
stopping  to  count  his  money  he  dropped  part  of  it,  which  was 
picked  up  by  the  accused  under  the  circumstances  stated  in 
the  opinion.  The  accused  and  Bailey  were  jointly  indicted  for 
larceny.  The  accused  pleaded  not  guilty  but  was  convicted, 
and  Bailey  was  not  tried. 

Theodore  F.  Davidson,  attorney-general,  for  the  state. 

Shepherd,  J.  The  defendent  contends  that  he  is  not  guilty, 
because  "  there  was  no  artifice  to  conceal  the  fact  that  he  had 
gotten  the  money  in  his  possession;  that  there  was  no  effort  to 
conceal  the  fact  of  the  taking,  and  that  the  prosecutor  knew 
who  had  his  money,  and  against  whom  to  bring  his  action." 

For  these  positions  he  relies  upon  State  v.  Deal,  64  N.  C. 
270,  and  State  v.  Sowls,  Phill.  (N.  C.)  151.  The  proposition  is, 
that  there  can  be  no  felonious  intent  where  the  taking  is  done 
openly  and  there  is  no  effort  to  conceal. 

State  V.  Deal,  supra,  is  a  leading  case  in  this  state  upon  the 
subject  of  felonious  intent  in  larceny,  and  while  the  conclusion 
reached  by  the  court  is  generally  regarded  as  correct,  much 
that  is  said  in  the  opinion  has  been  questioned,  and  the  doubts 
which  have    arisen   have    been    greatly   strengthened  by  the 
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forcible  dissenting  opinion  of  Mr.  Justice  Rodman.  It  will 
be  observed  that,  in  addition  to  there  being  no  effort  to  con- 
ceal in  that  case,  there  was  another  element  which  was  suffi- 
cient to  have  entitled  the  defendant  to  a  new  trial;  that  was, 
as  the  learned  chief  justice  says,  "  a  seeming  excuse  for  the 

artifice  by  which  he  (Deal)  got  possession  of  the  note 

The  defendant  alleged  that  the  title  to  the  land  for  which  he 
had  executed  his  note  was  not  good,  for  that  it  was  subject  to  a 
dower  right;  and  being  dissatisfied  with  this  state  of  things, 
he  resorted  to  a  trick  to  get  hold  of  the  note,  for  the  purpose  of 
canceling  it."  The  trial  judge  did  not  submit  this  view  to  the 
jury,  and  the  defendant  was  thus  deprived  of  the  *'  seeming 
excuse  "  for  his  conduct. 

We  think  that  this  view  of  the  case  had  much  to  do  with 
the  decision  of  the  court,  and  in  this  we  are  sustained  by  2 
Wharton's  Criminal  Law,  sec.  1787,  where  the  author,  speak- 
ing of  State  v.  Deal,  supra,  says:  "  It  was  held  that  this  was 
jnot  larceny,  larceny  implying  stealth,  and  this  being  a  forcible 
taking  under  color  of  right." 

We  shall  not  attempt  to  "  run  and  mark  "  the  shadowy  line 
■"between  trespass  and  larceny,  but  we  cannot  yield  our  assent 
to  the  inference  drawn  by  the  defendant  from  the  language  of 
"the  opinion,  that  there  can  be  no  case  of  larceny  unless  there 
is  an  effort  to  conceal  on  the  part  of  the  offender. 

The  language  quoted  in  the  opinion  from  Judge  Henderson 
lias  never  passed  into  judicial  decision,  and  we  have  been  un- 
able to  find  in  our  edition  of  Foster,  cited  in  State  v.  Sowls,supra^ 
anything  in  support  of  the  doctrine  that  the  taking  must  be 
done  in  such  "a  manner  as  to  show  an  intent  to  defraud  the 
owner,  by  concealing  from  him  who  took  it,  so  that  he  shall 
not  know  what  has  become  of  his  property,  and  against  whom 
to  bring  his  action  to  recover  it." 

As  far  as  our  investigations  have  extended,  we  have  found 
no  such  criterion  laid  down  in  any  of  the  books.  True,  Mr. 
Wharton,  in  his  Criminal  Law,  volume  3,  section  1876,  states 
that  where  the  taking  is  openly  done,  it  is  but  a  trespass,  and 
perhaps  similar  expressions  may  be  found  in  other  modern 
works,  but  upon  reference  to  the  notes  it  will  be  seen  that  they 
are  based  upon  Hale  (P.  C.  509),  where  it  is  said  that  if  the 
taking  is  done  openly  it  "carries  with  it  an  evidence  only  of  a 
trespass";  but  these  authors  fail  to  add  the  following  language 
of  Lord  Hale,  used  in  the  same  connection:  "But  in  cases  of 
larceny  the  variety  of  circumstances  is  so  great,  and  the  com- 
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plications  thereof  so  mingled,  that  it  is  impossible  to  prescribe 
all  the  circumstances  evidencing  a  felonious  intent  or  the  con- 
trary, but  the  same  must  be  left  to  the  due  and  attentive  con- 
sideration of  the  judge  and  jury;  wherein  the  rule  is^induhiis, 
rather  to  incline  to  an  acquittal  than  conviction."  From  which 
it  seems,  says  Judge  Rodman,  "  that  Lord  Hale  did  not  think 
an  open  manner  of  taking  inconsistent  with  larceny,  but  only 
a  circumstance  from  which  the  jury  might  infer  an  absence  of 
felonious  intent." 

We  fully  concur  with  the  chief  justice  and  Judge  Hender- 
son, that  a  prominent  feature  of  larceny  is,  "that  the  act  be 
done  in  a  way  showing  an  intent  to  evade  the  law,  that  is, 
not  to  let  the  owner  know  who  took  the  property,"  etc.;  but 
we  cannot  agree  that  this  is  the  only  way  the  felonious  intent 
may  be  manifested  in  larceny,  any  more  than  that  conceal- 
ment, as  the  chief  justice  suggests,  is  necessary  in  robbery. 
It  is  true,  as  Blackstone  says  (vol.  4,  p.  232),  that  "the  ordi- 
nary discovery  of  a  felonious  intent  is  where  the  party  doth  it 
clandestinely,  or,  being  charged  with  the  fact,  denies  it.  But 
this  is  by  no  means  the  only  criterion  of  criminality;  for  in 
cases  that  may  amount  to  larceny,  the  variety  of  circum- 
stances is  so  great,  and  the  complications  thereof  so  mingled, 
that  it  is  impossible  to  recount  all  those  which  may  evidence 
a  felonious  intent  or  animus  fur andi;  wherefore  they  must  be 
left  to  the  due  and  attentive  consideration  of  the  court  and 
jury."  To  the  same  effect  is  that  accurate  and  discriminat- 
ing writer,  Mr.  Chitty,  who,  in  his  volume  3  on  Criminal  Law, 
page  927,  says  that  "the  openness  and  notoriety  of  the  taking, 
where  possession  has  not  been  obtained  by  force  or  stratagem, 
is  a  strong  circumstance  to  rebut  the  inference  of  a  felonious 
intention:  1  Hale  P.  C.  507;  2  East  P.  C.  661, -662;  but  this 
alone  will  not  make  it  the  less  a  felony:  Kelyng,  82;  2  Ld. 
Raym.  276;  2  Vent.  94."  On  page  926,  he  says:  "Where 
the  taking  exists,  but  without  fraud,  it  may  amount  only  to 
a  trespass.  This  is  also  a  point  frequently  depending  on  cir- 
cumstantial evidence,  and  to  be  left  for  the  jury's  decision." 
East  (2  P.  C.  662),  after  speaking  of  the  evidences  of  a  felo- 
nious intent,  says:  "And  the  circumstances  of  the  party'* 
offering  the  full  value  or  more  at  the  time  ought  to  be  left  to 
them  [the  jury]  to  show  that  his  intention  was  not  fraudu- 
lent, and  so  not  felonious;  for  it  does  not  necessarily  follow, 
as  a  conclusion  of  law,  that  if  the  value  of  the  thing  taken  be 
offered  to  be  paid  at  the  time,  the  intent  is,  therefore,  not 
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felonious,  though  it  is,  I  apprehend,  pregnant  evidenee  of  the 
negative."  3  Greenl.  Ev.,  sec.  157,  sustains  the  view  that  the 
mere  fact  of  the  taking  being  without  concealment  is  evidence 
which  should  be  left  to  the  jury.  He  says  that  it  "  would  be 
pregnant  evidence  to  the  jury  that  the  taking  was  without  a 
felonious  intent." 

In  Vaughn  v.  Commonwealth ,  10  Gratt.  758,  the  defendant 
was  held  guilty  of  larceny  of  his  bond,  under  circumstances 
similar  to  those  in  State  v.  Deal,  supra.  Moncure,  J.,  dis- 
sented, on  the  ground  that  the  bond  was  given  for  land;  that 
there  was  a  controversy  about  the  boundaries,  etc.;  and  that 
this,  in  connection  with  the  open  manner  in  which  it  was 
taken,  showed  that  there  was  no  felonious  intent.  He  ex 
pressly  admits  that  concealment  is  unnecessary.  It  is  true, 
he  says,  "that  secrecy,  though  a  usual,  is  not  a  necessary,  at- 
tendant of  larceny,  which  may  be,  and  sometimes  is,  com- 
mitted openly."  None  of  the  definitions  of  larceny  require 
that  the  taking  be  done  secretly. 

It  must  be  done,  says  Foster,  124,  with  a  wicked,  fraudu- 
lent intention,  which  is  the  "ancient  known  definition  of  lar- 
ceny: Fraudulenta  obtrectatio  rei  alienee,  invito  domino." 

Lord  Hale  (P.  C.  508)  says:  "As  it  is  cepit  and  asportavit, 
BO  it  must  be  felonice  or  animo  furandi;  otherwise,  it  is  not 
felony,  for  it  is  the  mind  that  makes  the  taking  of  another's 
goods  to  be  a  felony  or  a  bare  trespass  only;  but  because  the 
intention  and  mind  are  secret,  the  intention  must  be  judged 
by  the  circumstances  of  the  fact." 

"The  felonious  attempt,  or  animus  furandi,  means  an  intent 
fraudulently  to  appropriate  the  goods.  Whether  the  intent 
existed  or  not,  is  entirely  a  question  for  the  jury,  which,  as  in 
all  other  cases  of  intent,  they  must  all  infer  from  the  words 
or  acts  of  the  defendant,  or  the  nature  of  the  transaction  "r 
2  Archbold's  Criminal  Practice  and  Pleading,  6th  ed.,  366. 

In  his  Pleading  and  Evidence  (3d  Am.  ed.,  173),  Archbold 
thus  defines  the  felonious  intent:  "  But  larceny,  as  far  as  re-^ 
spects  the  intent  with  which  it  is  committed,  ....  may,  per- 
haps, correctly  be  defined  thus:  Where  a  man  knowingly 
takes  and  carries  away  the  goods  of  another,  without  any 
claim  or  pretense  of  right,  with  intent  wholly  to  deprive  the 
owner  of  them,  and  to  appropriate  or  convert  them  to  his  own 
use." 

These  authorities,  we  think,  conclusively  establish  that 
while  secrecy  is  the  usual  evidence  of  the  felonious  intent^. 
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it  is  by  no  means  tbe  only  manner  in  which  it  may  be 
proved. 

In  our  case,  every  ingredient  of  Mr.  Archbold's  definition  is 
present.  The  defendant  knowingly  took  the  goods  of  another, 
and  he  made  no  pretense  whatever  of  any  claim  or  right  to 
them. 

It  is  shown,  as  clearly  as  any  fact  can  be  shown,  that  he 
intended  to  wholly  deprive  the  owner  of  them,  and  to  appro- 
priate them  to  his  own  use.  And  yet  it  is  insisted  that  be- 
cause he  showed  such  a  reckless  disregard  of  the  consequences 
of  his  outrageous  act,  he  could  not,  as  a  matter  of  law,  have  a 
fraudulent  or  felonious  intent. 

The  defendant,  according  to  the  testimony  of  the  state, 
"catches  up"  the  money  of  the  prosecutor.  When  it  is  de- 
manded, he  says  to  the  prosecutor,  "Oh,  hell!  you  ain't  going 
to  get  this  money."  His  companion  holds  the  prosecutor 
when  he  attempts  to  regain  the  possession.  The  defendant 
walks  ofif  with  the  money,  and  when  finally  the  prosecutor 
releases  himself,  and  starts  in  pursuit,  the  defendant  puts  his 
hand  to  his  breast,  "  and  threatens  to  kill  him  if  he  continues 
to  follow." 

We  think  these  circumstances  afford  strong  evidence  that 
there  existed  in  the  mind  of  the  defendant  a  fraudulent  and 
felonious  intent. 

Such  open  taking,  where  there  is  neither  force  nor  strata- 
gem, is  very  unusual,  and,  as  we  have  seen,  is  a  "pregnant " 
circumstance  in  favor  of  the  non-existence  of  the  felonious 
intent.  Strong  evidence,  therefore,  is  necessary  to  sustain  a 
conviction  in  such  case.  The  circumstances  deposed  to  by 
the  prosecutor  clearly  pointed  to  the  existence  of  a  felonious 
intent,  and  we  cannot  but  think  that,  if  the  facts  of  this  case 
had  been  presented  to  the  late  distinguished  chief  justice,  he 
would  have  unhesitatingly  sustained  his  honor  in  submitting 
them  to  the  jury. 

The  principles  we  have  declared  dispose  of  exceptions  1,  2, 
3,  and  6.  Exception  4  is  without  merit.  The  prosecutor,  it 
appears,  was  the  bailee  of  Mrs.  Coker,  and  therefore  had  a 
special  property  in  the  money:  See  State  v.  Allen,  decided  at 
this  term,  and  the  authorities  cited. 

We  are  unable  to  see  how  the  rights  of  the  defendant  were 
injuriously  affected  by  the  count  against  Bailey.  It  seems 
that  he  was  not  tried  with  this  defendant,  and  there  is  noth- 
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ing  in  the  record  to  suggest  that  the  defendant  was  in  any  way 
prejudiced. 

AflBrmed.  

Labcknt.  —  A  strong  presumption  arises,  on  a  prosecution  for  larcenjr* 
that  there  nras  no  felonious  intent,  if  the  taking  was  open  and  notorious,  and 
there  is  no  subsequent  attempt  to  conceal  the  property;  but  this  presumption 
may  be  repelled  by  clear  and  convincing  proof  of  felonious  intent:  Black  v. 
Slate,  83  Ala.  81;  3  Am.  St.  Rep.  691.  But  unless  the  taking  be  animofu- 
randi,  there  can  bo  no  larceny:  Statt  v.  Shores,  31  W.  Va.  491;  13  Am.  St. 
Rep.  875;  Hai-ri»  ▼.  State,  81  Ga.  758;  12  Am.  St.  Rep.  355,  and  note. 

Larcknt,  Indictment  for.  —  An  indictment  for  larceny  must  aver  that 
the  property  stolen  belonged  to  some  person  other  than  the  accused:  People 
V.  Banselman,  76  CaL  460;  9  Am.  St.  Rep.  238;  but  under  the  Oregon  stat- 
ute, an  indictment  for  taking  money  by  force  from  the  person  of  another 
need  not  allege  property  ownership  in  some  person  other  than  defendant: 
State  V.  Dilley,  15  Or.  70.  An  indictment  for  larceny  may  be  valid,  although 
it  alleges  ownership  of  the  stolen  property  to  be  in  a  bailee:  Note  to  PeopU 
V.  Hantelman,  9  Am.  St.  Rep.  242. 
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Morrison  v,  Collins. 

[127  Pennsylvania  Stats,  28.] 

nsgotxabui  in3trumknt3.  —  pke3umpti0n  of  payment  0»  notb  under 
Skal  does  not  arise  until  twenty  years  have  elapsed  from  the  time  it 
matured;  and  the  circumstance  that  the  maker  was  able  to  pay  will  not 
rebut  such  presumption. 

Negotiable  Instruments  —  Payment  oy  Note.  —  Presumption  that  Note 
UNDER  Seal  has  not  been  paid  until  the  expiration  of  twenty  years  from 
the  time  of  its  maturity  can  only  be  rebutted  by  proof  of  facts  which 
would  justify  the  jury  in  finding  the  fact  of  payment  within  twenty 
years.  Thus  proof  that  the  holder  had  been  constantly  pressed  for 
money,  while  the  maker  was  abundantly  able  to  pay,  may  justify  the 
finding  of  payment  within  such  time. 

Negotiable  Instruments  —  Presumption  as  to  Payment  o»  Note  —  Bur- 
den OK  Proof.  —  It  is  presumed  that  a  note  under  seal  has  not  been  paid 
until  the  expiration  of  twenty  years  from  its  maturity;  and  the  burden 
of  proof  is  upon  the  maker  to  show  payment  within  twenty  years,  or 
facts  from  which  the  jury  may  properly  infer  payment. 

Assumpsit  brought  on  July  9,  1887,  on  a  note  under  seal, 
for  two  hundred  dollars,  executed  and  due  on  March  4,  1871. 
At  the  trial  below,  after  the  note  had  been  admitted  in  evi- 
dence, a  witness  testified  that  he  was  employed  by  the  maker 
and  payee  of  the  note  after  1876;  that  the  parties  to  the  note 
were  in  business  together  from  1870  to  1878,  and  that  in  1877 
the  witness  made  out  a  statement  of  old  accounts  between  the 
parties,  leaving  a  balance  of  $200  or  $250  in  favor  of  the  maker 
of  the  note;  that  the  payee  therein  told  the  maker  to  put  the 
matter  of  settlement  olT,  and  that  any  time  would  do  to  settle 
up  these  old  matters.     An  offer  was  then  made  to  show  by  this 
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Tritnec3  that  for  several  years  after  the  maturity  of  the  not& 
the  maker  had  an  abundance  of  property  and  means  to  pay 
it,  or  from  which  payment  could  have  been  compelled.  This- 
evidence  was  objected  to  as  incompetent,  and  the  objection 
sustained,  and  an  exception  noted.  Verdict  and  judgment  for 
$410,  and  defendant  prosecutes  his  writ  of  error. 

D.  I.  Ball  and  C.  C.  Thompson,  for  the  plaintiff  in  error. 

W.  E.  Rice,  R.  Brown,  C.  W.  Stone,  and  H.  E.  Brown,  for  th& 
defendants  in  error. 

By  Court.  The  note  in  controversy  was  under  seal.  In 
such  case,  the  presumption  of  payment  does  not  arise  until 
twenty  years  have  elapsed.  At  least  this  is  the  general  rule. 
There  are  cases  which  intimate  that  a  presumption  of  payment 
may  arise  in  less  than  twenty  years;  that  is  to  say,  there  may 
be  such  circumstances  surrounding  a  case  as  would  justify  a 
jury  in  finding  the  fact  of  payment  within  the  twenty  years. 
Thus  if  it  be  proved  that  the  holder  of  the  note  has  been  con- 
stantly pressed  for  money,  while  the  maker  was  abundantly 
able  to  pay,  such  fact,  with  other  circumstances,  might  justify 
the  presumption  of  payment.  The  single  circumstance  that 
the  defendant  was  able  to  pay  would  not  be  a  fact  from  which 
this  presumption  would  arise  in  less  than  twenty  years.  For 
if  the  defendant  is  able  to  pay,  the  plaintiff  may  be  able  and 
willing  to  wait,  and  within  the  twenty  years  the  burden  is 
upon  the  defendant  to  prove  payment,  or  such  facts  or  circum- 
stances from  which  the  jury  may  properly  infer  payment.  An 
examination  of  the  case  shows  that  the  rulings  of  the  learned 
judge  below  were  quite  as  favorable  to  the  defendant  as  he  had 
any  right  to  expect. 

Judgment  affirmed.  

PRESUiMPTiON  TUAT  A  Debt  IS  Paid  after  the  lapse  of  twenty  yefcts  is  a  dis- 
putable one:  Barker  v.  Jones,  62  N.  H.  497;  13  Am.  St.  Rep.  586;  Grtg(yry  v. 
Commonwealth,  121  Pa.  St.  611;  6  Am.  St.  Rep.  804,  and  note. 

Presumption  of  Payment  never  arises  from  lapse  of  time  short  of  the 
period  fixed  by  law:  Adair  v.  Adair,  5  Mich.  204;  71  Am.  Dec.  779;  Smith- 
%>eter  v.  Ison,  4  Rich.  203;  53  Am.  Dec.  732,  and  note  734,  735;  see  also  note 
to  Husky  V.  Maples,  88  Am.  Dec.  590,  591. 

Prbsumption  as  to  Payment  of  Note.  —  Where  a  bote  was  payable  id 
1872,  upon  which  action  was  not  brought  till  1886,  but  payments  were  made 
as  late  as  1879,  and  the  makers  in  the  mean  time,  failing  in  business,  com> 
promised  with  their  creditors,  the  lapse  of  time  did  not  raise  a  presumption 
that  the  note  had  been  paid:  Walker  v.  Russell,  73  Iowa,  340. 
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Allen  v.  First  National  Bank. 

[127  Pennsylvania  State,  51.] 
Kkootiablb  Instruments  —  Liability  o»  Accommodation  Maker  of 
Note.  —  Tho  cashier  of  a  national  bank,  who  ia  a  debtor  of  the  bank, 
and  who  procures  the  making  or  indorsing  of  a  note  for  his  own  accom- 
modation, cannot  make  an  agreement  binding  upon  the  bank  that  there 
shall  be  no  liability  upon  the  note.  Such  agreement  is  beyond  hia  powers 
as  cashier,  and  consequently  the  bank  is  not  bound. 

l^BQOTIABLB      INSTRUMENTS  —  LIABILITY     OF     ACCOMMODATION     MaKER     OP 

Note.  —  An  accommodation  maker  of  a  note  which  has  been  discounted 
by  a  bank  cannot  defend  payment  on  the  ground  that  the  bank  in  dis- 
counting it  loaned  in  excess  of  the  legal  limit  of  one  tenth  of  its 
capital. 

Assumpsit  on  a  note  given  November  5, 1886,  by  0.  C.  Allen, 
for  five  thousand  dollars,  payable  at  three  months  at  the  First 
National  Bank  of  Warren,  to  the  order  of  Beecher  and  Cope- 
land,  and  by  them  indorsed.  Plea,  non  assumpsit.  At  the 
trial  below  the  note  was  admitted  in  evidence,  when  it  was 
proposed  to  prove  by  Allen  that  at  the  time  the  note  was  exe- 
cuted, Beecher,  who  was  cashier  of  the  bank  mentioned,  called 
on  him  and  stated  that  said  bank  was  carrying  for  the  firm 
mentioned  a  number  of  oil  certificates,  exceeding  in  value  the 
amount  allowed  by  law,  and  that  the  bank  wanted  these  cer- 
tificates divided  among  other  parties,  or  carried  by  other  per- 
sons, so  as  to  make  an  appearance  of  compliance  with  the  law, 
and  thus  deceive  the  bank  examiner,  and  hide  the  bank's  vio- 
lation of  the  United  States  law;  for  that  purpose  he  asked 
the  witness  to  make  a  note  for  five  thousand  dollars,  to  be 
secured  by  five  thousand  barrels  of  the  oil  carried  by  the  bank 
for  Beecher  and  Copeland;  witness  executed  such  note  with- 
out other  consideration,  and  delivered  it  to  Beecher,  who  placed 
it  in  the  bank  with  the  oil  certificates  as  its  collateral  security, 
■with  the  express  agreement  that  the  witness  should  not  be 
liable  on  the  note;  that  the  note  in  suit  was  the  second  or 
third  renewal  of  the  one  given,  and  that  each  renewal  was 
made  under  the  same  conditions  and  considerations  as  the 
one  first  given.  All  this  evidence  to  be  followed  by  other 
proof  of  like  nature  and  in  substantiation  of  that  now  off'ered. 
This  off'er  was  objected  to,  on  the  ground  that  the  proposed  proof 
did  not  show  any  authority  on  the  part  of  the  cashier  to  make 
8uch  an  agreement  so  as  to  bind  the  bank,  that  the  proposed 
evidence  afforded  no  legal  defense  to  the  note,  and  that  if 
given  it  would  tend  to  defeat  a  written  contract  by  parol.  Ob- 
jection sustained  and  exceptions  noted.    Verdict  and  judgment 
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for  plaintiff  for  $5,580.83,  and  defendant  appeals  by  writ  of 
error. 

Charles  Dinsmoor,  W.  W.  Wilbur^  and  George  H.  HigginSy 
for  the  plaintiff  in  error. 

Charles  H.  Noyes,  W.  D.  Hinckley,  R.  Brown,  Charles  W. 
Stone,  and  W.  E.  Rice,  for  the  defendant  in  error. 

Paxson,  C.  J.  We  think  the  offers  of  evidence  in  this  case 
were  properly  rejected.  Assuming  all  the  facts  covered  by 
the  offers  to  have  been  proved,  they  would  not  have  amounted 
to  a  defense  as  against  the  bank.  The  whole  confusion  in  the 
case  grows  out  of  the  fact  that  the  Mr.  Beecher  mentioned  in 
the  offer  was  at  the  same  time  a  member  of  the  firm  of 
Beecher  and  Copeland,  and  cashier  of  the  First  National  Bank 
of  Warren,  plaintiff  below.  The  effort  here  is  to  make  the  bank 
responsible,  not  merely  for  matters  done  in  the  scope  of  his 
duties  as  cashier,  or  by  authority  of  the  bank,  but  also  for  his 
acts  and  declarations  done  or  made  in  the  pursuit  of  his  pri- 
vate business.  His  interview  with  the  defendant  below  at  the 
post-office  can  only  be  taken  as  an  effort  on  his  part  to  procure 
accommodation  paper  to  the  amount  of  five  thousand  dollars, 
to  take  up  a  like  amount  of  his  firm's  paper  at  the  bank.  In 
some  way  his  firm  had  obtained  a  larger  line  of  discount  at 
the  bank  than  is  permitted  by  the  general  banking  law;  the 
bank  examiner  was  expected  soon,  and  it  became  necessary 
for  defendant's  firm  to  retire  some  of  its  paper.  It  was  equally 
necessary,  perhaps,  for  the  bank;  and  the  defendant,  as  its 
cashier,  must  have  been  fully  aware  of  the  importance  of  get- 
ting the  accounts  of  his  own  firm  in  proper  condition.  He 
succeeded  in  procuring  from  the  defendant  his  note  for  five 
thousand  dollars,  to  replace  a  like  amount  of  his  firm's  paper, 
with  an  assurance  that  the  defendant  should  never  be  called 
upon  to  pay  it.  Had  he  given  such  assurance  in  writing  it 
would  not  have  made  any  difference,  as  the  note  was  evidently 
for  the  accommodation  of  his  firm,  and  it  was  as  much  the 
duty  of  the  latter  to  protect  it  as  if  a  stipulation  had  been 
made  to  that  effect  in  writing.  This  is  all  that  the  offer  of 
evidence  amounts  to.  There  is  not  a  word  to  implicate  the 
bank  in  any  matter  except  that  it  had  allowed  defendant's 
firm  to  exceed  its  lawful  line  of  discount.  There  was  no  offer 
to  show  that  the  bank  did  anything,  either  by  its  board  of 
directors  or  its  officers,  acting  within  the  scope  of  their  official 
duties,  or  by  virtue  of  an  express  or  implied  authority  froui 
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the  bank.  Nor  was  there  any  error  in  rejecting  the  oflfer  to 
show  that  the  bank  had  discounted  paper  for  Beecher  and 
Copeland  for  an  amount  of  more  than  one  tenth  part  of  its 
capital.  This  was  no  concern  of  the  defendant.  That  it  was 
no  defense  to  the  note  is  shown  by  O^Hare  v.  Second  National 
Bank  of  Titusville,  77  Pa.  St.  96,  and  Mapes  v.  Second  National 
Bank  of  Titusville,  80  Id.  163.  There  is  nothing  to  show,  nor  was 
there  any  oflFer  to  prove,  that  the  plaintifiF  bank  knowingly  and 
willfully  made  this  loan  in  excess  of  the  legal  limit.  Such  a 
matter  may  often  occur  by  mistake;  and  when  it  does,  it  is  per- 
fectly proper  to  correct  it.  We  see  no  error  in  aflBrming  the 
plain tiflf's  point.  The  allegation  of  usury  was  not  sustained 
by  the  evidence,  and  as  there  was  no  defense  to  the  note,  it  was 
not  error  in  the  learned  judge  to  direct  a  verdict  for  the  plain- 
tifiF. The  view  we  take  of  the  case  renders  a  discussion  of  the 
authorities  cited  unnecessary.  They  have  no  application. 
Judgment  afl&rmed  

Accommodation  Notes.  —  An  accommodation  note  has  no  validity  until  it 
is  discounted  or  passes  into  the  hands  of  a  holder  for  value;  and  until  nego- 
tiated, the  maker  can  withdraw  from  the  contract:  Second  National  Bank  v. 
Howe,  40  Minn.  390;  12  Am.  St.  Rep.  744.  Where  a  bill  is  drawn  and  in- 
dorsed for  accommodation  of  the  acceptors  upon  the  condition  that  they  dis- 
count it  at  a  particular  bank,  a  purchaser  before  maturity,  without  notice  of 
the  secret  agreement,  can  recover  the  amount  of  the  bill  against  the  drawers: 
Frank  v.  Quasi,  86  Ky.  649.  It  is  no  defense  to  a  note  that  the  maker  signed 
it  at  the  request  of  one  for  whose  accommodation  it  does  not  appear  to  have 
been  given,  under  his  promise,  express  or  implied,  to  indemnify  the  maker: 
Lockwood  V.  Ticilchell,  146  Mass.  623. 

Banks.  —  The  fact  that  a  bank  made  a  loan  of  money  in  excess  of  the 
amount  limited  by  law  does  not  defeat  the  right  of  the  bank  to  collect  such 
loan:  Mills  County  National  Bank  v.  Perry,  72  Iowa,  15;  2  Am.  St.  Rep.  228. 
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EviDBNCB. — Intentions  of  Alleged  Lunatic  when  his  Sanitt  was  Un« 
QUESTIONABLE  are  competent  evidence  for  the  consideration  of  the  jury, 
in  a  case  wherein  his  will  or  deed  is  sought  to  be  avoided  on  account  of 
his  want  of  capacity  to  execute  it. 

Evidence  —  Declarations  —  Evidence  of  Insanity.  —  Declarations  made 
by  a  grantor  not  more  than  fifteen  months  before  a  finding  of  insanity 
against  him,  nor  more  than  eighteen  months  before  the  execution  of  the 
disputed  deed,  that  he  intended  to  execute  "this  conveyance"  or  "a 
deed  "  to  defendants,  are  not  so  remote  as  to  be  inadmissible  in  their  fa- 
vor when  they  are  sued  in  ejectment;  nor  does  it  afiFect  the  admissibility 
of  such  declarations  that  there  is  a  variance  between  them  and  what  the 
grantor  subsequently  did. 
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Ejectment  by  John  Rice  against  D.  E.  Rice,  Jr.  Judg- 
ment for  plaintiffs.     Defendants  assign  error. 

B.  F.  Davis  and  J.  Hay  Brown,  for  the  plaintiffs  in  error. 

H.  M.  North  and  W.  M.  Franklin,  for  the  defendants  in  er- 
ror. 

Mitchell,  J.  This  case  is  clearly  ruled  by  Irish  v.  Smithy 
8  Serg.  &  R.  573;  11  Am.  Dec.  648.  In  regard  to  the  com- 
petency of  evidence  as  to  the  sanity  of  the  maker,  there  is  no 
difference  in  principle  between  a  will  and  a  deed,  and  the  au- 
thorites  have  not  admitted  any. 

The  case  of  Irish  v.  Smith,  supra,  arose  upon  a  contest  as  to 
fi  will,  but  the  reasoning  of  Chief  Justice  Tilghman  is  equally 
applicable  to  the  case  of  a  deed:  "The  will  of  1814  was  im- 
peached on  two  grounds:  1.  For  incapacity  of  the  testator; 
2.  Because  it  was  obtained  by  fraud  and  improper  manage- 
ment. In  both  points  of  view,  it  was  proper  for  the  jury  to  be 
informed  what  had  been  the  testator's  intentions  when  his 
understanding  was  unquestionable."  And  in  Wilkinson  v. 
Pearson,  23  Pa.  St.  117,  similar  declarations  were  admitted  in 
a  contest  as  to  the  sanity  of  the  grantor  in  a  deed,  and  Knox,  J., 
put  the  admissibility  expressly  upon  the  principles  of  Irish  v. 
Smith,  supra.  In  Chess  v.  Chess,  1  Penr.  &  W.  32,  21  Am.  Dec. 
350,  the  same  principle  was  applied  to  the  much  more  doubt- 
ful case  of  declarations  made  subsequently  to  the  execution  of 
the  deed,  the  court  holding,  on  the  authority  of  Irish  v.  Smith, 
supra,  that  the  evidence  was  competent  on  the  question  of 
sanity. 

The  declarations  offered  in  the  present  case  seem  to  have 
been  excluded  partly  on  the  ground  that  they  were  too  remote 
in  time,  though  what  period  of  time  the  court  fixed  is  not 
clearly  discoverable  from  the  evidence  printed  in  the  paper 
book.  It  may  be  doubted  if  any  limit  of  time  can  be  abso- 
lutely fixed  in  regard  to  declarations  admitted  for  the  purpose 
in  question,  though  of  course  the  more  remote  they  are  the  less 
weight  they  will  properly  be  entitled  to. 

The  finding  of  the  inquisition  dated  the  insanity  of  Rice 
from  the  stroke  of  paralysis  in  April,  1882,  and  the  deed  in 
controversy  was  made  in  July  of  the  same  year.  The  declara- 
tions offered  were  made  in  1881  and  the  early  part  of  1882. 
None  of  them,  therefore,  was  more  than  fifteen  months  before 
the  alleged  insanity  began,  or  more  than  eighteen  months  be- 
fore the  disputed  deed.     They  certainly  were  not  too  remote. 
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In  Wilkinson  v.  Pearson,  supra,  the  interval  was  more  than 
two  years,  but  no  question  seems  to  have  been  raised  on  that 
ground. 

Nor  is  the  variance  between  the  declarations  offered  and 
what  Rice  subsequently  in  fact  did  of  any  weight.  The  first 
offer  was  of  "an  intention  to  execute  this  conveyance,"  and 
was  not  open  even  to  this  argument.  The  others  were  of  an 
intention  to  execute  "  a  deed."  There  was  not,  therefore,  any 
real  variance  at  all.  But  even  if  the  declared  intention  had 
been  to  make  a  gift,  as  it  seems  to  have  been  regarded  by 
counsel,  it  would  have  been  an  altogether  immaterial  vari- 
ance, as  the  fact  that  a  grantor  made  a  better  bargain  for 
himself  than  he  had  declared  his  intention  to  do  when  unques- 
tionably sane,  was  certainly  some  proof  of  his  competency  to 
know  what  he  was  doing  when  he  did  make  the  grant. 

The  rejection  of  this  evidence  was  therefore  erroneous. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Declarations  of  the  Testator  are  admissible  as  to  his  mental  condition, 
■when  the  question  is  as  to  his  capacity  to  make  a  will:  Note  to  Waterman  v. 
Whitney,  62  Am.  Dec.  81.  Evidence  of  a  testator's  mental  and  physical  con- 
dition before  making  a  will  is  admissible  as  throwing  light  on  his  condition 
At  the  time  of  its  execution:  rrish  v.  Smith,  8  Serg.  &  R.  573;  11  Am.  Dec. 
648;  Davis  v.  Calvert,  5  Gill  &  J.  269;  25  Am.  Dec.  282.  Compare  Meeker  v. 
Meeker,  74  Iowa,  352;  7  Am.  St.  Rep.  489. 
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Highways.  —  Township  Officers  are  only  Bocnd  to  Anticipate  and 
provide  against  the  ordinary  needs  of  travel  conducted  in  the  ordinary 
manner  on  ordinary  country  roads,  and  to  remove  obstructions  and  de- 
fec^p  which  would  naturally  or  probably  cause  injury  to  the  traveler 
along  such  highways;  but  the  township  is  not  an  insurer  against  all  pos- 
sible accidents,  nor  is  it  bound  to  anticipate  unusual  dangers  or  obstruc- 
tions to  which  a  broken  wagon  or  a  frightened  horse  may  expose  th« 
driver. 

Highways.  —  Liability  of  Township  for  an  Accident  Happening  on 
A  Highway  does  not  Exist  if  the  road  was  at  that  time  and  place 
in  a  condition  which  made  it  suitable  and  sufficient  for  public  travel 
conducted  in  the  ordinary  manner.  It  is  not  sufficient  for  the  plaintiff 
to  show  that  injuries  resulted  to  him  from  the  combined  effect  of  the 
condition  of  the  road  and  of  a  succession  of  accidents  which  there  befell 
him 

W.  M.  Derr,  for  the  plaintiff  in  error. 

<jrant  Weidman  and  P.  S.  Keyser,  for  the  defendant  in  error. 
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Williams,  J.  This  case  presents  an  unusual  question,  one 
that  is  not  clearly  settled,  and  one  of  much  more  than  ordi- 
nary importance.  The  facts  upon  which  it  is  raised  are  not 
involved  in  any  serious  controversy.  The  plaintiff  was  driv- 
ing a  horse  and  wagon  along  a  public  highway  in  Jackson 
township,  Lebanon  County.  Her  sister  and  three  children 
were  in  the  wagon  with  her.  At  one  point  there  was  at  the 
Bide  of  the  road  an  irregular  pile  of  stones  some  twenty-five 
feet  long  and  from  one  to  two  feet  high,  which  had  been  taken 
out  of  the  road  in  the  immediate  vicinity  by  the  supervisors, 
and  left  there  until  a  convenient  time  for  their  removal.  Be- 
tween the  stone  pile  and  the  gutter  opposite  was  an  unob- 
structed roadway  fifteen  feet  wide.  The  plaintiff  drove  over 
this  part  of  the  road  without  noticing  that  there  was  a  stone 
pile  near  the  road  or  any  defect  in  the  roadway.  When  about 
one  hundred  and  twenty  feet  beyond  the  stone  pile,  her  horse 
took  fright  at  two  donkeys  approaching  in  the  road,  stopped, 
turned  suddenly  around,  broke  down  the  left  forward  wheel, 
and  let  the  axle  fall  to  the  ground.  It  then  started  rapidly 
back,  drawing  the  buggy  on  three  wheels  and  the  dragging 
axle.  The  axle  acted  like  a  rudder  in  drawing  the  horse  and 
wagon  to  the  north  side  of  the  road,  until,  when  the  stone 
heap  was  reached,  the  axle  struck  it,  the  wagon  was  over- 
turned, and  the  plaintiff  injured.  She  testifies  that  at  the 
same  time  the  hind  wheel  dropped  into  a  depression  in  the 
road,  which  aided  in  overturning  the  wagon.  A  recovery  was 
sought  and  had  in  the  court  below,  on  the  theory  that  it  was 
negligence  in  the  supervisors  to  leave  the  stone  pile  where  it 
was,  and  to  suffer  the  depression  in  the  roadway  to  remain  for 
several  days  unfilled. 

The  defense  alleged  that  the  road  was  in  good  condition, 
safe  for  all  the  ordinary  purposes  of  travel,  and  that  plaintiff's 
injury  was  chargeable  to  the  fright  of  her  horse,  the  breaking 
of  her  wagon,  and  her  consequent  inability  to  guide  or  control 
the  horse,  and  keep  it  within  the  limits  of  the  traveled  road- 
way. These,  it  was  urged,  were  circumstances  that  the  town- 
ship was  not  bound  to  anticipate  or  provide  against,  and  the 
injury  received  by  means  of  them  was  one  which  was  in  no 
sense  the  natural  or  probable  cause  of  the  acts  complained  of. 
This  line  of  defense  was  presented  to  the  court  in  the  defend- 
ant's points,  the  third  of  which  asked  the  following  instruc- 
tion :  — 

"If  the  jury  believe  that  the  horse  was  frightened  by  the 
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donkey,  and  in  turning  round  broke  the  wheel  of  the  buggy, 
and  on  account  of  this  broken  wheel,  that  side  of  the  front 
part  of  the  buggy-axle  was  on  the  ground,  and  prevented  the 
driver  from  guiding  the  horse  to  the  right  in  order  to  avoid 
the  stone  heap,  or  if  they  believe  that  the  driver  had  lost  con- 
trol of  the  horse,  then  the  plaintiff  cannot  recover." 

In  other  words,  this  was  a  request  for  an  instruction  that  if 
the  injury  received  was  due  to  the  fright  of  the  horse,  the 
broken  wheel,  and  the  dragging  axle,  and  not  to  a  defect  in 
the  highway,  the  township  was  not  liable.  This  should  have 
been  aflSrnied,  with  some  qualification  as  to  the  effect  of  mere 
loss  of  control  by  the  driver;  for  if  the  several  facts  assumed 
by  the  point  had  been  found  by  the  jury,  the  plaintiff  was  not 
entitled  to  a  verdict. 

Township  officers  are  bound  to  anticipate  and  provide 
against  the  ordinary  needs  of  travel  conducted  in  the  ordi- 
nary manner,  and  to  remove  obstructions  and  defects  which 
would  naturally  or  probably  cause  injury  to  the  traveler  along 
the  highways;  but  the  township  is  not  an  insurer  against  all 
possible  accidents,  nor  is  it  bound  to  anticipate  the  danger  to 
which  a  broken  wagon  or  a  frightened  horse  may  expose  the 
driver.  Such  a  burden  would  be  too  heavy  for  any  township 
to  bear,  and  the  law  does  not  impose  it.  The  general  rule  is 
well  stated  in  Hey  v.  Philadelphia,  81  Pa.  St.  44,  22  Am.  Rep. 
733,  to  be  that  "roads  and  bridges  are  made  for  ordinary 
travel;  if  they  fulfill  such  purpose,  they  are  sufficient,  and 
those  in  charge  of  them  are  not  responsible  for  extraordinary 
accidents  occurring  on  them."  Negligence  is  the  absence  of 
that  measure  of  care  which  the  circumstances  require.  The 
duty  of  road  officers  is  to  provide  for  the  ordinary  needs  of 
travel,  but  this  changes  with  a  change  of  circumstances. 
Proximity  to  a  precipice  or  a  railroad  track  is  a  visible  dan- 
ger, and  requires  a  degree  of  care  in  guarding  against  it  not 
necessary  under  ordinary  circumstances;  yet  it  is  only  that 
care  which  common  prudence  would  dictate,  in  view  of  an 
unusual  danger,  as  necessary  to  safety  in  the  ordinary  use  of 
the  highway  at  that  point:  Lower  Macungie  Tp.  v.  Merkkoffer, 
71  Pa.  St.  276;  Hey  v.  Philadelphia,  supra;  Newlin  Tp.  v. 
Davis,  11  Pa.  St.  317. 

The  application  of  this  rule  to  the  case  in  hand  is  by  no 
means  difficult.  The  road  in  question  is  an  ordinary  country 
road,  passing  through  an  open,  cultivated  region,  with  no  un- 
usual dangers  or  exposures.     It  was  fifteen  feet  wide  at  tho 
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place  where  the  accident  occurred.  The  testimony  tended  to 
show  that  it  was  in  ordinary  repair,  and  safe  for  the  purposes 
of  ordinary  travel.  It  is  true,  there  would  have  been  from 
four  to  six  feet  more  space  over  which  a  horse  and  wagon 
could  pass  if  the  stone  pile  had  not  been  there,  and  it  may  be 
conjectured  that  such  additional  space  would  have  enabled 
the  plaintiff  to  pass  this  particular  spot  safely;  but  this  alone 
fs  not  enough  to  settle  the  defendant's  liability.  The  question 
is,  whether  this  road  was  obstructed  so  as  to  interfere  with  its 
ordinary  use,  and  whether  such  obstruction  caused  the  inju- 
ries. The  horse  had  passed  this  part  of  the  road  without  the 
slightest  inconvenience.  There  was  no  railroad  crossing,  no 
precipice,  or  other  exposure,  but  the  fright  of  the  horse  was  at 
an  object  for  whose  presence  in  the  highway  the  township  was 
not  responsible.  The  wheel  was  crushed  by  the  sharp  turn  of 
the  wagon,  not  by  any  defect  in  the  highway.  The  dragging 
axle  drew  horse  and  wagon  to  one  side  of  the  road,  so  that  the 
axle  struck  the  stone  pile,  and  the  wagon  was  overturned,  and 
iihe  plaintiflF  hurt.  Now,  the  question  is,  not  whether  a  broader 
xoad  would  have  enabled  the  plaintiff  to  pass  along  safely 
with  her  frightened  horse  and  disabled  wagon,  but  whether 
the  road  was  broad  enough  and  good  enough  for  the  purposes 
of  a  highway  in  that  place.  Was  it  safe  for  the  purposes  for 
which  it  was  made?  and  did  it  accommodate  the  traveling 
public,  using  it  in  the  ordinary  manner,  with  reasonable  facil- 
ities for  travel? 

That  an  accident  did  happen  is  clear,  but  that  fact  alone 
does  not  settle  our  question.  It  is  necessary  to  inquire, 
further,  whether  the  accident  was  the  natural  or  probable  re- 
€ult  of  any  act  or  omission  of  the  township  officers  which 
rendered  the  highway  unsafe  for  the  purposes  of  travel,  con- 
ducted in  the  ordinary  manner  and  by  the  ordinary  means  of 
conveyance.  If  it  was,  then  the  plaintiff  ought  to  recover; 
and  the  fright  of  her  horse,  the  breaking  of  her  wagon,  and 
her  inability  to  guide  her  frightened  animal  should  not  stand 
in  the  way  of  her  recovery.  These  circumstances  do  not  con- 
fer on  her  any  rights  she  would  not  have  possessed  without 
them,  nor  give  her  any  higher  claim  on  the  care  of  the  town- 
ehip  officers.  On  the  other  hand,  they  do  not  take  from  her 
any  right  to  which  she,  in  common  with  other  travelers,  was 
entitled  in  the  use  of  the  highway.  It  is  the  condition  of  the 
highway,  therefore,  and  not  the  succession  of  accidents  that 
befell  the  plaintiff,  to  which  the  attention  of  the  jury  should 
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have  been  held.  Was  the  road,  on  that  day  and  at  that  place, 
in  a  condition  that  made  it  a  suitable  and  sufficient  road  for 
public  travel  conducted  in  the  ordinary  manner?  If  the  jury 
had  found,  as  the  third  point  assumed,  that  the  plaintiff's 
injury  was  not  due  to  an  unsafe  condition  of  the  road,  but  to 
the  successive  accidents  which  befell  her,  and  which  had  no 
connection  whatever  with  the  road,  or  with  the  doings  or 
misdoings  of  the  supervisors,  then  it  is  very  clear  that  the 
township  was  not  liable  to  pay  her.  If  the  jury  had  found 
against  the  township  on  the  facts  assumed,  and  that  her  in- 
jury was  due  to  the  existence  of  defects  in  the  road  which  the 
exercise  of  common  prudence  would  have  required  the  re- 
moval of,  for  the  safety  of  travelers  using  the  public  road  im 
the  ordinary  way,  then  she  would  have  been  entitled  to  a  ver- 
dict. 

Judgment  reversed,  and  venire  facias  de  novo  awarded.. 


Highways.  —  The  law  does  not  impose  upon  township  oflBcers  absolute 
liability  for  every  insufficiency  of  a  road,  but  they  are  required  to  do  what; 
is  practicable  to  preserve  a  condition  of  reasonable  safety  with  reference  to 
the  amount  and  kind  of  travel:  North  Manheiin  Township)  v.  Arnold,  lift 
Pa.  St.  380;  4  Am.  St.  Rep.  650.  As  to  the  obligation  resting  upon  a  town- 
ship to  keep  its  highways  in  good  repair:  Burrell  Township  v.  Uiicapher,  117' 
Pa.  St.  353;  2  Am.  St.  Rep.  664,  and  note  668;  Tow7iship  of  Plymouth  v.. 
Graver,  125  Pa.  St.  24;  11  Am.  St.  Rep.  867,  and  note.  Where  a  townshij^ 
maintains  a  certain  kind  of  bridge  on  its  highway,  it  is  bound  to  use  the 
care  necessary  to  keep  such  a  bridge  in  repair:  Stebbins  v.  Township  o/  Keene, 
60  Mich.  214.  Where  a  bridge  on  a  public  highway  is  half  in  one  township 
and  half  in  another,  each  township  is  liable  to  travelers  for  injuries  received 
without  their  fault,  in  consequence  of  the  negligence  on  the  part  of  suck 
township  to  keep  its  half  of  the  bridge  in  good  repair:  Sharp  v.  Township  qf 
Ihergreen,  67  Id.  443. 


McCormick  v,  McElligott. 

fl27  Pennsylvania  State,  230.] 
Wills  —  Construction  or  Words  "Dying  without  Children."  —  Where 
a  testator,  after  giving  all  his  estate  to  his  wife  for  life,  and  creating  a 
trust  of  five  thousand  dollars,  to  take  effect  at  her  death,  in  favor  of  his 
•  son  for  life,  then  bequeaths  "the  rest,  residue,  and  remainder"  of  hi» 
estate  remaining  after  the  death  of  his  widow  to  his  "  daughter  Han- 
nah, her  heirs  and  assigns,"  and  if  the  latter  "should  die  without  child 
or  children,"  then  his  estate  to  be  equally  divided  between  his  brother 
and  sisters,  an  indefeasible  estate  in  fee  is  created  in  the  daughter  if  she 
survives  her  mother,  as  the  words  "  should  die  without  child  or  chil- 
dren "  evidently  mean  die  without  child  or  children  during  the  lifetima 
of  the  testator's  widow. 
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William  R.  Brinton,  for  the  plaintiff  in  error. 
Atlee  and  Coyle,  for  the  defendant  in  error. 

By  Court.  Notwithstanding  the  able  and  ingenious  argu- 
ment of  the  learned  counsel  for  plaintiff  in  error,  we  are  not 
convinced  that  the  will  of  Jeremiah  McElligott  was  errone- 
ously construed  by  the  court  below. 

After  giving  all  his  estate,  real,  personal,  and  mixed,  to  his 
wife  for  life,  and  creating  a  trust,  as  to  five  thousand  dollars, 
to  take  effect  at  her  death  in  favor  of  his  son  Thomas  for  life, 
etc.,  the  testator  devised  and  bequeathed  "the  rest,  residue, 
and  remainder"  of  his  estate  remaining  after  the  death  of  his 
widow  to  his  "daughter  Hannah,  her  heirs  and  assigns."  In 
the  next  clause  of  the  will,  he  orders  and  directs,  in  case  his 
"said  daughter  Hannah  should  die  without  child  or  children," 
that  his  estate  be  equally  divided  between  his  brother  and 
Bisters.  The  devisee,  Hannah  McElligott,  having  come  into 
possession  of  the  residuary  estate  after  the  death  of  her  mother, 
contracted  to  sell  and  convey  a  portion  thereof  in  fee  to  de- 
fendant below.  She  accordingly  executed  and  tendered  him 
a  deed  in  due  form  for  the  lot  referred  to  in  the  case  stated; 
but  he  refused  to  accept  it  and  pay  the  consideration  money, 
on  the  ground  that,  under  the  provisions  of  the  will,  she  was  not 
seised  of  an  indefeasible  estate  of  inheritance,  and  was  there- 
fore unable  to  convey  such  title  as  he  had  a  right  to  demand. 
The  learned  judge  of  the  common  pleas,  however,  held  that 
the  testator  intended  to  give  his  daughter  Hannah  an  abso- 
lute estate  in  fee-simple  in  the  property  devised  to  her,  pro- 
vided she  survived  her  mother,  to  whom  he  had  given  a  life 
estate  therein;  that,  being  so  seised  of  an  indefeasible  estate, 
her  deed  to  defendant  below  would,  under  the  facts  embodied 
in  the  case  stated,  give  him  a  good  title  in  fee,  clear  of  all  en- 
cumbrances; and  he  therefore  entered  judgment  on  the  case 
stated  in  her  favor.  In  this  we  think  he  was  clearly  right, 
for  reasons  given  at  length  in  his  opinion  sent  up  with  the 
record.  The  words  "should  die  without  child  or  children" 
were  evidently  intended  to  mean  die  without  child  or  chil- 
dren during  the  lifetime  of  testator's  widow.  This  construc- 
tion accords  with  the  weight  of  authority.  Neither  of  the 
specifications  of  error  is  sustained. 

Judgment  affirmed.  

Wills.  —  Constructioa  of  the  words  "dying  without  issue":  Stevenson  v. 
Fox,  125  Pa.  St.  568;  11  Am.  St.  Rep.  922,  and  particularly  cases  cited  Lu 
note  924. 
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Heft  v.  Ogle, 

[127  Pkmmstltania.  Btatb,  344.1 

WiTKBSSKS— CoHFKTENor  OF  LsoATEB.— In  ED  actioD  ky  aa  executor  or 
admiaistrator,  based  on  a  claim  in  favor  of  the  estate  he  represents,  m 
legatee  or  distributee  who  has  parted  with  his  interest,  either  by  release, 
payment,  or  assignment,  is  a  competent  witness  for  plaintiff,  unless  there 
ia  some  ground  of  exclusion  other  than  the  fact  that  he  is  a  legatee  or 
distributee,  and  as  such  was  previously  interested  in  the  result  of  the 
suit. 

Witnesses  —  Competenct.  — A  person  who  has  merely  an  incidental  inter- 
est in  the  result  of  a  suit,  such  as  arises  entirely  out  of  the  fact  that  the 
record  may  be  evidence  for  or  against  him  in  some  other  action,  may 
divest  himself  of  such  interest  at  any  time  before  he  offers  himself  as  a 
witness,  and  if  he  does  so,  his  evidence  is  not  inadmissible  on  the  grouml 
of  interest. 

Oeorge  Junkin  and  Joseph  De  F.  JunUn,  for  the  plaintiff  in 
«rror. 

A.  T.  Freedley  and  William  Henry  Rawlef  for  the  defendant 
in  error. 

Sterrett,  J.  This  suit  was  brought  by  Prank  E.  Ogle,  ad- 
ministrator of  Mary  F.  Ogle,  deceased,  against  Jacob  D.  Heft, 
who  survived  Harry  S.  Ogle,  late  partners  as  Heft  and  Ogle, 
to  recover  money  alleged  to  have  been  loaned  to  said  firm  by 
plaintiff's  intestate,  Mary  F.  Ogle,  who  died  leaving,  as  her 
only  heirs  at  law,  four  children,  viz.,  Maria  S.,  Harry  S.  (de- 
ceased member  of  Heft  and  Ogle),  Frank  E.  (the  administra- 
tor), and  Caroline  Ogle. 

On  the  trial,  plaintiff  below  called  his  sister,  Maria  S.  Ogle, 
to  substantiate  the  claim  in  suit.  The  witness  being  objected 
to  as  incompetent,  he  proved  and  put  in  evidence  a  paper, 
signed  and  sealed  by  her,  wherein  she  absolutely  releases,  as- 
signs, and  transfers  to  her  brother,  Frank  E.  Ogle,  individu- 
ally, all  her  "right,  title,  and  interest  of  whatsoever  kind, 
either  in  law  or  equity,  of,  in,  and  to  any  sum  or  suras  of 
money  which  may  be  recovered  or  which  may  result  from  " 
this  suit,  and  discharges  "hira  from  all  liability  or  account- 
ability, ....  in  any  form  whatever,  for  any  sum  or  suras  of 
money  which  may  be  recovered  in  said  action."  The  witness 
also  testified,  on  her  voir  dire,  that  there  was  no  other  agree- 
ment between  herself  and  her  brother,  and  that  she  then  had 
no  interest  in  the  fund.  The  objection  was  overruled,  and  bill 
sealed  for  defendant  below. 

The  question  thus  presented  in  the  first  specification  is, 
whether  the  learned  judge  erred  in  ruling  as  he  did.     We  are 
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of  opinion  that  he  did  not.  The  witness  was  not  a  party  to 
the  record.  She  was  neither  the  owner  nor  the  assignor  of  the 
claim  in  suit;  nor  could  she  individually,  in  her  own  rights 
ever  have  been  plalntiflf  in  an  action  to  recover  the  same.  She 
was  not  a  party  in  interest,  because,  prior  to  suit  brought,  she 
absolutely  released  and  transferred  to  her  brother,  individu- 
ally, all  the  interest  she  ever  had  or  could  have  in  the  amount 
that  might  be  recovered.  She  was  therefore  competent  to  tes- 
tify, and  no  policy  of  law  excluded  her.  On  the  contrary,  the 
policy  of  the  law  is  rather  to  favor  the  admission  of  witnesses 
who  are  divested  of  all  interest.  Whenever  it  is  practicable 
to  do  so,  the  tendency  of  modern  legislation,  as  well  as  judi- 
cial decision,  is  to  let  questions  of  policy,  interest,  etc.,  go  to- 
the  credibility,  rather  than  to  the  competency,  of  witnesses. 

On  principle  as  well  as  authority,  it  ought  to  be  considered 
settled  that  in  an  action  by  an  executor  or  administrator,  based 
on  a  claim  in  favor  of  the  estate  he  represents,  a  legatee  or 
distributee  who  has  parted  with  his  interest,  either  by  release,, 
payment,  or  assignment,  is  a  competent  witness  for  plaintiff,, 
unless  there  is  some  ground  of  exclusion  other  than  the  fact 
that  he  is  a  legatee  or  distributee,  and  as  such  was  previously 
interested  in  the  result  of  the  suit:  1  Greenl.  Ev,,  sees.  419,. 
430;  Miller  on  Witnesses,  58;  Scott  v.  Lloyd,  12  Pet.  145;  Geb- 
hart  V.  Shindle,  15  Serg.  &  R.  235;  Dellone  v.  Rehmer,  4  Watts, 
9;  Commonwealth  v.  Ohio  etc.  R.R.  Co.,  1  Gratt.  348;  Cornell  v^ 
Vanartsdalen,  4  Pa.  St.  364;  Carter  v.  Trxieman,  7  Id.  315; 
Steininger  v.  Hoch,  42  Id.  432;  Forrester  v.  Torrence,  64  Id.  29; 
Brant  v.  Dennison,  Pennsylvania,  October  5,  1885;  1  Cent.^ 
Rep..  400. 

In  some  of  our  cases  there  is  more  or  less  confusion  of 
thought,  arising  from  the  failure  to  properly  distinguish  those 
of  the  class  to  which  the  one  now  before  us  belongs  from  cases 
in  which  the  proffered  witness  was  either  actually  or  substan- 
tially a  party  to  the  suit,  or  in  which  he  was  the  assignor  of 
the  thing  or  contract  in  action,  a  party  to  a  negotiable  instru- 
ment,  or  otherwise  incompetent,  on  the  ground  of  public  policy. 
In  Haus  v.  Palmer,  21  Pa.  St.  296,  Montgomery  v.  Grant,  bl  Id.. 
243,  Qraysonh  Appeal,  5  Id.  395,  Bailey  v.  Knapp,  19  Id.  193,. 
Hatz  V.  Snyder,  26  Id.  511,  Fross's  Appeal,  105  Id.  258,  266, 
and  kindred  cases,  witnesses  were  excluded  for  one  or  other  of 
the  reasons  above  stated.  Some  of  those  grounds  of  exclusion 
are  now  greatly  restricted  by  legislation  of  comparatively  re* 
cent  date. 
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In  Commonwealth  v.  Ohio  etc.  R.  R.  Co.,  supra,  Mr.  Justice 
Black  notices  the  distinction  between  an  interest  that  is  col- 
lateral and  one  that  is  direct,  as  follows:  "When  the  interest 
of  the  witness  is  collateral,  his  competency  may  be  restored  by 
a  release  or  transfer  of  it.  The  rule  in  Post  v.  Avery,  supra, 
applies  only  to  persons  who  have  assigned  choses  in  action  on 
■which  the  recovery  would  have  been  for  their  own  use,  if  no 
assignment  had  been  made.  Its  object  is  to  prevent  a  party 
from  transforming  himself  into  a  witness  by  the  magic  of  a 
bit  of  paper.  It  forbids  one  who  assigns  a  claim  to  sell  his 
oath  along  with  it.  But  a  person  who  has  a  merely  incidental 
interest  in  the  result,  an  interest  which  arises  entirely  out  of 
the  fact  that  the  record  may  be  evidence  for  or  against  him  in 
some  other  action,  may  divest  himself  of  such  interest,  and  if 
he  does  so  at  any  time  before  he  is  offered  as  a  witness,  his 
testimony  must  be  received.  For  instance,  a  stockholder  in  a 
corporation  may  transfer  his  stock,  and  become  a  witness  for 
the  company;  a  legatee  may  dispose  of  his  interest  in  the  es- 
tate, and  testify  for  the  executors;  an  attorney  who  has  a  con- 
tingent fee  may  release  it,  and  give  evidence  in  favor  of  his 
client.  The  rule  in  question  is  not  leveled  against  interested 
witnesses,  but  is  founded  in  the  policy  of  stopping  a  disinter- 
ested party  from  testifying  in  favor  of  one  who  sues  in  his 
right." 

Brant  y.  Dennison,  supra,  was  an  action  of  ejectment  against 
a  mortgagor  by  the  administrators  of  the  mortgagee,  who  died 
intestate,  unmarried,  and  without  issue.  On  the  trial,  a  niece 
and  heir  at  law  of  the  intestate,  and  wife  of  one  of  the  admin- 
istrators, was  called  by  them  to  sustain  the  mortgage  on  which 
the  action  was  based.  Being  objected  to  as  incompetent,  be- 
cause she  was  the  wife  of  one  of  the  plaintififs,  and  also  a  dis- 
tributee of  the  estate  represented  in  part  by  her  husband,  and 
therefore  interested,  it  was  shown  that  she  had  previously  exe- 
cuted and  delivered  to  a  third  party  an  assignment  of  all  her 
interest  in  the  mortgage  in  controversy;  and  on  the  author- 
ity of  Carter  v.  Trueman,  Steininger  v.  Hoch,  supra,  and  kin- 
dred cases,  it  was  held  that,  inasmuch  as  she  was  not  a  party 
to  the  suit,  either  actually  or  substantially,  and  her  interest 
as  distributee,  so  far  as  the  claim  in  suit  was  concerned,  hav- 
ing been  divested  by  the  assignment,  she  was  a  competent 
witness.  In  principle,  that  case  is  not  essentially  different 
from  the  one  under  consideration.  The  first  specification  of 
error  is  not  sustained. 
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There  was  no  error  in  rejecting  the  offer  of  evidence  recited 
in  the  second  and  last  specification. 
Judgment  af&rmed.  

WiTNKSsBs  —  CoicPKTVNCT  OT.  —  An  heir  is  a  competent  witness  in  a  ntit 
by  an  exector,  when  he  has  transferred  all  his  interest  in  the  estate:  Sylvester 
▼.  Downer,  20  Vt.  355;  49  Am.  Deo.  786;  and  so  a  devisee  who  releases  all 
interest  under  a  will  is  a  competent  witness  for  the  trustee  appointed  by  it; 
Cooi  V.  Cfrant,  16  Serg.  &  R.  198;  16  Am.  Dec.  564.  And  in  an  action  be- 
tween a  brother  and  sister  relative  to  the  title  to  land  which  both  claim  from 
their  deceased  father,  a  brother  of  the  claimants  and  his  wife,  who  are  par« 
ties  to  the  action,  bat  not  to  the  issues,  who  disclaim  any  interest  in  the  sub* 
ject-matter  of  the  controversy,  are  competent  witnesses:  Martin  v.  Martin^ 
118  Ind.  227.  In  Iowa,  the  code,  sections  3639,  does  not  prohibit  an  heir 
from  testifying  for  the  executor,  in  an  action  against  him  by  another  heir, 
where  the  action  is  not  based  upon  any  alleged  hereditary  rights:  Harrow  r. 
Brownt  76  Iowa,  179. 
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AasuHPSTT  los  Stolbn  Monet.  —  The  custodian  of  stolen  money,  who  re^ 
ceived  it  without  knowing  it  to  have  been  stolen,  but  who.  after  notice 
that  it  was  stolen,  and  that  plaintiff  claimed  it,  paid  it  over  on  the  (H-der 
of  the  thief,  is  liable  to  the  plaintiff  in  assumpsit  therefor. 

Theodore  A.  Lamb  and  C.  L.  Baker ,  for  the  plaintiff  in  error. 
S.  M.  Brainerdj  for  the  defendant  in  error. 

Sterrett,  J.  This  case  having  been  submitted  for  trial, 
without  a  jury,  according  to  the  provisions  of  the  act  of  April 
22,  1874,  P.  L.  109,  the  learned  president  of  the  common  pleas 
found  the  facts  substantially  as  follows:  — 

On  the  morning  of  October  10,  1885,  Richard  Savanack 
stole  from  plaintiff,  in  Buffalo,  New  York,  a  large  sum  of 
money,  four  hundred  dollars  of  which  he  afterwards,  on  tha 
same  day,  deposited  with  defendant,  to  be  returned  to  him  or 
upon  his  order.  When  defendant  received  the  money  he  was 
ignorant  of  the  fact  that  it  had  been  stolen  from  plaintiff  by 
Savanack,  but,  while  it  was  still  in  his  possession  and  under 
his  control,  he  was  notified  of  that  fact  by  plaintiff's  attorney, 
and  that  plaintiff  claimed  it  as  his  property.  Notwithstand- 
ing the  notice,  he  afterwards  paid  the  money,  "  upon  the  order 
of  Savanack,  to  Messrs.  Brundage,  Weaver,  and  Bell,  of  Buf- 
falo, receiving  from  them  a  bond  to  indemnify  him  against  any 
liability  to  any  other  person  for  the  money."     Afterwards, 
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apon  defendant's  refusal  to  pay  the  amount  to  plaintiff,  this 
action  of  assumpsit  was  brought  to  recover  the  same. 

It  does  not  appear  to  have  been  even  questioned  in  the  court 
below,  that,  upon  the  established  facts,  plaintiff  had  a  good 
cause  of  action,  but  the  learned  judge  was  of  opinion  that  he 
could  not  recover  in  the  present  form  of  action,  and  he  accord* 
ingly  entered  judgment  for  defendant.  His  conclusions  of 
law  were  duly  excepted  to,  and  they  now  constitute  the  speci- 
fications of  error  before  us. 

As  found  by  the  learned  judge,  the  money  sued  for  as  money 
had  and  received  by  defendant  to  the  use  of  plaintiff  never 
belonged  to  Savanack,  nor  could  he  have  legally  recovered  any 
part  of  it.  On  the  contrary,  it  was  plaintiff's  money,  stolen 
from  him  by  Savanack,  and  by  the  latter  left  with  the  defend- 
ant. While  it  was  thus  in  his  custody  and  under  his  control 
he  was  fully  informed  of  the  theft,  and  also  that  plaintiff,  as 
owner  of  the  money,  claimed  it.  Under  these  circumstances, 
it  was  clearly  his  duty  to  hold  it  for  plaintiff,  and,  upon  satis- 
factory proof  of  ownership,  to  pay  it  over  to  him.  From  the 
existence  of  that  duty  the  law  raised  an  implied  promise  by 
defendant  to  do  so,  but,  in  disregard  of  his  duty  in  the  prem- 
ises, he  paid  it  over,  on  the  order  of  the  thief,  to  parties  who 
had  no  right  whatever  to  receive  it.  Justice  demands  that  he 
should  now  be  compelled  to  pay  the  amount  to  the  rightful 
owner,  and  there  is  no  good  reason  why  it  should  not  be  re- 
covered in  the  present  form  of  action. 

In  Clarke  v.  Shee,  1  Cowp.  197,  it  was  held  that  case,  for 
money  had  and  received,  will  lie  by  the  true  owner  of  money 
against  a  third  person  into  whose  hands  it  came  mala  fide,  pro- 
vided its  identity  can  be  traced  or  ascertained.  Referring  to 
the  form  of  action  in  that  case,  Lord  Mansfield  characterized 
it  as  "  a  liberal  action  in  the  nature  of  a  bill  in  equity;  and  if, 
under  the  circumstances  of  the  case,  it  appears  that  the  de- 
fendant cannot  in  conscience  retain  what  is  the  subject-matter 
of  it,  the  plaintiff  may  well  support  this  action." 

In  2  Greenleaf's  Evidence,  13th  edition,  sections  102  and 
120,  the  principle  is  thus  stated:  "Where  the  defendant  is 
proven  to  have  in  his  hands  the  money  of  plaintiff,  which  ex 
sequo  et  bono  he  ought  to  refund,  the  law  conclusively  pre- 
sumes that  he  has  promised  to  do  so,  and  the  jury  are  bound 
to  find  accordingly,  and  after  verdict  the  promise  is  presumed 
to  have  been  actually  proved So  if  money  of  the  plain- 
tiff has  in  any  other  manner  come  to  the  defendant's  hands, 
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for  which  he  would  be  chargeable  in  tort,  the  plaintiff  may 
waive  the  tort,  and  bring  assumpsit  on  the  common  counts." 

Assumpsit  was  also  sustained  in  Mason  v.  Waite,  17  Mass. 
558,  upon  the  following  facts:  Bank  notes  done  up  in  a  pack- 
age were  delivered  by  the  owner  to  a  carrier,  who,  without 
authority,  paid  them  to  a  third  party  for  a  loss  at  a  faro-table. 
In  an  opinion  sustaining  a  judgment  in  favor  of  the  owner  of 
the  notes,  against  the  party  to  whom  they  were  thus  paid,  the 
chief  justice,  after  remarking  that  trover  would  have  been  the 
better  action  but  for  the  difficulty  of  identifying  bank  notes^ 
said:  "We  do  not  see,  however,  why  the  action  for  money  had 
and  received  will  not  lie.  The  notes  were  paid  and  received  as 
money,  and  as  to  any  want  of  privity  or  any  implied  promise, 
the  law  seems  to  be  that  where  one  has  received  money  of  an- 
other, and  has  not  a  right  conscientiously  to  retain  it,  the  law 
implies  a  promise  that  he  will  pay  it  over." 

The  defendant,  in  the  case  at  bar,  did  not  better  his  position 
by  improperly  handing  over  the  money  in  question  to  those 
who  had  no  right  whatever  to  receive  it,  after  he  knew  it  had 
been  stolen,  and  that  plaintiff  was  its  true  owner.  The  undis- 
puted facts  connected  with  his  possession  of  the  money,  im- 
mediately before  he  parted  with  it,  are  quite  sufficient  to  raise 
such  an  implied  promise  as  will  support  assumpsit.  We  are 
therefore  of  opinion  that  the  court  erred  in  not  entering  judg- 
ment in  favor  of  plaintiflf  for  the  amount  claimed,  viz.,  four 
hundred  dollars,  with  interest  from  May  24,  1886,  the  time 
suit  was  commenced  before  the  city  recorder. 

Judgment  reversed,  and  judgment  is  now  entered  in  favor 
of  the  plaintiff  and  against  the  defendant  for  four  hundred 
dollars,  with  interest  from  May  24,  1886,  and  costs. 

Assumpsit.  —  An  action  for  money  had  and  received  may  be  maintained 
by  one  person  against  another  when  the  latter  has  in  his  possession  money  to 
which  in  equity  and  good  conscience  the  former  is  entitled:  Lime  Rock  Bank 
V.  Plimpton,  17  Pick.  159;  28  Am.  Dec.  286;  0' Fallon  v.  Boismenu,  3  Mo. 
405;  26  Am.  Dec.  678;  Goddard  v.  Bulow,  1  Nott  &  McC.  45;  9  Am.  Dec. 
663;  Glascock  v.  Lyont,  20  Ind.  1 ;  83  Am.  Dec.  299.  The  right  of  action  for 
money  had  and  received  is  based  upon  the  fact  of  the  receipt  of  money,  or 
its  equivalent,  by  one  from  another,  under  circumstances  such  as  to  raise  ao 
implied  promise  to  repay  it:  Athion  v.  Shepherd,  120  Ind.  69. 


June,  1889.]  Moore  v.  Colt.  845 

Moore  v.  Colt. 

[127  Pennsylvania.  Statb,  289.] 
Contracts  —  Construction  —  Penalty  or  Liquidated  Damages.  —  A  stip- 
ulation ia  a  contract  for  the  sale  of  interest  and  good- will  in  an  omnibus 
business,  that  the  seller  will  not  again  engage  in,  or  use  his  influence  iu 
opposition  to  the  buyer  in,  the  same  business,  and  that  each  party  i» 
"bound  in  the  sum  of  three  hundred  dollars  for  the  faithful  fulfillment 
of  the  above  contract,"  is  a  penalty,  and  not  liquidated  damages,  and 
upon  breach  of  the  contract  by  the  seller,  the  buyer  may  recover  his  ac- 
tual damages  sustained,  which  may  be  computed  by  the  number  of  pas- 
sengers carried  at  regular  rates  by  the  seller  after  violation  of  his  contract. 

Covenant  upon  breach  of  contract. 

George  A.  Allen  and  L.  Rosenzweig,  for  the  plaintiff  in  error. 

E.  L.  Whittelsey,  for  the  defendant  in  error. 

Paxson,  C.  J.  The  defendant  below  was  clearly  liable  for 
his  breach  of  the  agreement  of  May  1,  1880.  The  only  ques- 
tion is  as  to  the  amount  of  damages.  The  jury  rendered  a 
verdict  against  him  for  $602.42.  He  now  claims  that  the 
damages  were  liquidated  by  the  article  of  agreement  at  the 
sum  of  three  hundred  dollars.  The  language  of  said  agree- 
ment is  as  follows:  "And  each  party  is  hereby  held  and  fully 
bound  in  the  sum  of  three  hundred  dollars  for  the  faithful  ful- 
fillment of  the  above  contract."  If  we  interpret  this  contract 
by  this  language,  we  have  the  case  of  a  penalty.  It  is  in 
almost  the  exact  terms  of  the  ordinary  penalty  of  a  bond. 
There  is  no  agreement  "to  forfeit,"  which,  in  Streeper  v.  Wil- 
liams, 48  Pa.  St.  450,  was  held  to  be  the  equivalent  of  the 
words  "to  pay,"  and  to  be  liquidated  damages.  In  Cushing 
V.  DreWj  97  Mass.  445,  Cushing  sold  to  Drew  certain  horses 
and  wagons,  and  the  good-will  of  an  express  business  in  the 
town  of  W.,  for  $650,  and  agreed  in  writing  not  to  do  any  ex- 
press business,  or  cause  any  to  be  done  in  that  town,  so  long 
as  D.  should  do  such  business  there,  and  in  case  he  violated 
the  agreement,  he  was  to  pay  D.  $900.  This  was  held  to  be 
liquidated  damages.  Cushing  stipulated  to  do  a  single  thing, 
viz.,  to  abstain  from  interfering  with  the  business  of  D.,  and  if 
he  failed  in  this,  he  was  to  pay  Drew  the  sum  of  nine  hundred 
dollars.  It  is  difficult  to  see  how  any  doubt  could  have  arisen 
in  that  case. 

The  one  in  hand  is  not  so  clear.  The  parties  have  merely 
bound  themselves  in  the  sum  of  three  hundred  dollars  for  the 
faithful  fulfillment  of  their  contract.     Tliat  contract  was  that 
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Moore  (defendant  below)  agreed  to  sell  to  Colt  (plaintiff  be- 
low) all  his  interest  and  good-will  in  the  "bus  business" 
between  the  borough  of  Waterford  and  Waterford  station, 
together  with  the  "bus"  and  sleigh  then  in  use  by  him,  for 
the  sum  of  $150,  with  the  stipulation  that  the  said  Moore 
should  not  engage  in  or  use  his  influence  in  opposition  to  Colt, 
in  the  passenger,  mail,  or  express  business,  in  any  manner  or 
form;  each  to  be  held  and  fully  bound  as  above  stated  in  the 
sum  of  $300.  The  nature  of  this  stipulation,  whether  a  pen- 
alty or  liquidated  damages,  does  not  depend  upon  which  party 
violates  the  agreement.  Had  the  breach  been  by  Colt,  and  he 
had  refused  to  pay  the  $150,  what  would  have  been  the  meas- 
ure of  damages  in  a  suit  against  him  by  Moore  ?  Would  it 
have  been  the  sum  he  agreed  to  pay, — $150 with  interest?  or 
would  it  have  been  the  $300  as  liquidated  damages?  The  lat- 
ter proposition  cannot  well  be  maintained. 

There  is  no  class  of  cases  which  come  before  us  more  diffi- 
cult to  determine  upon  any  settled  rule  than  this.  It  was 
said  by  Mr.  Justice  Agnew,  in  Streeper  v.  Williams,  supra,  at 
page  454:^"  Upon  no  question  have  courts  doubted  and  differed 
more.  It  is  unnecessary  to  examine  the  numerous  authorities 
in  detail,  for  they  are  neither  uniform  or  consistent.  No  defi- 
nite rule  to  determine  the  question  is  furnished  by  them,  each 
being  determined  more  in  direct  reference  to  its  own  facts  than 
to  any  general  rule.  In  the  earlier  cases,  the  courts  gave  more 
weight  to  the  language  of  the  clause  designating  the  sum  as  a 
penalty  or  as  liquidated  damages.  The  modern  authorities 
attach  greater  importance  to  the  meaning  and  intention  of  the 
parties.  Yet  the  intention  is  not  all-controlling,  for  in  some 
cases  the  subject-matter  and  surroundings  of  the  contract  will 
control  the  intention  where  equity  absolutely  demands  it.  A 
sum  expressly  stipulated  as  liquidated  damages  will  be  re- 
lieved from,  if  it  is  obviously  to  secure  payment  of  another 
sum  capable  of  being  compensated  by  interest.  On  the  other 
hand,  a  sum  denominated  a  penalty  or  forfeiture  will  be  con- 
sidered liquidated  damages,  where  it  is  fixed  upon  by  the  par- 
ties as  the  measure  of  the  damages,  because  the  nature  of  the 
case,  the  uncertainty  of  the  proof,  or  the  difficulty  of  reaching 
the  damages  by  proof,  have  induced  them  to  make  the  dam- 
ages a  subject  of  previous  adjustment Upon  the  whole, 

the  only  general  observation  we  can  make  is,  that  in  such 
case  we  must  look  to  the  language  of  the  contract,  the  in- 
tention of  the  parties  as  gathered  from  all  its  provisions,  the 
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subject  of  the  contract  and  its  surroundings,  the  ease  or 
difficulty  of  measuring  the  breach  in  damages,  and  the  sum 
stipulated,  and  from  the  whole  gather  the  view  which  good 
conscience  and  equity  ought  to  take  of  the  case."  ")  This  lan- 
guage is  so  appropriate  that  I  trust  it  will  justify  the  length  of 
the  quotation. 

The  defendant  contends  that  the  difficulty  of  ascertaining 
the  damages  is  a  reason  why  the  case  should  be  treated  as  one 
of  liquidated  damages.  The  jury,  however,  appear  to  have 
had  no  difficulty  upon  this  head.  The  plaintiff  proved  that 
the  defendant,  in  violation  of  his  contract,  had  carried  a  cer- 
tain number  of  passengers,  which,  at  the  regular  rates  of  fare, 
amounted  to  the  sum  found  by  the  jury.  This  was  just  so 
much  money  practically  taken  out  of  the  plaintiff's  pocket, 
and  no  good  reason  is  apparent  why  he  should  not  be  compen- 
sated. The  defendant  has  no  equity  which  would  constrain 
us  to  hold  that  language  which  technically  provides  a  penalty 
shall  be  treated  as  liquidated  damages.  It  is  true,  the  whole 
amount  he  received  for  the  business,  good-will,  and  property 
was  only  $150.  But  this  claim  was  for  an  interference  with 
his  business  for  over  a  year,  and  the  direct  loss  to  the  plaintiff 
as  found  by  the  jury  was  largely  in  excess  of  the  penalty.  It 
can  readily  be  seen  that  for  such  interference,  continued  for 
years,  the  sum  of  three  hundred  dollars  would  not  be  an  ade- 
quate compensation. 

In  this  view  of  the  case,  we  think  the  evidence  referred  to  was 
properly  admitted.  It  was  not  offered  to  prove  speculative 
profits,  but  to  show  actual  loss  to  the  plaintiff.  Nor  do  we 
find  any  error  in  that  portion  of  the  charge  of  the  learned 
'udge  embraced  in  the  remaining  assignment. 

Judgment  affirmed. 

Contracts.  —  As  to  the  distinction  between  liquidated  damages  and 
penalty:  Extended  note  to  Graham  v.  BicJcham,  1  Am.  Dec.  331-340;  Bagley 
V.  Peddie,  16  N.  Y.  469;  69  Am.  Dec.  713,  and  cases  cited  in  note;  Foley  v. 
McKeegan,  4  Iowa,  1;  66  Am.  Dec.  107,  and  note;  Faster  v.  Beard,  39  Minn. 
33. 
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New  York,  Lake  Erie,  and  "Western  Railroad 
Company  v.  Enches. 

[127  Pennstltania  State,  816.] 
CoNTRiBUTORT  Neoligknce.  —  Passknokr  ON  RAILROAD  Tratx,  who,  after 
reaching  his  station  where  the  train  stops  the  nsual  time,  attempts  to 
alight  after  the  train  has  again  started,  and  after  the  brakeman  has 
warned  him  not  to  make  the  attempt,  is  guilty  of  contributory  negli- 
ligence,  and  cannot  recover  for  an  injury  so  received,  and  the  jury  should 
be  so  instructed. 

Ck)NTRIBUTORT  NEaLIOBNCS  —  INSTRUCTIONS  RUOARDINO  MUST  BE  SPECIFIC. 
—  In  an  action  to  recover  for  personal  injuries,  where  contributory  neg- 
ligence is  attributed  to  plaintifif,  it  is  not  sufficient  to  instruct  the  jury 
generally  that  if  plaintiff  is  guilty  of  contributory  negligence  he  cannot 
recover;  but  the  court  must  explain  to  the  jury  what  facts  would  con- 
stitute such  negligence  in  view  of  the  evidence  adduced. 

Case  for  personal  injuries.  Defendant  in  error  was  a  pas- 
senger on  the  railroad  train  of  plaintifif  in  error,  and  when 
such  train  was  approaching  the  station  where  defendant  in 
error  desired  to  alight,  and  with  which  she  was  well  acquainted, 
she  heard  the  name  thereof  plainly  announced.  As  soon  as  the 
train  stopped,  she  prepared  to  leave  it,  and  advanced  as  far  aa 
the  steps  of  the  car,  though  hindered  somewhat  by  incoming 
passengers.  The  train  stopped  the  usual  time;  and  after  it  had 
again  started,  she  attempted  to  alight.  The  brakeman  warned 
her  not  to  try  to  alight,  and  he  would  stop  the  train.  She  dis- 
regarded his  warning,  and  in  alighting  received  the  injury  for 
which  she  brought  this  action.  The  fourth  and  fifth  requests 
asked  by  plaintiff  in  error  to  be  given  by  the  court  in  char- 
ging the  jury,  and  upon  which  the  first  and  second  assignments 
of  error  are  based,  were  as  follows:  "4.  If  the  jury  believe,  from 
the  evidence,  that  the  plaintiff  undertook  to  get  off  the  train  after 
it  began  to  move,  she  is  guilty  of  contributory  negligence,  and 
cannot  recover."  To  which  the  court  answered:  "This  point,  aa 
a  legal  proposition  applicable  to  the  evidence  in  the  case  on  trial, 
is  refused;  but  we  refer  it  to  you  to  find,  from  the  evidence, 
and  taking  all  the  circumstances  into  consideration,  whether 
the  plaintiff,  in  attempting  to  get  off  the  train,  was  guilty  of 
such  negligence  or  want  of  care  as  contributed  to  the  injuries 
complained  of;  if  she  was,  she  is  not  entitled  to  recover." 
"5.  If  the  jury  believe  that  the  plaintiff  attempted  to  get  off 
after  the  train  was  in  motion,  in  disregard  of  the  warning  of 
the  brakeman  not  to,  she  was  guilty  of  negligence,  and  cannot 
recover."  To  which  the  court  answered:  "This  point  is  re- 
fused, as  applicable  to  the  evidence  in  the  case  on  trial;  but  if 
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you  find  that  the  plaintiff  attempted  to  get  off  of  the  train 
after  it  was  in  motion,  and  if,  taking  all  the  circumstances 
into  account,  you  find  that  this  attempt  was  such  an  act  of 
negligence  and  imprudence  on  her  part  as  contributed  to  her 
injury,  then  she  cannot  recover."  Verdict  against  plaintiff  in 
■error. 

W.  M.  Lindsey,  F.  P.  Ray,  and  J.  0.  ParmUe,  for  the  plain- 
tiff in  error. 

Charles  H.  Noyes,  W.  D.  Hinckley,  R.  Brown,  Charles  W. 
■Stone,  H.  E.  Brown,  W,  E,  Rice,  and  A.  F.  Bole,  for  the  de- 
fendant in  error. 

Green,  J.  There  was  abundant  evidence  in  the  cause  that 
the  plaintiff  got  off  the  car  after  it  had  started,  and  while  it 
was  in  motion.  In  view  of  this  testimony,  the  defendant's 
fourth  and  fifth  points  were  propounded  to  the  court  below. 
There  was  no  evidence  that  there  was  any  necessity,  apparent 
or  real,  for  the  plaintiff  to  leave  the  car  while  it  was  in  motion, 
and  hence  there  was  no  occasion  for  a  qualifying  reservation 
as  to  the  effect  of  her  act  of  leaving  the  car  while  in  motion, 
if  the  jury  believed  such  to  be  the  fact.  We  are  clearly  of 
opinion,  therefore,  that  it  was  the  duty  of  the  learned  court 
below  to  answer  the  points  upon  the  facts  of  which  they  were 
predicated. 

This  being  so,  the  simple  question  raised  by  the  fourth  point 
was,  whether  the  plaintiff  was  guilty  of  contributory  negli- 
gence if  the  jury  believed,  from  the  evidence,  that  she  under- 
took to  get  off  the  train  after  it  began  to  move.  The  mere  fact 
•of  the  accident  proved  that  the  motion  of  the  car  was  suffi- 
•cient  to  cause  the  accident  from  the  attempt  to  leave  th  cai 
after  it  started,  and  hence  the  hypothesis  of  the  point  was 
fairly  presented  in  the  very  terms  in  which  it  was  stated,  and 
required  a  categorical  answer.  We  have  so  often  held  that  it 
is  contributory  negligence  for  a  passenger  to  leave  a  car  while 
it  is  in  motion,  that  it  is  unnecessary  to  discuss  that  question: 
Pennsylvania  R.  R.  Co.  v.  Aspell,  23  Pa.  St.  147;  62  Am.  Dec. 
-323;  McClintock  v.  Penn.  R'y  Co.,  21  Week.  Not.  133.  There 
being  nothing  in  the  circumstances  of  this  case  to  qualify  the 
effect  of  the  facts  presented  in^the  point,  it  should  have  been 
affirmed  as  it  stood.  The  result  of  the  qualified  answer  was  to 
transfer  from  the  court  to  the  jury  the  disposition  of  the  ques- 
tion as  to  the  legal  effect  of  certain  facts  hypotlietically  stated 
in  the  point,  but  warranted  by  sufficient  testimony. 

Am.  St.  Rep.,  Vol.  XIV.— 54 
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The  same  considerations  are  applicable  in  an  increased 
degree  to  the  answer  given  to  the  defendant's  fifth  point. 
There  the  act  of  leaving  the  car  while  in  motion,  and  in  dis- 
regard of  the  warning  of  the  brakeman  not  to  leave,  was  sub- 
mitted to  the  court,  and  was  answered  in  the  same  manner  as 
the  fourth  point  was  answered,  by  referring  the  whole  legal 
effect  of  the  facts  supposed  by  the  point  to  the  jury.  There 
was  distinct  affirmative  evidence  that  such  a  warning  had 
been  given,  but  the  court  entirely  ignored  this  feature  of  the 
point,  and  said  nothing  about  it  in  the  answer.  This  was 
clear  error.  The  answers  to  both  these  points  were  in  reality 
not  answers.  They  were  mere  directions  to  the  jury  that  if 
the  plaintiff  was  guilty  of  contributory  negligence  in  attempt- 
ing to  leave  the  car,  she  could  not  recover.  Of  course  those 
instructions  were  legally  true;  but  they  were  not  instructions 
upon  the  effect  of  the  particular  facts  hypothetically  stated 
in  the  points,  and  hence  were  not  responsive  to  the  points  in 
any  sense.  If  there  had  been  no  evidence  to  support  the  hy- 
potheses of  the  points,  the  error  would  have  been  immaterial; 
but  there  was  such  evidence,  and  the  defendant  had  a  right  to 
a  specific  instruction  upon  the  effect  of  the  facts  stated.  The 
first  and  second  assignments  of  error  are  sustained. 

We  are  of  opinion,  also,  that  the  third  assignment  is  sus- 
tained. On  the  trial  of  such  a  case,  it  is  the  duty  of  the  court 
to  explain  to  the  jury  what  would  constitute  contributory  neg- 
ligence of  the  plaintiff,  and  then  to  instruct  them  that  if  they 
found  such  facts  in  the  case,  the  plaintiff  could  not  recover  if 
the  accident  resulted  wholly  or  in  part  from  such  contributory 
negligence.  It  is  not  enough  to  say,  generally,  to  the  jury 
that  a  plaintiff  cannot  recover  if  he  or  she  has  been  guilty  of 
contributory  negligence.  The  jury  must  be  enlightened  as  to 
what  facts  would  constitute  such  negligence  in  view  of  the 
testimony,  otherwise  they  have  no  guide  by  which  to  regulate 
their  action  in  determining  the  controverted  facts.  In  the 
present  case,  there  was  no  definition  or  statement  of  any  kind 
as  to  what  was  the  meaning  of  contributory  negligence,  or  as 
to  what  kind  of  facts  would  constitute  it,  or  even  tend  to  prove 
it.  There  is  but  one  sentence  in  the  charge  on  that  subject, 
and  that  is  a  mere  general  statement  of  the  rule  of  law  that  a 
plaintiff  who  has  been  guilty  of  contributory  negligence  cannot 
recover.  All  the  rest  of  the  charge  is  upon  the  alleged  negli- 
gence of  the  defendant  and  the  question  of  damages,  and 
under  the  whole  charge,  and  the  answers  to  the  points,  the 
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jury  were  without  any  inBtructions,  either  upon  the  meaning 
of  the  term  "  contributory  negligence,"  or  upon  the  question 
as  to  whether  there  were  any  facts  in  evidence  either  proving 
or  tending  to  prove  that  there  was  contributory  negligence  in 
the  case.  "We  have  frequently  held  that  such  charges  are  mis- 
leading, and  therefore  erroneous.  The  third  assignment  is 
sustained.  The  fourth  and  fifth  assignments  are  not  sus- 
tained. 
Judgment  reversed,  and  new  venire  awarded. 

CoNTRiBCTTORT  Neoligbnce.  —  In  an  action  against  a  company  for  the 
death  of  a  passenger  who  was  killed  by  attempting  to  leave  the  train  while 
in  motion,  it  appearing  that  he  had  failed  to  avail  himself  of  the  opportu- 
nity to  alight  during  the  usual  stop  allowed  for  outgoing  passengers,  but 
waited  till  the  train  began  to  move,  in  the  absence  of  carelessness  on  the  part 
of  the  company's  employees,  the  company  was  not  liable  for  such  passenger's 
death:  Illinois  etc.  R.  R.  Co.  v.  Slatton,  54  111.  133;  5  Am.  Rep.  109. 

CoNTRrBUTORY  NEGLIGENCE  IN  Ax,iGHTiNo  FROM  TRAINS  while  in  motion: 
Central  Railroad  and  Banking  Co.  v.  Letcher,  69  Ala.  106;  44  Am.  Rep.  505,. 
and  note;  Jewell  v.  Chicago  etc.  R'y  Co.,  54  Wis.  610;  41  Am.  Rep.  63,  and 
note.  Whether  it  is  contributory  negligence  in  a  passenger  to  alight  from 
a  moving  train  is  ordinarily  a  question  for  the  jury  to  determine:  Raben 
v.  Central  R.  R,  Co.,  72  Iowa,  732;  but  a  plaintiff's  negligence  in  alighting 
from  a  moving  train  must  be  the  proximate  cause  of  his  injury  before  it  will 
bar  bis  right  of  recovery:  Craven  v.  Central  Pae.  R.  R.  Co.,  72  Cal.  345. 
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Will  as  Conveyance  —  Statute  of  Frauds  —  Specific  Ferformanob.  — 
A  will  providing  that  the  beneficiary  thereunder  shall  have  immediate 
possession  of  the  land  of  the  testatrix,  provided  he  shall  take  the  latter 
and  care  for  her  as  one  of  his  own  family  during  her  natural  life,  is  a  suf- 
ficient compliance  with  the  statute  of  frauds,  where  the  beneficiary  takes 
possession  and  complies  with  his  part  of  the  contract  as  indicated  by  the 
paper;  and  in  such  case,  the  fact  that  it  is  not  to  take  effect  finally  until 
the  testator's  death  will  not  prevent  specific  performance  during  the  tes- 
tator's lifetin::e. 

EjEcrMENT — Evidence.  —  Where  Defendant  in  Ejectment  Claims  under 
THE  Will  of  a  living  person  providing  that  he  shall  have  immediate  pos- 
session of  the  land  in  dispute  on  condition  that  he  takes  the  testatrix 
and  cares  for  her  as  one  of  his  own  family  during  her  natural  life,  evi- 
dence is  admissible  to  show  that  he  took  and  still  retains  possession 
under  the  will,  that  the  testatrix  lived  with  him  for  a  long  time,  and 
that  he  has  performed  his  part  of  the  contract  as  indicated  by  the  will. 

Ejectment  —  Statute  of  Frauds  —  Will  as  Convkyance.  —  Defendant  in 
ejectment,  who  has  taken  and  retaii)s  possession,  and  has  performed  his 
part  of  the  contract  as  indicated  in  the  will  of  a  living  person,  providing 
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that  he  shall  take  immediate  possession  of  the  land  in  dispute,  on  condi- 
tion that  he  will  take  and  care  for  testatrix  as  one  of  his  own  family 
daring  her  natural  life,  cannot  be  deprived  of  his  possession  because  the 
contract  is  contained  in  the  will,  'ihe  latter  is  a  sufficient  compliance 
with  the  statute  of  frauds,  as  constituting  a  memorandum  for  the  sale  of 
lands. 

Ejectment  by  Tuit  against  Smith,  who  was  in  possession  of 
the  disputed  land,  claiming  under  the  will  of  Sarah  Smith, 
who  was  living  at  the  time  of  trial.  Verdict  for  plaintiff. 
Defendant  assigns  error. 

Edward  Campbell^  George  D.  Howell,  and  E.  H.  Reppert,  for 
the  plaintiff  in  error. 

A.  D.  Boyd,  P.  S.  Morrow,  and  D.  M.  Hertzog,  for  the  defend- 
ant in  error. 

Green,  J.  By  the  terras  of  the  paper  called  the  last  will 
and  testament  of  Sarah  Smith,  she  devises  all  her  estate,  real 
and  personal,  to  Laura  E.  Smith,  and  expressly  states  that  she 
does  80  for  the  kindness  and  care  toward  her  in  sickness  and 
in  health,  "and  care  during  all  my  natural  life."  She  adds 
that  it  is  her  desire  that  Smith  shall  have  possession  of  the 
house  on  November  1,  1884,  and  take  her  with  him,  and  take 
care  of  her  as  one  of  his  own  family.  Without  anything  more, 
and  without  possession  of  the  property  on  the  part  of  Smith, 
and  performance  by  him  of  the  acts  mentioned  in  the  will  to 
be  done  by  him,  the  paper  in  question  could  not  be  regarded 
as  anything  more  than  a  will,  revocable  at  the  mere  pleasure 
of  the  testator.  But  the  offer  of  parol  proof  introduces  other 
facts  into  the  case,  and  as  these  were  rejected  by  the  court 
oelow,  they  must  be  regarded  as  true  for  the  purposes  of  this 
•sase.  These  facts  were,  that  the  defendant,  the  devisee  named 
n  the  will,  took  possession  of  the  house  and  land  in  dispute 
ander  the  will,  and  in  pursuance  of  it,  and  that  he  was  still 
there  at  the  time  of  the  trial;  that  the  testatrix,  Sarah  Smith, 
moved  into  the  premises  with  the  devisee,  in  pursuance  of  the 
intention  stated  in  the  will,  and  there  remained  for  a  long 
time;  and  that  the  defendant  at  all  times  performed  his  part 
of  the  agreement  indicated  in  the  paper. 

The  offer  should  have  been  somewhat  more  specific,  and 
stated  the  acts  which  the  defendant  did  in  performance  of  his 
part  of  the  agreement;  but  as  it  does  allege  an  actual  perform- 
ance, it  should  be  regarded  as  made  in  good  faith,  and  there- 
fore as  fairly  raising  the  question  for  consideration.     Viewed 
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in  that  light,  the  question  is,  What  effect  is  produced  upon 
the  testamentary  paper  if  the  facts  offered  to  he  proved  are 
true?  It  has  long  been  held  that  such  a  case  is  not  affected 
by  the  statute  of  frauds,  because  the  terms  of  the  agreement 
are  put  in  writing,  to  wit,  the  will,  and  this  is  a  sufficient 
compliance  with  the  requirements  of  the  statute:  Brinker  v. 
Brinker,  7  Pa.  St.  53.  The  circumstance  that  it  is  not  to  take 
effect  finally  until  after  the  testator's  death  will  not  prevent  a 
specific  performance  during  the  life  of  the  testator,  if  he  has 
put  the  other  party  to  the  agreement  in  possession  of  the  land. 
This  was  held  in  McCue  v.  Johnston,  25  Id.  306,  where  the  de- 
cree was  refused  only  because  there  was  no  provision  for  pos- 
session during  the  life  of  the  devisor  in  either  the  will  or 
written  contract,  and  no  sufficient  proof  of  a  verbal  contract 
for  such  possession.  But  in  Johnston  v.  McCue,  34  Id.  180, 
the  same  will  and  agreement  were  enforced  in  favor  of  the  first 
devisee  against  devisees  by  a  subsequent  will,  on  the  ground 
that  the  first  will  and  agreement  must  be  treated  as  an  exe- 
cuted contract,  which  the  devisor  was  not  at  liberty  to  disre- 
gard. It  is  true,  in  that  case,  the  stipulation  of  the  devisee 
was  expressed  in  a  written  paper,  but  the  decision  of  the  ques- 
tion as  to  how  the  will  was  to  be  regarded  was  not  put  upon* 
that  ground;  and  in  Brinker  v.  Brinker,  supra,  the  devisee'si 
part  of  the  contract  was  in  parol,  but  he  was  nevertheless  held 
entitled  to  treat  the  will  as  a  contract,  and  not  as  a  will,  and 
to  have  specific  performance.  It  is  true,  this  was  before  our 
statute  of  frauds  was  passed,  but  the  will  was  held  to  be  a  suf- 
ficient writing  to  take  the  case  out  of  the  statute  in  any  event. 
In  McCue  v.  Johnston,  supra,  the  court  said:  "  In  point  of  facl 
so  far  as  the  instrument  by  which  the  conveyance  is  to  take 
place  is  involved,  it  is  an  executed  contract  on  condition,  to 
take  effect  at  the  time  specified.  A  devise  transfers  the  legal 
estate,  and  not  an  equity  to  be  perfected  by  another  instru- 
ment. It  is  the  same  as  if  a  deed  had  been  executed  to  take 
effect  in  futuro,  only  that  the  common-law  incident  of  a  feoff- 
ment forbids  the  freehold  remaining  in  abeyance,  and  a  resort, 
must  therefore  be  had  to  a  devise  or  a  conveyance  under  the 
statute  of  uses." 

It  is  clear,  therefore,  upon  all  the  authorities,  that  the  testa- 
mentary character  of  the  testator's  agreement  is  not  a  bar  to 
relief  as  upon  an  executed  contract.  The  difficulty  in  regard 
to  possession  by  the  devisee  during  the  lifetime  of  the  devisor 
is  removed,  in  the  present  case,  by  the  fact  that  the  will  itself 


654  Wilson  v.  Van  Leeb.  [Penn. 

provides  for  a  present  possession  to  begin  the  day  after  the 
will  was  executed.  Now,  the  offer  of  proof  was,  that  such 
possession  was  actually  taken  by  the  devisee,  and  that  he  lit- 
•erally  complied  with  the  terms  of  the  will  by  taking  the  devi- 
sor in  with  him,  and  keeping  her  there  a  long  time,  and  that 
he  performed  all  of  his  part  of  the  contract,  and  is  still  in  pos- 
«ession.  The  only  practical  question,  then,  is,  Can  he  be  de- 
prived of  his  possession  because  the  contract  is  contained  in  a 
testamentary  paper?  Certainly  not,  if  for  no  other  reason 
because  depriving  him  of  his  possession  would  disable  him 
from  the  further  performance  of  his  contract,  for  which  pur- 
pose his  possession  is  indispensable  according  to  the  terms  of 
the  will  itself. 

We  think,  therefore,  the  learned  court  below  was  in  error 
in  rejecting  the  offer  of  proof  by  the  defendant. 

Judgment  reversed,  and  new  venire  awarded. 

Wills.  —  An  instrument  passing  property  in  the  donor's  lifetime,  although 
•of  alleged  testamentary  character,  being  not  absolutely  a  will,  must  be  a 
deed,  for  there  is  no  middle  ground:  HiUman  v.  Bonslaugh,  13  Pa.  St.  344; 
63  Am.  Dec.  474.  As  to  when  instruments  will  operate  as  deeds,  and  not  as 
•wills,  see  BurUngton  University  v.  Barrett,  22  Iowa,  60;  92  Am.  Dec.  376,  and 
extended  note  383-389;  5Aaj|)  t.  Hall,  86  Ala.  110;  11  Am.  St.  Rep.  28,  and 
jaot«. 
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[127  Pennsylvania  State,  371.] 

WiTNSSSBS — Competency  to  Prove  Handwriting, — It  is  within  the  prov- 
ince of  the  court  to  hold  a  witness  competent  to  testify  as  to  the  genuine- 
ness of  handwriting,  on  the  ground  of  his  familiarity  with  it,  though  the 
witness  has  not  seen  the  alleged  writer  write  later  than  thirty-two  years 
before  the  trial,  and  then  had  only  seen  him  write  two  or  three  times. 
The  jury,  however,  are  the  judges  of  the  weight  to  which  such  evidence 
is  entitled. 

Witnesses  —  Competency  to  Prove  Handwritino.  — No  arbitrary  limit 
of  time  can  be  fixed  within  which  a  witness  must  have  seen  writing  done 
in  order  to  be  competent  to  testify  to  its  genuineness.  His  intelligence, 
habits  of  observation,  and  apparent  strength  and  confidence  of  memory 
must  first  be  considered  by  the  court,  and  if  it  determines  to  admit  his 
evidence,  the  jury  must  then  determine  what  weight  they  will  accord  it. 

SviDKNCK  —  Almanac  —  Judicial  Notice.  —  Counsel  may  refer  to  an  al- 
manac, in  his  argument  to  the  jury,  to  show  that  a  witness  has  testified 
falsely  as  to  a  certain  day  of  a  certain  week  or  month,  although  the 
Almanac  is  not  proved  and  put  in  evidence.  The  court  will  take  judicial 
AOtice  of  the  coincidence  of  the  days  of  the  week  with  the  days  of  the 
month. 
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EviDENCB — Judicial  Notice. — Matters  of  which  judicial  notice  !a  taken, 
as  the  dates  in  an  almanac,  need  not  be  put  in  evidence. 

Pleading  and  Practice  —  Objection  to  Almanac  as  Evidence. — That 
counsel  used  an  almanac  in  his  argument  to  the  jury,  to  show  that  a  wit- 
ness testified  falsely  as  to  a  certain  date,  is  not  open  to  objection  on  the 
ground  that  such  use  of  the  almanac  deprived  plaintiff  of  the  benefit  of 
argument  upon  it.  Such  surprises  are  incident  to  every  trial,  and  within 
the  discretion  of  the  court. 

Issue  devisavit  vel  non,  to  try  whether  a  certain  paper,  to 
which  there  were  no  subscribing  witnesses,  was  a  codicil  to 
the  last  will  of  Need  ham  Wilson.  The  paper  was  as  fol- 
lows:— 

"August  13,  1865. 

"  I  give  thes  fiew  lines  to  Caroline  Carman  to  show  that  I 
want  her  to  have  the  sum  of  twelve  hundred  dollars  at  my 
death  she  livd  with  mee  A  number  of  years  And  got  verry 
little  for  it  so  i  thought  it  rite  to  leave  her  This  little  sum  to 
to  be  paid  out  of  my  home  property 

"from  Needham  Wilson." 

Margaret  Manahan  testified  that  she  had  known  Wilson  for  a 
long  time;  that  she  saw  him  write  and  sign  his  name  to  the 
paper  dated  August  13,  1865,  and  that  she  was  positive  that 
that  date  did  not  fall  on  Sunday,  for  reasons  given  by  her.  In 
his  argument  to  the  jury,  counsel  offered  to  show  from  an 
almanac  that  August  13,  1865,  did  fall  on  Sunday.  This  was 
objected  to,  and  objection  sustained.  Another  witness,  Cor- 
nelius Carman,  testified  that  thirty -two  years  before  the  trial 
he  was  living  with  Wilson,  and  saw  him  write  two  or  three 
letters  at  that  time;  that  in  October,  1865,  he  also  saw  him 
write  a  memorandum  of  articles  which  he  wished  to  purchase, 
and  also  at  that  time  saw  him  write  his  own  name  on  a  check, 
but  had  not  seen  him  write  since.  Judgment  for  plaintiffs, 
and  defendants  bring  this  writ  of  error. 

/.  Hay  Brown,  and  S.  H.  Reynolds,  for  the  plaintiflFs  in 
error. 

D.  G.  Eshleman  and  A.  Herr  Smith,  for  the  defendants  in 
error. 

Mitchell,  J.  The  competency  of  Cornelius  Carman  was 
in  the  first  instance  clearly  a  matter  for  the  court,  and  no  sub- 
sequent evidence  having  raised  any  dispute  of  fact  upon  it, 
the  learned  judge  was  right  in  saying  that  the  court  was  the 
sole  judge  of  competency,  and  refusing  to  allow  the  jury  to 
review  the  ruling.     Had  the  facts  upon  which  the  judge  held 
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him  prima  facie  competent  been  denied  or  contradicted,  it 
might  have  been  proper  to  submit  the  whole  matter  to  the  final 
decision  of  the  jury:  Lee  v.  Welsh,  1  Week.  Not.  453;  but  there- 
was  no  such  conflict  as  made  that  course  necessary. 

The  learned  judge  was  also  within  the  line  of  authorities  in 
holding  that  Carman  had  sufficient  knowledge  of  Wilson's- 
handwriting  to  make  him  competent  to  testify  concerning  it. 
It  is  said  to  be  sufficient  if  the  witness  has  seen  the  party 
write  but  once,  and  then  only  his  name:  1  Greenl.  Ev.,  sec. 
577;  and  probably  no  higher  standard  can  be  fixed  for  a  den- 
nite  rule,  though,  considering  the  untrustworthiness  of  opin- 
ions on  handwriting  in  general  (see  note  of  Chief  Justice  Red- 
field  to  his  edition  of  Greenleaf,  vol.  1,  sec.  578),  such  evidence 
ought  to  be  guarded  with  great  caution.  Nor  in  the  nature  of 
things  is  it  possible  to  fix  any  arbitrary  limit  of  time  within 
which  the  witness  must  have  seen  the  writing  done.  That 
must  depend  on  his  intelligence,  his  habit  of  observation  of 
such  matters,  the  apparent  strength  and  confidence  of  his 
memory,  etc.,  which  must  be  passed  upon  in  the  first  instance 
by  the  trial  judge.  Carman's  knowledge  seems  not  only  to 
have  been  extremely  stale,  but  of  the  narrowest  extent,  and  if 
the  learned  judge  had  held  that  it  was  too  remote  and  unre- 
liable to  qualify  him,  we  should  not  have  been  disposed  to- 
disagree  with  him.  But  the  matter  was  within  his  discretion, 
and  his  conclusion  was,  as  already  said,  within  the  line  of  the 
authorities.  It  was  therefore  for  the  jury,  and  not  for  us,  to- 
determine  the  weight  to  which  the  testimony  should  be  enti- 
tled. The  assignments  of  error  in  relation  to  Carman's  testi- 
mony are  therefore  not  sustained. 

We  are  obliged,  however,  to  hold  that  the  court  erred  in 
refusing  to  permit  the  counsel  for  defendants  below  to  refer  to- 
the  almanac  to  show,  in  support  of  his  argument  against  the 
testimony  of  Margaret  Manahan,  that  a  certain  date  in  1865 
fell  upon  Sunday.  All  of  the  authorities  agree  that  this  is 
one  of  the  matters  that  do  not  require  to  be  proved,  but  are 
taken  judicial  notice  of,  without  evidence.  "  Neither  is  it 
necessary  to  prove  ....  the  coincidence  of  days  of  the  week 
with  days  of  the  month":  1  Greenl.  Ev.,  sec.  5;  and  see  Star- 
kie  on  Evidence,  pt.  3,  sec.  20  (p.  738  of  10th  Am.  ed.).  "It 
is  wholly  immaterial  whether  the  facts  of  public  and  general 
history,  and  their  dates,  are  recognized  by  the  court,  sua  spontCy 
the  chronicles  or  almanacs  being  used  merely  to  aid  the  mem- 
ory; or  whether  they  will  remain  unnoticed  until  suggested  by 
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the  parties  and  verified  by  the  books;  or  whether  the  books 
themselves  are  adduced  by  the  parties  as  instruments  of  evi- 
dence,—  the  process  and  the  result  being  in  each  case  the 
same":  3  Greenl.  Ev.,  sec.  269. 

The  mere  mode  of  introducing  the  almanac  seems  to  vary, 
as  indicated  by  the  last  extract  from  Greenleaf,  but  as  all  the 
authorities  agree  that  no  proof  is  necessary,  it  follows  that  it 
is  not  required  to  be  put  in  evidence  at  all.  "  The  almanac  in 
such  cases  is  used,  like  the  statutes,  not  strictly  as  evidence, 
but  for  the  purpose  of  refreshing  the  memory  of  the  court  and 
jury":  State  v.  Morris,  47  Conn.  179.  "The  almanac  is  part 
of  the  law  of  England":  Pollock,  C.  B.,  in  Tutton  y.  Darke,  5 
Hurl.  &  N.  649. 

In  Hanson  v.  Shackleton,  4  Dowl.  48,  there  was  a  rule  to  set 
aside  a  writ  on  the  ground  that  it  was  dated  on  Sunday,  and 
the  report  proceeds:  — 

"Coleridge,  J.:  Have  you  an  affidavit  showing  that  the  day 
on  which  this  writ  is  dated  was  a  Sunday? 

"Bayly:  The  affidavit  does  not  state  that  it  was  Sunday, 
but,  the  day  of  the  month  being  given,  the  court  is  bound  to 
take  judicial  notice  on  what  day  of  the  week  that  day  fell. 
C.  A.  V. 

"Coleridge,  J.:  I  have  consulted  the  other  judges,  and  they 
are  of  opinion  I  ought  to  take  judicial  notice  of  what  the  day 
was  on  which  this  day  of  the  month  fell.     Rule  absolute." 

So  in  Reed  v.  Wilson,  41  N.  J.  L.  29,  there  was  a  declaration 
on  a  note  dated  August  12th,  at  four  months,  and  on  de- 
murrer assigning,  inter  alia,  that  the  narr.  showed  demand 
and  protest  on  December  14th,  one  day  too  soon,  the  court 
took  judicial  notice  that  December  15th  was  Sunday,  and, 
therefore,  that  the  demand  was  made  on  the  proper  day. 

In  Philadelphia  etc.  R.  R.  Co.  v.  Lehman,  56  Md.  226,40  Am. 
Rep.  415,  it  was  held  that  "it  is  the  duty  of  the  court  to  notice 
the  days  of  the  week  on  which  particular  days  of  the  month 
fall;  and  hence  we  know,  without  other  averment  (on  de- 
murrer), that  the  28th  of  July  was  Sunday." 

And  in  Mackintosh  v.  Lee,  57  Iowa,  358,  it  was  said  by  the 
court:  "The  petition  alleges  that  the  defendant  entered  into 
the  written  lease  on  March  10,  1878.  Courts  take  judicial 
notice  that  the  tenth  day  of  March,  1878,  was  Sunday.  The 
petition,  therefore,  in  effect,  alleges  that  the  lease  was  executed 
on  Sunday";  and  it  was,  therefore,  held  that,  under  the  plead- 
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ings,  evidence  was  not  admissible  that  the  lease  was  executed 
on  Monday. 

These  authorities  (and  none  have  been  found  in  opposition 
to  them)  show  clearly  that,  howewr  often  departed  from  as  a 
matter  of  convenience,  the  rule  is,  that  matters  of  which  judi- 
cial notice  is  taken,  including  the  dates  in  the  almanac,  do 
not  require  to  be  put  in  evidence  at  all. 

It  is  argued  for  the  defendant  in  error  that  the  fact  of 
August  13th  having  been  Sunday  did  not  necessarily  contra- 
dict Mrs.  Manahan,  and  therefore  that  even  if  the  court  below 
committed  an  error,  it  was  an  immaterial  one,  for  which  the 
judgment  should  not  be  reversed.  But  there  was  an  apparent 
contradiction,  which,  at  least,  required  explanation;  and  in  a 
case  where  the  evidence  in  support  of  the  plaintiflF's  case  was 
so  meager,  it  is  impossible  to  say  that  even  a  slight  doubt 
thrown  on  the  testimony  of  the  main  witness  would  not  have 
turned  the  scale  in  the  minds  of  the  jury. 

It  is  also  argued  that  the  almanac  having  been  brought 
forward  at  so  late  a  stage  in  the  case  deprived  the  plaintiflF 
below  of  the  benefit  of  an  argument  upon  it  by  one  of  her 
counsel.  But,  in  this  respect,  it  was  like  any  other  argument 
or  illustration  which  counsel  may  make  towards  the  end  of  a 
case.  If  it  has  not  been  anticipated,  it  is  a  surprise,  and  that 
is  a  risk  which  parties  must  encounter  in  every  case.  If 
counsel  had  run  the  calculation  back  himself,  so  as  to  show 
that  that  day  was  Sunday,  no  one  could  have  questioned  his 
right  to  do  so.  His  reference  to  the  almanac  was  no  more 
than  a  reference  to  the  multiplication  table,  as  a  labor-saving 
mode  of  refreshing  or  confirming  knowledge  legally  presumed 
to  be  in  everybody's  mind.  This  kind  of  surprise  is  one  of 
the  dangers  incident  to  every  contest,  and  the  only  relief 
against  it  is  the  discretion  of  the  judge,  where  the  new  matter 
or  new  view  may  lead  to  substantial  injustice,  and  is  such  as 
could  not  reasonably  have  been  foreseen,  to  allow  an  oppor- 
tunity of  reply,  or  subsequently  to  grant  a  new  trial. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Witnesses  to  Prove  Handwkitino  —  Competency. — Witnesses  who 
have  seen  a  party  write  are  competent  to  testify  as  to  the  genuineness  of 
writings  alleged  to  have  been  written  by  him:  Trains  v.  Brovm,  43  Pa.  St.  9; 
S2  Am.  Dec.  540;  Clark  v.  Wyatt,  15  Ind.  271;  77  Am.  Dec.  90;  Cross  v. 
People,  47  111.  152;  95  Am.  Dec.  474;  Pope  v.  Askew,  1  Ired.  16;  35  Am.  Dec 
729,  and  note;  Bulen  v.  Granger,  63  Mich.  311. 
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PfioviNCE  OF  JuRT  WITH  Respect  TO  EVIDENCE.  -The  jury  must  decide 
open  the  weight  to  be  given  the  testimony  of  witnesses:  Kelly  v.  Emerv.  75 
Mich.  147;  Norris  v.  State,  87  Ala.  85. 

Judicial  Notice.  —  Proof  ia  never  required  of  facta  judicially  noticed: 
Note  to  LanTear  v.  Mestier,  89  Am.  Dec.  664.  Aa  to  what  facts  are  judi- 
cially noticed:  Id.  663-697.  Judicial  notice  is  taken  of  the  general  system 
of  governmental  surveys  of  state  lands:  Quinn  v.  Champagne,  38  Minn.  322. 
Judicial  notice  will  be  taken  that  land  in  Indiana  described  as  "the  east 
half  of  the  southeast  quarter  of  section  22,  township  23  north,  range  10  east," 
IS  not  a  fractional  eighty -acre  tract:  Peck  v.  Sims,  120  Ind,  345.  Courts  of 
Alabama  will  take  judicial  notice  of  the  fact  that  large  sums  have  been  in- 
vested in  the  mineral  development  of  that  state;  that  the  method  of  washing 
ores  is  such  that  a  sediment  necessarily  accumulates  upon  the  lands  below 
where  such  washing  is  done:  Cli/ton  Iron  Co.  v.  Dye,  87  Ala.  468.  But 
courts  do  not  take  judicial  notice  of  the  records  of  land  titles  in  the  office  of 
the  register  of  deeds:    Williams  v.  Langevim,  40  Minn.  180. 

Evidence.  —  Almanac,  when  admissible  in  evidence:  Mumhower  v.  State, 
65  Md.  11;  39  Am.  Rep,  414,  and  note. 


Martin  v.  Frantz. 

[127  Pennsylvania  State,  389.1 

CoKTRACTS  —  Consideration.  —  An  agreement  to  accept  a  smaller  sum  in 
satisfaction  of  a  larger  one  presently  due  is  without  consideration  and 
void,  and  the  actual  acceptance  of  the  smaller  sum  does  not  discharge 
the  debt  even  as  an  accord  and  satisfaction. 

Suretyship.  —  Co-surety's  Right  to  Contribution  arises  out  of  hia 
payment  of  more  than  his  due  proportion  of  the  joint  obligation,  and 
dates  from  such  payment,  unaffected  by  the  fact  that  the  statute  of  limi- 
tations has  barred  any  direct  liability  of  his  co-surety  to  the  creditor. 

Assumpsit  by  Frantz  as  the  assignee  of  one  Eshbach  on 
a  note  given  by  John  U.  Charles  as  principal,  and  David 
Martin  and  B.  U.  Charles  as  sureties.  This  note  was  given 
April  1,  1879,  payable  one  year  after  date,  and  the  interest 
thereon  was  paid  yearly  by  John  U.  Charles,  until  1884,  when 
he  became  insolvent,  and  unable  to  make  any  further  pay- 
ments. On  April  1,  1886,  David  Martin,  by  his  son  J.  M. 
Martin,  paid  the  assignee  and  holder  of  the  note  one  year's 
interest,  from  April  1,  1884,  and  also  seven  hundred  dollars, 
one  half  of  the  principal,  with  the  understanding  and  agree- 
ment that,  upon  such  payment,  he  (Martin)  was  to  be  released 
and  relieved  from  all  further  liability  on  the  note.  On  Janu- 
ary 1,  1888,  Eshbach  indorsed  and  delivered  the  note  to  J.  M. 
Frantz,  who  brought  this  action  against  B.  U.  Charles,  David 
Martin,  and  J.  U.  Charles.  B.  U.  Charles  never  paid  anything 
on  the  note,  nor  promised  to  pay,  and  consequently  entered  the 
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plea  of  limitations  successfully.  David  Martin  interposed  a 
plea  of  accord  and  satisfaction,  and  also  the  statute  of  limita- 
tions. The  jury  was  instructed  to  return  a  verdict  for  plain- 
tiff, and  defendant  excepted  to  the  charge.  Verdict  and 
judgment  for  plaintiff  against  J.  U.  Charles  and  D.  Martin  for 
$861.70.     Martin  appeals,  and  assigns  error. 

Philip  D.  Baker,  for  the  plaintiff  in  error. 

W.  R.  Wilson  and  Andrew  M.  Frantz,  for  the  defendant  in 
error. 

Mitchell,  J.  It  is  too  well  settled  to  admit  of  discussion 
that  an  agreement  to  accept  a  smaller  sum  in  satisfaction  of 
a  larger  one  presently  due  is  without  consideration,  and  can- 
not be  enforced:  Brockley  v.  Brockley,  122  Pa.  St.  1;  and  the 
actual  acceptance  of  such  smaller  sum  is  not  a  good  discharge 
of  the  debt,  even  as  accord  and  satisfaction:  Mechanics^  Bank 
V.  Huston,  11  Week.  Not.  389. 

It  is  clear,  therefore,  that  the  agreement  relied  on  by  the 
defendant  below  was  without  consideration  in  the  way  of  bene- 
fit accruing  to  the  plaintiff,  and  it  must  fail  as  a  defense  un- 
less it  imposed  some  burden  or  disadvantage  on  the  defend- 
ant. All  that  is  claimed  for  it  in  this  regard  is,  that  it  allowed 
the  statute  of  limitations  to  run  in  favor  of  the  co-surety,  B.  U. 
Charles,  and  thus  deprived  defendant  of  his  right  to  contribu- 
tion. The  authorities,  however,  are  quite  uniform  that  this 
result  does  not  follow. 

"  The  right  of  action  for  contribution  does  not  arise  until 
payment  of  more  than  a  due  proportion,  and  hence  the  statute 
of  limitations  does  not  begin  to  run  until  then":  De  Colyar  on 
Guaranties,  Morgan's  Am.  ed.,  354;  and  see  Parsons  on  Con- 
tracts, 33-37,  and  cases  there  cited. 

The  precise  point  involved  here  has  been  expressly  decided 
by  several  courts  of  the  highest  authority.  Thus  in  Peaslee  v. 
Breed,  10  N.  H.  489,  34  Am.  Dec.  178,  one  of  two  joint  makers 
of  a  note  was  protected  against  the  holder  by  the  statute  of 
limitations,  while  the  other,  through  payments  made  by  him- 
self, remained  liable.  The  latter,  having  paid,  was  held  enti- 
tled to  recover  of  the  former  his  share  for  contribution,  Parker^ 
C.  J.,  saj'ing:  '*  We  are  of  opinion  that  the  plaintiff  is  entitled 
to  recover  for  the  amount  paid  after  the  period  when  no  action 
could  have  been  sustained  directly  against  the  defendant  by 
tlie  payee  of  the  note." 

In  Boardman  v.  Paige,  11  N.  H.  438,  the  rule  is  thus  stated: 
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''When  one  promisor  still  continues  liable,  ....  and  is  com- 
pelled to  pay,  ....  the  liability  of  the  co-promisors  for  con- 
tribution will  still  remain,  notwithstanding  ....  they  may 
be  discharged  by  the  operation  of  the  statute  of  limitations 
from  their  liability  to  the  promisee." 

In  Wood  V.  Leiand,  1  Met.  387,  it  was  said  by  Chief  Justice 
Shaw:  "Defendants  contend  that  as  they  could  not  be  held 
responsible  to  the  obligee  after  the  year,  so  they  would  not  be 
liable  for  contribution  to  a  surety  after  that  time.  But  the 
court  are  of  opinion  that  the  statute  of  limitations  cannot  be 
80  applied.  It  may  well  be  admitted  that  the  statute  of  limi- 
tations would  be  a  good  bar  to  an  action  by  the  obligee;  .... 
but  the  right  of  action  by  the  surety  for  contribution  does  not 
accrue  at  the  breach  of  the  bond,  but  upon  his  payment  of  the 
money  pursuant  to  that  breach." 

And  in  Camp  v.  Bostwick,  29  Ohio  St.  337,  5  Am.  Rep.  669, 
it  was  held  that  the  right  to  contribution  does  not  arise  di- 
rectly from  the  original  instrument  of  joint  obligation,  but 
from  the  equity  of  one  who  has  borne  more  than  his  just 
share  of  a  joint  burden;  and  "this  equity  having  once  arisen 
between  co-sureties,"  says  Mcllvaine,  J.,  "neither  the  creditor, 
the  principal,  the  statute  of  limitations,  nor  the  death  of  a 
party,  can  take  it  away." 

It  is  thus  clear  on  the  authorities  that  whatever  rights  of 
contribution  plaintiff  in  error  may  hav^  arise  out  of  his  pay- 
ment of  more  than  his  due  proportion  of  the  joint  obligation, 
and  will  date  from  such  payment,  entirely  unaffected  by  the 
fact  that  the  statute  of  limitations  has  barred  any  direct  lia- 
bility of  his  co-surety  to  the  creditor. 

The  agreement  relied  on,  being,  therefore,  without  consid- 
eration, either  by  way  of  advantage  to  the  plaintiff  or  disad- 
vantage to  the  defendant,  was  not  a  valid  defense,  and  the 
learned  judge  was  right  in  directing  a  verdict  for  plaintiff. 

Judgment  affirmed.  

Suretyship  —  Right  ot  Co-surety  to  Contribution. — This  subject  is 
thoroughly  discussed  in  an  extended  note  to  Oross  v.  Davis,  10  Am.  St.  Rep. 
639-647. 

Acceptance  of  a  Lesser  Sum  does  not,  ordinarily,  bar  a  demand  for  a 
greater:  White  v.  Kuntz,  107  N.  Y.  518;  1  Am.  St.  Rep.  880;  but  an  offer  to 
pay  less  than  the  whole  amount  of  a  debt  before  due,  in  full  satisfaction 
thereof,  and  an  acceptance  of  the  offer,  and  payment  accordinjily,  constitute 
an  accord  and  satisfaction  supported  by  a  good  consideration:  Boyd  v.  Moots, 
75  Iowa,  151. 
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Long  v.  Paul. 

(127  Pennsylvania  State,  456.] 
Wills  —  Construction  —  Lws  Estate.  —  A  bequest  by  a  testator  of  the 
"improvements"  and  "income"'  of  his  dwelling-house  and  lot  to  his 
wife  for  her  own  use,  "  so  long  as  she  keeps  my  name,"  with  directions 
that  she  should  pay  his  debts,  and,  if  necessary,  sell  so  much  of  the  land 
as  should  be  required  for  that  purpose,  and  to  keep  the  rest,  and  in  case 
of  her  remarriage,  she  was  to  have  "  one  half  of  all  my  real  and  personal 
property  for  her  own  use,"  creates  only  a  life  estate  in  the  devisee  dur- 
ing widowhood. 

Ejectment  by  Catharine  Paul  and  others  against  Jacob 
Long  and  wife.  The  testator  died,  leaving  surviving  him 
Catharine  Paul,  married  to  Elias  Paul,  and  other  brothers 
and  sisters,  who  are  plaintiffs  here.  He  also  left  surviving 
him  his  wife,  Sarah  Maurer,  who  remained  his  unmarried 
widow  until  her  death.  She  left  surviving  her  her  father 
and  mother,  Jacob  and  Rachel  Long,  who,  together  with  her 
brothers  and  sisters,  are  in  possession  of  the  disputed  prem- 
ises. The  will  of  Cornelius  Maurer  is  as  follows:  "I  give  and 
bequeath  to  my  beloved  wife,  Sarah  Maurer,  all  my  household 
furniture,  my  library  in  my  mansion  or  dwelling-house,  my 
cow  and  heifer,  and  hogs  chickens,  and  all  my  carpenter 
tools,  and  all  grain  and  other  personal  property  not  mentioned^ 
also  all  moneys  and  money  due  me  or  hereafter  may  come 
due  to  be  collected  by  my  beloved  wife  Sarah  Maurer,  herein 
named,  as  soon  after  my  deceased  as  can  be  consistently 
with  a  property  settlement  of  all  my  debts;  and  to  have  an 
to  hold  the  same  to  her  and  assigns;  and  I  also  give,  devise^ 
and  bequeath  to  her,  my  said  wife  Sarah  Maurer,  all  my  im- 
provements and  income  of  my  messuage  and  lot  and  house 
where  I  now  live,  and  all  that  peace  of  land  where  Samuel 
Weary  lived,  now  deceased,  bud  now  occupied  by  his  wido 
Catharine  Weary,  on  which  a  dwelling-house  and  barn  is  on, 
containing  ninety-three  acres,  more  or  less,  with  its  appurte- 
nances; and  all  that  piece  or  parcels  of  land  situated,  etc.,  here 
described,  on  the  south  by  Mahanoy  Creek,  on  the  west  by 
Benjamin  Kness  and  others,  on  the  north  by  land  of  the  es- 
tate of  Thomas  Henninger,  on  the  east  by  lands  of  Amos 
Vastine;  and  my  beloved  wife,  Sarah  Maurer,  is  to  pay  all  my 
debt,  and  if  she  cannot  pay  it,  she  shall  sell  so  much  of  the 
land  to  pay  for  the  rest  of  the  land,  and  keep  it  for  her  one 
youse,  as  long  as  she  keeps  my  name  and  after  she  marries  and 
dound  keep  my  name  any  more  she  shall  have  the  one  half  of 
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all  my  real  and  personal  property  for  her  own  youse  and  the 
other  half  I  beques  to  my  3  sisters  share  and  shore  alike 
Catharine  intermarried  to  Elias  Paul,  Sellome  intermarried 
with  John  Groh,  Lusina  intermarried  with  Joseph  B.  Becker. 
Lastly  I  appoint  my  esteemed  friend  Jarred  Henninger  to 
be  the  executor  of  this  my  last  will  and  testament  after  my 
beloved  wife,  Sarah  Maurer,  dound  keep  my  name  my  above 
executor  shall  thevide  it  to  my  wife  the  one  half  of  all  real 
and  personall  property  and  the  other  half  to  my  three  sisters 
share  and  share  alike  if  can  be  devided  without  spoyling  the 
hole  if  spoyling  the  hole  he  shall  selling  it  at  public  sale  and 
divided  the  money  is  directed  in  witness  whereof,  I  Cornelius 
Maurer  the  testator  have  to  this  my  will  written  on  one  sheet 
of  paper  set  my  hand  and  seal  this  tenth  day  of  September 
A..  D.  one  thousand  eight  hundred  and  seventy-eight." 

"  Cornelius  Maurer.     [l.  s.] 

"Witness:  C.  K.  Weikel. 

Daniel  Billman." 
Judgment  for  plaintiffs.     Defendants  bring  error. 

S.  B.  Boyer,  for  the  plaintiffs  in  error. 

Charles  B.  Witmer,  for  the  defendants  in  error. 

Mitchell,  J.  The  draughtsman  of  this  will  had  a  very 
limited  command  of  the  English  language,  and  even  this  was 
evidently  hampered  by  the  recollection  of  the  form-book.  But 
taking  the  whole  will  together,  the  testator's  intention  is  rea- 
sonably clear  to  give  his  wife  the  use  and  income  of  his  whole 
estate  so  long  as  she  remained  his  widow,  and  of  half  of  it  in 
case  she  remarried,  but  not  in  either  event  to  give  her  more 
than  a  life  estate  in  the  realty.  The  lands  are  expressly  given 
to  her  "  to  keep  for  her  own  use,  as  long  as  she  keeps  my 
name,"  which  is  plainly  a  gift  during  widowhood,  and,  there- 
fore, an  estate  for  life  determinable  on  a  second  marriage.  In 
this  regard  the  case  is  not  distinguishable  from  Cooper  v.  Pogue, 
92  Pa.  St.  254,  87  Am.  Rep.  681,  and  indeed  is  by  no  means  so 
strong  a  case  for  plaintiffs  in  error's  contention  as  that  was. 

The  first  devise  as  to  realty  is  of  the  "improvements  and 
income"  of  his  dwelling-house,  and  it  is  conceded  that  these 
words  in  general  carry  the  land.  But  the  gift  of  the  improve- 
ments and  income  is  only  "  so  long  as  she  keeps  my  name," 
and  cannot  be  more  effective  than  a  gift  of  the  land  itself, 
which,  expressed  in  those  terms,  would  not  extend  beyond  a 
life  estate. 
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Nor  is  this  estate  enlarged  by  the  provision  that  she  shall 
pay  the  debts,  and  if  she  cannot  (otherwise)  she  shall  sell  so 
much  of  the  land  as  will  enable  her  to  keep  the  rest.  This  is 
only  a  power,  not  an  estate,  and  is  limited  to  the  payment  of 
debts,  thus  merely  enabling  the  devisee  to  do  in  her  own  way 
what  the  law  would  do  compulsorily  for  her  without  this  pro- 
vision. So  far,  indeed,  as  this  clause  of  the  will  bears  upon  its 
construction  at  all,  it  would  seem  to  indicate  that  the  testator 
himself  did  not  intend  to  give  a  fee;  for  if  he  had  done  so,  the 
power  of  sale  would  have  been  superfluous,  except  as  a  matter 
of  convenience  on  account  of  the  possibility  of  the  determina- 
tion of  the  estate  by  a  second  marriage. 

But  after  the  devise  to  the  widow  so  long  as  she  remains 
unmarried,  there  is  a  provision  for  the  case  of  her  remarriage, 
in  which  event  she  is  to  have  "  the  one  half  of  all  my  real  and 
personal  property  for  her  own  use,  and  the  other  half  I  be- 
queath to  my  three  sisters,"  etc.,  and  the  further  provision  that 
the  executor  shall  make  the  division,  and  if  it  cannot  be  done 
without  spoiling  the  whole,  then  he  shall  sell  the  property  and 
"divide  the  money  as  directed";  and  it  is  argued  that  this  is 
a  gift  of  the  corpus  of  one  half  in  case  of  remarriage,  and 
therefore,  unless  the  first  estate  was  a  fee,  a  larger  provision  in 
case  of  second  marriage  than  in  the  event  of  remaining  a 
widow,  which  would  be  clearly  contrary  to  the  testator's  main 
intent.  While  a  fee  in  one  half  would  probably  have  been 
called  by  the  early  lawyers  an  estate  of  higher  dignity  than  a 
life  estate  in  the  whole,  I  am  not  aware  of  any  rule  which 
would  enable  us  to  say  as  a  matter  of  law  that  it  was  a  larger 
or  more  favorable  provision  for  a  widow.  That  is  a  question 
of  fact  which  depends  on  circumstances,  and  must  always  be 
largely  a  matter  of  individual  choice.  But  it  is  by  no  means 
clear  that  this  is  the  proper  construction  of  the  provision  in 
case  of  remarriage.  On  the  contrary,  the  repetition  of  the  phrase 
"  for  her  own  use"  seems  rather  to  be  meant  to  continue  the 
idea  of  a  life  estate  contained  in  the  preceding  clause,  and  if 
BO,  the  direction  to  the  executor  to  make  the  division  of  the 
property,  and  if  that  cannot  be  done,  to  sell,  and  divide  the 
money,  would  be  subject  to  the  same  limitation,  to  wit,  to  her 
own  use  for  life.  As  the  widow,  however,  did  not  remarry,  our 
only  concern  with  these  parts  of  the  will  is  their  bearing  on  the 
construction  of  the  previous  clause,  and  as  to  it  they  give  us 
very  little  light. 

On   the  whole  will,  even  if  the  intent  to  give  only  a  life 
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estate  were  more  doubtful  than  it  is,  we  could  not  distinguish 
this  case  from  Cooper  v.  Pogue,  already  cited.  With  variations 
of  language,  the  substance  of  the  gifts  is  identical,  and  while 
will  cases  are  rarely  precedents  for  more  than  the  principles 
they  illustrate,  yet  where  there  is  such  substantial  identity, 
not  only  in  intent,  but  in  expression,  the  prior  case  is  at  least 
very  strong  confirmation  of  the  correctness  of  the  view  we 
have  taken  of  the  present.  And  the  same  remarks  apply  with 
great  force  to  the  notably  analogous  case  of  Nash  v.  Simpson, 
78  Me.  142. 

The  learned  judge  below  gave  the  true  construction  to  the 
will,  and  we  do  not  think  his  reference  to  the  auditor's  report, 
etc.,  in  a  previous  cause  under  the  same  will,  was  going  out- 
side of  the  case  stated  for  facts,  but  only  a  reference  by  way  of 
illustration  and  confirmation  of  his  views,  to  an  authority  that 
was  necessarily  very  pertinent. 

Judgment  affirmed. 

Wills.  —  Where  a  testator  gave  and  bequeathed  to  his  wife  "  the  farm  " 
«pon  which  he  lived,  also  all  his  personalty,  so  long  as  she  remained  a  widow, 
and  at  the  expiration  of  that  time,  the  whole  property  remaining  to  descend 
to  his  daughter,  the  widow  took  only  a  life  estate  in  both  real  and  personai 
property,  while  the  daughter  took  a  vested  remainder  in  both;  Green  v.  Hewitt, 
•97  111.  113;  37  Am.  Rep.  102,  and  note  104.  Compare  Koenig  v.  Krc{/1,  87 
£y.  95;  12  Am.  St.  Rep.  463,  and  note. 
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[127  Pennsylvania  State,  500.] 

C/OMDITIONAL  Salb  Void  A3  TO  CREDITORS.  — A  Written  consignment  aflSxed 
to  an  invoice,  and  accepted  in  writing  by  the  consignee,  stating  that 
the  piano  consigned  is  the  property  of  the  consignor,  and  is  so  to  re- 
main until  fully  paid  for,  that  it  is  shipped  and  delivered  to  the  con- 
signee upon  the  express  condition  that  he  shall  remit  the  price  asked,  or 
return  the  piano,  at  hia  own  expense,  at  the  expiration  of  the  time  stated, 
is  a  conditional  sale,  with  an  agreement  that  the  title  is  to  remain  in  the 
consignor  until  the  price  is  paid;  and  although  it  is  good  as  between  the 
consignor  and  consignee,  it  is  void  as  to  the  latter's  creditors. 

Factor's  Goods,  Consigned  to  a  Factor  for  Sale,  remain  the  property 
of  the  consignor,  and  are  not  subject  to  tlie  debts  of  the  factor;  and  no 
ingenious  contract  is  required  to  protect  tliem  from  his  creditors. 

Fraudulent  Conveyance.  —  An  agreement  made  for  the  purpose  of  cov- 
ering up  a  sale  and  preserving  a  lien  in  the  sellers  for  the  price  of  the 
goods  is  void  as  respects  creditors  of  the  buyer,  whether  credit  was  given 
before  or  after  the  delivery  of  the  goods.  A  consignment  made  for  such 
purpose  is  no  better  than  any  other  device. 
AM.  St.  Kep.,  Vol.  XIV.— ."ift 
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Lewis  Dewartj  for  the  plaintififs  in  error. 

S.  P.  Wolverton  and  George  B.  Reimenanyder^  for  the  defend- 
ants in  error. 

By  Court.  This  was  a  feigned  issue  under  the  sheriff's  in- 
terpleader act.  The  pivotal  question  is,  whether  the  property 
levied  upon  by  the  sheriff  had  been  consigned  to  Hill,  the  de- 
fendant in  the  execution,  as  the  factor  or  consignee  of  Peek 
and  Son,  to  be  sold  by  him  on  their  account,  or  whether  the 
transaction  amounted  to  a  conditional  sale,  with  an  attempted 
reservation  of  a  lien  for  the  price.  The  court  below  took  the 
latter  view  of  it,  and  instructed  the  jury  accordingly.  All  of 
the  assignments  of  error  bear  upon  this  point. 

We  see  no  error  in  the  ruling  of  the  court.  The  whole  con- 
tract appears  from  the  two  papers,  the  one  headed  "  Terms  of 
Consignment,"  and  signed  by  Peek  and  Son,  and  the  other 
headed  "  Consignee's  Agreement,"  and  signed  by  F.  K.  Hill. 
It  is  true  the  words  "consignor"  and  "consignee  "  appear  suf- 
ficiently conspicuous,  but  these  are  merely  labels  which  the 
parties  have  placed  upon  the  transaction;  we  must  look  within 
to  see  its  real  nature,  and  it  is  immaterial  what  the  parties 
designate  it.  We  thus  learn  from  the  terms  of  consign- 
ment that  the  piano  named  and  invoiced,  and  consigned  to 
Hill,  "  is  the  property  of  Peek  and  Son,  of  New  York  City, 
and  is  to  remain  their  property  until  fully  paid  for;  and  the 
said  Peek  and  Son  ship  and  deliver  the  same  upon  the  express 
condition  that  F.  K.  Hill,  of  Sunbury,  in  the  state  of  Pennsyl- 
vania, shall  remit  the  sum  of  $165  to  them  therefor,  within 
....  from  the  date  hereof,  or  return  the  said  piano  to  them 
at  the  expiration  of  the  said  time,  at  the  expense  of  the  said  F. 
K.  Hill."  Then  follows  the  consignee's  agreement,  by  which 
Hill  acknowledges  having  received  the  piano  on  consignment, 
that  it  is  to  remain  the  property  of  Peek  and  Son  until  paid 
for,  and  if  not  paid  for,  to  be  returned,  at  his  own  expense,  etc. 

That  this  was  not  an  ordinary  transaction  between  consignor 
and  consignee  is  too  plain  for  argument.  Where  goods  are 
consigned  to  a  factor  for  sale,  they  remain  the  property  of  the 
consignor,  and  are  not  subject  to  the  debts  of  the  factor,  and 
no  ingenious  contract  is  required  to  protect  them  from  his 
creditors.  There  is  nothing  upon  the  face  of  the  papers  to  in- 
dicate that  Hill  was  to  sell  the  pianos  for  the  account  of  Peek 
and  Son,  as  their  factor.  On  the  contrary,  it  was  manifestly 
u  sale  to  Hill,  with  an  agreement  that  the  title  was  to  remain 
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in  Peek  and  Son  until  the  price  was  paid.  The  arrangement 
was  good  between  the  parties,  but  worthless  as  to  Hill's  cred- 
itors. The  secret  lien  attempted  to  be  created  cannot  aflfect 
them.  It  would  seem  almost  a  waste  of  time  at  this  late  day 
to  cite  authority  for  so  evident  a  proposition.  I  will  refer, 
however,  to  Thompson  v.  Paret,  94  Pa.  St.  275,  where  it  was 
said  by  our  late  brother  Trunkey:  "Whatever  the  form  of  the 
agreement,  if  its  purpose  was  to  cover  up  a  sale  and  preserve 
a  lien  in  the  vendors  for  the  price  of  the  goods,  it  was  void  as 
respects  creditors,  whether  the  credit  was  given  before  or  after 
the  delivery  of  the  goods.  A  consignment  for  such  object  was 
no  better  than  any  other  device":  See  also  Stadtfeld  v.  Hunts- 
man, 92  Id.  53;  37  Am.  Rep.  661;  Forrest  v.  Nelson,  108  Pa. 
St.  481.  These  decisions  are  in  harmony  with  along  line  of 
cases  which  are  familiar  to  the  profession.  What  we  have 
said  covers  all  the  assignments  of  error. 
Judgment  affirmed. 

Agreement  to  Consign  Goods  to  an  insolvent  for  selling  purposes  is  not 
raudulent  as  to  creditors,  and  vests  no  property  in  the  consignee  subject  to 
levy,  where  such  agreement  provides  that  the  goods  must  not  be  sold  below 
the  invoice  price,  which  is  to  be  paid  to  the  consignor,  the  consignee  to  keep 
all  money  over  that  amount,  and  to  return  any  goods  remaining  unsold:  Mc- 
CuUough  V.  Porter,  4  Watts  &  S.  177;  39  Am.  Dec.  68,  and  cases  cited  in  note. 

Conditional  Sales.  —  Contracts  for  the  lease  of  pianos  and  other  personal 
property  providing  for  payment  in  installments  are  usually  considered  as 
conditional  sales,  with  the  rights  and  liabilities  which  grow  out  of  the  latter 
transactions:  Oerow  v.  Castello,  II  Col.  560;  7  Am.  St.  Rep.  260,  and  particu- 
larly cases  cited  in  note;  compare  Wheeler  etc.  Mfg.  Co.  v.  Beil,  115  Pa.  St. 
487;  2  Am.  St.  Rep.  575,  and  note. 

Factors.  —  Property  in  goods  consigned  to  a  factor  for  sale  remains  in  the 
consignor,  and  can  be  levied  upon  by  the  creditors  of  the  consignor:  Bonner 
V.  Marsh,  10  Smedes  &  M.  376;  48  Am.  Dec.  754;  compare  Bank  of  Rochester 
V.  Jones,  4  N.  Y.  497;  65  Am.  Dec.  290,  and  note;  First  Nat.  Bank  v.  Ege, 
109  N.  Y.  120;  4  Am.  St.  Rep.  431,  and  note. 
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[127  Pennsylvania  State,  601.] 

Corporations.  — Stock  Certificate3  issued  by  a  corporation  having  power 
to  issue  them  are  a  continuing  affirmation  of  the  ownership  of  the 
special  amount  of  stock  by  the  person  designated  therein  or  his  as- 
signee, and  a  purchaser  has  a  right  to  rely  thereon  and  claim  the  benefit 
of  an  estoppel  in  his  favor  as  against  the  corporation. 

Corporations  —  Stockholders,  Rights  of.  —  Where  one  has  expended 
money  upon  the  faith  of  official  certificates  of  stock  issued  by  a  corpo- 
ration, he  has  a  right  to  be  indemnified,  to  the  extent  of  his  expenditure, 
against  loss  from  false  certificates,  but  only  because  of  such  expenditure. 

Corporations.  —  Fraudulent  Stock  Certificates  are  not  certificates,  in 
legal  contemplation,  and  give  no  rights  of  their  own  force.  Still,  the  act 
of  the  corporation  in  issuing  them,  they  having  been  accepted  and  acted 
upon  in  good  faith  by  another,  estops  the  corporation  from  denying  their 
validity. 

OOBPORATIONS  —  RIGHTS  OF  HOLDER  OP  FRAUDULENT  StOCK.  —  Where 
fraudulent  certificates  of  stock  are  issued  to  one  and  transferred  by  him 
to  another  £is  collateral  security  for  a  pre-existing  debt,  the  latter,  hav- 
ing advanced  nothing  on  the  faith  of  the  statements  made  in  the  stock, 
is  not  injured  thereby,  and  has  no  claim  for  indemnity  which  he  can  en- 
force against  the  corporation. 

Corporations. — Pledgee  of  Fraudulent  Certificates  of  Stock,  who 
has  advanced  money  upon  the  faith  of  the  representations  made  in  the 
face  of  the  stock,  is  entitled  to  indemnity  for  his  loss  against  the  corpo- 
ration issuing  the  stock. 

Corporations  —  Rights  of  Pledgee  of  Fraudulent  Certificates  of 
Stock.  —  Where  the  holder  of  fraudulent  certificates  of  stock,  who  has 
no  right  of  indemnity  thereon,  pledges  them  to  one  who  in  good  faith 
advances  money  on  the  faith  of  the  representations  made  on  the  face  of 
the  stock,  and  receives  as  indemnity  genuine  shares  instead  of  the  false 
ones,  the  latter  becomes  the  absolute  owner  of  the  genuine  shares,  and 
the  pledgor  has  no  right  of  recovery  as  against  him. 

John  G.  Johnson  and  Williajn  H.  Lex,  for  the  appellant. 
F.  Carroll  Brewster  and  F.  H.  Cheyney,  for  the  appellee. 

Green,  J.  Undoubtedly,  the  overshadowing,  controlling 
question  in  this  ease  is  the  character  of  the  plaintiff's  title. 

Certainly  the  relation  of  pledgor  and  pledgee  was  intended 
to  be  created  by  the  original  transaction  between  the  parties. 
We  should  have  no  difficulty  in  enforcing  the  pledge  in  this 
proceeding  and  in  accordance  with  the  decree  of  the  court  be- 
low, if  the  proper  conditions  existed  with  relation  to  the  sub- 
stance of  the  pledge.  The  case  is  quite  peculiar,  not  to  say 
without  parallel,  in  its  facts. 

The  plaintiff  had  possession  of  two  papers  which  purported 
to  be  certificates  of  stock  of  the  West  Philadelphia  Passenger 
Railway  Company,  one  for  two  hundred  and  the  other  for  one 
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hundred  shares.  The  former  was  issued  in  the  name  of  John 
W.  Patten  and  Son,  and  the  latter  in  the  name  of  Charles 
Lennig.  These  certificates  the  plaintiff  pledged  to  the  defend- 
ant as  collateral  security  for  the  payment  of  three  notes,  made 
by  himself,  payable  to  his  own  order,  each  for  the  sum  of 
eleven  thousand  five  hundred  dollars.  The  actual  transaction 
was  made  by  one  Capp,  who  borrowed  the  money  from  the 
defendant  and  delivered  to  him  the  notes  of  Elbert  and  the 
certificates.  The  money  was  borrowed  and  the  notes  and  cer- 
tificates delivered  in  1876,  and  the  notes  were  renewed  from 
time  to  time.  The  certificates  were  transferred  early  in  1876, 
on  the  books  of  the  company,  into  the  name  of  the  defendant^ 
and  continued  to  be  held  by  him.  In  September,  1877,  it  was- 
discovered  that  these  certificates,  along  with  a  large  number 
of  others,  had  been  fraudulently  issued  by  John  S.  Morton,  the 
president  of  the  company,  and  that  they  were  altogether  false 
and  spurious.  The  plaintiff,  being  utterly  insolvent,  neither 
redeemed  them,  nor  at  any  time  offered  to  pay  any  part  of  the 
debt. 

Upon  proceedings  instituted  against  the  company,  it  was  de- 
termined that  as  against  persons  who  had  paid  for  the  stock, 
or  advanced  money  upon  the  faith  of  it,  the  company  was 
estopped  from  denying  its  legality,  and  was  bound  to  either 
issue  genuine  shares,  or  pay  value  for  those  which  were  false. 
The  court  in  which  those  proceedings  were  conducted  specially 
decreed  that  Josiah  Kisterbock  was  entitled  to  receive  certifi- 
cates for  three  hundred  genuine  shares  of  the  stock,  or,  in  case 
of  his  refusal  to  take  shares,  he  could  take  seventy-five  dollars 
per  share  in  money  for  the  spurious  shares  held  by  him.  He 
elected  to  take  the  three  hundred  shares,  and  did  so,  and  it  is 
these  shares  which  the  plaintiff  claims  to  have  decreed  to  him 
upon  payment  of  the  debt  and  interest  due  to  Kisterbock.  The 
latter  claims  they  are  his  absolutely,  without  liability  to  ac- 
count to  the  plaintiff  for  anything  connected  with  them. 

It  is  entirely  undisputed  that  the  plaintiff  never  bought 
these  shares,  and  that  when  they  were  pledged  to  Kisterbock 
he  alone  advanced  all  the  money  that  was  advanced  upon 
them  and  on  the  faith  of  their  genuineness. 

It  has  not  been  found  as  a  fact  by  the  master,  in  the  pres- 
ent case,  that  the  plaintiff  was  ever  the  owner  of  these  stocks, 
or  that  he  ever  paid  any  money  for  tliem,  or  advanced  any 
money  on  them  to  Morton  or  to  any  otlier  person.  The  plain- 
tiff alleged  that  there  was  a  large  balance  of  account  due  to 
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him  by  Morton  from  the  year  1870,  and  that  he  received  these 
shares,  or  was  entitled  to  hold  them  as  security,  for  the  pay- 
ment of  that  indebtedness  and  of  other  and  further  indebted- 
ness due  upon  an  accounting.  But  he  also  alleged  and 
testified  that  he  borrowed  money  for  Morton  on  the  shares  of 
West  Philadelphia  railway  stock,  giving  his  own  notes,  and 
pledging  the  certificates  of  stock  as  collateral.  The  whole 
subject  of  these  transactions,  and  of  Elbert's  claim,  both  as  a 
creditor  of  Morton  upon  an  accounting,  and  as  a  lender  of 
money  to  Morton  upon  faith  of  these  stocks,  was  thoroughly 
and  most  fully  considered  and  decided  by  the  master  in  the 
present  case,  when  acting  as  master  in  another  case,  in  which 
Elbert  claimed  to  recover  for  the  value  of  shares  of  stock  in 
the  same  company  pledged  to  Isaac  Jeanes  &  Co.  The  mas- 
ter then  reported  that  there  was  no  sufficient  evidence  before 
him  to  prove  the  alleged  indebtedness  of  Morton  to  Elbert,  and 
he  ruled  that  if  the  false  stock  certificates  were  delivered  to 
Elbert  as  security  for  an  antecedent  debt,  he  was  not  a  holder 
of  them  for  value.  The  master  further  held  in  that  case  that 
the  true  subject  of  the  pledge  was,  not  shares  of  stock,  but  a 
right  to  be  indemnified  for  the  fraudulent  acts  of  the  com- 
pany's officers,  and,  even  conceding  that  the  plaintiff  had  an 
interest  in  the  stock,  to  that  extent  it  passed  to  Jeanes  &  Co. 
when  they  advanced  money  on  the  faith  of  the  stock,  and  that 
it  was  fully  asserted  and  availed  of  by  them.  The  master  also 
held  that  the  new  shares  issued  to  Jeanes  &  Co.  were  lawfully 
disposed  of  by  them  under  powers  contained  in  the  pledge, 
without  liability  to  account  to  Elbert,  and  he  therefore  rec- 
ommended a  decree  dismissing  the  plaintiff's  bill.  On  excep- 
tions filed,  the  master's  report  was  overruled  by  the  common 
pleas,  and  the  plaintiff  was  held  to  be  entitled  to  a  recovery. 

While  the  record  of  that  case  was  in  that  condition  the  pres- 
ent case  came  before  the  same  master,  and  in  obedience  to  the 
decree  of  the  court  in  the  Jeanes  case  he  declined  to  sustain 
his  own  views,  but  reported  that  the  plaintiff  was  entitled  to  a 
decree,  because  the  court  of  common  pleas  had  so  decided  in 
the  case  of  Jeanes.  Since  then,  however,  this  court  sustained 
the  master's  report  in  that  case,  and  reversed  the  decree  of  the 
common  pleas:  Jeanes^s  Appeal,  116  Pa.  St.  573;  2  Am.  St. 
Rep.  624.  We,  however,  then  considered  but  the  one  question 
of  the  power  of  the  pledgees  to  sell  the  pledge  and  the  lawful- 
ness of  its  exercise.  That  question  does  not  arise  in  this  case, 
as  the  pledgee  here  still  holds  the  new  shares  of  stock  issued 
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to  him  in  exchange  for  the  false  shares  received  from  El- 
bert. 

Upon  a  present  examination  of  the  report  of  the  master  in 
the  Jeanes  case  we  fully  approve  the  views  expressed  by  him 
as  to  the  true  character  of  the  pledge.  It  was  not  a  pledge  of 
shares  of  stock,  but  simply  of  a  right  to  receive  indemnity  for 
the  fraudulent  acts  of  the  officers  of  the  railway  company  in 
issuing  the  spurious  shares.  The  master,  in  thus  regarding  the 
subject,  simply  followed  the  ruling  of  this  court  in  the  case  of 
Mount  Holly  Paper  Co.^s  Appeal,  99  Pa.  St.  513,  in  which 
Sharswood,  C.  J.,  speaking  of  the  right  of  the  pledgees  of  cer- 
tain other  false  shares  of  the  stock  of  this  same  West  Phila- 
delphia Passenger  Railway  Company  by  the  same  John  S. 
Morton  and  other  officers  of  the  company,  said:  "Their  claim 
on  the  company  was  not,  indeed,  on  the  stock.  It  was  a 
claim  to  be  indemnified  for  the  fraudulent  acts  of  the  officers 
of  the  company  from  which  they  allege  that  they  have  suf- 
fered damage."  In  the  original  proceeding  in  the  suit  of 
Swain  v.  West  Philadelphia,  Passenger  R^y  Co.,  the  master  based 
his  report  upon  the  proposition  that  "  the  liability  of  the  rail- 
way company  arises  on  the  principle  of  estoppel  which  the 
necessities  of  trade  and  commerce  require.  Stock  certificates 
issued  by  a  corporation  having  power  to  issue  are  a  continu- 
ing affirmation  of  the  ownership  of  the  special  amount  of 
stock  by  the  person  designated  therein  or  his  assignee,  and  the 
purchaser  has  a  right  to  rely  thereon,  and  claim  the  benefit  of 
an  estoppel  in  his  favor  as  against  the  corporation";  citing 
Holbrook  v.  New  Jersey  Zinc  Co.,  57  N.  Y.  616;  Willis  v.  Derby 
E'y  Co.,  6  Week.  Not.  461;  In  re  Bahia  and  San  Francisco 
Ry  Co.,  L.  R.  3  Q.  B.  585;  Bnnlc  of  Kentucky  v.  Bank,  1  Pars. 
Cas.  180.  Undoubtedly  this  is  the  correct  principle  upon 
which  to  administer  relief  in  all  such  cases. 

This  being  so,  it  will  be  seen  at  once  that  the  right  to  relief 
depends  upon  the  equity  of  the  person  claiming  it.  If  he  has 
expended  money  upon  the  faith  of  the  official  certificates  of  the 
officers  of  the  company,  he  has  a  right  to  be  inden)nified  to 
the  extent  of  his  expenditure  against  loss  from  false  certifi- 
cates, but  only  because  of  the  fact  of  his  expenditure.  The 
false  certificates  are  no  certificates  in  legal  contemplation,  and 
give  no  rights  of  their  own  force.  But  the  act  of  the  officers 
in  issuing  them  having  been  accepted  and  acted  upon  by  an- 
other, the  company  cannot  be  heard  to  deny  the  truth  of  the 
fact  represented.     It  is  simply  the  application  of  the  principle 
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well  expressed  in  Freeman  v.  Cooke,  2  Ex.  654,  and  In  r» 
Bahia  and  San  Francisco  Ry  Co.,  stipra,  that,  "If  you  make 
a  representation  with  the  intention  that  it  shall  be  acted  upon 
by  another,  and  he  does  so,  you  are  estopped  from  denying, 
the  truth  of  what  you  represent  to  be  the  fact."  But  if  what 
was  pledged  by  Elbert  to  Kisterbock  was  not  shares  of  stock 
but  a  right  to  indemnity  on  account  of  a  good-faith  advance- 
ment of  Kisterbock's  own  money,  made  by  Kisterbock  him 
self,  it  is  difficult  to  understand  upon  what  principle  th^ 
plaintiff  is  entitled  to  any  recovery  upon  any  view  of  thf- 
facts  of  this  case.  There  is  no  finding  on  this  record  tha*. 
Elbert  ever  owned  or  bought  or  paid  a  dollar  of  money  for 
these  particular  shares  of  stock.  They  were  not  even  prima 
facie  his,  as  they  were  issued  in  the  names  of  other  parties, 
and  were  transferred  into  the  name  of  Kisterbock  immediately 
after  he  received  them.  Elbert  was  himself  examined  and 
cross-examined  as  a  witness  at  great  length.  But  he  gave  no. 
testimony  as  to  his  acquisition  of  these  particular  shares  whicb 
were  delivered  to  Kisterbock,  nor  to  any  of  the  facts  of  the 
transaction.  He  said  he  received  very  many  shares  from. 
Morton;  that  those  he  received  in  1870  were  as  security  for 
the  indebtedness  due  him  by  Morton,  and  that  he  also  received, 
shares  upon  which  to  borrow  money  for  Morton.  He  had  no 
written  pledge  of  any  of  the  shares,  nor  could  he  state  any 
oral  pledge  of  the  same.  At  the  end  of  a  long  examination  on. 
this  subject,  he  was  asked:  "Q.  Then  all  the  pledge  that  ever 
was  made,  there  being  no  written  pledge,  orally,  was  by  giv- 
ing stock  in  the  way  that  the  stock  was  given?  A.  Yes,  sir."' 
In  answer  to  another  question,  he  said:  "  I  held  all  that  stock 
as  collateral  for  indebtedness  to  me."  This  was  2,567  shares, 
including  the  300  of  Kisterbock,  and  all  designated  in  a  letter 
of  January  11,  1877,  from  Morton  to  him. 

There  is  no  finding  that  Elbert  ever  advanced  any  money  on 
the  shares  delivered  to  Kisterbock,  either  to  Morton  or  to  any 
one  else.  There  is  not  even  a  finding  that  they  were  delivered 
to  Elbert  as  security  for  an  antecedent  indebtedness  due  by 
Morton  to  him,  or  even  that  there  was  such  indebtedness.  But 
if  there  had  been  such  a  finding,  or  if  such  had  been  the  fact^ 
Elbert  would  not  have  been  entitled  to  any  relief  on  that  ac- 
count as  against  the  company,  because,  in  that  event,  Elbert 
parted  with  nothing  on  the  faith  of  the  certificates,  and  he- 
would  fail  to  bring  himself  within  the  principle  upon  which, 
alone  indemnity  could  be  given,  or  was  in  fact  given,  wher* 
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the  decree  was  made  in  the  case  of  Swain  et  al.  against  the 
company.  Even  granting  that  because  Elbert  gave  his  own 
notes  for  the  money  borrowed  from  Kisterbock,  and  therefore 
had  an  interest  equal  in  extent  to  that  of  the  latter,  it  was  the 
advancement  of  money,  and  not  the  giving  of  notes,  which 
conferred  the  right  to  indemnity,  and  all  the  relief  that  could 
be  given  or  was  given  for  that  cause  was  actually  and  prop- 
erly given  to  Kisterbock. 

There  could  not  be  a  right  to  indemnity  to  Kisterbock,  and 
a  further  right  to  indemnity  to  Elbert,  arising  out  of  the  same 
transaction.  Most  clearly,  Kisterbock  was  entitled  to  it,  but 
when  it  was  given  to  him  equity  was  satisfied;  the  subject  was 
exhausted.  Elbert  could  suffer  no  injury  on  account  of  the 
notes,  because  Kisterbock  held  them,  and  he  having  accepted 
the  new  shares  in  full  payment  of  the  debt  for  which  the  notes 
were  given,  of  course  could  recover  nothing  from  Elbert.  Kis- 
terbock had  the  alternative  of  accepting  seventy-five  dollars 
per  share  in  money  for  the  false  shares,  or  instead  thereof 
three  hundred  new  and  genuine  shares.  Had  he  accepted  the 
money,  it  would  have  been  an  end  of  the  matter,  and  the  pres- 
ent case  would  never  have  been  heard  of  But  he  chose  to 
accept  shares  instead  of  money.  Why  should  there  be  any 
difference  to  him  in  the  result  of  his  accepting  one  or  the  other 
of  the  alternatives?  What  he  took,  and  what  he  had  a  right 
to  take,  was  indemnity,  —  such  indemnity  as  the  law  could 
give  him.  But  it  was  his,  not  Elbert's;  his  absolutely,  not 
conditionally.  It  was  personal  to  himself,  not  because  of  the 
certificates  which  he  received  from  Elbert,  but  because  he,  as 
an  individual,  had  parted  with  his  own  money  upon  the  faith 
of  certifications  made  by  the  officers  of  the  company,  the  truth 
of  which  certifications  the  company  could  not  be  permitted  to 
deny  as  against  Kisterbock.  This  was  something  which  never 
belonged  to  Elbert,  and  which  he  never  passed  to  Kisterbock. 
If  Kisterbock  had  never  advanced  the  money,  he  would  never 
have  held  this  right  to  indemnity,  even  though  he  might  have 
held  the  false  certificates. 

It  follows  that  the  trust  which  is  a  quality  of  pledge,  and 
goes  with  it  ordinarily,  did  not  go  with  and  never  attached  to 
this  right  to  indemnity.  It  was  a  right  which  only  came  into 
existence  in  favor  of  Kisterbock,  not  by  force  of  the  pledge, 
but  by  force  of  his  good-faith  advancement  of  his  own  money. 
It  was  never  clogged  with  any  trust  in  favor  of  Elbert,  because 
the  fact  upon  which  alone  it  was  founded  had   no  existence 
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with  Elbert,  or  in  his  favor,  or  in  consequence  of  any  money 
or  property  parted  with  by  him.  It  was  the  money  which 
Kisterbock  parted  with  which  created  the  right  to  indemnity, 
and  that  money  was  his  alone,  and  its  advancement  was  the 
sole  basis  upon  which  the  decree  was  made  in  the  original  case. 
These  views  are  radical,  and  reach  to  the  very  foundations  of 
the  plaintiff's  claim  of  title  to  equitable  relief.  They  are  in 
hostility  with  such  claim,  and  require  a  reversal  of  the  case 
upon  its  ultimate  merits. 

The  decree  of  the  court  below  is  reversed,  at  the  cost  of  the 
appellee,  and  the  bill  is  dismissed,  with  direction  that  all  the 
costs  of  the  case  be  paid  by  the  plaintiflf. 

Rights  of  Pledgee  of  Fraudulent  Stock  Certificates.  —  Where  one 
who  has  fraudulent  stock  pledges  it  for  collateral  security  to  secure  loans 
upon  notes  executed  by  hiin,  authorizing  the  pledgee  to  sell  the  same  upon 
non-payment  of  the  notes,  and  the  pledgee,  having  procured  genuine  stock 
from  the  corporation  in  lieu  of  the  fraudulent  stock  pledged,  upon  the  non- 
payment of  the  notes  sold  the  stock,  the  sale  divested  the  pledgor  of  his  in- 
terest  therein:  Jeanea's  Appeal,  116  Fa.  St.  573;  2  Am.  St.  Rep.  624. 
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[127  Pennsylvania  State,  642.] 

Libel.  —  Written  ob  Printed  Words  which  are  injurious  to  a  person  in 
his  office,  profession,  or  calling,  or  which  impeach  the  credit  of  any  mer- 
chant or  trader,  by  imputing  to  him  insolvency,  or  even  embarrassment, 
are  libelous. 

Libel.  —  Office  of  Innuendo  is  to  aver  the  meaning  of  the  language  pub- 
lished; but  if  the  common  understanding  of  mankind  takes  hold  of  the 
published  words,  and  at  once,  without  difficulty  or  doubt,  applies  a 
libelous  meaning  to  them,  an  innuendo  is  not  needed,  and,  if  used,  may 
be  treated  as  surplusage. 

Libel  —  Question  for  Jury.  —  Where  a  newspaper  publication  nnder  the 
head-line  "Hotel  Proprietors  Embarrassed,"  stating  that  judgment  has 
been  entered  against  the  hotel  proprietors  on  a  note  payable  on  demand, 
is  alleged  to  be  libelous,  with  an  innuendo  that  the  meaning  of  such 
publication  was,  that  "plaintifiF  was  in  bad  circumstances,  insolvent, 
and  unworthy  of  credit,"  it  is  for  the  jury  to  say  whether  the  publica- 
tion meant  what  is  alleged  in  the  innueado;  and  if  they  find  that  it  did, 
the  publication  is  libelous. 

Libel  —  Privileged  Communication.  — A  publication  in  a  newspaper  un- 
der the  head-line  "Hotel  Proprietors  Embarrassed"  that  judgment  has 
been  entered  against  them  on  a  note  payable  on  demand  is  not  privi- 
leged, but  is  libelous. 

Richard  P.  White  and  Qeorge  H.  Earle^  Jr.,  for  the  plaintiff 
in  error. 
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James  H.  Shahspeare  and  James  H.  Heverin,  for  the  defend- 
ant in  error. 

Sterrett,  J.  The  evidence  in  this  case  tended  to  show  that 
after  the  plaintiff  had  been  engaged  for  some  time  in  the  re- 
tail drug  business,  he  purchased  the  furniture,  etc.,  of  the  St. 
George  Hotel,  Philadelphia,  and  leased  the  building  itself  for 
a  term  of  five  years  from  September  7,  1885.  During  the  first 
year  the  hotel  business  showed  a  net  profit  of  about  eight 
thousand  dollars,  with  favorable  prospects  for  the  next  ensu- 
ing year.  The  house  was  largely  patronized  by  guests  who 
made  it  their  home  during  the  year,  except  for  a  few  weeks  in 
the  summer. 

In  August,  1886,  plaintiff  determined  to  make  some  needed 
repairs,  such  as  painting,  papering,  etc.,  involving  a  greater 
cash  outlay  than  he  was  then  prepared  to  meet  without  a 
temporary  loan.  For  that  purpose  he  had  a  note  for  fifteen 
hundred  dollars  at  four  months,  indorsed  by  his  brother,  dis- 
counted by  the  Third  National  Bank,  with  which  he  kept  an 
account;  and,  as  collateral  security  therefor,  he  gave  the 
joint  judgment  note  of  himself  and  brother  for  same  amount, 
payable  on  demand,  with  the  understanding  that  the  latter 
should  be  used  only  in  case  the  discounted  note  was  dishonored. 
By  an  oversight  of  the  bank,  judgment  was  prematurely  entered 
on  the  collateral  note,  but  no  execution  was  issued  thereon. 
The  Press  Company,  Limited,  defendant,  in  its  issue  of  August 
9,  1886,  published  the  following  notice  of  the  judgment:  — 

^^Hotel  Proprietors  Embarrassed. 

"A  judgment  was  entered  yesterday  by  the  Third  National 
Bank  against  J.  F.  and  W.  N.  Hayes,  of  the  St.  George  Hotel, 
on  a  promissory  note,  dated  August  6th  and  payable  on  de- 
mand, for  fifteen  hundred  dollars." 

This  article  constitutes  the  alleged  libel,  and  is  declared  on 
with  the  folowing  innuendo:  "Thereby  then  and  there  mean- 
ing that  the  said  J.  F.  Hayes,  the  plantiff,  was  in  bad  circuiu- 
stances,  insolvent,  and  unworthy  of  credit."  Defendant's 
demurrer  to  the  declaration  being  overruled,  the  plea  of  not 
guilty  was  entered,  and  on  that  issue  the  case  was  tried. 

In  addition  to  the  facts  and  circumstances  above  stated,  the 
evidence  adduced  by  plaintiff  tended  to  show  that  he  was  not 
embarrassed,  nor  in  bad  circumstances,  insolvent,  nor  un- 
worthy of  credit,  at  the  time  the  judgment  was  entered,  nor 
before;  that  in  round  figures  his  entire  liabilities,  including 
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drug  and  hotel  business,  aggregated  about  sixteen  thousand 
dollars,  and  his  assets  about  thrice  that  sum;  that  none  of  his- 
liabilities  were  pressing,  and  a  very  small  proportion  of  same 
then  due.  His  object  in  borrowing  the  fifteen  hundred  dollars 
was  to  provide  better  accommodations  for  patrons  of  the  hotel. 
Plaintiff  himself  was  examined  and  rigidly  cross-examined  aa 
to  his  business  affairs,  financial  condition,  etc.  His  testimony 
tended  to  show  that  the  publication  was  prejudicial  to  his 
financial  standing,  and  injurious  to  his  business  as  proprietor 
of  the  hotel.  The  manner  in  which  it  affected  both,  and  the 
extent  of  the  alleged  injury,  were  stated  in  detail,  and  need 
not  be  further  noticed.  The  evidence  was  all  for  the  con- 
sideration of  the  jury  in  determining  questions  of  fact  upon 
which  it  was  their  exclusive  province  to  pass.  The  hotel 
books  were  produced  on  defendant's  call,  but  it  does  not  ap- 
pear that  they  were  examined  or  put  in  evidence,  nor  was 
there  any  rebutting  testimony  oflFered  by  defendant. 

If  there  was  no  error  in  the  trial,  the  verdict  for  defendant 
should  not  be  disturbed;  but  it  is  alleged  the  court  erred  in 
several  particulars,  some  of  which  are  worthy  of  notice. 

In  plaintiff's  first  and  fourth  points  for  charge,  the  learned 
judge  was  requested  to  instruct  the  jury  as  follows:  "1.  If  you 
belive  plaintiff's  innuendo  to  be  true,  your  verdict  should  be 
for  plaintiff."  "4.  This  publication  was  not  a  privileged  com- 
munication." In  his  answer  to  the  first,  the  learned  judge 
said:  "I  have  answered  that  point  already  in  my  general 
charge.     That  point  I  cannot  unqualifiedly  affirm." 

We  fail  to  discover  in  the  general  charge  any  such  affirm- 
ance of  the  point,  qualified  or  otherwise,  as  the  publication  it- 
self and  the  undisputed  evidence  required.  It  was  for  the  jury 
to  say  whether  the  publication  meant  what  is  alleged  in  the 
innuendo.  If  they  found  it  did,  the  publication  was  libelous; 
and,  under  the  uncontradicted  evidence,  plaintiff  was  entitled 
to  a  verdict.  Written  or  printed  words  which  are  injurious  to 
a  person  in  his  office,  profession,  or  calling,  or  which  impeach 
the  credit  of  any  merchant  or  trader,  by  imputing  to  him  in- 
solvency or  even  embarrassment,  are  libelous.  The  law  care- 
fully guards  the  credit  of  merchants  and  traders.  Imputations 
on  their  solvency,  or  suggestions  that  they  are  in  pecuniary 
difficulties,  etc.,  are,  as  a  general  rule,  actionable:  Odgers  on 
Libel  and  Slander,  19,  29,  80,  81,  and  authorities  there  cited. 

In  its  application  to  a  man's  financial  condition  or  stand- 
ing, the  word  "embarrassed,"  employed  in  the  head-line  of  the 
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article  complained  of,  ordinarily  means  encumbered  with  debt, 
beset  with  urgent  claims  and  demands,  unable  to  meet  his 
pecuniary  engagements,  etc.,— words  of  substantially  the  same 
import  as  those  used  in  the  innuendo.  The  office  of  an  innu- 
■endo  is  to  aver  the  meaning  of  the  language  published;  but  if 
the  common  understanding  of  mankind  takes  hold  of  the  pub- 
lished words,  and  at  once,  without  difficulty  or  doubt,  applies 
a  libelous  meaning  to  them,  an  innuendo  is  not  needed,  and  if 
used,  may  be  treated  as  useless  surplusage.  Considered  in  con- 
nection with  the  rest  of  the  article,  the  word  ''embarrassed  " 
means  substantially  what  is  ascribed  to  it  in  the  innuendo. 
That,  however,  was  a  question  for  the  jury.  The  point  should 
have  been  affirmed. 

In  his  answer  to  the  fourth  point,  above  quoted,  the  learned 
judge  said:  "I  have  defined  in  my  charge  how  far  it  is  privi- 
leged, by  telling  you  that  a  fair  comment  was  admissible,  but 
that  an  unfair  and  reckless  comment  was  not  admissible. 
This  would  take  away  the  privilege."  This  answer,  we  think, 
was  misleading  and  erroneous.  Strictly  speaking,  the  ques- 
tion of  privilege  was  not  involved.  It  was  the  common  right 
of  any  one  to  publish  the  fact  that  a  judgment  for  fifteen 
hundred  dollars  had  been  entered  against  the  defendants, 
substantially  as  shown  by  the  record  of  the  court  in  which  it 
was  entered;  but  it  was  neither  the  right  nor  the  privilege  of 
defendant,  or  any  one  else,  to  publish  in  connection  therewith 
the  declaration,  in  the  form  of  a  head-line,  or  otherwise,  that 
the  defendants  in  the  judgment  were  embarrassed.  That  had 
a  direct  tendency  to  impair  their  credit  and  injure  their  busi- 
ness; and  if  the  evidence  is  believed,  it  did  injure  plaintiff's 
credit  and  business  as  a  hotel-keeper.  Such  a  declaration, 
whether  it  be  regarded  as  an  inference  drawn  by  the  writer 
from  the  fact  that  the  judgment  was  entered,  or  be  called  a 
comment  on  a  judical  proceeding,  was  an  unwarranted  asser- 
tion of  fact,  which,  if  untrue,  was  manifestly  calculated  to  im- 
pair plaintiff's  credit  and  injure  his  business.  It  does  not 
follow  that  one  who  authorizes  a  confession  of  judgment 
against  himself  is  financially  embarrassed.  The  publication, 
as  a  whole,  including  the  head-line,  was  in  no  sense  privileged. 
The  point  should  have  been  affirmed. 

For  reasons  already  suggested,  those  portions  of  the  charge 
recited  in  the  second,  fourth,  and  fifth  specifications  were  mis- 
leading and  erroneous. 

The   testimony  elicited    on    cross-examination    of  plaintiff 
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was  irrelevant  and  improper,  and  for  aught  that  we  know,  it 
may  have  prejudiced  plaintifif 's  case. 

The  remaining  specifications  of  error  are  not  sustained;  but 
for  reasons  suggested  in  connection  with  the  first,  second, 
fourth,  fifth,  seventh,  and  eleventh  specifications,  the  judg- 
ment should  be  reversed. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Libel,  What  is.  —  False  etatements  made  concerning  a  man's  financial 
condition  are  libel:  Johnson  v.  Bradstreet  Co.,  77  Ga.  172;  4  Am.  St.  Rep.  77, 
and  note;  compare  Bradstreet  Co.  v.  Oill,  72  Tex.  115;  13  Am.  St.  Rep.  768. 

50  publications  impeaching  the  professional  or  business  standing  of  a  per- 
son are  libelous:  Sanderson  v.  CaldwfU,  45  N.  Y.  398;  6  Am.  Rep.  105;  Hay- 
ner  v.  Cowden,  27  Ohio  St.  292;  22  Am.  Rep.  303;  Obaugh  v.  Finn,  4  Ark. 
110;  37  Am.  Dec.  773. 

Libel  —  Innuendo.  —  The  office  of  the  innuendo  is  to  aver  the  meaning 
of  the  language  published,  and  if  the  meaning  is  plain,  no  innuendo  is  needed: 
Bourreseau  v.  Detroit  Evening  Journal  Co.,  63  Mich.  425,  6  Am.  St.  Rep.  321, 
and  particularly  cases  cited  in  note.  Where  the  language  is  libelous,  and 
fairly  susceptible  of  the  meaning  claimed  for  it  by  the  plaintiff,  it  is  proper  to 
aver  in  the  complaint  the  meaning  thereof  as  intended  by  the  defendant  in 
making  the  publication,  and  as  understood  by  those  who  read  it:  Petsch  v. 
Despatch  Printing  Co.,  40  Minn.  291. 

Libel  a  Question  for  the  Jury.  — Where  any  doubt  exists  as  to  the 
meaning  of  a  publication,  so  that  extrinsic  evidence  is  needed  to  determine 
its  character  as  to  being  actionable  or  not  actionable,  it  is  then  a  question  for 
the  jury,  under  proper  instructions,  to  find  its  significance:  Bourreseau  v, 
Detroit  Evening  Journal  Co.,  63  Mich.  425;  6  Am.  St.  Rep.  321,  and  cases 
cited  in  note;  note  to  Van  Vechten  v.  Hopkins,  4  Am.  Dec.  351,  352;  Rodgera 
V.  Kline,  56  Miss.  808;  31  Am.  Rep.  389.  Where  an  article  is  not  ambiguous, 
the  question  of  its  meaning  is  for  the  court;  but  where  a  portion  of  an  article 
is  selected  and  declared  upon,  and  its  meaning  is  ambiguous,  then  the  ques- 
tion is  for  the  jury:  Hosier  v.  Stoll,  119  Ind.  245. 

Newspaper  Libel:  Sm  note  to  McAllister  y.  Detroit  Free  Press,  15  Am. 
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State  v.  Alexander. 

[80  South  Carolina,  74.  J 

Criminal  Law  —  Murder,  —  An  assault  and  battery  inflicted  with  a  da- 
signed  intent,  and  resulting  in  death,  is  murder.  A  formed  design  to  take 
life  is  not  necessary  to  make  the  killing  murder. 

Criminal  Law  —  Insanity  as  a  Defense — Burden  of  Proof. — Where 
insanity  is  made  a  defense,  the  question  whether  the  defense  is  sustained 
or  not  depends  upon  the  preponderance  of  evidence  for  or  against,  but 
the  state,  in  such  case,  need  not  establish  sanity  beyond  all  reasonable 
doubt. 

Criminal  Law  —  Murder. — Irresistible  Impulse  to  Kill  cannot  be 
set  up  as  a  defense  to  murder  so  long  as  the  accused  knew  that  the  act 
he  was  committing  was  a  crime  morally,  and  punishable  by  the  law  of 
his  country.  Such  knowledge  makes  it  imperative  that  he  shall  control 
himself  at  his  peril. 

Criminal  Law  —  Murder  —  iNSTRUCTioNa.  —  A  charge  is  not  erroneous 
which  states  that  where  the  killing  is  proven,  and  no  more,  the  law  will 
imply  malice  and  make  the  act  murder;  but  when  all  the  facts  and  cir- 
cumstances of  the  killing  are  in  evidence,  then  the  jury  must  say  from 
the  testimony  what  was  the  intention  with  which  the  act  was  com- 
mitted. 

Child  and  Carey,  and  J.  E.  Boggs,  for  the  appellant. 

J.  L.  Orr,  for  the  respondent. 

Simpson,  C.  J.  The  defendant  was  indicted  and  tried  at 
the  July  term  of  the  court  of  general  sessions,  1888,  for  Pickens 
County,  for  the  murder  of  his  wife,  Jane  Alexander.  He  was 
convicted,  and  now  appeals  upon  exceptions  to  his  honor's 
charge  to  the  jury,  alleging  error  both  as  to  matters  charged 
and  in  refusals  to  charge. 
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The  two  first  exceptions  impute  error,  because  his  honor  de- 
clined to  charge,  as  requested,  that  in  order  to  constitute  mur- 
der, the  testimony  must  satisfy  the  jury  that  there  was  a 
premeditated  and  formed  design  to  take  life  on  the  part  of  the 
accused  before  the  commission  of  the  act,  and  that  the  killing 
took  place  under  this  premeditated  and  formed  design.  His 
honor,  declining  to  charge  as  requested,  charged  that  "murder 
was  the  killing  of  a  human  being  with  malice  aforethought. 
Malice  does  not  consist  alone  of  a  formed  design  to  kill  an- 
other. For  instance,  one  man  meets  another  on  the  street  and 
an  altercation  ensues,  and  raises  a  cane  for  the  purpose  of 
striking  him,  and  strikes  the  blow  and  death  ensues;  that  is 
murder.  He  may  not  have  formed  a  design  to  kill  him,  but 
to  strike,  and  in  striking  him  killed  him;  that  is  murder. 
That  is  the  difference  between  the  request  and  my  view.  All 
that  is  necessary  is  that  he  should  have  conceived  the  design 
to  commit  an  assault  upon  him,  or  an  assault  and  battery 
upon  him,  and  in  consequence  of  that  he  dies.  That  is  mur- 
der, whether  he  meant  to  kill  him  or  not.  A  formed  design  to 
take  life  is  not  necessary  to  make  a  killing  murder." 

In  other  words,  the  substance  of  his  honor's  charge  was,  that 
murder  might  be  committed,  as  the  result  of  some  illegal  act, 
whether  the  design  to  take  life  was  actually  present  or  not. 
This  was  in  accordance  with  the  common  law  as  found  in 
Blackstone,  where  he  says:  "And  in  general,  where  an  invol- 
untary killing  happens  in  consequence  of  an  unlawful  act,  it 
will  be  either  murder  or  manslaughter  according  to  the  nature  of 
the  act  which  occasioned  it.  If  it  be  in  prosecution  of  a  felo- 
nious intent,  or  in  its  consequences  naturally  tended  to  blood- 
ehed,  it  will  be  murder;  but  if  no  more  was  intended  than  a 
mere  civil  trespass,  it  will  amount  only  to  manslaughter." 

2.  His  honor  was  requested  to  charge  that  where  insanity  is 
raised  as  a  defense  by  evidence  engendering  a  doubt,  it  de- 
volves upon  the  state  to  remove  this  doubt,  and  to  establish 
the  sanity  of  the  accused  beyond  all  reasonable  doubt.  This 
was  declined,  and  very  properly;  because  insanity  is  a  de- 
fense, and  whether  sustained  or  not,  must,  like  any  other 
defense,  depend  upon  the  preponderance  of  testimony  for  or 
against,  weighed  and  balanced  by  the  jury  after  it  is  all  out: 
State  V.  Paulk,  18  S.  C.  515;  State  v.  Coleman,  20  Id.  452;  State 
V.  Bundy,  24  Id.  439;  58  Am.  Rep.  263. 

3.  His  honor  was  requested  to  charge  "  that  if  by  reason  of 
mental  derangement  at  the  time  of  the  act  the  prisoner  had 
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not  power  to  control  the  disposition  or  impulse  to  coramit  the 
deed,  he  should  be  acquitted."  It  seems  that  the  effort  here 
■was  to  get  the  judge  to  announce  the  doctrine  of  irresistible  or 
tincontrollable  impulse  as  distinguished  from  insanity;  that 
a  person,  though  not  absolutely  insane,  or  demented  to  the 
extent  of  not  knowing  the  difference  between  right  and  wrong, 
or  not  incapable  of  knowing  the  moral  character  of  an  act,  yet 
might  be  led  on  by  an  uncontrollable  impulse  to  commit  the 
deed  charged,  and  therefore  he  should  be  held  irresponsible  if 
committing  it  under  such  circumstances.  His  honor  declined 
to  make  such  charge  to  the  jury;  on  the  contrary,  he  charged 
that  mere  mental  weakness  was  not  sufficient  to  exempt  one 
from  responsibility;  that  it  required  insanity,  and  insanity  to 
the  extent  of  destroying  a  knowledge  of  the  wrongfulness  of 
the  act,  morally  and  legally,  before  exemption  could  be  plead; 
that  irresistible  impulse  could  not  be  interposed  as  long  as  the 
accused  knew  that  the  act  which  he  was  committing  was  a 
crime  morally,  and  punishable  by  the  laws  of  his  country; 
that  such  knowledge  made  it  imperative  that  he  should  con- 
trol himself  at  his  peril.  Without  going  further,  we  think  his 
honor's  charge  was  in  accordance  with  the  doctrine  laid  down 
in  this  state  in  the  case  of  State  v.  Bundy,  24  S.  C.  445,  58 
Am.  Rep.  263,  where  this  court  sustained  the  circuit  judge  in 
holding  that  the  true  test  of  responsibility  was  knowledge  "that 
the  act  committed  was  wrong,  or  criminal,  or  punishable, 
either  the  one  or  the  other";  because,  said  the  circuit  judge, 
"notwithstanding  his  mind  may  be  diseased,  if  he  is  still  ca- 
pable of  forming  a  correct  judgment  as  to  the  nature  of  the 
act,  as  to  its  being  morally  or  legally  wrong,  he  is  still  respon- 
sible for  his  act,  and  punishable  as  if  no  mental  disease  ex- 
isted at  all."  This  court  said:  "We  cannot  say  that  this 
was  error  of  law." 

His  honor  charged  "  that  where  the  killing  is  proven,  and 
no  more,  the  law  will  imply  malice,  and  make  the  act  mur- 
der; but  when  all  the  facts  and  circumstances  of  the  killing 
are  in  evidence,  then  the  jury  must  say  from  the  testimony 
what  was  the  intention  with  which  the  act  was  committed. 
Then  it  becomes  a  matter  of  proof,  —  no  implication  any 
longer."  And  this  was  excepted  to  as  error.  We  see  no  error 
in  it,  certainly  none  of  which  the  prisoner  could  complain;  on 
the  contrary,  it  was  as  favorable  to  him  as  the  law  allowed. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  aflirmed. 

AM.  ST.  Kkp.,  Vol.  XlV.-5a 
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McRDXR  —  Insanitt  AS  A  Defensb  —  Bdrdbn  01  Proof.  —  When  in- 
•anity  is  set  up  as  a  defense  in  a  criminal  case,  it  must  be  established  to  the 
complete  satisfaction  of  the  jury  by  a  preponderance  of  the  evidence,  and  » 
reasonable  doubt  as  to  the  defendant's  sanity,  raised  by  all  the  evidence,  does 
not  justify  an  acquittal:  Parsons  v.  State,  81  Ala.  577;  60  Am.  Rep.  193,  and 
extended  note  212-225,  as  to  the  burden  of  proof  in  criminal  cases  where  in- 
canity  is  pleaded  as  a  defense.  But  it  has  been  held  that,  although  insanity 
as  a  defense  mnst  be  shown  to  the  satisfaction  of  the  jury  by  clear  proof,  if 
the  jury  entertain  a  reasonable  doubt  as  to  the  defendant's  sanity,  they 
should  acquit  him:  State  v.  Marler,  2  Ala.  43;  3G  Am.  Dec.  398,  and  note 
410,  411,  as  to  the  burden  of  proof  in  such  cases.  A  defendant  who  relies 
upon  insanity  to  excuse  homicide  must  establish  it  by  a  preponderance  of 
evidence;  and  it  must  appear  that  at  the  time  of  the  killing  he  was  so  affected 
by  insanity  as  to  render  him  incapable  of  distinguishing  between  right  and 
wrong;  or  that,  although  he  knew  the  consequences  of  his  acts,  he  was 
wrought  up  to  such  a  frenzy  by  his  insanity  that  he  was  unable  to  control 
his  actions:  Williams  v.  StaiQ,  50  Ark.  511;  Slate  v.  Mowry,  37  Kan.  369. 
The  burden  of  proof  is  upon  him  who  alleges  insanity,  because  the  legal  pre- 
sumption is  that  all  men  are  sane:  Miller  v.  Rutledge,  82  Va.  863. 

Criminal  Law.  —  The  question  of  the  sanity  of  a  defendant  can  be  tried 
by  a  special  jury  or  by  the  same  jury  which  passes  upon  the  crime  for  which 
he  is  under  indictment.  The  rule  is,  that  the  question  of  insanity  at  the 
time  of  the  commission  of  the  crime  must  be  tried  by  the  jury  which  tries 
for  the  criminal  act:  Webber y.  Commonwealth,  119  Pa.  St.  223;  Statev.  Oould, 
40  Kan.  258;  but  the  question  as  to  a  defendant's  insanity  at  the  time  of  the 
trial  may  be  tried  either  by  the  court  or  a  special  jury  for  that  purpose: 
Webber  v.  Commonwealth,  supra;  State  v.  Peacock,  50  N.  J.  L.  34. 

Insanity  Di8tingcished  from  Passion.  —  A  man  of  sound  mind  cannot 
avoid  responsibility  for  his  acts  because  they  were  committed  under  the  im- 
pulse of  such  passion  as  temporarily  dethroned  his  reason,  or  causied  him  to 
temporarily  lose  control  of  his  will:  WilUams  v.  State,  50  Ark.  511. 

Murder.  —  Malice  is  one  of  the  necessary  ingredients  of  the  crime  of 
murder;  and  malice  may  be  defined  as  the  absence  of  legal  justification,  ex- 
cuse, or  extenuation  in  the  commission  of  an  unlawful  act:  Cribbs  v.  State, 
86  Ala.  613;  or  the  settled  purpose  or  intention  of  seriously  injuring  or  de- 
stroying the  life  of  another:  Cahn  v.  State,  27  Tex.  App.  709.  And  though  a 
killing,  to  be  murder,  must  have  been  done  with  "malice  aforethought,"  still 
Buch  malice  need  not  have  existed  any  considerable  length  of  time  prior  to 
the  killing;  for  if  it  exists  for  any  time,  however  short,  before  the  act,  it  is 
malice  aforethought  in  law:  Cook  v.  State,  77  Ga.  96.  "  Deliberation  and 
premeditation  "  are  elements  of  the  crime  of  murder  in  the  highest  degree: 
Fallin  v.  State,  83  Ala.  5;  Beers  v.  State,  24  Neb.  614;  People  v.  Williarm,  73 
Cal.  531;  note  to  State  v.  Landgraf,  6  Am.  St.  Rep.  31.  And  "premeditat- 
edly "  means  "  thought  of  before,  however  short ":  State  v.  Landgraf,  95 
Mo.  97;  6  Am.  St.  Rep.  26;  Cleveland  v.  State,  86  Ala.  1;  Carter  v.  State,  22 
Fla.  553.  "Deliberation  "  means  "done  in  a  cool  state  of  blood,  and  not  in 
the  heat  of  psission  engendered  by  a  lawfuJ  or  just  provocation:  State  r. 
Landgra/,  suprai  Cleveland  v.  State,  supra. 
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State  v.  Carroll. 

[80  South  Carolina,  85.] 

Criminal  Law  —  Adultery.  —  Under  a  statute  defining  adultery  to  be 
*'  the  living  together  and  carnal  intercourse  with  each  other,  or  habitual 
carnal  intercourse  with  each  other  without  living  together,  of  a  man  and 
woman,  when  either  is  lawfully  married  to  some  other  person,"  it  is 
proper  to  charge  that,  to  constitute  the  crime,  where  the  parties  are  not 
charged  as  living  together,  the  testimony  must  satisfy  the  jury,  beyond 
a  reasonable  doubt,  that  the  criminal  intercourse  was  habitual,  —  that  is, 
frequent;  and  that  occasional  acts  will  not  be  sufficient;  and  it  is  also 
proper  to  decline  to  define  "habitual  carnal  intercourse,"  leaving  it  to 
the  jury  to  say  how  frequent  the  acts  must  be  to  make  them  habitual. 

Criminal  Law  —  Adultery.  —  Where  two  are  jointly  indicted  for  adultery, 
and  only  one  is  arrested,  that  one  may  be  legally  tried  and  convicted 
alone. 

Criminal  Law  —  Evidence  —  Duress.  — Where  resolutions  are  passed  at  a 
public  meeting,  and  presented  to  the  accused  before  his  arrest,  by  persons 
other  than  officers  of  the  law,  and  in  response  thereto  he  writes  a  letter 
under  protest,  such  letter  is  not  obtained  by  duress,  and  is  admissible  in 
evidence  as  an  admission  of  guilt  of  the  crime  charged. 

Criminal  Law  —  Adultery  —  Indictment. — Under  a  statute  defining 
adultery  to  be  "the  living  together  and  carnal  intercourse  with  each 
other,  or  habitual  carnal  intercourse  with  each  other  without  living  to- 
gether, of  a  man  and  woman,"  etc.,  the  omission  from  the  indictment  of 
the  words  "  without  living  together  "  does  not  vitiate  it. 

Izlar  and  Glaze,  for  the  appellant. 

W.  St.  J.  Jervey,  for  the  respondent. 

McIvER,  J.  The  appellant  was  indicted  jointly  with  one 
Laura  Smoak  for  adultery,  the  charge  in  the  indictment  being 
"  that  the  said  Daniel  J.  Carroll  and  Laura  Smoak  ....  did 
unlawfully  and  habitually  have  carnal  intercourse  with  each 
other,  he,  the  said  Daniel  J.  Carroll,  being  then  and  there  a 
married  man,  and  she,  the  said  Laura  Smoak,  then  and  there 
being  unmarried,"  etc. 

At  the  call  of  the  case,  the  solicitor  announced  that  the  de- 
fendant Laura  Smoak  not  having  been  arrested,  he  would 
proceed  with  the  trial  of  Carroll.  Counsel  for  appellant  ob- 
jected unless  both  defendants  were  put  on  trial,  the  offense 
being  joint,  and  the  two  being  jointly  indicted.  The  objection 
was  overruled,  and  the  court  proceeded  with  the  trial  of  ap- 
pellant alone. 

It  seems  that  a  number  of  the  citizens  of  St.  Matthews, 
where  appellant  resided,  impressed  with  the  belief  that  he  was 
prc'cticing  adultery  with  said  Laura  Smoak,  assembled  in  pub- 
lic iuefiting  and  passed  resolutions,  which  are  set  out  in  the 
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record,  demanding  that  appellant  leave  the  town  of  St 
Matthews  within  a  prescribed  time,  on  pain  of  an  indictment 
for  adultery,  and  such  further  action  as  might  be  deemed 
necessary.  These  resolutions,  signed  by  forty-one  citizens, 
were  communicated  to  the  appellant,  who  replied  by  letter, 
likewise  set  out  in  the  record,  in  which  he  pledged  himself  to 
abandon,  at  once  and  forever,  all  connection  with  Laura 
Smoak.  Amongst  other  evidence  offered  at  the  trial,  these 
resolutions  were  offered,  and  the  appellant  objected,  and  the 
objection  was  overruled  by  the  court  in  these  words:  "Not  on 
the  ground  that  the  facts  stated  in  the  resolutions  would 
thereby  be  put  in  evidence,  but  because  they  contain  a  charge 
of  adultery  against  the  defendant,  and  defendant's  reply  could 
only  be  known  when  the  precise  nature  of  the  charge  appeared; 
and  when  the  charge  was  in  writing,  the  rules  of  evidence 
ordinarily  required  the  production  of  the  writing."  The 
solicitor,  however,  seeming  impressed  by  defendant's  objection, 
did  not  then  put  the  resolutions  in  evidence. 

At  a  subsequent  stage  of  the  case,  appellant's  letter  in  reply 
to  the  resolutions  was  offered  in  evidence  by  the  solicitor, 
which,  upon  objection  on  the  part  of  the  defense,  was  ruled 
admissible,  the  court  saying:  "  In  order  to  constitute  duress, 
the  party  must  be  either  under  arrest,  or  some  language  must 
be  used  to  induce  him  to  believe  that  it  would  be  better  for 
him  to  confess,  or  he  must  be  in  such  immediate  danger  of 
imprisonment,  that  being  the  ground  of  duress,  that  he  is  pre- 
sumed in  law  not  to  be  a  free  agent.  Here  there  was  no  im- 
mediate danger  of  arrest,  neither  was  the  party  under  arrest." 
What  then  occurred,  as  stated  in  the  case  as  settled  by  the 
circuit  judge,  is  as  follows:  "The  letter  was  then  put  in  evi- 
dence; whereupon  counsel  for  defendant  requested  the  solicitor 
to  put  in  also  the  resolutions  to  which  the  letter  was  an  an- 
swer, which  was  done,  no  objection  made."  In  the  argument 
here,  the  counsel  for  appellant,  while,  very  properly,  recogniz- 
ing the  fact  that  he  is  bound  by  the  case  as  settled  by  the 
circuit  judge,  insisted,  in  justice  to  himself,  that  he  is  incor- 
rectly represented  as  requesting  that  the  resolutions  be  offered 
in  evidence,  and  we  can  very  well  understand  how  this  may 
be  so.  But,  as  will  be  seen  under  the  view  which  we  take,  it 
makes  no  difference  which  version  of  what  occurred  is  the 
correct  one. 

At  the  close  of  the  testimony,  the  case  was  submitted  to  the 
jury  under  the  charge  of  the  circuit  judge,  and  a  verdict  of 
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guilty  having  been  rendered,  defendant,  upon  the  minutes, 
moved  for  a  new  trial,  and  in  arrest  of  judgment,  which  mo- 
tions were  refused,  and  the  defendant  was  sentenced  to  pay  a 
fine  of  two  hundred  dollars,  or  be  imprisoned  in  the  state 
penitentiary,  at  hard  labor,  for  the  period  of  six  months. 
Thereupon  defendant  appealed  upon  the  several  grounds  Bet 
out  in  the  record. 

The  first  ground  imputes  error  to  the  circuit  judge  in  refus- 
ing to  charge  as  follows:  "That  to  establish  the  crime  of 
adultery,  where  the  parties  are  not  charged  as  living  together, 
the  testimony  must  satisfy  the  jury,  beyond  a  reasonablft 
doxibt,  that  the  criminal  intercourse  was  habitual, —  that  is'^ 
frequent;  occasional  acts  will  not  be  sufficient."  In  response 
to  this  request,  the  circuit  judge  said:  "  I  charge  you  that  is 
the  law,  except  that  I  decline  to  charge  you  what  habitual  is. 
I  charge  you  that  it  is  not  occasional;  but  how  frequently  it 
must  be  committed  to  make  it  habitual,  I  leave  to  your  dis- 
cretion. I  am  not  prepared  to  say  how  often  the  act  must 
have  been  committed,  nor  how  nearly  together  those  acta 
must  occur,  in  order  to  constitute  habitual  carnal  intercourse'. 
That  is  for  you.  I  charge  you  that  it  is  not  occasional,  but- 
habitual.  With  that  modification,  I  charge  you  that  re- 
quest." From  this  statement,  it  seems  to  us  quite  clear  that 
the  circuit  judge  did  charge  precisely  as  requested,  —  that  to* 
constitute  the  ofiense  charged,  the  carnal  intercourse  must  be 
habitual,  — "  that  is,  frequent;  occasional  acts  will  not  be 
sufficient."  He  adopted  the  very  language  of  the  definition 
of  the  word  "habitual,"  as  presented  in  the  request,  —  that 
is,  frequent,  not  occasional.  The  fact  that  he  went  on  to  say 
that  he  could  not  undertake  to  tell  the  jury  how  frequent  the 
acts  of  carnal  intercourse  must  be,  or  how  near  together  they 
must  occur,  in  order  to  constitute  habitual  intercourse,  was 
really  no  modification  of  the  request,  which  was  charged  ex- 
plicitly in  the  very  language  selected  by  the  appellant. 

The  second  and  third  grounds  of  appeal  impute  error  to  the 
circuit  judge  in  declining  to  define  the  terms  "  liabitual  car- 
nal intercourse,"  as  used  in  the  statute,  and  leaving  the  inter- 
pretation of  those  terms  to  the  jury.  The  language  of  the 
statute,  as  found  in  section  2589  of  General  Statutes,  is  as 
follows:  "Adultery  is  the  living  together  and  carnal  inter- 
course with  each  other,  or  habitual  carnal  intercourse  with 
each  other  without  living  together,  of  a  man  and  woman, 
when  either  is  lawfully  married  to  some  other  person."     Uu- 
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der  this  statute,  adultery  may  be  committed  in  either  one  of 
two  ways:  1.  Where  a  man  and  woman,  one  of  whom  is  mar- 
ried to  another  person,  live  together  in  carnal  intercourse; 
2.  Where,  not  living  together,  they  indulge  in  habitual  car- 
nal intercourse;  and  the  indictment  in  this  case  falls  under 
the  second  head.  It  will  be  observed  that  the  statute  docs 
not  undertake  to  define  either  the  word  "  habitual "  or  the 
word  "carnal,"  and  their  meaning  must  be  determined  by 
the  common  sense  of  mankind;  and  in  the  absence  of  any 
statutory  definition,  it  would  be  very  difficult,  if  not  abso- 
lutely impossible,  to  define  with  any  greater  precision  the 
terms  "  habitual  carnal  intercourse  "  than  was  done  by  the 
circuit  judge  in  this  case,  —  that  it  must  be  frequent,  and  not 
•ccasional;  but  how  frequent  to  make  it  habitual  must  be 
left  to  the  common  sense  of  the  jury. 

What  are  the  habits  of  a  person  must  necessarily  be  a 
question  of  fact.  For  example,  where  the  question  is  whether 
a  person  is  habitually  intemperate,  or  whether  he  is  a  person 
of  temperate  habits,  is  mainly  a  question  of  fact,  and  is  not 
susceptible  of  being  defined  with  precision  as  matter  of  law. 
As  was  said  by  Mr.  Justice  Field  in  KnicJcerhocJcer  Ins.  Co.  v. 
Foley,  105  U.  S.  354,  "  when  we  speak  of  the  habits  of  a  person, 
me  refer  to  his  customary  conduct,  to  pursue  which  he  has 
acquired  a  tendency  from  frequent  repetition  of  the  same 
acts";  but  neither  he  nor  any  other  judge,  so  far  as  we  know, 
has  ever  undertaken  to  say  how  frequently  the  act  in  question 
must  be  repeated  in  order  to  generate  a  habit  of  doing  such 
act.  So  in  the  case  of  State  v.  Hathcock,  20  S.  C.  419,  47  Am. 
Rep.  842,  where  a  laborer,  employed  in  working  upon  the  road- 
bed of  a  railroad  used  in  transporting  the  mail,  passengers, 
and  freight,  was  indicted  for  failing  to  work  on  a  public  high- 
way, and  interposed  as  his  defense  the  fact  that  his  employ- 
ment constituted  a  "justifiable  excuse,"  which  was  overruled, 
this  court  held  that  there  being  no  definition  of  what  was  a 
justifiable  excuse  in  such  cases,  it  could  not  be  said  there  was 
any  error  of  law  in  the  ruling  below.  The  chief  justice,  in 
delivering  the  opinion  of  the  court,  uses  this  language,  which, 
it  seems  to  us,  is  applicable  to  the  question  under  considera 
tion:  "The  difficulty  in  this  case  is,  that  we  find  no  law,  either 
statutory  or  otherwise,  declaring  what  facts  will  constitute  a 
justifiable  excuse  in  cases  like  these,  and,  consequently,  we 
have  no  rule  by  which  to  test  the  facts  relied  on  by  the  appel- 
lants, and  to  determine  whether  or  not,  as  matter  of  law,  they 
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make  out  a  justifiable  excuse."  So  here  we  may  say  that  we 
find  no  law  defining  the  terms  "habitual  carnal  intercourse," 
and  hence,  even  assuming  that  the  circuit  judge  declined 
altogether  to  define  those  terms,  we  cannot  say  that  there  was 
any  error  of  law  in  omitting  to  do  that  which  the  law  had 
failed  to  furnish  him  any  means  of  doing. 

The  fourth  ground  of  appeal  imputes  error  to  the  circuit 
judge  in  overruling  appellant's  objection  to  being  tried  in  the 
absence  of  his  co-defendant,  the  offense  being  joint  and  the 
two  being  jointly  indicted.  Certainly,  the  fact  that  these  two 
parties  were  jointly  indicted  is  not  sufficient  to  forbid  the  trial 
of  one  without  the  presence  of  the  other;  for  this  would  lead 
to  the  extraordinary  (not  to  use  any  harsher  term)  result,  that 
where  two  or  more  persons  commit  any  crime,  however  atro- 
cious it  may  be,  for  which  they  are  jointly  indicted,  the  escape  of 
one  by  eluding  arrest  affords  absolute  immunity  to  all  the  rest. 
The  books,  however,  are  full  of  cases  which  show  that  the  law 
is  not  subject  to  such  a  reproach.  We  cannot  think,  therefore, 
that  the  distinguished  counsel  for  appellant  lays  any  stress 
upon  the  fact  that  these  two  parties  were  jointly  indicted,  but 
must  suppose  that  he  bases  this  ground  rather  upon  the  fact 
that  the  offense  charged  is  of  such  a  nature  as  that  it  cannot 
be  committed  by  one  person,  but  must  necessarily  be  partici- 
pated in  by  another,  and  hence  it  is  necessary  that  the  two 
must  be  tried  together,  as  neither  one  alone  can  commit  the 
offense  charged. 

The  authorities  show  that  this  position  cannot  be  sustained. 
In  Commonwealth  v.  Bakeman,  131  Mass.  577,  41  Am.  Rep. 
248,  it  was  held  that  on  an  indictment  against  a  man  and  a 
married  woman  for  adultery,  the  man  alone  may  be  convicted, 
although  the  woman  was  too  drunk  to  consent  to  the  inter- 
course, and  could  not,  therefore,  be  convicted.  If  this  be  so, 
then,  surely,  either  party  might  be  tried  alone.  So  in  State  v. 
Ellis,  74  Mo.  385,  41  Am.  Rep.  321,  it  was  held  that,  under 
an  indictment  for  incest,  similar  in  this  respect  to  adultery, 
one  party  having  knowledge  and  the  other  being  ignorant  of 
the  relationship,  the  former  may  be  convicted  and  the  latter 
acquitted.  Again,  in  Alonzo  v.  State,  15  Tex.  App.  378, 
49  Am.  Rep.  207,  where  the  authorities  are  reviewed,  it  was 
held  that  where  the  parties  were  jointly  indicted  for  adultery 
and  severed  on  the  trial,  the  woman  being  tried  first  and  ac- 
quitted, that  did  not  operate  as  an  acquittal  of  the  man,  and 
his   plea  in  bar  on  that  ground  was  overruled.     It  appears 


888  State  v.  Carroll  [S.  Carolina^ 

from  the  opinion  in  that  case  that  there  are  two  cases  in 
North  Carolina  which  hold  the  contrary,  though  the  weight  of 
authority  is  the  other  way.  But  the  North  Carolina  cases 
concede  that  the  parties  may  be  tried  separately. 

In  our  own  state  we  have  no  authority,  so  far  as  we  are  in- 
formed, directly  on  this  point,  but  we  have  cases  which,  in 
principle,  it  seems  to  us,  are  strictly  analogous.  Although  it 
requires  the  co-operation  of  at  least  three  persons  to  commit  a 
riot,  yet  from  the  case  of  Slate  v.  Thackam,  1  Bay,  353,  fol- 
lowed by  the  cases  of  State  v.  Colder,  2  McCord,  462,  State  v. 
Jackson,  1  Speers,  13,  down  to  the  case  of  State  v.  Blair,  13^ 
Rich.  93,  it  has  uniformly  been  held  that  a  white  person  with 
two  or  more  slaves  may  commit  a  riot,  and  as  the  court  of 
general  sessions  did  not  then  have  jurisdiction  of  offenses 
committed  by  slaves,  the  white  man  might  be  tried  alone  by 
that  court.  Now,  if  the  court  of  sessions  could  try  a  white 
man  alone  for  a  riot  committed  with  the  co-operation  of  his 
slaves,  over  whom  that  court  had  no  jurisdiction  on  account 
of  their  status,  we  see  no  reason  why  the  court  in  this  case 
could  not  try  the  appellant  alone  when  it  had  not  acquired 
jurisdiction  of  his  particeps  criminis,  she  never  had  been  ar- 
rested. 

The  point  raised  by  the  fifth  ground  of  appeal  is  disposed 
of  by  what  we  have  said  in  considering  the  fourth  ground. 

The  sixth  and  seventh  grounds,  which  complain  of  error  in 
receiving  in  evidence  the  resolutions  of  the  public  meeting  and' 
the  appellant's  letter  in  response  thereto,  may  be  considered 
together.  Indeed,  so  far  as  the  sixth  ground  is  concerned,  tha 
case,. as  settled  by  the  circuit  judge,  which  is  of  course  con- 
clusive here,  precludes  the  appellant  from  raising  the  question 
as  to  the  admissibility  of  the  resolutions;  for  it  there  appears 
that  they  were  put  in  without  objection.  But  as  the  counsel- 
for  appellant  seems  so  earnestly  impressed  with  the  conviction, 
that  injustice  (unintentional,  of  course)  has  been  done  him  in. 
representing  that  he  assented  to  the  introduction  of  the  reso- 
lutions in  evidence,  we  will  consider  the  question  as  if  the  ob- 
jection had  been  interposed  at  the  proper  time. 

We  do  not  suppose  there  can  be  a  doubt  that  if  the  persona- 
composing  the  public  meeting,  or  some  of  them,  had  gone  to. 
the  appellant  and  verbally  made  to  him  the  statements  em- 
bodied in  the  resolutions  to  which  he  had  verbally  replied  ia 
the  terms  of  his  letter,  it  would  have  been  competent  to  prova 
what  passed  between  the  parties,  provided  the  statements  1111111(1- 
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by  defendant  were  not  extorted  from  him  by  something  amount- 
ing to  the  legal  idea  of  duress.  If  so,  then  we  are  unable  to 
perceive  why  the  communications  which  happened  to  be  in 
writing  should  not  be  quite  as  good,  if  not  better,  testimony 
than  the  verbal  statements. 

The  question  then  recurs,  whether  the  letter  was  extorted 
from  appellant  by  duress.  The  circuit  judge  has  found  that 
it  was  not,  and  we  think  the  testimony  fully  sustains  his  find- 
ing. The  appellant  was  not  under  arrest  at  the  time,  and  none 
was  then  threatened.  The  parties  to  whom  the  communica- 
tion was  made  were  not  shown  to  be  ofiicers  of  the  law;  and 
when  we  find  that  he  made  the  same  admission  in  a  more 
pointed  and  distinct  form  to  his  brother-in-law,  who  it  is  not 
pretended  practiced  any  coercion,  either  by  exciting  his  hopes 
or  fears,  we  cannot  doubt  that  the  letter  was  not  extorted  from 
the  defendant  by  the  use  of  any  such  means  as  would  forbid 
its  introduction  in  evidence. 

In  the  argument  here,  counsel  for  appellant  has  raised  another 
question,  which,  though  not  presented  by  any  of  the  grounds 
of  appeal,  he  claims  to  be  a  question  of  jurisdiction,  which  may 
be  raised  at  any  time.  The  point,  as  we  understand  it,  is,  that 
inasmuch  as  the  indictment  fails  to  charge  that  the  defend- 
ants were  guilty  of  habitual  carnal  intercourse  with  each  other 
"without  living  together,"  there  is  no  charge  of  any  criminal 
offense  of  which  the  court  could  take  jurisdiction.  This,  it 
seems  to  us,  raises  rather  a  question  as  to  the  sufficiency  of 
the  indictment  than  a  question  of  jurisdiction.  The  indict- 
ment purports  to  charge  the  offense  of  adultery,  of  which  the 
court  below  unquestionably  had  jurisdiction ;  and  if  the  cliarge 
is  defectively  made,  the  objection  should  have  been  taken  b}-- 
motion  to  quash  the  indictment,  or  by  a  motion  in  arrest  of 
judgment,  and  not  by  a  plea  to  the  jurisdiction  of  the  court. 
So  far  as  the  record  shows,  no  such  objection  was  taken  in  the 
court  below,  and  the  question  whether  there  is  any  defect  in 
the  indictment  is  not,  strictly  speaking,  properly  before  us. 

It  is  stated,  however,  in  the  case,  that  a  motion  in  arrest  of 
judgment  was  made,  and  overruled  by  the  circuit  judge,  and 
though  the  ground  of  such  motion  does  not  appear,  we  are 
willing  to  assume,  in  favor  of  liberty,  that  it  was  upon  the 
ground  that  the  words  "without  living  together  "  were  omitted 
from  the  indictment.  In  State  v.  Padgett,  18  S.  C.  321,  it  m 
said:  "The  rule  in  regard  to  indictments  framed  to  cover 
offenses  created  by  statute  is,  that  the  offense  should  be  set 
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forth  with  clearness  and  certainty,  and  must  be  so  described, 
if  not  in  the  very  words  of  the  statute,  as  to  bring  it  substan- 
tially within  the  provisions  of  the  statute."  Under  this  rule, 
and  especially  under  the  cases  cited  to  support  it,  we  think  it 
clear  that  the  omission  from  the  indictment  of  the  words 
"without  living  together"  does  not  vitiate  the  indictment. 
They  do  not  constitute  any  one  of  the  elements  of  the  offense 
denounced  by  the  statute.  The  offense  consists  in  "habitual 
carnal  intercourse"  between  a  man  and  a  woman,  one  of  whom 
is  lawfully  married  to  another  person,  whether  they  live  to- 
gether or  not;  and  those  words  were  inserted  in  the  statute 
simply  for  the  purpose  of  avoiding  any  inference,  which  might 
otherwise  have  been  drawn  from  the  preceding  words  of  the 
statute,  that  the  offense  would  not  be  complete  unless  the  par- 
ties lived  together.  As  is  said  by  O'Neall,  J.,  in  State  v. 
Schroder,  3  Hill  (S.  C),  64,  the  omitted  words  "do  not  enter 
into  the  statutory  definition  of  the  offense;  they  are  merely  de- 
scriptive of  the  persons  by  whom  the  offense  may  be  com- 
mitted." See  also  State  v.  Cunningham,  2  Speers,  254,  where 
similar  language  is  used,  by  the  same  eminent  judge,  in  refer- 
ence to  the  omission  of  the  words,  "any  person  resident  in  or 
being  a  citizen  of  this  state,"  found  in  the  dueling  act,  from 
an  indictment  under  that  act.  It  seems  to  us,  therefore,  that 
the  objection  could  not  have  been  sustained,  even  if  made  the 
basis  of  a  motion  in  arrest  of  judgment. 

The  judgment  of  this  court  is  that  the  judgment  of  the  cir- 
cuit court  be  aflfirmed. 


Adultery.  —  What  Constitutes  the  Crime  or  "  Living  Together  in 
Adultery":  See  Smith  v.  State,  86  Ala.  57;  11  Am.  St.  Rep.  17;  Bodiford  v. 
State,  86  Ala.  67;  11  Am.  St.  Rep.  20,  aud  note;  Bird  v.  State,  27  Tex.  App. 
635;  11  Am.  St.  Rep.  214,  and  note  216.  To  convict  of  the  crime  of  "  lewdly 
and  lasciviously  associating  and  cohabiting  together, "  under  the  Florida  stat- 
utes, evidence  showing  a  dwelling  or  living  together  as  if  married  must  ba 
given;  and  a  single  act  of  incontinency  is  insufEcient,  or  even  occasional  acta, 
to  prove  such  crime:  Luster  v.  State^  23  Fla.  339. 
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Enter  v.  Quessb. 

[30  South  Carolina,  126.J 
8iT-onr  A»D  CoTTNTERCLAiM.  —  A  defendant  cannob  set  up  as  a  counterclaim 

a  claim  purchased  by  him  after  the  commencement  of  the  action. 
S«T-OFF  AND  Counterclaim.  —  Defendant  will  not  be  allowed  to  interpose 

as  a  set-oflf  or  counterclaim,  either  at  law  or  in  equity,  a  claim  against 

his  creditor,  bought  up  after  action  brought,  and  sought  to  be  interposed 

on  the  ground  of  the  insolvency  of  such  creditor. 

H.  E.  Young,  for  the  appellants. 
Buist  and  Buist,  for  the  respondent. 

Simpson,  C.  J.  The  plaintiff,  respondent,  instituted  the  pro- 
ceedings below  to  enforce  a  mechanic's  lien  for  the  sum  of 
$205,  on  certain  premises  of  the  defendants  Quesse  and  Gre- 
ber,  claiming  priority  over  a  mortgage  of  defendant  Young. 
The  defendants  answered,  denying  plaintiff's  claim. 

The  case  was  referred  to  the  master.  At  the  reference,  on 
February  10, 1888,  when  the  plaintiff  closed  his  testimony,  the 
defendants  Quesse  and  Greber  having  entered  upon  the  de- 
fense, but  not  closing,  the  reference  was  adjourned,  and  on 
February  27,  1888,  these  defendants  gave  notice  that  they 
would  move  to  amend  their  answer  in  two  particulars,  the 
second  of  which  was  to  set  up,  in  a  supplemental  answer  by 
way  of  equitable  defense,  a  claim  held  by  them  against  the 
plaintiff.  This  motion  was  made  by  these  defendants  upon 
an  affidavit  that  said  defendants,  since  the  beginning  of  this 
suit  against  them,  and  after  the  filing  of  their  answer  thereto, 
had  bought  a  claim  against  the  said  plaintiff,  amounting  to 
$577.74,  which  they  then  owed;  that  the  plaintiff  was  insol- 
vent. This  affidavit  was  not  contradicted.  The  master  over- 
ruled the  motion,  holding  that  the  claim,  not  being  in  existence 
in  favor  of  the  defendants  at  the  commencement  of  plaintiff's 
action,  could  not  be  set  up. 

Upon  exceptions,  his  honor  Judge  Pressley  concurred  in 
the  ruling  of  the  master,  holding,  with  him,  that  a  counter- 
claim, to  be  available,  must  be  one  "existing  in  favor  of  de- 
fendant ....  at  the  commencement  of  the  action,"  and 
saying:  "In  the  matter  of  the  equitable  set-off  craved  by  the 
defendants,  my  judgment  is  that  said  doctrine  should  not  be 
so  extended  as  to  permit  defendants  to  get  advantage  of  other 
creditors,  or  to  cast  plaintiff  in  costs,  or  to  defeat  his  right 
of  homestead,  if  any  exist;  and  some  or  all  of  these  results 
might  follow  if  defendants  could  set  off  against  the  plaintiff  a 
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claim  purchased  by  defendants  after  plaintiff's  suit  began." 
At  the  same  time,  the  defendants  moved,  if  there  was  doubt 
about  the  insolvency  of  the  plaintiff,  that  the  case  be  remanded 
to  the  master  for  additional  testimony  on  that  subject.  Thia 
motion  was  also  overruled. 

The  main  questions  raised  in  the  appeal  are:  1.  Were  the 
defendants  Quesse  and  Greber  entitled  to  set  up  this  amount 
of  $577.74  as  a  legal  counterclaim  to  the  demand  of  plaintiff 
against  them  of  $205?  2.  If  not,  could  they  set  it  up  as  an 
equitable  set-off  or  counterclaim?  It  is  contended  by  appel- 
lants, first,  that,  under  the  provisions  of  the  code,  they  should 
have  been  allowed  to  set  up  their  claim  as  an  ordinary  coun- 
terclaim, it  being  a  matter  arising  on  contract,  and  the  action 
against  them  also  arising  on  contract,  although  the  claim  of 
defendants  was  bought  by  them  after  the  commencement  of 
plaintiff's  action,  and  even  after  answer  had  been  put  in,  de- 
fending the  suit  upon  other  grounds. 

It  is  conceded  that,  under  the  old  practice,  and  before  the 
adoption  of  the  code,  no  claim  of  set-off  arising  under  such 
circumstances  would  have  been  entertained  or  considered  for 
a  moment,  it  having  been  long  since  well  settled  that  to  enti- 
tle a  debtor,  when  sued,  to  set  off  a  claim  against  a  suing 
creditor,  said  claim  must  have  had  existence  in  his  favor  at 
the  commencement  of  plaintiff's  action.  It  is  urged,  however,^ 
by  appellants,  that  this  matter  is  now  regulated  by  our  code, 
and  that  there  is  nothing  express  in  the  language  of  the  code 
which  denies  to  a  defendant  the  right  to  set  up  such  a  claim 
as  a  counterclaim,  the  code  in  its  terms  only  requiring  that 
the  alleged  counterclaim  should  have  existence  at  the  com- 
mencement of  plaintiff's  action:  See  Code,  sec.  171.  This  is 
true  as  to  the  language  of  the  section  referred  to.  But  we 
think  that  this  section  must  be  construed  under  the  light  of 
the  long-established  principles  of  force  on  the  subject  of  set-off 
before  the  adoption  of  the  code,  everywhere  understood  and 
enforced,  both  at  law  and  equity,  where  set-offs  were  allowed: 
See  Shepherd  v.  Turner,  S  McCord,  249;  15  Am.  Dec.  631; 
Bishop  v.  Tucker,  4  Rich.  178-183;  Waterman  on  Set-off,  381, 
where  he  says:  "A  debt  cannot  be  set  off  in  equity  any  more 
than  at  law,  unless  it  existed  against  the  plaintiff,  in  favor  of 
the  defendant,  at  the  time  of  the  commencement  of  the  suit," 
etc.  In  the  state  of  New  York,  where  the  language  of  the 
code  on  this  subject  is  precisely  that  of  ours,  there  seems  to 
be  no  question  as  to  this  matter.     The  counterclaim  must  be 
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not  only  in  existence,  but  in  existence  in  favor  of  the  defend- 
ant interposing  it,  and  at  the  time  the  action  against  him  has 
been  commenced.  He  cannot  purchase  it  afterwards,  and 
then  set  it  up:  See  Van  Valen  v.  Lapham.,  13  How.  Pr.  240;  5 
Duer,  689.     We  think  his  honor's  ruling,  so  far,  was  correct. 

The  appellants'  attorney,  however,  urges  earnestly  that  if 
this  claim  cannot  be  set  up  as  a  counterclaim  under  the  pro- 
visions of  the  code,  that  still  the  defendants  should  be  allowed 
to  do  so  as  an  equitable  set-off,  founding  the  claim  for  equita- 
ble interference  upon  the  insolvency  of  the  plaintiff.  Now, 
let  it  be  admitted  that  plaintiff  was,  and  is  still,  insolvent, 
can  this  position  of  appellant  be  sustained?  Can  this  claim 
be  set  up  as  an  equitable  claim,  contradistinguished  from  a 
legal  counterclaim?  It  is  true  that  in  England,  and  before 
the  adoption  of  the  statutes  of  set-ofi",  the  court  of  chancery 
had  assumed  jurisdiction  of  the  matter  of  set-oflF,  and  had 
made  it  a  subject  of  equity  jurisdiction  in  certain  cases.  For 
instance,  in  cases  of  mutual  debts  and  credits  connected  with 
each  other,  as  where  the  transactions  or  dealings  constitute 
an  account,  consisting  of  receipts  and  payments,  debts  and 
credits,  and  where,  consequently,  the  balance  due  only  could 
be  the  debt  between  the  parties,  the  court  of  chancery  took 
jurisdiction,  and  allowed  these  debts  and  credits  to  be  set  off 
against  each  other  and  balanced,  so  as  to  find  the  actual 
amount  due,  instead  of  forcing  the  parties  to  sue  at  law  upon 
their  several  demands.  So,  too,  where  the  debts  and  accounts 
between  the  parties  were  unconnected,  even  if  some  peculiar 
equity  intervened  demanding  a  set-off,  the  court  of  chancery 
would  enforce  it  as  a  matter  of  equity  jurisdiction. 

But  in  this  latter  class  of  cases  there  had  to  be  something 
more  than  merely  separate  and  opposing  debts.  There  had  to 
be  some  mutuality,  this  term  being  used  in  the  sense  of  some 
relation  or  connection  or  dependence  with  and  upon  each 
other,  as,  for  instance,  a  knowledge  on  both  sides  of  an  "ex- 
isting debt  due  to  one  party  and  a  credit  by  the  other  party, 
founded  on  and  trusting  to  such  debt  as  a  means  of  dischar- 
ging it":  Ex  parte  Prescott,  1  Atk.  231.  This  mutuality  is 
explained  by  Judge  Story  as  follows:  If  A  should  be  indebted 
to  B  in  the  sum  of  ten  thousand  pounds  on  bond,  and  B  sl)ould 
borrow  of  A  two  thousand  pounds  on  his  own  bond,  the  bonds 
being  payable  at  ditferent  times,  the  nature  of  the  transaction 
would  lead  to  the  presumption  that  there  was  a  mutual  credit 
between  the  parties  as  to  the  two  thousand  pounds  as  an  ulti- 
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mate  set-off  ^ro  tanto  from  the  debt  of  the  ten  thousand  pounds; 
and  if  the  bonds  were  both  payable  at  the  same  time,  the  pre- 
sumption of  such  a  mutual  credit  would  be  converted  into  an 
absolute  certainty.  In  such  a  case,  the  court  of  chancery 
would  have  decreed  a  set-off,  even  before  the  adoption  of  the 
statutes  of  set-off  providing  for  unconnected  debts  being  set  off 
against  each  other. 

And  sometimes,  too,  a  joint  debt  could  have  been  set  off  in 
chancery  against  a  separate  debt,  and  conversely  a  separate 
debt  against  a  joint  one,  but  in  all  such  cases  antecedent  to 
the  statute  allowing  separate  and  unconnected  debts  to  be  set 
off  the  one  against  the  other,  the  court  of  chancery,  before  it 
interfered,  required  the  presence  of  some  peculiar  and  special 
equity  demanding  such  interference,  such  as  a  mutual  credit 
in  the  sense  explained  above.  "  Whenever  there  is  a  mutual 
credit  between  the  parties,"  says  Judge  Story,  "  touching  such 
debts,  a  set-off  is  upon  that  ground  alone  maintainable  in 
equity,  although  the  mere  existence  of  mutual  debts  might 

not  even  in  a  case  of  insolvency  sustain  it But  the  mere 

existence  of  cross-demands  will  not  be  sufficient  to  justify  a 
set-off  in  equity.  Indeed,  a  set-off  is  ordinarily  allowed  in 
equity  only  when  the  party  seeking  the  benefit  of  it  can  show 
some  equitable  ground  for  being  protected  against  his  adver- 
sary's demand;  the  mere  existence  of  cross-demands  is  not 
sufficient"  etc.:  2  Story's  Eq.  Jur.,  sec.  1433  b. 

Now,  what  special  equity  do  the  defendants  invoke  here? 
They  rely  upon  the  insolvency  of  the  plaintiff.  This,  we  think, 
under  the  authorities,  some  of  which  have  been  cited  by  ap- 
pelUnt,  would  have  been  sufficient,  under  the  chancery  rule 
above,  to  authorize  the  chancery  court  to  decree  a  set-off,  pro- 
viding that  the  claim  attempted  to  be  set  up  had  been  in 
existence  in  favor  of  defendant  when  the  plaintiff  commenced 
action.  In  Lindsay  v.  Jackson,  2  Paige,  581,  cited  by 
appellants,  it  was  held  that  insolvency  of  one  of  the  parties 
was  a  sufficient  ground  for  the  court  to  exercise  its  equitable 
jurisdiction  in  allowing  an  equitable  set-off.  But  the  set-off 
claimed  and  allowed  was  in  existence  in  favor  of  the  claimant 
at  the  same  time  with  the  other  debt  when  the  action  began. 
And  this,  we  think,  will  be  found  to  be  the  fact  in  all  of  the 
cases,  where  such  set-off  has  been  allowed,  on  the  ground  of 
insolvency  by  the  chancery  court  as  a  matter  of  equity  juris- 
diction. We  have  found  no  case,  nor  have  we  been  referred  to 
any,  where  the  defendant  was  allowed  to  interpose  an  insolvent 
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claim  against  his  suing  creditor,  bought  up  after  action  brought, 
and  sought  to  be  interposed  on  the  ground  of  the  insolvency 
of  his  creditor.  The  nearest  approach  to  such  a  case  is  the 
case  of  Aldrich  v.  Campbell,  cited  by  appellant,  and  found  in 
4  Gray,  284,  where  a  negotiable  promissory  note  was  pur- 
chased, without  notice  that  an  action  had  been  commenced  on 
a  debt  from  the  purchaser  to  the  maker,  and  before  the  notice 
of  insolvency;  the  note  under  these  circumstances  was  set  up. 

How  different  the  equity  there  from  the  case  before  us.  Here 
the  claim  in  question  was  bought,  not  only  after  action  begun, 
but  after  answer  put  in  and  issue  joined,  and  we  must  suppose, 
from  the  affidavit  submitted  on  the  motion  to  amend  the 
answer,  with  full  knowledge  of  the  insolvency  of  the  plaintifiF. 
Mr.  Waterman  says:  "A  debt  cannot  be  set  off  in  equity  any 
more  than  at  law,  unless  it  existed  against  the  plaintiff  in  fa- 
vor of  the  defendant  at  the  time  of  the  commencement  of  the 
action,  and  had  then  become  due  and  payable":  Waterman  on 
Set-off,  sec.  381.  He  says,  further,  that  the  defendant  cannot 
set  off  a  debt  of  an  insolvent  which  he  had  purchased  with 
knowledge  of  insolvency:  Sec.  133.  See,  too.  Smith  v.  Hill,  8 
Gray,  572. 

We  have  examined  the  numerous  authorities  referred  to  by 
appellants'  counsel,  but  we  have  not  found  that  they  sustain 
the  position  that  a  claim  like  that  interposed  here  by  the  de- 
fend  ants,  and  purchased  by  the  defendants  after  action  brought 
and  answered,  and  with  full  knowledge  of  the  insolvency  re- 
lied on  as  a  ground  of  equity,  can  be  entertained  either  as  a 
counterclaim  at  law  or  as  an  equitable  set-off  under  the  equi- 
table jurisdiction  of  the  old  court  of  chancery,  now  merged  in 
the  court  of  common  pleas.  Hence  we  must  sustain  the  cir- 
cuit judge  in  his  ruling  upon  this  question,  and  without  regard 
to  the  probable  consequences  suggested  by  him  as  to  the  liome- 
stead,  etc.,  which  are  discussed  in  the  argument  of  appellant, 
but  which  we  do  not  consider  as  involved  necessarily  in  the 
appeal. 

It  is  the  judgment  of  this  court  that  the  judgment  of  tlie 
circuit  court  be  affirmed. 


Set-off  and  Counterclaim.  —  For  a  general  discussion  of  what  may  and 
■what  may  not  be  counterclainied  or  set  up  as  a  set-off:  Note  to  Oreyj  v, 
James,  12  Am.  Dec.  152-157;  note  to  Woodruff  v.  Garner,  89  Am.  Dec.  482- 
489.  An  independent  tort  cannot  be  counterclainied  against  another  tort: 
Kelkr  V.  Goodrich,  117  Ind.  550;  10  Am.  St.  Hop.  88,  and  note  94.  A  set-off 
against  a  judgment  ia  not  of  right,  but  of  grace,  and  is  only  graoited  where  a 
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special  equity  is  shown  to  justify  it:  Tliropp  v.  Susqueliarina  etc.  Ins.  Co.,  125 
Pa.  St.  427;  11  Am.  St.  Rep.  909.  A  counterclaim  is  a  demand  of  some- 
thing which  of  right  belongs  to  defendant,  in  opposition  to  the  right  of  the 
plaintiff:  Venable  v.  Dutch,  37  Kan.  515;  1  Am.  St.  Rep.  260;  comT^Are  Andre 
V.  Morrow,  65  Miss.  315;  7  Am.  St.  Rep.  658;  Drew  v.  Edmunds,  60  Vt.401; 
6  Am.  St.  Rep.  122;  Schioeickhart  v.  Stuewe,  71  Wis.  1;  5  Am.  St.  Rep.  190; 
Abbott  V.  Foote,  146  Mass.  333;  4  Am.  St.  Rep.  314;  WhitwoHh  v.  Thomas,  83 
Ala.  308;  3  Am.  St.  Rep.  725.  An  essential  of  a  set-off  is  that  the  demand 
must  be  due  the  party  in  his  own  right,  either  as  an  original  creditor  or  as  an 
assignee:  Olmstead  v.  Scutt,  55  Conn.  125;  and  to  set  up  a  counterclaim,  the 
ansLwer  of  defendant  must  contain  a  plain  and  distinct  statement  of  the  facts 
which  constitute  the  same:  Curtissv.  Livingston,  36  Minn.  312.  A  judgment 
against  an  insolvent  firm  is  a  good  equitable  set-off  to  a  debt  due  to  one  of 
the  partners  from  the  judgment  creditor  or  his  assignee:  Heligmann  v.  Heller, 
69  Wis.  410;  and  a  defendant  in  an  action  upon  a  contract  may  counterclaim 
a  cause  of  action  in  his  own  favor  against  plaintiff  for  a  balance  due  on  an 
open,  mutual,  and  current  account,  notwithstanding  the  pendency  of  a  prior 
action  brought  by  the  defendant  against  the  plaintiff  upon  certain  items  of 
the  same  account:  Lindsay  v.  Stewart,  72  Cal.  540.  So  in  an  action  upon  a 
contract  for  money  expended  by  a  tenant  in  repairing  a  hotel,  the  owner 
may  set  up  by  way  of  defense  that  the  building  was  burned  down  in  conse- 
quence of  plaintiff's  carelessness:  Zigler  v.  McClellan,  15  Or.  499.  A  demand 
against  a  plaintiff's  husband,  who  is  not  a  party  to  the  action,  cannot  be 
counterclaimed:  Parker  v.  Cochrane,  11  Col.  363;  Slotemanv.  Thomas  etc.  Mfg. 
Co.,  69  Wis.  499;  nor  can  a  judgment  against  a  husband  and  wife  be  set  off 
against  a  judgment  obtained  by  them,  when  they  make  a  claim  for  legal 
exemptions:  Junker  v.  Hustes,  113  Ind.  524.  And  in  an  action  merely  to  re- 
cover money,  defendant  cannot  set  off  an  equitable  counterclaim  involving  a 
mortgage  foreclosure,  etc.,  where  the  district  court  has  no  jurisdiction  to  de- 
termine the  matters  alleged  in  the  counterclaim  by  reason  of  the  situation  of 
the  mortgaged  premises  in  another  county:  Lyman  v.  Stanton,  40  Kan.  727. 
So  a  demurrer  to  a  counterclaim  was  correctly  sustained,  where  plaintiff  sued 
on  a  due-bill  and  for  money  due  for  labor  performed,  and  defendant  admitted 
owing  for  the  labor  performed,  but  claimed  that  the  due-bill  was  merely  for 
money  deposited  by  plaintiff  with  him,  and  for  a  counterclaim  set  up  that 
plaintiff  owed  him  for  rent  of  a  certain  dwelling-house,  not  alleging  his  in- 
terest in  such  house,  which  entitled  him  to  demand  rent:  Stevens  v.  Andrews, 
10  Col.  402. 

Counterclaim  —  Pleading  and  Practice. —  Although  plaintiffs  may 
Bubmit  to  a  nonsuit  at  any  time  prior  to  the  verdict,  this  rule  has  an  excep- 
tion in  cases  where  the  defendant  has  acquired  some  right  which  he  is  enti- 
tled to  have  determined,  such  as  rights  arising  out  of  counterclaims  and 
■et-offs:  Gatewood  v.  Leak,  99  N.  O.  363;  McNeill  v.  Lawton,  97  Id.  16;  By- 
%um  v,  Poux,  97  Id.  374. 
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[80  South  Carolina,  131.] 

■Criminal  Law  —  Receiving  Stolen  Goods  —  Evidence. — On  the  trial  of 
aa  indictment  for  receiving  stolen  goods,  knowing  them  to  have  been 
stolen,  evidence  is  competent  tending  to  show  defendant'^  possession  of 
other  goods  alleged  by  the  prosecutor  to  have  been  stolen  from  him,  in 
order  to  show  his  guilty  knowledge  as  to  the  goods  laid  in  the  indict- 
ment, although  such  knowledge  as  to  the  other  goods  is  not  shown. 

Jury  and  Jurors.  —  A  juror,  in  weighing  the  credibility  of  testimony, 
has  a  right  to  take  into  consideration  his  own  knowledge  of  the  character 
of  the  witness  delivering  such  testimony. 

Instructions —  Charge  on  MArrER  of  Fact.  — To  say  to  the  jury  about  an 
unimpeached  witness,  "Now,  do  you  believe  the  witness?  It  is  not  a 
question  as  to  her  veracity.  I  have  heard  no  evidence  against  her 
veracity.  But  counsel  argue  that  she  was  mistaken," — is  not  a  charge  in 
respect  to  matter  of  fact  so  as  to  constitute  error. 

Instructions  —  Charge  on  Matter  of  Fact.  —  Where  the  court  tells  the 
jury  that  an  unimpeached  witness  having  testified  to  a  material  fact,  it 
is  not  probable  that  he  was  mistaken,  and  that  if  defendant  had  willfully 
misstated  that  one  fact,  it  could  be  safely  concluded  that  she  would 
make  other  false  statements,  this  is  a  charge  as  to  matter  of  fact,  and 
erroneous. 

Pleading  and  Practice  —  Nkw  Trial.  —  Where  the  court  erroneously 
rules  as  to  the  number  of  peremptory  challenges  to  be  allowed,  and  after 
this  right  has  been  partially  exercised,  the  ruling  is  corrected,  and  the 
number  of  such  challenges  lessened,  but  the  parties  are  still  allowed  the 
full  number  of  challenges  sanctioned  by  law,  there  is  not  such  error  as 
will  be  ground  for  a  new  trial. 

Charles  A.  Douglass,  for  the  appellants. 
/.  E.  McDonald,  contra. 

McIvER,  J.  In  this  case  the  defendants  were  indicted  for 
receiving  stolen  goods,  exceeding  the  value  of  twenty  dollars 
knowing  them  to  have  been  stolen.  When  the  case  was  called 
for  trial  the  circuit  judge  directed  that  the  defendants  be  ar- 
raigned, and  announced  that  they  were  each  entitled  to  twenty 
peremptory  challenges.  After  each  of  the  defendants  had  per- 
emptorily challenged  two  of  the  jurors  presented,  the  judge  re- 
considered his  ruling,  and  held  that  the  defendants  were  each 
entitled  to  only  five  peremptory  challenges,  to  which  ruling 
exception  was  duly  taken  by  the  counsel  for  defendants. 
After  exhausting  their  remaining  challenges  of  three  each, 
under  the  final  ruling  of  the  circuit  judge,  the  jury  was  or- 
ganized and  the  trial  proceeded. 

"Upon  the  trial  of  the  cause  the  presiding  judge  admitted  as 
competent,  against  the  exception  of  defendants'  counsel,  testi- 
mony going  to  show  defendants'  possession  of  goods  alleged  by 
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prosecutor  to  have  been  stolen  from  him,  and  to  the  identity  of 
which  he  testified,  said  goods  not  having  been  alleged  or  de- 
scribed in  the  indictment."  The  charge  to  the  jury  appears 
to  be  set  out  in  full  in  tbe  case,  and  in  it  we  find  this  language 
in  reference  to  the  testimony  thus  objected  to:  "  I  have  said 
before  during  this  trial  that  the  testimony  in  regard  to  a 
quantity  of  these  goods  was  introduced  for  the  purpose  of  show- 
ing the  guilty  knowledge  of  the  defendants,  but  for  no  other 
purpose  was  that  necessary  ";  and  the  jury  were  explicitly  in- 
structed that  they  could  not  find  the  defendants  guilty  unless 
they  believed  that  they  had  received  some  or  all  of  the  articles 
mentioned  in  the  indictment,  knowing  them  to  have  been 
stolen,  even  though  they  might  come  to  the  conclusion  that 
some  or  all  of  the  goods  not  mentioned  in  the  indictment  were 
80  received  by  the  defendants. 

The  jury  having  found  the  defendants  guilty,  they  were 
each  sentenced  to  pay  a  fine  of  $150,  and  be  imprisoned  in 
the  penitentiary  at  hard  labor  for  four  months.  Defendants 
appeal,  substantially,  upon  the  following  grounds:  (The  first 
ground,  having  been  abandoned,  need  not  be  stated);  the 
second  and  third  grounds  allege  error  in  receiving  testimony 
as  to  the  possession  by  the  defendants  of  stolen  goods  other 
than  those  laid  in  the  indictment;  the  fourth  ground  com- 
plains of  error  on  the  part  of  the  circuit  judge  in  instructing 
the  jury  that  they  were  presumed  to  know  the  character  of 
the  witnesses,  and  might  take  that  into  consideration  in 
making  up  their  verdict;  the  fifth  and  sixth  grounds  com- 
plain that  the  circuit  judge  invaded  the  province  of  the  jury 
by  charging  on  the  facts,  in  the  particulars  which  will  herein- 
after be  specified;  the  seventh  ground  complains  that  de- 
fendants were  misled  by  the  change  in  the  rulings  of  the 
circuit  judge  in  regard  to  the  number  of  challenges  to  which 
they  were  entitled,  and  that  for  this  reason  their  motion  for  a 
new  trial  in  the  court  below  should  have  been  granted. 

It  does  not  seem  to  us  that  there  was  any  error  in  receiving 
the  testimony  which  is  made  the  basis  of  the  second  and  third 
grounds  of  appeal.  As  appears  from  the  extract  made  from 
the  judge's  charge  above,  this  testimony  was  received  solely  as 
a  circumstance  tending  to  show  guilty  knowledge  on  the  part 
of  the  defendants,  and  the  jury  were  carefully  instructed  to 
consider  it  only  in  that  light.  As  is  said  in  1  Greenleaf  on 
Evidence,  section  53,  note  b:  "  The  general  rule  undoubt- 
edly is,  that  a  distinct  crime,  unconnected  with  that  laid  in 
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the  indictment,  cannot  be  given  in  evidence  against  a  prisoner. 
It  is  not  proper  to  raise  a  presumption  of  guilt  on  the  ground 
that,  having  committed  one  crime,  the  depravity  it  exhibits 
makes  it  likely  that  he  would  commit  another.  In  all  crim- 
inal cases,  however,  where  the  felonious  intent  or  guilty 
knowledge  is  a  material  part  of  the  crime,  evidence  is  admis- 
sible of  similar  acts  of  the  prisoner  at  different  times,  if  such 
acts  tend  to  prove  the  existence  of  such  guilty  knowledge  or 
felonious  intent."  One  of  the  illustrations  there  given  is  this 
very  charge  of  receiving  stolen  goods,  where  the  gist  of  the 
offense  is  the  guilty  knowledge  of  the  party  charged:  See  the 
cases  there  cited. 

So  in  Roscoe  on  Criminal  Evidence,  at  page  92,  the  author, 
in  speaking  of  this  subject,  says:  "There  are  three  classes  of 
offenses  in  which,  from  the  nature  of  the  offense  itself,  the 
necessity  for  this  species  of  evidence  is  so  frequently  neces- 
sary that  they  will  be  considered  separately.  These  are 
conspiracy,  uttering  forged  instruments  or  counterfeit  coin^ 
and  receiving  stolen  goods.  In  these  the  act  itself,  which  is 
the  subject  of  inquiry,  is  almost  always  of  an  equivocal  kind,, 
and  from  which  vialus  animus  cannot,  as  in  crimes  of  violence^ 
be  presumed;  and  almost  the  only  evidence  which  could  be 
adduced  to  show  the  guilt  of  the  prisoner  would  be  his  con- 
duct on  other  occasions."  In  Rex  v.  Wylie,  4  Bos.  &  P.  92,  it 
was  held  that  on  the  trial  of  an  indictment  for  uttering  a 
forged  note,  knowing  it  to  have  been  forged,  it  was  competent 
to  show  that  the  prisoner  had  previously  passed  other  forged 
notes,  not  mentioned  in  the  indictment,  to  other  persons,  for 
the  purpose  of  proving  the  scienter,  and  the  same  doctrine  has 
been  held  in  this  state  in  at  least  three  cases:  State  v.  Petty ^ 

1  Harp.  59;  State  v.  Houston,  1  Bail.  300;  State  v.  Williamaf 

2  Rich.  418;  45  Am.  Dec.  741. 

Upon  the  same  principle  it  seems  to  us  clear  that  the  same 
doctrine  should  be  applied  in  the  present  case.  The  mere  fact 
that  a  person  has  passed  one  forged  note,  or  has  received  a 
single  article  of  stolen  goods,  might  furnish  but  slight  evi- 
dence that,  in  the  one  case,  he  knew  the  note  was  forged,  or  in 
the  other,  he  knew  the  article  was  stolen;  but  if  it  is  shown 
tliat  he  has  passed  a  number  of  forged  notes,  or  has  received 
a  considerable  number  of  stolen  articles,  this  certainly  tends 
to  show  a  guilty  knowledge,  and  if  so,  then  it  is  competent, 
and  it  will  be  for  the  jury  to  consider  its  weight. 

It  is,  however,  ingeniously  argued  by  the  counsel  for  appel- 
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lants  that  testimony  that  the  accused  has  received  other  arti- 
cles of  stolen  property  than  those  mentioned  in  the  indictment, 
even  for  the  purpose  of  showing  the  scienter,  is  not  competent, 
unless  it  appears  that  the  accused  received  such  other  articles, 
knowing  them  to  be  stolen;  and  it  must  be  conceded  that 
there  are  expressions  in  the  cases  cited  by  him  which  would 
eeem  to  warrant  such  a  limitation  of  the  rule;  but  we  know  of 
110  case  in  which  it  has  been  so  decided.  On  the  contrary, 
the  case  of  State  v.  Houston,  supra,  negatives  any  such  idea. 
For  in  that  case  it  was  held  that  on  the  trial  of  an  indictment 
for  uttering  a  forged  note,  knowing  it  to  have  been  forged,  it 
was  competent,  for  the  purpose  of  showing  defendant's  guilty 
knowledge,  to  show  that  another  note  uttered  by  him  was 
forged,  although  he  had  previously  been  acquitted  under  an 
indictment  for  uttering  the  last-mentioned  note,  knowing  it  to 
have  been  forged. 

Indeed,  in  none  of  the  cases  which  we  have  been  able  to  ex- 
amine does  it  appear  to  have  been  regarded  as  necessary  to 
show  that  the  accused  had  uttered  other  notes  than  the  one 
laid  in  the  indictment,  knowing  them  to  have  been  forged;  but 
the  admissibility  of  such  testimony  seems  to  have  been  rested 
upon  the  ground  that,  while  it  is  not  at  all  improbable  that  a 
person  might  innocently  pass  a  single  forged  note,  it  was  not 
at  all  probable  that  he  would  pass  a  number,  or  even  several, 
of  such  notes  without  knowing  they  were  forgeries.  So  here, 
while  the  fact  that  one  has  received  a  single  article  of  stolen 
goods  would  afford  but  slight,  if  any,  evidence  that  he  knew 
such  article  was  stolen,  yet  if  it  is  shown  that  he  has  received 
a  number  of  articles  of  stolen  property,  especially  where,  as  in 
this  case,  such  articles  were  shown  to  have  been  stolen  from 
the  same  person,  and  probably  about  the  same  time,  this  is  a 
circumstance  from  which  guilty  knowledge  may  be  inferred, 
though  the  weight  to  be  attached  to  such  circumstance  is  ex- 
clusively for  the  jury. 

The  fourth  ground  of  appeal  is  based  upon  the  following 
language  in  the  judge's  charge  to  the  jury:  "There  is  one 
thing  outside  the  record  that  you  are  presumed  to  know,  and 
that  is,  the  character  of  the  witnesses  who  have  testified.  You 
have  been  drawn  from  the  vicinage  for  the  reason  that  you  are 
supposed  to  known  the  v/itnesses  who  testify."  This,  it  is 
argued,  was  erroneous,  because  in  violation  of  the  rule  that 
the  jury  must  draw  their  conclusions  from  the  testimony  ad- 
duced in  the  case,  and  not  from  facts  known  to  them,  or  any 
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one  or  more  of  them.  While  it  is  undoubtedly  true  that  a 
jury  is  not  at  liberty  to  consider  any  fact  pertinent  to  the  issue 
which  they  are  called  upon  to  try  unless  it  is  found  in  the  tes- 
timony adduced,  even  though  such  fact  may  be  known  to  some 
one,  or  all,  of  the  jury,  yet  this  rule  does  not,  and  cannot, 
from  the  very  nature  of  things,  forbid  a  juror,  in  weighing  the 
credibility  of  the  testimony,  from  taking  into  consideration 
his  own  knowledge  of  the  character  of  the  witness  delivering 
such  testimony.  The  credibility  of  testimony  is  a  question 
exclusively  for  the  jury,  and  we  do  not  see  how  it  is  possible 
for  a  juror  in  considering  that  question  to  exclude  from  hia 
mind  his  own  knowledge  of  the  character  of  the  witnesses'. 
The  question  is,  What  impression  does  the  testimony  make 
upon  the  minds  of  the  jurors?  and  that  impression  must  ne- 
cessarily be  affected  by  their  own  knowledge  of  the  character 
of  the  witnesses  from  whom  such  testimony  proceeds.  We 
suppose  that  it  rarely,  if  ever,  happens  that  the  character  of  at 
least  some  of  the  witnesses  is  not  known  to  some  or  all  of  the 
jurors,  and  we  do  not  see  how  any  rule  of  law  can  prevent  such, 
knowledge  from  having  its  weight.  If  a  fact  is  testified  to  by 
a  witness  whom  the  jurors  know  to  be  of  such  an  infamous 
character  as  to  render  him  totally  unworthy  of  belief,  it  is  dif- 
ficult to  understand  how  any  rule  of  law  can  compel  a  jury  to 
believe  that  which  they  cannot  believe.  The  constitution  of 
the  human  mind  renders  such  a  rule  as  that  contended  for 
utterly  impracticable. 

But  we  are  not  without  authority  in  our  own  state  for  the 
view  which  which  we  have  taken,  as  may  be  seen  by  reference  to 
the  case  of  McKain  v.  Love,  2  Hill  (S.  C),  506,  27  Am.  Dec.  401, 
where  it  was  expressly  held  that  a  jury  must  in  some  degree 
act  upon  their  own  knowledge  of  the  character  of  the  witnesses, 
Johnson,  J.,  in  delivering  the  opinion  of  the  court,  saying:  "To 
exclude  matter  of  this  sort  would  be  to  strip  the  trial  by  jury 
of  one  of  its  most  valuable  appendages,  — the  right  of  weighing 
the  credibility  of  witnesses."  The  same  doctrine  was  plainly 
implied,  though  the  point  was  not  raised,  by  what  was  said  in 
the  recent  case  of  State  v.  Jones,  29  S.  C.  233;  and  we  are  not 
aware  that  it  has  ever  before  been  questioned  in  this  state. 

The  fifth  and  sixth  grounds  of  appeal  complain  that  the  cir- 
cuit judge  invaded  the  province  of  the  jury  by  charging  them 
with  respect  to  matters  of  fact,  in  violation  of  section  26,  ar- 
ticle 4,  of  the  constitution.  The  specification  relied  upon  in 
the  fifth  ground  is,  that  the  judge  used  the  following  language 
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in  his  charge  to  the  jury:  "Now,  do  you  believe  Mrs.  Boag? 
It  is  not  a  question  as  to  Mrs.  Boag's  veracity.  I  have  heard 
no  evidence  against  her  veracity.  But  counsel  argue  that  Mrs. 
Boag  was  mistaken,"  etc.  It  seems  that  Mrs.  Boag,  the  wife 
of  the  prosecutor,  who  had,  principally,  charge  of  the  dry- 
goods  department  of  her  husband's  store,  from  which  the 
goods  in  question  were  alleged  to  have  been  stolen,  was  intro- 
duced as  a  witness  to  identify  the  articles  found  in  the  house 
of  the  defendants,  and  that  she  relied,  somewhat  at  least,  upon 
her  husband's  private  mark  on  the  goods,  as  a  means  of  iden- 
tifying them.  It  also  appeared  that  there  was  a  direct  con- 
flict between  her  and  the  defendant  Patsy,  who  was  examined 
as  a  witness  for  the  defense,  especially  in  regard  to  the  marks 
on  an  infant's  sack,  one  of  the  articles  found  in  the  house. 
The  argument,  as  we  understand  it,  is,  that  by  using  the  lan- 
guage above  quoted  the  judge  expressed  or  indicated  to  the 
jury  his  opinion  as  to  the  veracity  of  Mrs.  Boag.  We  do  not 
80  construe  that  language.  It  does  not  appear  that  the  ve- 
racity of  Mrs.  Boag  was  impeached,  either  by  evidence  or  in 
argument,  and  the  judge,  in  using  the  language  objected  to, 
was  simply  narrating  facts  which  had  transpired  in  the  pres- 
ence of  the  jury,  and  cannot  be  regarded  as  expressing,  or 
even  indicating,  his  own  opinion  as  to  any  fact  which  the  jury 
^as  called  upon  to  consider. 

The  particular  language  relied  upon  as  the  basis  of  the  sixth 
ground  of  appeal  is,  as  there  quoted,  though  there  is  a  slight 
verbal  inaccuracy,  which,  however,  does  not  affect  the  sense,  as 
follows:  "Patsy  says  that  the  little  sack,  when  taken  from 
her.  possession,  had  no  mark  upon  it,  while  Mrs.  Boag  testifies 
that  it  has  her  private  mark  on  it,  and  that  that  mark  was  not 
put  on  it  since  taken  from  Patsy's  possession.  If  Mrs.  Boag 
made  that  mistake,  might  that  private  mark  have  been  put 
there  without  her  knowledge?  This  is  improbable.  But  if 
you  come  to  the  conclusion  that  the  witness  has  willfully  mis- 
stated a  fact,  then  you  may  safely  conclude  that  she  would 
misstate  facts  which  would  be  to  her  advantage  if  the  testi- 
mony came  out  uncorroborated,  —  that  is,  if  you  come  to  the 
conclusion  that  she  has  willfully  misstated  a  fact." 

This  matter  of  charging  upon  the  facts  has  been  so  often 
before  this  court  that  it  is  unnecessary  to  cite  authorities  to 
show  that  the  rule  is  well  settled  that  the  circuit  judge  should 
carefully  avoid  expressing,  or  even  indicating,  his  own  opinion 
as  to  any  of  the   facts  of  the  case,  leaving  it    for  the  jury, 
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unbiased  by  any  impressions  which  the  testimony  may  have 
made  on  the  mind  of  the  judge,  to  determine  what  facts  have 
been  established.  So  that  our  inquiry  here  is,  whether  this 
rule  has  been  violated  in  the  present  case.  We  are  con- 
strained to  say  that  we  think  it  has;  and  for  this  reason  there 
must  be  a  new  trial.  It  will  be  observed  that  one  of  the  ma- 
terial questions  in  the  case  was,  whether  the  goods  were  iden- 
tified, and  as  the  private  mark  of  the  prosecutor  was  relied 
upon  as  a  means  of  identification,  it  of  course  became  a  very 
important  inquiry  whether  that  little  sack,  which  seems  to 
have  been  more  specifically  mentioned  than  any  of  the  other 
articles,  had  such  private  mark  upon  it  at  the  time  it  was 
taken  from  defendant's  possession,  and  as  to  this  there  was  a 
direct  conflict  between  the  testimony  of  Mrs.  Boag  and  the 
defendant  Patsy;  and  as  the  veracity  of  Mrs.  Boag  had  not 
been  impeached  in  any  way,  the  real  inquiry  was,  whether 
Mrs.  Boag  might  not  have  been  mistaken  in  saying  that  the 
private  mark  was  not  put  on  the  sack  after  it  was  taken  from 
Patsy's  possession. 

Upon  this  point,  it  seems  to  us  that  the  judge  pretty  clearly 
indicated  to  the  jury  his  own  opinion,  that  Mrs.  Boag  was  not 
mistaken,  when  he  told  the  jury  that  it  was  not  probable  that 
the  mark  was  put  on  the  sack  after  it  left  Patsy's  possession 
without  the  knowledge  of  Mrs.  Boag.  This  was  a  matter  ex- 
clusively for  the  jury  to  determine,  unbiased  by  any  impres- 
sion made  upon  the  mind  of  the  judge.  If  the  mark  was  on 
the  sack  when  it  left  Patsy's  possession,  the  natural  conclu- 
sion would  be  that  she  had  testified  falsely  in  denying  that 
fact;  and  when  the  jury  were  told  that  an  unimpeached  wit- 
ness had  testified  that  it  was  on  the  sack  at  the  time,  and 
that  it  was  not  probable  that  such  witness  was  mistaken  in 
making  that  statement,  the  jury  would  very  naturally  con- 
clude that  the  impression  made  upon  the  mind  of  the  judge 
was  that  Patsy  had  testified  falsely,  especially  when  it  was 
immediately  followed  by  the  statement  that  if  the  witness  had 
willfully  misstated  one  fact,  the  jury  might  safely  conclude 
that  she  would  make  other  false  statements. 

The  only  remaining  inquiry  is  that  presented  by  so  much  of 
the  seventh  ground  of  appeal  as  complains  that  the  circuit 
judge  should  have  granted  defendant's  motion  for  a  new  trial, 
because  they  were  misled  by  the  first  ruling  in  reference  to 
the  arraignment  and  the  number  of  challenges  to  he  allowed, 
the  motion  in  arrest  of  judgment   having    been   ahandoned. 
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Inasmuch  as  it  is  conceded,  and  properly  conceded,  that  there- 
was  no  error  of  law  in  the  final  ruling  as  to  this  matter,  we  do 
not  see  that  the  defendants  have  any  legal  ground  upon  which 
to  rest  their  complaint;  and  if  their  motion  for  a  new  trial 
rested  upon  any  other  ground,  then  it  was  a  matter  solely  for 
the  discretion  of  the  court  below,  with  which  we  cannot  inter- 
fere. The  defendants  were  not  denied  any  right  which  they^ 
were  entitled  to  by  law.  They  were  allowed  the  full  number 
of  challenges  provided  for  by  law,  and  the  fact  that  they  had 
each  exercised  the  right  of  challenging  two  jurors,  while  they 
were  led  to  suppose,  from  the  first  ruling  of  the  circuit  judge^ 
that  they  were  entitled  each  to  twenty,  instead  of  five,  chal- 
lenges, cannot  aflFect  the  question.  No  juror  whom  they  had 
a  right  to  challenge  peremptorily  was  allowed  to  sit,  and  we 
do  not  see  that  this  ground  presents  any  error  of  law  which  we- 
have  a  right  to  consider.  It  may  be  that  if  defendants  had 
known  at  the  outset  that  they  would  be  limited  to  five  chal- 
lenges they  would  not  have  challenged  the  two  who  were 
challenged,  when  they  supposed  they  would  be  entitled  to- 
twenty  challenges,  but  would  have  preferred  to  have  exercised 
that  right  towards  others  supposed  to  be  more  objectionable 
than  those  who  were  actually  challenged;  but  it  is  well  settled 
that  the  right  of  challenge  is  a  right  to  reject,  and  not  a  right 
to  select,  jurors:  State  v.  Wise,  7  Rich.  412,  and  authorities 
there  cited.  Hence,  where  there  is  no  denial  of  the  right  ta 
reject  the  number  of  jurors  to  which  the  party  is  entitled,  it 
cannot  be  said  that  there  is  any  error  of  law  in  organizing 
the  jury. 

The  judgment  of  this  court  is,  that  the  judgment  of  thfr 
circuit  court  be  reversed,  and  that  the  case  be  remanded  to 
that  court  for  a  new  trial. 

Rkckivino  Stolen  Goods,  knowing  them  to  be  stolen,  is  a  crime  alto- 
gether distinct  from  the  crime  of  larceny  of  such  goods:  Allison  v.  Common- 
voealihf  83  Ky.  254;  and  on  a  trial  for  the  crime  of  receiving  goods,  knowing 
them  to  have  been  stolen,  the  jury  must  find  in  their  verdict  of  conviction 
the  value  of  the  stolen  property:  Thompson  v.  People,  125  111.  256;  compare 
Wright  V.  State,  5  Yerg.  154;  26  Am.  Dec.  258,  and  note  261;  State  v.  Bush- 
ing, 69  N.  C.  29;  12  Am.  Rep.  641. 

JuKY  AND  Jdroks.  —  As  to  the  application  of  the  personal  knowledge  of 
a  juror  in  forming  a  verdict,  see  Ottawa  Gas  etc.  Co.  r.  Oraham,  28  111.  73;  81 
Am.  Dec.  263,  and  particularly  note  267,  268. 
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Strain  v.  Babb. 

[30  South  Caeolista,  842.] 

Stattjtb  ot  LlBfiTATiONS.  —  Section  123,  Code  of  South  Carolina,  provid- 
ing  that  action  may  be  brought  on  a  claim  against  a  deceased  person 
within  one  year  after  administration  is  granted,  applies  only  to  those 
cases  where  no  administration  is  taken  out  until  after  the  expiration  of 
the  statutory  period,  the  statute  having  commenced  to  run  in  the  life- 
time of  the  decedent. 

Official  Bonds  —  Liability  of  Sureties.  —  An  action  against  a  court 
clerk  and  his  sureties  for  his  failure  to  properly  enter  a  judgment  is  an 
action  on  his  official  bond,  and  as  such  bond  is  not  for  the  payment  of 
money  only,  within  the  meaning  of  the  statute,  the  right  of  action  against 
the  principal  and  sureties  is  not  barred  until  the  expiration  of  twenty 
years,  under  section  111,  Code  of  South  Carolina. 

Measure  of  Damages  in  Action  on  Official  Bond.  —  Where  a  judg- 
ment lien  loses  its  rank  through  the  neglect  of  a  court  clerk  to  enroll  it, 
the  measure  of  damages  in  an  action  on  his  official  bond  is  tiie  amount 
lost  through  such  neglect,  depending  upon  the  amount  of  such  lien,  of 
junior  liens,  and  of  the  value  of  the  judgment  debtor's  property. 

Pleading  and  Practice.  —  The  Demand  in  the  Complaint  is  No  Part 
of  the  action,  and  does  not  give  it  character.  The  facts  alleged  do  this, 
and  plaintiff  is  entitled  to  such  relief  as  they  warrant. 

Judgment,  in  Actions  o!^  Official  Bonds,  should  go  for  the  penalty,  and 
stands  for  the  benefit  of  all  injured  parties,  who,  by  proper  proceeding, 
may  have  their  damages  assessed,  with  leave  to  issue  execution. 

F.  P.  McGoxoan  and  W.  H.  Martin,  for  the  appellant. 

N.  B.  Dial,  Ferguson  and  Featherstone,  and  Ball  and  Watts, 
for  the  respondent. 

Simpson,  C.  J.  The  plaintiff,  appellant,  Elizabeth  Strain, 
some  time  previous  to  November,  1880,  obtained  a  decree 
against  John  T.  McGowan  for  one  thousand  dollars,  which,  on 
November  5,  1880,  was  handed  to  M.  E.  Babb,  the  then  clerk 
of  the  court  of  common  pleas  for  Laurens  County,  to  be  by 
him  disposed  of  according  to  law.  This  decree  seems  to  have 
been  marked  "filed"  by  the  said  Babb,  but  nothing  more  was 
done.  It  was  not  enrolled  nor  entered  in  the  book  of  abstract 
of  judgments,  nor  indexed,  and  it  was  found  by  the  successor 
of  Babb,  in  1885,  in  an  old  desk  in  the  office,  who  then  enrolled 
it,  etc.  In  the  mean  time  Babb  died,  and  the  defendant, 
Martha  M.  Babb,  his  widow,  administered  upon  his  estate.  In 
the  mean  time,  also,  several  judgments  were  obtained  against 
McGowan,  and  one  or  two  mortgages  were  executed  by  him, 
covering  his  real  estate,  which  mortgages  and  judgments,  it  is 
alleged,  swept   away  his   property   with  prior   liens  to  Mrs. 
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Strain's  decree,  because  of  the  fact  that  her  decree  had  not 
been  entered,  as  above  mentioned. 

The  action  below  was  brought  against  Mrs.  Babb  as  ad- 
ministratrix, and  the  surviving  sureties  on  the  official  bond  of 
M.  E.  Babb,  claiming  to  hold  thera  responsible  for  the  alleged 
neglect  of  duty  of  the  said  M.  E.  Babb,  as  clerk,  in  not  prop- 
erly entering,  etc.,  the  decree  aforesaid,  the  plaintiffs  demand- 
ing in  their  complaint  judgment  for  the  breach  of  the  bond 
and  for  the  sura  of  one  thousand  dollars,  with  interest  thereon 
from  November  5,  1880,  and  interest  at  seven  per  cent,  and 
c«)8ts.  The  defendants  interposed  and  relied  mainly  upon  the 
statute  of  limitations,  alleging  in  their  answers  that  more  than 
six  years  had  elapsed  since  the  cause  of  action  accrued,  to  wit, 
since  November  5,  1880,  the  day  that  the  decree  was  delivered 
to  Babb,  the  clerk,  and  marked  by  him  "  filed."  His  honor 
the  circuit  judge  charged  the  jury  as  to  the:}neglect  of  duty  on 
the  part  of  the  clerk,  and  also  as  to  the  damages  incurred. 
And  he  ruled,  as  matter  of  law,  that  the  cause  of  action  was 
not  the  official  bond  of  the  clerk,  but  it  was  the  neglect  of  duty 
on  his  part,  and  therefore  that  the  limitation  within  which 
such  an  action  should  be  brought  was  six  years,  instead  of 
that  applicable  to  certain  bonds  to  be  mentioned  hereafter. 
The  cause  of  action  accrued  on  November  5,  1880,  and  the  ac- 
tion was  brought  in  July,  1887,  —  six  years  and  some  eight 
months  after  the  accrual  of  the  right.  Such  being  the  ad- 
mitted facts  as  to  these  dates,  his  honor  ruled  that  the  action 
was  completely  barred  as  to  the  defendant's  sureties  on  the 
official  bond;  but  as  to  the  administratrix,  Babb  having  died, 
this  event  suspended  the  statute  for  nine  months,  and  con- 
sequently it  did  not  protect  her  as  the  administratrix. 

The  jury  found  for  the  plaintiffs  $1,549,  the  amount  of  the 
decree  with  interest  from  November  5,  1880,  against  the  de- 
fendant, Mrs.  Babb,  administratrix.  The  brief  does  not  state 
whether  the  verdict  mentioned  the  sureties  or  not.  The  notice 
of  appeal,  however,  of  plaintiffs'  attorneys  refers  to  the  judg- 
ment entered  up  in  favor  of  the  sureties,  and  we  suppose, 
therefore,  the  jury  found  for  these  defendants. 

After  the  finding  of  the  jury,  upon  a  motion  being  made  for 
a  new  trial  by  attorneys  of  Mrs.  Babb,  administratrix,  his 
honor  set  aside  the  verdict  and  granted  the  motion  for  a  new 
trial  on  account  of  misdirection  in  his  charge,  as  he  conceived, 
to  wit,  that  nine  months  should  be  added  to  the  six  years  on 
account  of  the  death  of  Babb,  his  honor  holding  that  scctiou 
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123  of  the  code  had  repealed  this  provision  in  so  far  as  the 
case  before  the  court  was  concerned,  which  section  he  had 
overlooked  in  his  charge. 

From  this  order,  and  from  the  judgment  entered  in  favor  of 
the  sureties,  the  plaintiffs  have  appealed,  on  the  ground  of 
error  alleged  in  granting  the  new  trial  for  the  reason  stated, 
and  in  holding  that  the  cause  of  action  was  the  neglect  of 
duty,  and  not  the  breach  of  the  oflScial  bond,  and  therefore 
the  action  was  barred  both  against  the  sureties  and  the  admin- 
istratrix,—  six  years  having  clearly  elapsed  since  November 
5,  1880,  the  day  on  which  the  neglect  of  duty  occurred.  The 
defendant  administratrix  gave  notice  that  if  the  order  of  new 
trial  could  not  be  sustained  on  the  ground  upon  which  it  was 
granted  by  the  judge,  she  would  seek  to  sustain  it  on  other 
grounds,  to  be  noticed  hereafter  if  necessary. 

Now,  we  think  the  fundamental  error  in  the  case  was  the 
ruling  of  his  honor  that  the  official  bond  of  the  clerk  was  not 
•the  cause  of  the  action,  but  that  the  neglect  of  duty,  inde- 
pendent of  the  breach  of  the  bond,  was  the  cause.  If  his 
honor  had  been  correct  in  this  ruling,  then  his  subsequent 
holding  as  to  the  statute,  we  think,  would  have  been  correct 
as  to  the  sureties,  and  also  his  ruling  in  the  first  instance  as 
to  the  suspension  of  the  statute  for  nine  months  after  admin- 
istration granted,  on  account  of  the  death  of  the  clerk.  We 
do  not  think,  however,  that  section  123  of  the  Code  has  any 
application  to  the  facts  of  this  case.  That  section,  in  our 
opinion,  applies  only  to  those  cases  where  no  administration 
is  taken  out  until  after  the  expiration  of  the  statutory  period, 
the  statute  having  commenced  in  the  lifetime  of  the  decedent. 
But  if  his  honor  was  in  error  in  holding  that  the  breach  of  the 
bond  was  not  the  cause  of  action,  and  that  the  neglect  of  duty 
was  alone  the  cause,  then  the  question  would  be  as  to  the  char- 
acter of  the  bond  and  the  limitation  prescribed  by  the  statute 
as  to  such  bonds. 

If  the  action  was  brought  simply  for  the  neglect  of  duty  on 
the  part  of  the  clerk,  the  defendant's  sureties  need  not,  and 
could  not  legally,  have  been  made  parties.  They  were  guilty 
of  no  neglect  of  duty  in  failing  to  have  the  decree  of  the  plain- 
tiffs properly  entered  in  the  abstract  of  judgments.  They  did 
not  hold  the  office  of  clerk,  nor  was  it  in  any  sense  their  duty 
to  see  to  the  enrollment  of  decrees  and  judgments,  or  otherwise 
attending  to  the  duties  belonging  to  said  oflice.  They  were 
responsible  only  on  their  contractor  bond  given  as  a  guaranty 
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that  the  clerk  would  properly  discharge  his  duty.  Our  under- 
standing of  the  law  in  such  cases  is  this:  The  law  imposes 
certain  duties  upon  the  officer,  for  the  failure  to  perform  which 
he  may  or  may  not  be  liable  alone  in  a  separate  action  against 
him;  but  in  addition  he  is  required  to  give  bond  to  the  state 
with  sufficient  sureties,  in  which  all  parties  thereto  bind  them- 
selves that  he  will  discharge  said  duties,  and  this  bond  i& 
breached  by  a  failure  thus  to  discharge,  and  this  breach  be- 
comes a  cause  of  action  against  all  of  the  obligors.  It  was 
for  the  alleged  breach  of  the  bond  here  that  the  action  below 
was  brought.  The  complaint  in  the  demand  for  judgment, 
after  stating  the  facts  of  Babb  being  clerk  and  having  given 
bond,  and  alleging  a  breach,  etc.,  prayed  judgment  for  said 
breach.  True,  the  demand  was  not  for  the  penalty,  as  it  should 
have  been,  but  was  for  a  specific  amount,  to  wit,  the  amount 
of  plaintiff's  decree  and  interest.  But  a  demand  is  no  part 
of  the  action,  or  rather,  it  does  not  give  character  to  the  ac- 
tion. The  facts  alleged  do  this,  and  the  plaintiff  is  entitled  to 
such  relief  as  these  facts  will  warrant. 

Having  reached  the  conclusion  that  the  action  below  was 
upon  the  official  bond  of  the  clerk,  the  next  question  is.  What 
is  the  statutory  limitation  in  such  case  ?  The  code  answers. 
Section  111  provides  that  actions  upon  bonds  other  than  for 
the  payment  of  money  may  be  brought  within  twenty  years, 
or  else  they  are  barred,  and  this  applies  to  all  of  the  obligors, 
principal  as  well  as  sureties.  Was  the  bond  below  a  bond 
other  than  for  the  payment  of  money?  True,  it  was  a  bond 
the  breach  of  which  sounded  in  money, — damages,  —  and  the 
penalty  was  for  a  specific  amount,  but  yet  it  was  not  for  the 
payment  of  money  in  the  sense  of  the  statute.  It  was  in 
the  nature  of  a  covenant, — a  contract  under  seal,  by  which 
the  obligors  thereto  bound  themselves  under  the  specified  pen- 
alty to  answer  for  the  neglect  of  duty,  if  any,  on  the  part  of 
the  clerk,  to  the  extent  of  such  injury  as  any  party  might  sus- 
tain by  such  neglect,  not  to  exceed  the  penalty.  It  was  a  bond 
other  than  for  the  payment  of  money,  in  the  sense  of  the  stat- 
ute. Why  the  general  assembly  made  this  distinction  between 
bonds,  we  cannot  conceive,  but  ita  lex  scripta  est.  And  we  have 
no  alternative  but  to  enforce  it  in  proper  cases. 

In  the  case  of  State  v.  Lake,  30  S.  C.  43,  the  bond  sued  on 
was  executed  before  the  present  statute  of  limitations,  and 
when  bonds  of  this  kind  were  held  to  be  covenants,  and  sub- 
ject to  limitations  applicable  to  covenants.     Hence  this  court 
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held  that  the  action  there  was  barred  both  as  to  principal  and 
sureties,  the  statutory  period  having  expired  before  action 
brought.  Here,  however,  the  bond  was  given  after  the  stat- 
ute was  enacted,  fixing  the  period  at  twenty  years  as  to  bonds 
other  than  for  the  payment  of  money.  Hence  that  period 
must  be  applied. 

We  think  it  was  error  for  his  honor  to  charge  the  jury  that 
if  junior  judgments  and  liens  swept  away  all  of  the  property 
of  McGowan,  that  in  such  case  the  plaintiff  was  entitled  to  a 
verdict  for  the  full  amount  of  her  claim  and  interest.  This 
was  error,  because  it  closed  the  door  to  any  inquiry  on  the 
part  of  the  jury  as  to  the  amount  and  value  of  the  property  of 
McGowan  thus  swept  away;  non  constat  but  that  McGowan's 
property  might  have  been  wholly  insufficient  to  pay  the  full 
amount  of  plaintiff's  decree,  if  it  had  not  been  swept  away  by 
said  junior  liens. 

We  will  remark  here,  though  this  question  has  not  been 
raised  in  the  case,  that  the  proper  practice  in  cases  like  this 
is  for  judgment  to  go  for  the  penalty,  which  stands  for  the 
benefit  of  all  injured  parties,  who,  by  proper  proceeding,  may 
have  their  damages  assessed,  with  leave  to  issue  execution: 
State  v.  Moses,  18  S.  C.  367. 

The  result  of  our  conclusion  is,  that  there  should  be  a  new 
trial  out  and  out,  under  the  principles  herein  announced  above, 
with  leave  on  the  part  of  the  defendants  to  have  the  question 
of  damages  reopened  and  reconsidered.  And  to  this  end,  it  is 
the  judgment  of  this  court  that  the  order  granting  a  new  trial 
by  the  circuit  court  be  affirmed,  and  that  the  judgment  in 
favor  of  the  sureties  be  reversed. 


Actions  on  Official  Bonds  —  LiABiLrrr  upon. — Every  public  officer 
whose  duties  are  not  judicial  in  their  nature  is  liable  in  damages  to  an  indi- 
vidual who  suffers  special  injury  from  the  negligent  performance  or  non- 
performance of  such  officer's  duties:  Robinson  v.  Chamberlain,  H4  N.  Y.  389; 
90  Am.  Dec.  713;  Nowdl  v.  Wriyht,  3  Allen,  166;  80  Am.  Dec.  62;  Eslava  t. 
Joues,  83  Ala.  139;  3  Am.  St.  Rep.  699,  and  note  702. 

Official  Bonds.  —The  sureties  of  a  circuit  clerk  are  liable  to  the  county 
for  injury  resulting  from  the  issuance  of  false  and  fraudulent  witness  cer- 
tificates: Lewis  V.  State,  65  Miss.  468;  compare  Wliyte  v.  Mills,  64  Id.  158. 

Limitations  — Official  Bonds.  — The  rule  laid  down  in  the  principal  case 
did  not  apply  prior  to  the  adoption  of  the  present  South  Carolina  code.  At 
that  time  a  recovery  could  be  had  upon  an  official  bond  of  a  circuit  clerk 
upon  showing  breaches  of  its  covenants  only  when  such  breaches  occurred 
within  six  years:  Utate  v.  Lake,  30  S.  C.  43. 
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Utsey  v.  Hiott. 

[80  South  Carolina,  860.] 
CoNSTiTDTiONAL  Liw  —  SPECIAL  STATUTES.  —  While  the  legislature  m»y 
pass  laws  which  affect  only  certain  localities  and  classes,  still  it  cannot 
make  an  exemption  from  the  operation  of  a  general  stock  law  in  a  par- 
ticular locality,  and  then  go  further,  and  make  an  exception  of  certain  in- 
dividuals of  a  particular  class  within  that  exemption,  simply  on  the 
ground  that  they  had  "conformed"  to  such  general  law,  especially  when 
the  special  and  the  general  law  are  so  essentially  connected  that  the 
former  cannot  take  effect  separately.  Such  a  law  is  unconstitutional  and 
void. 

W.  B.  Oruber,  for  the  appellant. 

W.  Perry  Murphy  and  A.  S.  Farrow,  for  the  respondent. 

McGowAN,  J.  From  the  agreed  case  it  appears  that  both 
the  plaintiff  (respondent)  and  the  defendant  (appellant)  re- 
side within  the  territorial  limits  exempted  from  the  operations 
of  the  general  stock  law  by  act  of  1887,  "to  exempt  certain 
portions  of  Colleton  County  from  the  operation  of  chapter  27, 
title  10,  General  Statutes,  in  relation  to  the  general  stock  law": 
19  Stats.  1002;  that  in  April,  1888,  one  of  the  defendant's 
cattle  wandered  upon  the  cultivated  lands  of  the  plaintiff,  and 
was  seized  by  him  while  so  trespassing,  under  the  provisions 
of  the  general  stock  law,  and  claim  was  made  for  seizure  and 
damages.  Thereupon  the  defendant  went  before  a  trial  justice 
and  gave  bond  for  the  expenses  of  seizure  and  damage,  should 
any  be  awarded,  and  retook  his  property.  Suit  was  thereupon 
instituted  by  the  plaintiff  to  recover  the  expenses  of  seizure 
and  damages  under  the  general  stock  law.  One  of  the  counts 
in  the  complaint  also  alleged  three  dollars  damage  at  common 
law,  and  prayed  judgment  thereon. 

It  appeared  that  the  plaintiff  cultivated  his  crops  without 
inclosure.  During  the  summer  months  his  cattle  were  placed 
in  charge  of  persons  residing  in  other  neighborhoods  within 
the  territorial  limits  exempt  by  act  of  1887.  While  in  charge 
of  these  persons,  who  were  paid  for  their  trouble,  the  cattle 
roamed  at  large,  and  were  sometimes  impounded  by  persons 
upon  whose  lands  they  trespassed,  and  the  plaintiff  paid  the 
costs  and  damages.  In  the  fall,  plaintiff  took  his  cattle  home 
and  allowed  them  to  graze  in  his  fields.  Later,  when  the 
crops  of  the  neighborhood  were  harvested,  the  cattle  were  per- 
mitted to  roam  at  large.  One  or  two  persons  residing  in  the 
neighborhood  objected  to  this,  and  impounded  plaintiff's  cattle, 
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and  he  paid  the  costs  and  damages.  Nearly  all  his  neighbors 
allowed  their  stock  to  pasture  at  large  during  the  winter 
months.  The  practice  of  the  plaintiff  here  described  em- 
braced that  period  of  time  intervening  between  the  general 
stock  law  (1882)  and  the  act  of  1887. 

Under  these  circumstances  the  trial  justice  gave  judgment 
in  favor  of  the  defendant,  and  dismissed  the  complaint,  upon 
the  ground  that  the  plaintiff,  not  having  "conformed  to  the 
general  stock  law,"  could  not  claim  the  benefit  of  the  proviso 
to  the  exempting  act  (1887),  which  declares  that  "those  own- 
ing real  estate  in  Colleton  County  who  have  conformed  to  the 
general  stock  law  shall  not  in  any  way  be  affected  by  the 
operations  of  the  act."  Appeal  was  taken  to  the  court  of  com- 
mon pleas,  and  Judge  Pressley,  holding  that  the  practice  of 
the  plaintiff  as  to  the  management  of  his  cattle  was  "  a  sub- 
stantial conformity  to  the  general  stock  law,  reversed  the  judg- 
ment of  the  trial  justice,  and  gave  the  plaintiff  judgment  for 
three  dollars  and  costs.  He  also  held  that  the  act  of  1887, 
"  to  exempt  certain  portions  of  Colleton  County  from  the  gen- 
eral stock  law"  (19  Stats.  1002),  operates  "unequally  upon 
the  persons  within  its  territorial  limits  and  the  same  business, 
and  is  therefore  unconstitutional  and  void." 

From  this  order  and  judgment  the  defendant  appeals  to  this 
court  upon  the  following  exceptions:  "  1.  For  that  his  honor 
erred  in  holding  that  the  respondent  (plaintiff)  had  proved  a 
conformance  to  the  general  stock  law.  2.  For  that  his  honor 
erred  in  holding  that  the  act  of  1887  (to  exempt  certain  por- 
tions of  Colleton  County  from  the  operation  of  the  general 
stock  law)  was  in  violation  of  article  1,  section  12,  of  the  con- 
stitution of  South  Carolina,  and  therefore  unconstitutional  and 
void.  3.  For  that  his  honor  erred  in  refusing  to  hold  that  if 
the  proviso  of  said  act  of  1887  was  unconstitutional,  that  the 
proviso  alone  was  unconstitutional,  and  the  body  of  the  act 
valid." 

The  law  commonly  known  as  the  general  stock  law,  in  order 
to  secure  parties  in  cultivating  their  crops  without  fences, 
makes  it  unlawful  for  the  owners  to  allow  cattle  to  roam  at 
large.  The  plaintiff  lives  in  a  part  of  Colleton  County  which 
has  been  exempted  by  act  of  the  legislature  from  the  opera- 
tions of  the  stock  law,  and  yet  the  seizure  of  the  defendant's 
cattle  and  his  action  for  the  expenses  of  seizure  and  damages 
are  founded  on  the  provisions  of  the  general  stock  law.  At 
lirst  view  this  would  seem  inconsistent,  but  it  arises  in  this 
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way:  upon  the  passage  of  the  general  stock  law  (1882),  which 
prohibited  cattle  from  roaming  at  large,  it  seems  that  some 
persons  in  Colleton  County  conformed  to  it  by  removing  their 
fences  and  inclosing  their  cattle,  while  others  did  not  do  so. 
Afterwards  (1887)  the  legislature  passed  a  law  exempting 
a  certain  portion  of  Colleton  County  from  the  operation  of  the 
stock  law;  and  in  order  to  protect  those  within  that  territory 
who  had  "conformed"  to  the  general  law  of  1882,  a  proviso 
was  inserted  in  the  exempting  act,  as  follows:  "  Provided, 
those  owning  real  estate  in  Colleton  County  who  have  con- 
formed to  the  general  stock  law  shall  not  in  any  way  be 
affected  by  this  act";  that  is  to  say,  the  stock  law  was  not  re- 
pealed, but  still  left  in  force,  as  to  such  persons. 

The  plaintiff  rested  his  case  in  the  first  instance  on  this  pro- 
viso, claiming  that  he  was  one  of  those  within  the  exempted 
territory  who  had  "conformed"  to  the  stock  law,  and  therefore 
was  entitled  to  all  the  rights  and  benefits  conferred  by  that 
law.  It  was,  however,  insisted  on  the  other  side  that,  as  mat- 
ter of  fact,  he  was  not  one  of  those  who  had  "conformed";  but 
if  he  was,  the  proviso  itself  was  and  is  unconstitutional  and 
void,  as  being  repugnant  to  section  12,  article  1,  of  our  consti- 
tution, which  declares  that  "no  person  ....  shall  be  sub- 
jected in  law  to  any  other  restraint  or  disqualification,  in 
regard  to  any  personal  rights,  than  such  as  are  laid  upon 
others  under  like  circumstances,"  and  is  also  in  conflict  with 
the  fourteenth  amendment  of  the  constitution  of  the  United 
States,  which,  among  other  things,  declares  that  "no  state 
....  shall  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws."  To  this  it  was  replied  that  if 
the  proviso  is  void,  that  must  necessarily  affect  and  avoid  the 
whole  exempting  act,  leaving  the  parties  simply  under  the 
provisions  of  the  general  stock  law. 

Is  the  exempting  act  (1887)  unconstitutional,  either  in 
whole  or  in  part?  We  assume  that  the  local  character  of  the 
act  does  not  make  it  necessarily  unconstitutional.  While 
there  may  be  some  just  objections  to  local  laws  in  general,  it 
is  well  established  that  "  the  authority  that  legislates  for  the 
state  at  large  must  determine  whether  particular  rules  shall 
extend  to  the  whole  state  and  all  its  citizens,  or,  on  the  other 
hand,  to  a  subdivision  of  the  state,  or  a  single  class  of  its 
citizens  only.  The  circumstances  of  a  particular  locality,  or 
the  prevailing  sentiment  in  that  section  of  the  state,  may 
require  or  make  acceptable  different  police  regulations  from 
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those  demanded  in  another.  The  legislature  may  therefore 
prescribe  different  laws  of  police  in  each  distinct  municipal- 
ity, provided  the  state  constitution  does  not  forbid.  These 
-discriminations  are  made  constantly;  and  the  fact  that  the 
laws  are  of  local  or  special  operation  only  is  not  supposed  to 

render  them  obnoxious  in   principle If  the  laws  be 

otherwise  unobjectionable,  all  that  can  be  required  in  those 
■cases  is,  that  they  be  general  in  their  application  to  the  class 
or  locality  to  which  they  apply;  and  they  are  then  public  in 
character,  and  of  their  propriety  and  policy  the  legislature 
must  judge."  And,  as  Mr.  Justice  Mclver  said  in  the  case  of 
State  V.  Berlin,  21  S.  C.  296,  53  Am.  Rep.  677,  "the  whole 
matter  is  well  summed  up  in  a  note  on  the  same  page  of 
Cooley  on  Constitutional  Limitations  (390),  in  the  following 
words:  'To  make  a  statute  a  public  law  of  general  obligation, 
it  is  not  necessary  that  it  should  be  equally  applicable  to  all 
parts  of  the  state;  all  that  is  required  is,  that  it  shall  apply 
equally  to  all  persons  within  the  territorial  limits  described 
in  the  act'":  See  State  v.  Hayne,  4  S.  C.  410;  State  v.  Co- 
lumbiay  6  Id.  1;  KaminitsJcy  v.  Northeastern  R.  R,  Co.,  25 
Id.  53. 

The  legislature,  then,  having  the  right  to  pass  laws  which 
affect  only  certain  localities  and  classes,  the  question  arises 
here  whether  it  was  within  its  constitutional  power  not  only 
to  make  an  exemption  from  the  operation  of  the  general 
etock  law  in  a  particular  locality,  rather  vaguely  defined, 
in  part  at  least,  by  an  "imaginary  line,"  but  to  go  further, 
and  make  an  exception  of  certain  individuals  within  that  ex- 
ception, simply  on  the  ground  that  they  had  "conformed"  to 
a  previous  general  law  upon  the  subject.  So  far  as  appears  in 
the  case,  all  the  persons  living  within  the  exempted  territory 
belonged  to  the  class  of  farmers  cultivating  the  soil  and  rais- 
ing stock  as  a  business,  and  in  their  calling  were  in  no  way 
limited  to  any  particular  mode  of  conducting  their  operations, 
except  that  they  should  not  violate  the  law.  Some,  however, 
did  not  conform  to  the  law,  and  that  course  put  their  fiirms 
into  condition,  in  same  respects,  different  from  that  of  those 
who  did  "  conform  "  to  it,  and  they  removed  their  fences.  Did 
8uch  difference  in  the  condition  of  the  farms  in  the  exempted 
territory  divide  the  owners  into  two  classes  so  separate  and 
distinct  as  to  authorize  the  legislature  to  make  rules  and  regu- 
lations as  to  one  class  entirely  different  from  those  applicable 
to  the  other?     We  cannot  think  so. 
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All  the  persons  interested  were  not  only  living  in  tbe  ex- 
empted territory,  but  were  distinctively  farmers,  the  difference 
in  the  condition  of  their  respective  farms,  claimed  to  exist, 
being  only  that  produced  by  the  conduct  of  those  who  did  not 
"conform"  to  the  law,  and  which,  we  cannot  think,  was  suffi- 
cient to  place  them  in  such  distinct  "classes"  as  to  justify 
class  legislation  in  favor  either  of  those  who  "  conformed  "  or 
of  those  who  did  not  conform  to  the  general  stock  law.  As  we 
understand  it,  previous  conduct  does  not  authorize  partiality 
in  the  law.  An  act  excepting  from  its  operation  all  good  men 
would  surely  be  in  conflict  with  the  absolute  equality  required 
by  the  constitution.  "A  statute  would  not  be  constitutional 
which  ....  should  select  particular  individuals  from  a  class 
or  locality,  and  subject  to  peculiar  rules,  or  impose  upon  them 
special  obligations  or  burdens  from  which  others  in  the  same 

locality  or  class  are  exempt Every  one  has  a  right  to 

demand  that  he  be  governed  by  general  rules;  and  a  special 
statute  which,  without  his  consent,  singles  his  case  out  as  one 
to  be  regulated  by  a  different  law  from  that  which  is  applied 
in  all  similar  cases,  would  not  be  legitimate  legislation,  but 
would  be  such  an  arbitrary  mandate  as  is  not  within  the  prov- 
ince of  free  governments.  Those  who  make  the  laws  are  to 
govern  by  promulgated,  established  laws,  not  to  be  varied 
in  particular  cases,  but  to  have  one  rule  for  rich  and  poor; 
for  the  favorite  at  court,  and  the  countryman  at  plow.  This 
is  a  maxim  in  constitutional  law,  and  by  it  we  may  test 
the  authority  and  binding  force  of  legislative  enactments": 
Cooley  on  Constitutional  Limitations,  483,  484,  and  notes. 
The  line  seems  to  be  drawn  at  "  classes,"  and  some  of  the 
cases  (Missouri),  with  the  force  of  anithesis,  put  it  thus:  "A 
statute  which  relates  to  persons  or  things  as  a  class  is  a  gen- 
eral law,  while  a  statute  which  relates  to  particular  persons  or 
things  of  a  class  is  special." 

Now,  simply  as  an  illustration,  we  suppose  that  there  is  no 
doubt  that  the  first  proviso  of  the  act  under  consideration 
(1887)  would  fall  under  this  prohibition  as  to  persons  "of  a 
class";  for  it  expressly  and  in  terms  excepts  from  the  exemp- 
tion enacted  the  lands  of  certain  persons  by  name,  viz.,  James 
L.  Gantt,  the  estate  of  W.  M.  Brailsford,  and  Theodore  D.  Jer- 
vey;  and  we  think  the  same  principle  must  apply  to  the  sec- 
ond proviso,  which  excepts  those  owning  real  estate  in  Colleton 
County  "  who  have  conformed  to  the  general  stock  law."  We 
entirely  understand  and  appreciate  the  object  which  was  in 
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contemplation  when  the  legislature  inserted  the  proviso  in 
question.  The  intention  manifestly  was,  while  making  the 
exemption,  to  protect  those  within  the  exempted  territory  who,. 
as  law-abiding  citizens,  had  "  conformed  "  to  the  general  law 
upon  the  subject.  But  without  regard  to  the  laudable  purpose, 
we  do  not  think  that  the  legislature  could  except  from  the  ex- 
emption certain  farmers  while  declining  to  exempt  others  liv- 
ing in  the  same  territory.  According  to  our  view,  the  proviso 
makes  a  distinction  between  citizens  who  were  all  farmers, 
living  in  the  same  territory  and  under  like  circumstances, 
which  is  in  conflict  with  the  fundamental  law,  and  we  are 
therefore  constrained  to  hold  that  it  is  unconstitutional  and 
void. 

But  we  think  that,  as  a  necessary  consequence,  makes  the 
whole  act  of  1887  void.  It  is  true  that  a  part  of  an  act  may 
be  declared  unconstitutional,  and  the  other  portions  remain 
unaffected,  but  that  must  always  depend  upon  the  nature  of 
the  connection  between  the  bad  part  and  the  other  parts  of  the 
act.  "  When,  therefore,  a  part  of  a  statute  is  unconstitutional, 
that  fact  does  not  authorize  the  courts  to  declare  the  remain- 
der void  also,  unless  all  the  provisions  are  connected  in  sub- 
ject-matter, depending  on  each  other,  operating  together  for 
the  same  purpose,  or  otherwise  so  connected  together  in  mean- 
ing that  it  cannot  be  presumed  the  legislature  would  have 

passed  the  one  without  the  other And  if  they  are  so 

mutually  connected  with  and  dependent  on  each  other  as  con- 
ditions, considerations,  or  compensations  for  each  other,  as  to 
warrant  the  belief  that  the  legislature  intended  them  as  a 
whole,  and  if  all  could  not  be  carried  into  effect,  the  legisla- 
ture would  not  pass  the  residue  independently, — then,  if  some 
parts  are  unconstitutional,  all  the  provisions  which  are  thus 
dependent,  conditional,  or  connected,  must  fall  with  them. 
....  It  has  accordingly  been  held  that  where  a  statute  an- 
nexed to  the  city  of  Racine  certain  lands,  but  contained  an 
express  provision  that  the  lands  so  annexed  should  be  taxed 
at  a  different  and  less  rate  than  other  lands  in  the  city,  the 
latter  provision  being  held  unconstitutional,  it  was  also  held 
that  the  whole  statute  must  fall,  inasmuch  as  such  provision 
was  clearly  intended  as  a  compensation  for  the  aiinexution: 
Cooley  on  Constitutional  Limitations,  215-217,  and  notes. 

In  this  case,  the  two  sections  of  the  act  are  upon  the  same 
pubject,  and  essentially  connected.  Indeed,  the  proviso  was 
only  made  necessary  by  the  exempting  provision.     The  Icgis- 
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lature  evidently  intended  that  the  act  should  take  effect  as  a 
whole,  and  we  are  not  authorized  to  presume  that  they  would 
have  passed  the  one  without  the  other,  —  the  exemption  with- 
out the  exception.  We  think  it  would  defeat  the  intention 
of  the  law-makers  to  erase  the  proviso,  and  leave  the  exempt- 
ing clause  within  the  particular  territory,  without  exception 
or  qualification.  It  is  not  the  proviso  alone  that  is  objection- 
able, for,  in  itself,  it  is  but  the  reaffirmation  of  the  stock 
law  as  to  certain  persons;  but  the  difficulty  springs  from  its 
connection  with  the  exempting  clause.  It  is  the  two  together 
which  makes  the  inequality  under  the  law. 

Besides,  the  inequality  is  intensified  here  because  of  the 
peculiar  character  of  the  stock  law,  which  confers  rights  and 
imposes  obligations  so  reciprocal  in  their  nature  that  the  ben- 
efits supposed  to  be  afforded  by  it  cannot  be  enjoyed  or  prac- 
tically enforced  unless  its  operations  are  made  general  in  the 
same  community.  One  man  may  nominally  have  the  right 
to  cultivate  his  crop  without  fences,  but  assuredly  that  right 
would  be  worse  than  useless  to  him  unless  his  neighbors  were 
required  to  keep  their  stock  from  trespassing.  This  seems  to 
be  one  of  those  cases  where  there  cannot  be  a  perfect  individ- 
ual right,  but  in  order  to  be  beneficial  it  must  be  general. 
The  circuit  judge  well  expressed  it  when  he  said  that, 
"  Under  such  circumstances,  I  cannot  perceive  that  the  act 
can  possibly  be  made  to  operate  equally  on  persons  in  the 
same  business  within  the  exempt  territory.  It  is  worse  than 
shadow  without  substance.  The  supposed  exemption  to  per- 
sons within  the  territory  along  the  boundary  lines  actually 
doubles  their  burdens.  The  effect  is  to  compel  them  to  pay 
the  penalty,  if  their  stock  shall  wander  across  the  boundary 
line,  and  also  to  fence  their  cultivated  fields  as  a  protection 
against  stock  within  the  exempt  territory,  but  further  in- 
ward from  said  boundary.  And  this  same  result  follows 
all  over  the  exempt  territory,  wherever  there  be  any  one 
who,  under  said  proviso,  has  the  benefit  of  the  general  stock 
law,"  etc. 

With  a  strong  consciousness  of  the  fallibility  of  human 
judgment,  we  hesitate  to  declare  an  act  of  the  legislature  — 
a  co-ordinate  defendant  of  the  government  —  unconstitutional 
and  void,  and  never  do  so,  except  in  the  conscientious  discharge 
of  what  is  deemed  to  be  official  duty.  The  view  we  have 
taken  of  the  case  renders  it  unnecessary  to  consider  the  other 
questions   raised.     The  act   of   1887    being   unconstitutional, 
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the  parties  stand  upon  their  rights  under  the  general  stock 
law  of  1882. 

The  judgment  of  this  court  is  that  the  judgment  of  the 
circuit  court  be  affirmed. 

CoNSTiTUTioKAL  Law— LooAL  AND  Privatb  Laws.  —  As  to  what  are  and 
the  effect  of  such  laws,  see  People  v.  Squire,  107  N,  Y.  593;  1  Am.  St.  Rep. 
893,  and  extended  note  903,  904. 

Special  Acts,  Power  of  LEaisLAiiTRK  to  Pass:  Brodhead  v.  Milvoaulee^ 
19  Wis.  624;  88  Am,  Dec.  711;  Ex  parU  Lichtenatein,  67  CaL  369;  66  Am, 
Kep.  713. 


Anderson  v,  Pilgram. 

fSO  South  Carolina,  499.J 
MoRTQAOGS.  —  A  MoRTOAQEK  WHILE  Prosecdtino  AH  ACTION  on  the  equity 
side  of  the  court  for  foreclosure  of  his  mortgage,  ia  which  he  asks  that 
execution  may  be  awarded  him  for  any  balance  left  unpaid  by  the  pro- 
ceeds of  the  sale  of  the  mortgaged  premises,  cannot  at  the  game  time 
maintain  an  action  on  the  law  side  of  the  court  on  his  note  or  bond. 

MORTQAQES.  —  WHERE   SEVERAL  NOTES,     MATURING   AT   DIFFERENT    TlMKS, 

are  secured  by  one  mortgage,  and  an  action  to  foreclose  it  is  commenced, 
and  based  on  one  of  the  notes  then  overdue,  the  mortgagee  may  main- 
tain an  action  at  law  on  another  of  the  notes  when  it  matures,  and  while 
the  foreclosure  suit  is  still  pending. 

Bomar  and  Simpson,  and  Thomson,  Nicholls,  and  Moore,  for 
the  appellant. 

Carlisle  and  Hydrick,  for  the  respondent. 

McIvER,  J.  —  This  was  an  action  on  a  note  dated  Septem- 
ber 9,  1885,  whereby  defendant  promised  to  pay  to  the  plain- 
tiffs, on  November  1,  1887,  two  hundred  dollars,  with,  interest 
from  date  until  paid,  at  the  rate  of  ten  per  cent  per  annum ;  and 
the  action  was  commenced  on  January  12, 1888.  The  only  de- 
fense set  up  was,  that,  at  and  before  the  commencement  of 
this  action,  another  action  was  pending  for  the  same  cause 
between  the  same  parties.  To  support  this  defense,  a  record 
of  another  action,  commenced  February  3,  1887,  and  still 
pending,  was  introduced,  wherein  the  present  plaintiffs  were 
plaintiffs,  and  the  present  defendant,  together  with  one  J.  D. 
Epps,  to  whom  the  mortgaged  property  had  been  conveyed  by 
the  defendant  herein,  were  defendants. 

The  complaint  in  that  action  alleged,  — 1.  That  on  Septem- 
ber 9,  1885,  the  defendant  made  and  delivered  to  the  plaintiffs 
eix  promissory  notes,  bearing  that  date,  for  amounts  as  fol- 
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lows:  $350,  $200,  $200,  $250,  $200,  and  $200,  and  set  out  a 
copy  of  the  note  first  to  be  paid,  to  wit,  the  note  for  $350;  2. 
That  on  the  same  day  the  defendant,  to  secure  the  payment  of 
the  said  notes,  executed  a  mortgage  on  certain  real  estate  de- 
scribed; 3.  That  on  January  18,  1886,  the  mortgage  was  duly 
recorded;  4.  That  the  said  note,  of  which  a  copy  is  above  set 
forth,  "is  due  and  payable,  and  no  part  thereof  has  been 
paid ";  5.  *'  That  the  condition  of  said  notes  and  mortgage 
has  been  broken,  and  there  is  due  and  remaining  unpaid  on 
said  notes  and  mortgage  the  sura  of  $350,  with  interest,"  etc. 

It  was  admitted  that  the  condition  of  the  mortgage  is  that 
if  the  defendant  "  should  pay  the  said  debt  according  to  the 
terms  of  the  said  notes,  the  conveyance  should  be  null,"  etc., 
and  that  the  prayer  was  "  for  the  foreclosure  of  the  mortgage, 
equity  of  redemption  to  be  barred,  the  premises  ordered  to  be 
«old,  the  proceeds  to  be  applied  to  the  payment  of  said  debt, 
and  execution  awarded  for  the  balance  against  S.  M.  Pilgram, 
and  for  other  and  further  relief."  It  was  also  admitted  that 
the  note  now  sued  on  is  one  of  the  notes  mentioned  in  the 
complaint  for  foreclosure,  and  that  at  the  time  the  action  for 
foreclosure  was  commenced  the  note  for  $350  was  the  only  one 
of  the  six  which  had  then  become  payable. 

The  circuit  judge  instructed  the  jury  that  even  if  the  note 
aiow  sued  on  was  included  in  the  action  for  foreclosure,  the 
plea  of  pendency  of  another  action  between  the  same  parties 
for  the  same  cause  would  not  avail  the  defendant,  because, 
under  the  authorities  cited,  a  creditor  who  holds  several  notes 
secured  by  the  same  mortgage  may  sue  at  law  on  the  notes, 
or  any  one  of  them,  and  at  the  same  time  prosecute  his  action 
in  equity  for  a  foreclosure  of  the  mortgage;  that  he  may  resort 
to  both  remedies  at  the  same  time,  though  he  will  be  entitled 
to  only  one  satisfaction.  He  also,  on  request,  instructed  the 
jury  that,  under  his  construction  of  the  record  of  the  action 
for  foreclosure,  the  note  now  sued  on  was  not  included  in  that 
action,  as  it  only  embraced  the  note  for  $350,  set  out  in  the 
complaint,  and  did  not  include  any  of  the  other  notes. 

Under  these  instructions,  the  jury  having  rendered  a  verdict 
in  favor  of  the  plaintiffs,  and  judgment  having  been  entered 
thereon,  the  defendant  appeals  upon  the  several  grounds  set 
out  in  the  record,  which  substantially  raise  but  two  questions, 
to  wit:  1.  Whether  a  creditor,  holding  a  note  or  bond,  secured 
by  a  mortgage,  may,  while  prosecuting  an  action  on  the  equity 
eide  of  the  court  for  foreclosure  of  his  mortgage,  in  which  he 
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asks  that  execution  may  be  awarded  him  for  any  balance  left 
unpaid  by  the  proceeds  of  the  sale  of  the  mortgaged  premises, 
at  the  same  time  maintain  an  action  on  the  law  side  of  the 
court  on  such  note  or  bond;  2.  If  not,  whether  the  note  sued 
on  in  this  case  was  included  in  the  action  for  foreclosure. 

The  circuit  judge  says,  in  discussing  the  first  question,  that 
his  own  impressions  of  the  law  had  been  otherwise,  but  the 
authorities  cited  required  him  to  charge  as  he  did.  We  think 
his  honor  was  misled  by  these  authorities,  and  that  his  first 
impressions  were  correct.  The  authorities  relied  on  are  2 
Jones  on  Mortgages,  sec.  1215,  and  the  case  of  Burnell  v.  Mar- 
tin, Doug.  401,  decided  by  Lord  Mansfield.  But  owing  to  the 
radical  change  in  the  nature  of  a  mortgage  effected  by  our  act 
of  1791,  we  do  not  think  these  authorities  are  applicable.  We 
can  very  well  understand  that  where  a  mortgage  is  regarded 
as  a  conveyance,  and  not  as  mere  security  for  a  debt,  there  is 
no  objection  to  allowing  a  mortgagee  to  proceed  at  the  same 
time  to  foreclose  his  mortgage,  and  bring  an  action  at  law  to 
recover  judgment  on  the  debt.  For  there  the  action  for  fore- 
closure would  not  afford  a  complete  remedy,  as  it  did  not 
contemplate  a  judgment  for  any  balance  left  unpaid  by  the 
mortgaged  property.  There  the  mortgagee  held  the  legal  title 
to  the  mortgaged  premises  subject  to  the  mortgagor's  equity  to 
redeem,  and  the  object  of  the  action  to  foreclose  was  simply 
to  cut  off,  bar,  such  equity,  and  not  to  recover  the  amount  of 
the  debt. 

Here,  however,  there  is,  properly  speaking,  no  such  thing  as 
a  strict  foreclosure;  for  the  legal  title  remains  in  the  mort- 
gagor, and  not  a  mere  equity  to  redeem.  Hence  the  remedy 
of  the  mortgagee  here  is  not  to  foreclose  or  bar  an  equity  which 
does  not  exist,  but  to  enforce  the  payment  of  his  debt  by  a 
sale  of  the  property  pledged  as  security  therefor.  The  phrases 
"foreclosure  of  a  mortgage"  and  "equity  of  redemption"  were 
imported  here  from  England  along  with  the  body  of  the  com- 
mon law,  and  are  yet  in  constant  use;  but  it  must  always  be 
remembered,  in  order  to  avoid  being  misled,  that  they  have 
acquired  a  totally  different  meaning  here  from  that  which 
they  bore  in  England.  A  mortgagor  at  common  law  having 
parted  with  the  legal  title  by  the  mortgage  could  only  regain 
it  by  paying  the  mortgage  debt  and  demanding  a  reconveyance 
from  the  mortgagee.  This  was  a  mere  equity,  called  the  equity 
of  redemption,  and  the  real  object  and  effect  of  judgment  of 
foreclosure  was  simply  to  cut  off  this  equity  and  confirm  tlie 


920  Anderson  v.  Pilgram.  [S.  Carolina^ 

legal  title  in  the  mortgagee  free  from  such  equity.  Here,  how- 
ever, the  remedy  of  the  mortgagee  is  by  an  action  for  the  sale 
of  the  mortgaged  premises  and  an  application  of  the  proceeds 
of  such  sale  to  the  mortgage  debt,  and  although  usually  called 
an  action  to  foreclose,  it  is  totally  different  in  its  character 
and  results  from  a  strict  foreclosure. 

This  being  the  nature  of  the  mortgagee's  remedy,  to  enforce 
which  it  was  necessary  to  ascertain  judicially  the  amount  of 
the  mortgage  debt,  the  practice  gradually,  and  very  naturally ,- 
sprang  up,  allowing  the  mortgagee  in  such  an  action  to  obtain 
not  only  an  order  for  the  sale  of  the  mortgaged  premises,  and 
an  application  of  the  proceeds  to  his  debt,  but  also  a  judgment,, 
enforceable  by  execution  for  any  balance  which  might  remain 
unpaid  by  the  proceeds  of  the  sale.  This  practice,  though  for 
some  years  after  the  passage  of  the  act  of  1791  not  recognized 
or  acted  upon,  as  it  would  seem  from  what  is  said  by  Ward- 
law,  Ch.,  in  Wightman  v.  Gray,  10  Rich.  Eq.  532,  has  now^ 
become  well  settled,  and  very  generally,  if  not  universally, 
acted  upon,  in  this  state  at  least. 

This  being  the  case,  we  see  no  reason  why  the  mortgagee 
should  be  permitted  to  harass  his  debtor  by  two  suits  at  the 
same  time,  both  tending  to  the  same  result.  The  doctrine  laid 
down  by  the  authorities  relied  on  by  circuit  judge,  as  well  as 
those  cited  by  the  counsel  for  plaintiffs  in  the  argument  here, 
can  only  be  sustained  where  the  action  to  foreclose  a  mortgage 
is  regarded  in  a  different  light  from  what  it  is  here.  The  rea- 
son given  by  Kent,  Ch.,  in  Jones  v.  Conde,  6  Johns.  Ch.  77, 
why  a  mortgagee  is  allowed  to  sue  at  law  on  the  bond,  and  at 
the  same  time  prosecute  his  action  for  foreclosure  in  the  court 
of  equity,  is,  that  one  is  a  proceeding  in  rem  and  the  other  in 
personam;  and  the  same  learned  chancellor,  in  Dunliey  v.  Van 
Buren,  3  Johns.  Ch.  330,  refused  to  allow  a  judgment  for  the 
deficiency  in  an  action  to  foreclose  a  mortgage,  upon  the  ground 
that  "such  a  suit  is  not  intended  to  act  in  personam,^  but  that 
the  mortgagee  in  such  an  action  "is  confined  in  his  remedy 
to  the  pledge."  But  in  this  state,  where  the  mortgagee,  in  an 
action  to  foreclose,  as  it  is  called,  is  not  confined  in  his  remedy 
to  the  mortgaged  property,  but  may  also  obtain  a  personal 
judgment,  —  the  proceeding  being  in  personam  as  well  as  in- 
tern,—  the  doctrine  of  those  authorities  is  not  applicable.  The 
conclusion  to  which  we  have  arrived  is  supported  by  what  is 
stated  to  have  been  the  opinion  of  the  equity  court  of  appeal* 
in  Gray  v.  Toomer,  5  Rich.  266,  where  the  law  court  of  appeals- 
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deemed  it  necessary  to  take  the  opinion  of  the  court  of 
equity. 

Among  the  authorities  cited  in  the  argument  here  to  sup- 
port the  ruling  below  there  is  one  case  in  this  state  which  re- 
quires some  notice.  It  is  the  case  of  Hatfield  v.  Kennedy,  1 
Bay,  492.  That  case  was  decided  in  1 793,  long  before  the 
practice  of  allowing  a  mortgagee,  in  an  action  to  foreclose  his 
mortgage,  to  obtain  a  personal  judgment  for  any  balance  that 
may  remain  unpaid  after  application  of  the  proceeds  of  the 
sale  of  the  mortgaged  premises  had  been  established,  and 
cannoi  now  be  regarded  as  authority  under  such  practice. 
Indeed,  the  question  seems  to  have  received  but  little  consid- 
eration in  that  case,  and  the  decision  was  rested  solely  on 
Lord  Mansfield's  ruling  in  Burnell  v.  Martin,  supra,  which,  as 
we  have  seen,  is  not  applicable  here,  owing  to  the  radical 
change  effected  by  our  statute  in  the  nature  of  a  mortgage, 
and  the  marked  difference  between  an  action  for  strict  fore- 
closure and  an  action  to  enforce  the  payment  of  a  mortgage 
debt  by  a  sale  of  the  mortgaged  premises. 

As  to  the  second  question,  we  agree  with  his  honor  Judge 
Wallace  in  holding  that  the  note  sued  on  in  the  present  ac- 
tion was  not  included  in  the  former  action  to  foreclose  the 
mortgage.  While  it  may  be  true  that  two  or  more  notes 
given  by  the  defendant  to  the  plaintiff  may  be  regarded  as 
constituting  but  a  single  cause  of  action,  as  in  Holland  v. 
Kemp,  27  S.  C.  623,  and  Latimer  v.  Sullivan,  30  Id.  Ill,  it 
does  not  follow  that  they  must  necessarily  be  so  regarded  in 
every  case.  When  the  notes  are  payable  at  different  times, 
and  the  holder  desires  to  sue  as  soon  as  the  first  one  matures, 
and  before  the  others  become  payable,  they  must  necessarily 
be  treated  as  separate  causes  of  action,  as  no  action  can  be 
maintained  on  a  note  until  after  it  becomes  payable,  except 
under  the  special  circumstances  provided  for  by  statute,  which 
have  no  application  here.  In  this  case,  the  note  now  sued  on 
was  not  payable  until  the  first  day  of  November,  1887,  and  as 
the  former  action  was  commenced  on  February  3,  1887,  we 
do  not  see  how  it  could  have  been  included  in  that  action. 
Suppose  that,  at  the  hearing  of  the  action  for  foreclosure  of 
the  mortgage,  the  defendant  should  be  able  to  prove  that  tlie 
note  for  $350,  specially  set  out  in  the  complaint  in  that  ac- 
tion, was  a  forgery,  or  that  the  note  had  been  paid  or  other- 
wise extinguished,  how  could  any  judgment  be  recovered  in 
Buch  action?     The  plaintiffs  could  not,  in  such  event,  have 
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claimed  judgment  upon  any  of  the  other  notes,  casually  men- 
tioned in  the  complaint,  as  representing  part  of  the  debt  which 
the  mortgage  was  intended  to  secure;  for,  besides  the  fact  that 
the  complaint  contains  no  such  allegations  in  regard  to  the 
other  notes  as  would  entitle  the  plaintiffs  to  demand  judgment 
upon  them,  the  more  material  difficulty  would  be  that,  as  these 
other  notes  had  not  become  payable  at  the  time  of  the  com- 
mencement of  the  former  action,  the  action  as  to  them  would 
fail;  for,  as  is  said  by  Mr.  Chief  Justice  Simpson  in  Moon  v 
Johnson,  14  S.  G.  436,  upon  the  authority  of  Bank  v.  Manufac- 
turing Co.,  3  Strob.  190,  "No  party  can  recover  in  an  action 
which  was  commenced  when  the  cause  of  action  had  not  ac- 
crued." 

It  is  true  that  where  a  mortgage  is  given  to  secure  a  bond, 
with  a  penalty,  conditioned  for  the  payment  of  a  certain  sum 
of  money  at  a  future  day,  with  interest  payable  annually,  or 
in  several  installments  at  diflFerent  times,  an  action  may  be 
commenced  as  soon  as  there  is  a  default  in  payment  of  the 
first  year's  interest,  or  first  installment,  and  provision  may  be 
made  in  the  judgment  for  the  payment  of  the  subsequent  an- 
nual interest,  or  subsequent  installments,  as  they  respectively 
become  payable:  Brinckerhoff  y.  Thallhimer,  2  Johns.  Ch.  486; 
but  that  is  upon  the  theory  that  the  obligor  is  liable  to  judg- 
ment for  the  penalty  so  soon  as  there  is  default  in  performing 
any  one  of  the  conditions  of  the  bond.  What  would  be  the 
proper  mode  of  proceeding  to  render  the  mortgage  available 
security  for  the  payment  of  such  of  the  notes  as  had  not  be- 
come payable  when  the  action  was  commenced,  in  a  case  like 
the  present,  where  the  mortgage  was  not  given  to  secure  a 
bond  with  a  penalty,  but  was  given  to  secure  sundry  notes, 
some  of  which  had  not  become  payable  when  the  action  was 
commenced,  we  are  not  now  called  upon  to  consider,  as  no 
Buch  question  is  presented  in  this  case. 

The  judgment  of  this  court  is  that  the  judgment  of  the  cir- 
cuit court  be  affirmed.  

Mortgages.  —  Where  a  mortgagee  elects  to  pursue  his  remedy  by  way  of 
foreclosure  in  equity,  if  his  application  for  an  execution  is  refused,  he  cannot 
proceed  by  an  action  at  law  for  its  collection:  Shields  v.  BiopelU,  63  Mich. 
458.  But  a  plaintiff  may  unite  in  one  and  the  same  action  a  demand  for  fore- 
closure, a  judgment  for  the  amount  of  the  debt,  and  possession  of  the  prop- 
erty: Martin  v.  McNeely,  101  N.  C.  634. 
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[30  South  Carolina,  539.J 

Public  Nuisance  —  Remedy  of  Private  Individual.  —  The  obstruction 
of  a  navigable  river  is  a  public  nuisance,  the  remedy  for  which  is  by  in- 
dictment; but  an  individual  who  has  sustained  any  particular,  special 
injury,  over  and  above  that  sustained  by  the  public  generally,  as  the 
direct  result  of  such  obstruction,  may  also  sustain  a  civil  action  to  re- 
cover damages,  and  in  this  respect  a  plaintiff,  though  a  chartered  cor- 
poration, stands  upon  the  same  footing  as  any  private  individual. 

Public  Nuisance  —  Pleadings  by  Private  Party  Seeking  Damages.  — 
In  an  action  by  a  private  individual  to  recover  damages  for  a  public  nui- 
sance in  obstructing  the  navigation  of  a  navigable  stream,  the  plaintiff 
must  allege  and  prove  a  special  and  peculiar  damage  to  his  property, 
differing  in  kind  from  that  sustained  by  the  general  public  and  resulting 
directly  from  the  obstruction  complained  of.  But  expense  incurred  in 
seeking  to  overcome  such  obstruction  is  not  such  special  injury  as  will 
support  an  action. 

Smythe  and  Lee,  for  the  appellants. 

Brawley  and  Barnwell,  contra. 

McIvER,  J.  This  was  an  action  to  recover  damages  for  the 
obstruction  of  a  navigable  stream,  and  as  the  only  question 
raised  by  the  appeal  is,  whether  sufficient  facts  are  stated  in 
the  complaint  to  constitute  a  cause  of  action,  it  will  be  neces- 
sary to  make  a  condensed  statement  of  tlie  allegations  found 
in  the  complaint.  After  stating  the  corporate  character  of 
both  plaintiffs  and  defendants,  the  allegations  are,  that  the 
plaintiffs  are  engaged  in  the  transportation  of  passengers  and 
freight  on  the  rivers  and  waters  of  this  state  by  means  of 
steamboats,  of  which  they  own  a  large  number;  that  the  Con- 
garee  River  is  a  navigable  stream,  and  is  now,  and  has  boon 
for  some  time  past,  actually  navigated  by  steamboats  from  a 
point  near  the  city  of  Columbia  to  its  junction  with  the  Santeo 
River;  that  the  defendants  are  engaged  in  running  a  raih-oad, 
and  in  the  prosecution  of  that  enterprise  have  erected  a  bridge 
across  the  Congaree  River,  whereby  the  navigation  of  that 
stream  is  obstructed;  that  by  reason  of  such  obstruction  tlie 
plaintiffs  have  been  and  are  deprived  of  the  free  navigation 
of  said  stream;  that  upon  demai-.d,  the  defendants  have  refused 
to  remove  said  obstruction,  or  to  so  alter  and  arrange  tlie 
bridge  constituting  such  obstruction,  as  to  permit  the  free  and 
unobstructed  navigation  of  said  stream.  And  in  the  eighth 
paragraph  of  the  comphiint  the  allegations  are  as  follows: 
"That  by  reason  of  said  wrongful  and  unlawful  obstruction, 
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the  plaintiffB  have  been  prevented  from  freely  navigating  the 
Bald  stream  in  the  usual  and  ordinary  course  of  their  business; 
have  been  unable  to  freely  transport  freight  and  passengers  on 
and  along  the  same,  as  was  their  right;  have  been  compelled 
to  remove  a  portion  of  the  upper  works  of  one  of  their  boats  in 
order  for  it  to  pass  under  the  said  bridge,  and  then  rebuild  on 
the  other  side;  have  been  forced  to  keep  and  maintain  one  of 
such  boats  permanently  above  the  said  bridge,  and  have  sus- 
tained loss  and  other  great  injury  in  their  business,  to  their 
damage  ten  thousand  dollars." 

The  circuit  judge  held  that  the  facts  stated  in  the  complaint 
were  not  suflBcient  to  constitute  a  cause  of  action,  and  upon 
that  ground  rendered  judgment  dismissing  the  complaint. 
From  this  judgment  the  plaintiffs  appeal  upon  the  several 
grounds  set  out  in  the  record,  which  need  not  be  repeated  here; 
for,  as  we  shall  see,  there  is  really  but  a  single  question  raised 
by  the  appeal. 

There  can  be  no  doubt  that  the  Congaree,  being  a  navigable 
river,  is  a  public  highway,  the  obstruction  of  which  constitutes 
a  public  nuisance,  the  remedy  for  which  is  by  indictment,  and 
that  remedy,  it  seems,  has  already  been  applied  in  the  case  of 
this  obstruction:  State  v.  South  Carolina  Ry  Co.,  28  S.  C.  23. 
It  is,  however,  true  that  an  individual  who  has  sustained  any 
particular,  special  injury,  over  and  above  that  sustained  by 
the  public  generally,  as  the  direct  result  of  such  obstruction, 
may  also  sustain  a  civil  action  to  recover  damages  for  such 
injury.  In  this  respect  the  plaintiffs,  though  a  chartered  cor- 
poration, stand  upon  precisely  the  same  footing  as  any  private 
individual.  Their  rights  are  no  greater  and  no  less  than 
those  of  an  individual,  and  are  to  be  tested  by  the  same  prin- 
ciples. 

While  it  seems  to  be  very  generally,  if  not  universally,  con- 
ceded that  in  order  to  sustain  such  an  action  as  this,  the 
plaintiff  must  allege  and  prove  some  special,  particular,  or 
peculiar  injury  beyond  that  sustained  by  the  public  generally^ 
yet  it  is  not  to  be  denied  that  there  is  a  considerable  conflict 
in  the  authorities  elsewhere  as  to  what  will  constitute  such 
special,  particular,  or  peculiar  injury.  "Without  going  here  into 
any  detailed  examination  of  the  cases  in  England  and  other 
states,  many  of  which  we  have  examined,  it  seems  to  us  that 
the  true  rule  to  be  deduced  from  them  is,  that  the  injury  must 
be  particular,  —  as  several  of  the  cases  express  it,  "special  or 
peculiar,"  —  must  result  directly  from  the  obstruction,  and  not 
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as  a  secondary  consequence  thereof,  and  must  differ  in  kind, 
and  not  merely  in  degree  or  extent,  from  that  which  the 
general  public  sustains.  This  rule  is  fully  supported  by  what 
few  authorities  we  have  in  this  state  upon  the  subject. 

The  case  of  Carey  v.  Brooks,  1  Hill  (S.  C),  365,  upon  which 
the  circuit  judge  rested  his  conclusion,  seems  to  be  the  leading 
case  in  this  state.  There,  as  here,  the  action  was  brought  by 
a  private  individual  to  recover  damages  for  a  public  nuisance 
in  obstructing  the  navigation  of  a  navigable  stream,  under  the 
allegation  that  the  plaintiff  had  incurred  expense  in  clearing 
out  the  channel  of  the  stream,  and  had  suffered  loss  in  trans- 
porting his  lumber  to  market  under  a  special  contract  to  de- 
liver it  within  a  specified  time.  But  the  court,  per  Harper,  J., 
held  that  the  action  could  not  be  sustained,  because  the  dam- 
age complained  of  was  not  such  as  would  justify  such  an 
action,  quoting  the  rule  as  laid  down  in  Bacon's  Abridgement, 
that  "  a  particular  damage,  to  maintain  this  action,  ought  to  be 
direct,  and  not  consequential,"  adding  that  "  this  seems  to  be 
the  settled  law,  founded  on  the  inconvenience  of  allowing  a 
separate  action  to  every  individual  who  suffers  an  incon- 
venience common  to  many." 

This  case,  so  far  from  having  been  modified  or  shaken  by 
any  subsequent  case,  as  contended  by  the  distinguished  coun- 
sel for  appellants,  has,  we  think,  been  expressly  recog- 
nized, and  must  be  regarded  as  furnishing  the  settled  rule  in 
this  state.  The  first  case  to  which  our  attention  has  been 
called  as  modifying  Carey  v.  Brooks,  supra,  is  McLauchlin  v. 
R.  R.  Co.,  5  Rich.  583,  but  that  case,  so  far  from  modifying, 
expressly  recognizes  and  afiirms  it.  Wardlaw,  J.,  in  deliver- 
ing the  opinion  of  the  court,  says  (Italics  being  ours):  *' His 
complaint  is  of  an  unauthorized  obstruction  of  public  streets, 
and  to  sustain  such  a  complaint  a  particular,  direct  damage  must 
be  shown,"  citing,  among  other  authorities,  the  case  of  Carey 
V.  Brooks,  supra ;  and  we  are  unable  to  find  a  single  expres- 
sion in  McLauchlin's  case  which  shows  the  least  dissatisfac- 
tion with  the  rule  as  laid  down  in  Carey  v.  Brooks,  supra.  It 
will  be  observed  in  McLauchlin's  case  that  he  claimed  that 
his  property  lying  adjacent  to  the  obstruction  complained  of 
had  been  injured  thereby,  and  if  he  had  succeeded  in  sliow- 
ing  this,  he  might  possibly  have  recovered,  upon  the  ground 
that  this  was  a  special  and  peculiar  damage  to  his  adjacent 
property,  differing  in  kind  from  tbat  sustained  by  tlie  general 
public,  and  resulting  directly  from  the  obstruction  complained 
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of,  and  not  a  secondary  consequence  thereof.  It  seems  to  us 
that  Judge  Wardlaw,  in  those  portions  of  his  opinion  specially 
relied  upon  by  counsel  for  appellants,  was  speaking  of  this 
aspect  of  the  case,  and  the  language  used  by  him  cannot  be 
regarded  as  any  modification  whatever  of  the  case  of  Carey  v. 
Brooksy  supra,  which  he  had  just  cited,  as  laying  down  the  rule 
upon  which  such  an  action  as  this  rests. 

The  next  case  relied  on  by  appellants  is  Windham  v.  Rhame, 
11  Rich.  283;  73  Am.  Dec.  116.  In  that  case  the  only  ques- 
tion before  the  court,  and  the  only  one  considered,  was,  whether 
vindictive  damages  could  be  recovered  in  an  action  on  the  case 
for  special  damages  incurred  by  plaintiflF  by  the  obstruction  of 
a  public  highway.  Although  the  defendant  did  give  notice 
that  he  would  renew  his  motion  for  a  nonsuit  on  the  ground 
that  the  damage  proved  in  the  case  was  not  such  as  would 
sustain  a  private  action,  yet  he  abandoned  that  motion  in  the 
court  of  appeals,  and  hence  that  court  had  no  occasion  to  con- 
sider, and  did  not  consider,  the  question,  and  so  far  as  we  can 
discover  there  is  not  a  word  in  the  opinion  which  indicates  the 
elighest  dissatisfaction  with  the  rule  as  laid  down  in  Carey  v. 
Brooks,  supra. 

The  last  case  relied  on  is  Crouch  v.  Railway  Co.,  21  S.  C. 
495,  but  that  case  is  so  wholly  different  from  the  present  that 
it  is  difficult  to  understand  how  any  analogy  can  be  drawn 
between  them.  In  that  case,  the  action  was  to  recover  dam- 
ages for  certain  injuries  sustained  by  the  plaintiff's  steamboat, 
called  the  Silver  Star,  in  passing  through  the  draw  of  a  bridge 
erected  by  defendant  across  a  navigable  stream.  No  such 
question  as  is  here  presented  either  did  or  could  have  arisen 
in  that  case;  for  there  the  injury  was  the  direct  result  of  the 
obstruction,  the  plaintiff's  boat  having  struck  against  the 
bridge  in  passing  through  the  draw,  which  was  alleged  to  be 
insufficient.  That  case,  therefore,  fell  clearly  within  the  rule. 
The  injury  complained  of  was  special  and  peculiar  to  the 
plaintiff,  different  in  kind  from  that  sustained  by  the  public 
generally,  and  was  the  direct  result  of  the  obstruction,  and  not 
a  mere  secondary  consequence  thereof.  Indeed,  the  only  con- 
troversy really  made  in  that  case  was,  whether  the  owner  and 
officers  of  the  Silver  Star  had  been  guilty  of  contributory  neg- 
ligence in  attempting  to  pass  through  the  draw  of  the  bridge. 
That  case  was  like  the  case  of  a  traveler  who,  in  attempting 
to  pass  an  obstruction  in  a  public  highway,  is  thrown  from  his 
horse,  or  has  his  vehicle  upset  and  broken,  or  his  horses  in- 
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jured,  in  which  case  a  private  action  may  unquestionably  be 
maintained  to  recover  damages  for  such  injuries,  for  they  are 
different  in  kind  from  those  suffered  by  the  general  public, 
and  are  the  direct  result  of  the  obstruction. 

It  is  clear,  therefore,  that  the  only  question  in  this  case  is, 
whether  the  complaint  contains  any  allegation  of  such  special 
or  particular  injury  to  the  plaintiffs  resulting  directly  from 
the  obstruction  of  the  Congaree  River  as,  under  the  rule  we 
have  stated,  is  necessary  to  enable  the  plaintiffs  to  maintain 
Buch  an  action  as  this  is.  We  agree  with  the  circuit  judge 
that  there  is  no  such  allegation  to  be  found  in  the  complaint. 
The  wrong  of  which  it  complains  is  a  wrong  done  to  the  pub- 
lic generally  in  stopping  the  navigation  of  the  river,  and  the 
plaintiffs  have  no  more  right  to  demand  redress  for  that  wrong 
than  any  other  individual.  They  do  not  allege  that  any  par- 
ticular injury  has  been  done  to  them  by  the  defendants  differ- 
ent in  kind  from  that  done  to  the  public  generally.  The 
utmost  that  can  be  said  is,  that  they  allege,  in  the  eighth  par- 
agraph of  their  complaint,  that,  with  a  view  to  obviate  the  in- 
jury which  they,  in  common  with  the  public,  suffer  from  tl)i8 
public  wrong  of  the  defendants,  they  have  voluntarily  incurred 
certain  expenses,  and  for  this  they  claim  damages  from  the 
defendants.  But  this  is  not  the  direct  result  of  the  obstrution, 
and  at  most  is  only  a  secondary  consequence  thereof,  and  can- 
not, therefore,  be  regarded  as  a  sufficient  basis  for  this  action. 
If  the  fact  that  Carey  had  incurred  expenses  in  attempting  to 
remove  the  obstruction  caused  by  the  act  of  Brooks  was  held 
insufficient  to  enable  him  to  maintain  his  action,  we  do  not 
see  how  the  fact  that  plaintiffs  have  incurred  expenses  in 
refitting  their  boats  can  entitle  them  to  recover  in  this  ac- 
tion. 

The  point  raised  in  the  argument  as  to  the  effect  of  the  act 
of  1852  is  not  properly  before  us,  as  no  such  point  was  pre- 
sented to  or  considered  by  the  circuit  judge.  The  only  ques- 
tion which  he  was  called-  upon  to  decide  was,  whether  the  facts 
stated  in  the  complaint  were  sufficient  to  constitute  a  cause  of 
action,  and  his  judgment  upon  that  question  is  all  tliat  we  are 
entitled  to  review.  We  may  add,  however,  that  even  were  tlie 
point  properly  before  us,  we  do  not  think  it  would  avail  the 
plaintiffs.  The  case,  as  made  by  the  complaint,  is  not  such  a 
case  as  would  entitle  the  plaintiffs  to  the  special  remedy  i)ro- 
vided  by  the  act;  and  certainly  there  is  nothing  in  the  act 
which  would  give  these  plaintiffs  any  rights  superior  to  those 
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of  any  private  individual  in  bringing  such  an  action  as  that 
now  under  consideration. 

The  judgment  of  this  court  is  that  the  judgment  of  the  cir- 
cuit court  be  affirmed.  

NuTSANcss.  —  A  private  person  can  only  abate  a  pnblio  nnisanoe  when  he 
ifl  specially  injured  or  damaged  by  its  existence:  Brown  r.  De  Oroff,  50  N.  J.  L. 
409;  7  Am.  St.  Rep.  794,  and  cases  collected  in  note  798. 

Pbitatb  Actions  roa.  Public  Nuisancbs:  See  a  general  discussion  upon 
this  subject  in  an  extended  note  to  Stetson  v.  Faxon,  31  Am.  Deo.  132-136; 
Compare  extended  note  to  Bovodtn  T.  Lewitf  43  Am.  Rep.  24-26. 
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Adverse  Possession  of  highways,  streets,   and  public  parks,  preacriptiv. 

title,  when  acquired  by,  278-282,  644. 
Alibi,  instructions  warning  jury  against  defense  of,  41-44. 
Alteration  of  written  instruments,  when  available  as  a  defens*  to  actions 

thereon,  376,  377. 
Appellate  Proceedings,  findings  of  fact  will  not  be  reviewed,  if  the  evi- 
dence conflicts,  188. 
Arbitration,  arbitrators,  part  of,  when  may  act,  518. 

awards,  conclusiveness  of,  518. 

submission  must  designate  the  arbitrators,  518. 

vacating  awards,  what  are  grounds  for,  518. 

Bankruptcy,  composition  agreement,  secret  note  given  after,  ia  void,  484. 
Banks  and  Banking,  collection,  indorsement  of  paper  for,  rights  of  receiv- 
ing bank  against  true  owner,  583-586. 

indorsement  of  notes  to,  for  collection,  585. 

lien  on  papers  indorsed  for  collection,  584. 

CJonfliot  of  Laws,  cause  of  action  not  existing  in  the  state  where  trial  takes 
place,  354,  355. 
corporations,  enforcing  in  one  state  liabilities  imposed  upon  officers  by 

statutes  of  another  state,  352. 
death  of  person,  action  in  one  state  for  death  caused  in  another,  353. 
judgment  based  on  penal  laws  of  one  state,  whether  enforceable  in  an- 
other, 351. 
law  of  one  state,  how  proved  in  another,  354. 
penalties  imposed  by  statute  of  one  state  will  not  be  enforced  in  an- 

other,  351. 
penal  laws  of  one  state,  when  will  be  executed  by  another,  350,  351. 
penalties,  what  statutory  liabilities  are  in  the  nature  of,  352. 
CJoNFCSiON  OF  Goods,  loss  from,  by  whom  must  be  borne,  339. 
Consideration,  marriage  or  promise  to  marry,  741. 

what  sufficient  to  support  deed  as  against  grantor's  creditors,  739-742. 
Constitutional  Law,  negroes,  discrimination  against,  what  permissible,  605, 
Contract,  rescission,  right  of,  when  enforceable,  724. 

Corporation,  liabilities  imposed  on  stockholders  by  statute  of  one  state, 
when  enforceable  in  another,  352. 
liabilities  imposed  on  officers,  by  statute  of  one  state,  when  enforceable 
in  another,  352. 
CoNVBTANCES,  description  of  real  property  in,  220. 
Criminal  Law,  adultery,  what  sufficient  to  sustain  conviction  of.  890. 
alibi,  defense  of,  warning  jury  against,  41-44. 
AM.  St.  RKP.,  VOL.  XIV.  — 59  929 
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Criminal  Law,  arrest,  homicide  in  making  or  resisting,  120. 
false  pretenses,  offense  of  obtaining  money  or  goods  by,  208. 
insanity  as  a  defense,  882. 

larceny  of  goods  obtained  by  false  pretenses,  206. 
malice,  what  is,  882. 

Damaobs,  measure  of,  for  revengeful  attachment,  274. 

trover,  measure  of,  iu,  19. 
Dbatu  of  Pkkson,  action  for,  in  a  state  other  than  that  in  which  it  waa 

caused,  353. 
Dedicationt  to  public  use,  essentials  of,  549,  550. 
DEyiNiTioN  of  counterclaim  and  set-off,  896. 

of  creditors,  who  may  attack  fraudulent  transfers,  743. 

of  emblements,  63. 

of  permanent  nuisances,  630. 

of  malice  and  malice  aforethought,  882. 

of  voluntary  conveyance,  739. 

of  waste,  632. 
Dividends  on  stock  of  corporation,  interests  of  reversioners  and  remainder* 
men  in,  633. 

EIasements,  non-user,  extinguishment  by,  278-282. 

prescriptive,  how  acquired,  556,  664. 

See  Highways. 
Elkctiok,  ballots,  when  best  evidence  of  voter's  intention,  234. 
E3TOPPKL  to  disprove  fact  which  one  has  led  another  to  believe,  440. 
Evidence,  agents,  admission  of,  275. 

burden  of  proof,  general  rules  concerning,  66L 

character  of  party,  when  admissible,  480 

confessions,  when  admissible,  500. 

receipts  limiting  time  in  which  claims  for  losses  shall  be  made,  587. 

records,  parol  evidence  to  contradict,  268. 

Fraud,  discovery  of,  when  presumed  from  the  recording  of  a  deed,  277* 

proof  of,  how  made,  etc.,  579. 
Fraudulent  Conveyances  are  void  as  against  creditors,  745. 

consideration,  inadequacy  as  a  badge  of  fraud,  739. 

consideration,  moral  obligation,  740. 

consideration,  obligation  void  by  the  statutes  of  frauds,  740. 

consideration,  outlawed  debt  or  one  discharged  by  proceedings  in  bank- 
ruptcy, 739. 

creditor's  bill  to  remove,  745. 

creditors,  who  may  attack  as,  743-747. 

See  Voluntary  Conveyances. 
Fixtures,  personal  chattels,  when  become,  462. 

Highways,  adverse  possession  of,  cases  holding  it  may  result  in  prescriptive 
title,  279,  644. 
adverse  possession  does  not  extinguish  right  to  public  street,  279. 
adverse  possession  of,  whether  extinguishes  public  right  in,  278. 
encroachments  upon,  cannot  ripen  into  prescriptive  title,  279. 
non-user  of,  as  evidence  of  release  of  right  to  use,  282. 
non-user  of,  does  not  impair  right  to  use,  281,  282. 
obstructions  in,  are  public  nuisances,  429. 
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Highways,  obstruclions  in.  action  by  private  person  for,  429. 

streets  of  a  city,  adverse  possession  of,  280,  281. 
HOMMTEAD,  soldier's  additional,  power  of  attorney  to  convey,  executed  befor* 
entry  is  made,  22. 

under  laws  of  the  United  States,  conveyance  of,  before  final  proof,  22. 

under  laws  of  the  United  States,  mortgage  of,  before  final  proof,  22. 
Husband  and  Wifb  as  witness  for  or  against  each  other,  481. 

Infant,  care  exacted  of,  is  measured  by  his  capacity,  592. 

care  exacted  towards,  is  measured  by  hi?  age  and  capacity,  592. 
contributory  negligence,  capacity  of  child,  when  sufficient  to  bar  hi» 

recovery  on  account  of,  591. 
contributory  neglect,  child  between  seven  and  fourteen  years  of  age  la- 
presumed  -prima  fade  to  be  incapable,  591. 
contributory  neglect,  child  less  than  seven  years  of  age  generally  pre- 
sumed to  be  capable  of,  692. 
contributory  neglect,  instances  when  imputed  to,  593. 
contributory  neglect,  instances  when  not  imputed  to,  593. 
contributory  neglect,  instances  when  question  of,  is  for  the  jury,  594, 
dangerous  machinery,  injuries  from,  right  of,  to  recover  for,  595. 
parent's  negligence  not  to  be  imputed  to,  590. 
responsibility  of,  is  measured  by  his  capacity,  593. 

trespassing  may  recover  for  injuries  to  which  his  negligence  contributed^ 
595. 
Injitnction  against  sale  of  intoxicating  liquors,  452,  454. 
iNSTRDcriONS.     See  Jury  Trial. 
Insurance,  agents,  misstatements  in  filling  blank,  473. 

agents  issuing  policy  without  knowledge  of  either  msured  or  insurer^ 
473. 
Insurance,  Life,  death  of  the  beneficiary  before  the  assured,  203. 
to  whom  payable  on  death  of  the  assured,  203. 

Judicial  Notice  of  government  surveys,  859. 
Judgment  in  partition,  efifect  of,  296. 

publication  of  summons,  when  authorizes  entry  of,  296. 

vacating,  for  excusable  neglect  or  misadventure,  296. 

vacating,  when  entered  upon  default,  295. 
Jury  Trial,  alibi,  charges  warning  jury  against  defense  of,  41-44. 

allusions  of  judge  to  standing  or  credibility  of  witness,  46,  47. 

charge  based  on  facts  of  which  there  ia  no  evidence,  44. 

charge  based  on  facts  of  which  the  evidence  is  conflicting,  44. 

charge,  instances  of    instructions  violating  prohibition  against  charging 
jury  on  matters  of  fact,  39,  40. 

charge  may  refer  to  evidence  as  tending  to  prove  a  fact  in  dispute,  37. 

charge  may  refer  to  evidence  as  uncorroborated  or  contradicted,  44,  45.1. 

charge  may  assume  truth  of  facts  which  are  not  disputed,  37. 

charge  must  not  assume  as  true  disputed  facts,  44. 

charge  must  not  draw  inferences  from  the  evidence  not  inevitably  resullr- 
ing  from  it,  37-39. 

charge  must  not  interpret  evidence  susceptible  of  two  interpretations,  37. 

charge  must  not  refer  to  evidence  as  showing  or  proving  a  fact  in  di» 
pute,  37. 

charge  must  not  show  hostility  to  the  law  T  *b«  parties,  40. 
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Jury  Trial,  charge  must  not  show  the  judge's  conclusions  upon  any  qnes- 
tion  of  fact,  39. 

charge  of  judge  on  matters  of  fact,  in  what  courts  permitted,  36. 

credibility  of  witness,  judge  must  not  give  opinion  concerning,  45. 

charge  showing  hostility  to  a  defense  or  cause  of  action,  40-44. 

charge  showing  hostility  to  the  defense  of  alibi,  41-44. 

hostility  to  a  cause  of  action  or  of  defense  must  not  be  shown  by  th» 
judge,  40,  41. 

judges,  denial  by  constitutions  and  statutes  of  right  of,  to  charge  jury 
on  matters  of  fact,  36. 

judge  giving  opinion  on  the  facts  should  inform  jury  his  views  are  not 
binding  on  them,  36. 

judge,  opinion  of,  ou  the  facts  cannot  be  reviewed  in  the  federal  courts, 
36. 

judge,  opinion  of,  on  the  facts  may  be  given  in  the  federal  courts,  36. 

judge,  opinion  of,  on  the  facts,  state  cannot  deprive  judges  of  the  fed- 
eral courts  of  the  right  to  give,  36. 

judge,  opinion  of,  on  the  facts  when  permitted,  36. 

•neering  remarks  by  judge  concerning  certain  evidence,  47. 

statement  of  testimony  by  judge  may  show  wherein  it  conflicts,  37. 

statement  of  testimony  by  judge  must  be  without  bias  or  coloring,  37. 

warning  jury  against  a  particular  class  of  evidence,  41. 

witness,  credibility  of,  is  for  the  jury,  44-46. 

Landlord  and  Tenant,  crops,  landlord  may  retain  title  to,  166,  167. 

crops,  lien  on,  in  favor  of  landlord,  stipulation  for,  in  lease,  167. 

crops,  lien  of  landlord  on,  when  postponed  in  favor  of  a  mortgage,  167. 

crops  reserved  by  landlord  not  subject  to  attachment  for  tenant's  debt, 
166. 

grantee  oF  landlord  succeeds  to  all  his  rights  and  liens,  168. 

improvements  by  tenant,  when  set-ofiF  against  rent,  442. 

personal  property  of  tenant,  leases  stipulating  for  a  lien  upon,  in  favor  of 
the  landlord,  167. 

rent,  reservation  of  lien,  or  title  of  property,  to  secure,  166. 

rent,  reserved  in  kind,  title  to,  when  remains  in  lessor,  166. 
Land-owner,   dangerous  machinery  on  his  premises,  liability  to  children 
injured  thereby,  596,  596. 

negligence  of,  in  maintaining  barb- wire  fence,  436. 

negligence  of,  in  maintaining  dangerous  opening  into  cellar  or  sidewalk, 
435. 
Libel,  innuendo,  office  of,  878. 

meaning  of  words  used,  when  a  question  for  the  jury,  878. 
Lien,  vendor's,  need  not  be  reserved  in  the  deed,  61. 

vendor's,  when  notes  for  purchase- money  are  renewed,  61. 

vendor's,  waiver  or  extinguishment  of,  62. 
Limitations,  Statute   of,  adverse  possession,  color  of   title  necessary  to 
support,  130. 

adverse  possession,  what  constitutes,  129,  130. 

new  promises,  660. 

reversioners  and  remaindermen,  when  affected  by,  634-638. 

streets  and  highways,  public  right  to,  whether  may  be  lost  by,  279-282. 

Marriagb  Settlement,  validity  of,  against  creditors,  741. 
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Master  and  Servant,  fellow-servants  assume  risks  of  each  other's  negli- 
gence, 307. 
MoRTOAOES,  chattel,  description  of  animals,  instances  of,  sufficient,  241 

chattel,  description  of  animals,  instances  of,  insufficient,  242. 

chattel,  description  of  animals,  errors  in,  242. 

chattel,  description  of  band  of  horses  and  mules,  sufficiency  of,  241. 

chattel,  description  of  flock  of  sheep,  sufficiency  of,  241. 

chattel,  description  of  growing  crops,  when  sufficient,  246,  247. 

chattel,  description  of  logs,  instances  of,  sufficient,  241. 

chattel,  description  of  property  aa  all  chattels  in  a  certain  building 
245. 

chattel,  description  of  property,  aiding  by  proof  that  none  other  of  tha 
class  was  owned  by  mortgagor,  242. 

chattel,  description  of  property  false  in  part,  245. 

chattel,  description  of  property,  general  clauses,  what  includes,  246L 

chattel,  description  of  property,  how  construed,  245. 

chattel,  description  of  property  in  which  location  is  misstated,  244 

chattel,  description  of  property,  instances  of,  insufficient,  242-244. 

chattel,  description  of  property,  interpretation  of,  by  the  aid  of  known 
facts,  240.' 

chattel,  description  of   property  is  sufficient  if   it  furnishes  means  of 
identification,  240. 

chattel,  description  of  property  made  void  by  indefinite  exceptions,  24.3.. 

chattel,  description  of  property  must  state  ownership  and  location,  241. 

chattel,  description  of  property  must  supply  means  of  identification,  23d. 

chattel,  description  of  property  need  not  be  perfect  in  itself  without  re- 
sorting to  other  means  of  knowledge,  239. 

chattel,  description  of  property  partly  good  and  partly  bad,  243,  245:. 

chattel,  description  of  property,    parol   evidence   to  identify  chattels^ 
239. 

chattel,  description  of  property  should  include  statement  of  its  locality, 
241. 

chattel,  description  of  property,  stock  in  store,  what  includes,  245. 

chattel,  description  of  property  sufficient  between  the  parties  may  hm 
insufficient  against  strangers,  239,  241. 

chattel,  of  growing  crops,  description  of,  246. 

chattel,  of  number  of  articles  out  of  large  number,  243. 

chattel,  record  of,  must  be  in  county  where  the  property  is,  302. 

to  secure  future  advance,  27. 

to  secure  several  notes,  27. 
Municipal  Corporation,  negligence  of  street-railway  company  to  whom 
right  of  way  was  granted,  429. 

streets,  abutting  lot-owners,  rights  of,  569. 

streets,  adverse  possession  of,  whether  results  in  title  by  prescriptioi^ 
278-282. 

streets,  liability  to  persons  injured  through  want  of  repairs  m,  598. 

streets,  notice  of  defects  in,  152,  599. 

streets,  use  of,  for  railway  purposes,  509. 
Mutual  Benefit  Associations  are  subject  to  the  law  governing  life  insur- 
ance, 526. 

beneficiary,  changes  of,  327. 

beneficiary,  who  may  recover  as,  526. 
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AXGLIOKNCK,  contributory,  drunkenness  may  be,  188. 

contributory,  failure  to  avoid  apparent  dangers,  188. 

of  infant  contributing  to  his  injury,  when  no  defense,  691. 

of  infant  between  seven  and  fourteen  years  of  at{e,  691. 

of  infants  less  than  seven  years  of  age,  692. 

of  parent,  not  imputed  to  infant,  590. 
Nbootiable  Instruments,  accommodation  notes,  who  may  recover  upon,  SSL 

bona  fide  holders  of,  who  are,  810. 

collection,  indorsement  for,  right  of  bank  receiving,  683. 

consideration  of,  when  may  be  questioned,  809,  831. 

indorsement  by  third  party  before  delivery,  794. 

indorsement  for  accommodation,  796. 

indorsement  for  collection,  685,  793. 

indorsement  of  conditions  accompanying,  793. 

indorsement,  parol  evidence  to  explain,  793. 

indorser,  payment  by,  entitles  him  to  subrogation,  794 

payment  of,  to  payee,  after  his  transfer  of,  809. 

pre-existing  indebtedness  as  a  consideration  for,  683. 
HoTiCE,  bona  fide  purchasers  without,  who  are,  303. 

by  registration  of  writing,  302. 

purchaser  of  realty  is  presumed  to  know  all  matters  disclosed  by  hit  title 
deeds,  639. 
NciSANCE,  concurrent  remedies  of  tenant  and  reversioner  for  abatement  oC 
629,  630. 

g>ermanent,  instances  of,  631. 

]|»ermanent,  what  regarded  as,  630. 

ireversioner  and  remainderman's  right  to  abatement  of,  630. 

who  may  abate,  454. 

Taktnership,  liability  of  a  person  held  out  as  a  partner,  362. 
Pabtt-walls,  right  to  payment  for  use  of,  469. 

right  to  increase  height  of  and  to  build  upon,  468. 
Penal  Laws  of  one  state  will  not  be  enforced  by  another,  360,  365. 

judgment  founded  upon,  whether  enforceable  in  another  state,  351. 
Penalties,  corporation,  liabilities  of  officers  or  stockholders,  when  in  the 
nature  of,  352. 

imposed  by  statute  of  one  state  are  not  enforceable  in  another,  351. 

judgments  founded  upon,  whether  enforceable  in  another  state,  351. 
Practice,  counterclaim  and  set-off,  what  available  as,  896. 

summons,  service  of,  by  publication,  296. 
Presumption  in  favor  of  judicial  proceeding,  183. 
Principal  and  Agent,  concealed  principal,  actions  by,  154. 

secret  limitation  of  agent's  authority,  154. 
Physician  and  Surgeon,  skill  required  of,  343. 

Purchaser  for  value,  pre-existing  indebtedness  is  sufficient  to  constitute, 
583. 

Kailroad  Corporations,  animals,  liability  of,  for  injuring,  537. 

crossings,  care  required  at  different,  87. 

crossings,  duties  of  travelers  and  of  the  corporation,  87. 

crossings,  duties  of,  in  keeping  in  repair,  625. 

speed,  negligence,  when  inferred  from,  87. 
Registration  of  instrument  after  county  boundaries  are  changed,  303. 
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Registration  of  instrument,  effect  of  omission  of,  303. 

of  instrument  is  perfect  when  it  is  filed  for  record,  302. 

of  instrument  not  entitled  to  record,  302. 
Rrs  Judicata,  instances  of,  250,  251. 

instances  of  matters  which  are  not,  252. 
Rkvkrsioners  and  Remaindermen,  action  by,  cannot  be  nstained  for  inju- 
ries to  the  possession,  629. 

action  for  injuries  to  the  inheritance  may  be  maintained  by,  629. 

action  by,  for  waste  committed,  632. 

action,  right  of,  when  does  not  accrue  until  termination  of  the  particulai 
estate,  629. 

action  for  trees  cut,  or  other  parts  of  realty  severed  from  the  land,  632. 

adverse  possession,  presumption  resuUinj?  from,  636.  638. 

concurrent  remedies  of  and  of  the  tenant  for  life  for  injuries  to  the  iuhtf* 
itance,  630. 

conveyance  by,  when  presumed,  636 

dams,  ditches,  and  other  obstructions  of  which  may  complain,  631. 

ejectment,  action  of,  not  sustainable  by,  629. 

encroachments,  of  what  may  successfully  complain,  631. 

encumbrances  to  payment  of  which  must  contribute,  634. 

estovers,  must  submit  to  tenant's  right  of,  631. 

forfeiture  may  be  waived  by,  629. 

hostile  attitude  of  tenant  will  not  be  permitted,  638. 

inheritance,  tests  for  determining  what  are  injuries  to,  631. 

injuries  to  inheritance,  what  are,  and  instances  of,  630,  631. 

laches  imputed  to,  for  not  bringing  action  against  adverse  holders,  6S0i. 

live-stock,  increase  of,  interest  in,  633. 

nuisances,  action  by,  for  abatement  of,  630. 

nuisance,  what  deemed  permanent,  630,  631. 

personal  propertj-,  inventory  of,  right  of,  to  exact,  629. 

personal  property,  right  of,  to  prevent  taking  out  of  the  state,  628. 

personal  property,  security  for,  right  to  exact,  629. 

personal  property,  use  of,  which  they  cannot  prevent,  628. 

possession,  have  no  right  to,  628. 

prescription,  tests  for  determining  whether  it  can  operate  against,  63^ 

profits  falling  due  after  termination  of  the  particular  estate,  633. 

profits  follow  the  right  of  possession,  633. 

rights  and  remedies  of,  guide  for  determining,  628. 

right  of,  in  personalty  may  be  destroyed  by  its  use  by  the  tenant,  62S. 

statute  of  limitations  against  action  for  injuries  to  the  inheritance,  8SL 

statute  of  limitations  in  favor  of  tenant  and  his  grantees,  635. 
V.         statute  of  limitations,  tests  for  determining  application  of.  634,  63A. 
■  stock  in  corporation,  dividends,  when  belonged  to,  633. 

tenant,  admission  or  declaration  of,  cannot  effect,  632. 

tenant,  forfeiture  incurred  by,  cannot  affect,  632. 

tenant  has  no  authority  to  represent  or  act  for,  632. 

tenant  has  no  authority  to  impose  any  obligation  upon,  632. 

tenant,  judgment  against,  does  not  bind,  632. 

tenant,  no  privity  between  and,  632. 

tenant  must  surrender  possession  to,  at  termination  of  his  estate,  tM, 

title,  adverse,  tenant  not  permitted  to  assert,  638. 

title,  adverse,  purcliase  of,  by  tenant,  is  in  trust  for,  638,  639. 
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Rktersionkrs  and  Remaindermen,  trees  severed  from  realty  become  per- 
sonal property  of,  633. 
waste,  action  for,  632. 
waste  against  which  may  complain,  632. 

Sales,  conditional,  loss  of  property,  who  mast  bear,  541. 

Sbduction,  promise  to  buy  clothing  as  a  means  of,  499. 

Slander  and  Libel,  character  of  plaintiff,  evidence  of,  when  admissible,  480. 

Specific  Performance  of  contracts,  when  not  a  matter  of  absolute  rights 

220. 
Statotes,  retrospective,  operation  of,  100. 

liabilities  created  by,  when  enforceable  in  another  state,  351. 

liabilities  created  by,  when  regarded  as  penalties,  352. 

Teleokaph  Company,  person  to  whom  message  is  addressed  may  recover 
for  non-delivery,  563. 

liability  for  non-delivery  of  messages  of  a  social  nature,  562. 
Tenants  for  Life,  action  by,  for  injuries  to  the  inheritance,  630. 

conveyance  by,  purporting  to  be  in  fee  does  not  entitle  remaindermen  to- 
possession,  629. 

dividends  on  corporate  stock,  when  belong  to,  6.33. 

encumbrances  to  payment  of  which  must  contribute,  634. 

emblements  to  which  he  is  entitled,  631,  6.32. 

estovers,  right  of,  to,  631. 

has  no  power  to  bind  reversioner  or  remainderman,  632. 

inventory  may  be  required  from,  of  personalty  in  his  possession,  628. 

possession  of,  cannot  be  adverse  to  reversioner,  635-639. 

profits,  when  entitled  to,  633. 

reversioner  not  bound  by  acts,  declarations,  or  omissions  of,  632. 

security,  when  may  be  exacted  of,  for  personal  property,  628. 

statute  of  limitations,  act  or  neglect  of,  cannot  put  it  in  operation  against 
reversioner,  635. 
Trover,  conversion  by  a  tenant  in  common,  438. 

conversion,  what  facts  establish,  438. 

by  and  between  lessor  and  lessee,  19. 

damages,  measure  of,  in,  19. 

by  mortgagor  against  mortgagee,  19. 
Tbusts,  conveyance  of  subject  of,  to  an  innocent  purchaser,  340. 

UsuBT,  innocent  purchaser  of  usurious  securities,  81. 

VoLnNTARY  Conveyances  are  prima  facie  fraudulent  as  against  pre-existing 
creditors,  746. 

by  grantor  about  to  engage  in  a  new  business,  754. 

by  grantor  slightly  indebted,  753. 

consideration,  debt  void  by  statute  of  frauds,  740. 

consideration,  illegal,  742. 

consideration,  moral  obligations,  740. 

aonsideration,  nominal  or  inadequate,  739. 

consideration  of  duty  owed  by  the  grantor,  742. 

consideration  of  promise  to  marry,  which  has  not  been  fulfilled,  740. 

consideration  of  marriage  may  extend  beyond  the  parties  to  that  con- 
tract, 741. 

consideration  of  marriage  or  of  promise  to  marry,  741. 
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Voluntary  Conveyances,  consideration,  outlawed  debts,  or  those  barred 

by  proceedings  in  bankruptcy,  740. 
creditors,  alimony,  persons  entitled  to  a  judgment  for,  744. 
creditor's  bill,  test  of  validity  of,  745. 

creditors,  change  in  form  of  debts  does  not  affect  rights  of,  746. 
creditors,  contingent  claims,  holders  of,  744. 
creditors  may  disregard,  if  fraudulent,  745. 
creditors,  pre-existing,  when  void  as  against,  745,  746. 
creditors,  relation  of  right  of,  to  date  of  execution  of  contract,  744. 
creditors,  subsequent,  when  may  avoid,  750-753. 
creditors,  surety  or  indorser,  744. 

creditors,  tort,  person  entitled  to  a  judgment  for  commissions  of  a,  743. 
creditors  whose  claims  result  from  antecedent  obligations,  745. 
creditors,  who  may  attack,  743-747. 
creditors  who  may  attack  need  not  have  money  due  at  times  of  transfer, 

743. 
defined,  739. 

indebtedness  of  grantor,  what  sufficient  to  avoid,  748. 
insolvency  of  grantor  not  essential  to  avoiding,  748. 
intent  of  grantor  in  making,  what  presumed  to  be,  747. 
intent  of  grantee  is  immaterial,  748. 
made  by  trustee  to  cestui  que  trust,  742. 
made  to  consummate  previous  enforceable  gift,  742. 
made  to  one  entitled  to  specific  performance,  742. 
made  to  revest  property  in  fraudulent  grantor,  743 
made  with  intent  of  becoming  indebted  or  engaging  in  hazardous  basi* 

ness,  753,  754. 
subsequent  creditors  becoming  such  with  knowledge  of,  750,  751. 
subsequent  creditors  becoming  such  without  knowledge  of,  751. 
subsequent  creditors,  intent  to  defraud,  750. 

subsequent  creditors  may  avoid  conveyance  made  to  defraud  prior  credi- 
tors, 750. 
subsequent  creditors,  presumption  in  favor  of,  751-753. 
subsequent  creditors,  presumption  that  voluntary  conveyance  was  made 

to  defraud,  751,  752. 
sabsequent  creditors,  transfer  fraudulent  as  to  prior  creditors  presumed 

to  be  fraudulent  as  to  subsequent,  752. 
to  one  not  a  member  of  grantor's  family,  749. 
to  wife  or  children,  when  sustainable  against  pre-existing  creditors,  746, 

749. 
▼old  against  pre-existing  creditors  when,  746 
void  as  to  prior  creditors  when  void  as  to  subsequent  creditors,  746, 

746. 
wealth  of  grantor  at  time  of  making,  749,  760. 
what  are,  and  are  not,  739-742. 
when  fraudulent,  and  why,  746,  748. 

Watkrs,  surface,  right  of  one  landowner  to  cast  them  upon  another's  land, 

664. 
Wills,  testamentary  capacity,  presumption  in  favor  of,  711. 

statute  in  force  at  death  of  testator,  whether  controls  the  mode  of  exe- 

cuting,  100. 
nndue  influence,  what  sufficient  to  avoid,  711. 
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WiTNESSKS,  collateral  matters,  cross-examination  of,  concerning,  480. 
cross-examination  of,  latitude,  what  allowable,  480,  481. 
husband  and  wife,  for  or  against  each  other,  481. 
impeachment  of,  by  showing  bad  character,  157. 
impeachment  of,  by  prior  statement,  157. 
impeachment  of  one's  own  witness,  157. 
impeachment  of,  by  proof  of  particular  wrongful  acts,  157. 
impeachment  of,  questions  to  be  asked  the  impeaching  witness,  167,. 
parties  to  action,  when  may  be,  697. 
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ABORTION. 
See  Criminal  Law,  13. 

ACCORD  AND  SATISFACTION 

1.  Contracts  — Consideration.  —  An  agreement  to  accept  a  smaller  sum  in 

satisfaction  of  a  larger  one  presently  due  is  without  consideration  and 
void,  and  the  actual  acceptance  of  the  smaller  sum  does  not  discharge 
the  debt  even  as  an  accord  and  satisfaction.     Martin  v.  Frantz,  859. 

2.  Settlement  and  Ajustment  or  Disputed  Claim  is  Valid  Considekation 

for  the  agreement  to  pay  the  amount  of  money  agreed  upon  by  the  par- 
ties in  the  settlement.     Everts  v.  District  Township,  264. 

ADOPTION. 
See  Parent  and  Child,  1-3;  WiLLa.  15. 

ADULTERY. 
See  Criminal  Law,  14-16. 

ADVERSE  POSSESSION. 
BviDKNOS  TO  Show  Title  by.  —  Adverse  possession  consists  not  simply  of 
possession,  but  of  a  possession  by  the  occupier  claiming  the  land  as  his 
own,  and  denying  the  right  of  everybody  else.  And  the  fact  that  the 
occupier  has  paid  the  taxes  upon  the  land  is  clearly  admissible  in  evi- 
dence, aa  tending  to  prove  the  claim  of  ownership.  Wren  v.  Parker,  127. 
See  Ejectment,  1;  Hiohways,  1;  Limitation  of  Actions. 

ADVANCEMENT. 
See  Remaindermen  and  Reversioners,  2. 

AGENCY. 
1.  Principal  is  Required  to  Affirm  or  Repudiate  Contract  of 
Agent  in  its  Entirety. — Where  an  agent  sells  the  goods  of  his 
principal  at  an  agreed  price,  to  be  paid  for  in  services  to  l)e  rendered 
to  the  agent  by  the  purchaser,  and  the  principal,  with  full  knowledge 
of  the  facts,  sues  the  purchaser  in  assumpsit  for  the  price  agreed,  he 
thereby  aflSrms  the  contract  of  his  agent,  both  as  to  the  sale  and  the 
mode  of  paying  the  price.  In  such  case,  the  princii)al  might  repudiate 
the  entire  contract,  and  recover  the  goods  in  an  action  of  replevin,  or 
their  value  in  an  action  of  trover,  but  he  cannot  adopt  the  contract  in 
part  without  adopting  it  wholly.     Shoninger  v.  Pealxxly,  88. 
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2.  Rights  against  Principal  where  Agency  is  Concealed.  —  While 
a  principal  may  take  advantage  of  any  contract  made  by  his  con- 
cealed agent,  still  where  the  principal  agrees  that  the  agency  may  h» 
concealed,  third  parties  contracting  with  the  agent  are  entitled  to  all  the- 
equities  and  defenses  which  they  would  have  had  against  the  concealed 
agent,  the  same  as  if  he  had  been  the  principal.    Bosstr  v.  Darden,  152. 

8.  Rights  against  Principal  where  Agency  is  Concealed.  —  Where 
an  owner  has,  by  his  own  voluntary  act  or  consent,  given  to  an- 
other such  evidence  of  the  right  of  selling  his  goods  as,  according  to  the 
custom  of  trade  or  common  understanding  of  the  world,  usually  accom- 
panies the  authority  of  disposal,  or  has  given  the  external  indicia  of  the 
right  of  disposing  of  his  property,  he  loses  the  right  of  following  it.  How- 
ever the  possessor  of  such  external  indicia  may  abuse  the  confidence  of 
his  principal,  a  sale  to  a  fair  purchaser  divests  the  first  title,  and  the  au- 
thority to  sell  so  conferred,  whether  real  or  apparent,  is  good  against  hini 
who  gave  it.     Id. 

4.  Statements  and  Admissions  of  Agent  are  not  Admissible  against  hi* 
Principal  unless  they  are  made  at  the  time  of  the  transaction  to  which 
they  relate,  and  such  transaction  is  within  the  scope  of  the  agent's  em- 
ployment. Therefore,  statements  made  by  one  of  a  plaintiff's  attorneys,^ 
made  after  an  attachment  was  sued  out,  are  not  admissible  as  against 
such  plaintiff  to  show  malice  in  suing  out  the  writ.  Empire  Mill  Co.  v. 
Lovell,  272. 

See  Factors;  Insurance;  Municipal  Corporations.  7-9. 

ALIMONY. 

See  Fraudulent  Conveyances,  1-4. 

ALTERATION  OF  INSTRUMENTS. 
Se«  Judgments,  1;  Negotiable  Instruments,  1,  2. 

ANIMALS. 

\.  Pound-keeper  must  Show  that  He  has  Strictly  Compltbd  with  the  law- 
in  order  to  successfully  defend  an  action  brought  against  him  by  the 
owner  of  an  impounded  animal.     Fort  Smith  v.  Dodson,  62. 

2.  Presumption.  — Notice  of  the  Impounding  and  Selling  of  an  animal 
will  not  be  presumed  where  it  was  impounded  and  sold  by  a  city  mar- 
shal acting  under  an  ordinance  of  a  city,  which  required  him  within  two 
days  after  impounding  an  animal  to  give  speci6c  notice  of  the  same,  and 
that  the  property  would  be  sold  at  public  auction  five  days  from  tlae 
date  of  such  notice.     Id. 

APPEAL  AND  ERROR. 

1.  Appeal  Bond,  Chattel  Mortgage  in  Lieu  of.  —  There  is  no  statute  ia 

North  Carolina  providing  that  a  mortgage  of  real  or  personal  property 
may  be  given  in  lieu  of  an  undertaking  on  appeal  from  a  judgment. 
Still,  if  the  parties  agree  upon  and  execute  a  mortgage  for  such  purpose, 
it  is  valid,  and  may  be  enforced  as  between  them.  Comron  v.  Standkmdr 
797. 

2.  Admission  of  Evidence  Omitted  by  Oversight,  Presumption  in  Favok 

OF.  —  Where  the  trial  court  permits  the  plaintiff,  after  he  has  rested  lii» 
case,  to   introduce  further  evidence,  on  the  ground  of  oversight,  the 
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appellate  court  will,  in  the  absence  of  evidence  to  tlic  contrary,  nresumo 
that  the  court  found  it  to  be  a  case  of  oversight  or  inadvertence'  and  so 
admitted  the  evidence  under  the  statute  authorizing  its  admission  in 
such  a  case.  Randolf  v.  Bloomfitld,  2G8. 
8.  An  Exception  to  a  Decision  of  a  Court  in  overruling  an  oflfer  of 
evidence  must  state  the  grounds  upon  which  the  offer  was  made,  and 
when  the  offer  is  made  for  a  certain  purpose,  and  the  evidence  is  re- 
jected, the  litigant  who  excepts  to  the  ruling  of  the  trial  court  will  not 
be  heard  in  a  court  of  review  to  insist  that  tlie  facts  offered  to  be  proved 
would  have  been  competent  evidence  upon  an  issue  of  fact  uot  distinctly 
presented  by  the  offer.     Dale  v.  See,  688. 

4.  When  the  Damages  Awarded  are  not  excessive,  nor  the  verdict  con- 

trary to  law  or  the  evidence,  the  judgment  of  the  lower  court  will 
not  be  disturbed.     Savannah  etc.  R'y  Co.  v.  Flannai/an,  183. 

5.  In  an  Action  against  a  Railroad  Company  for  damages,  it  is  error 

to  admit  evidence  of  the  master-machinist  against  the  company, 
given  at  a  former  trial,  when  he  may  be  produced  as  a  witness;  but  un- 
less such  evidence  is  suflSciently  material,  a  new  trial  will  not  be  granted. 
Id. 

6.  Admission  ov  Inadmissible  Evidence  is  not  ground  for  a  new  trial 

when  it  does  not  prejudice  the  party  complaining.     Id. 

7.  Opinion  of  Court  upon  Facts  admitted  or  conceded  to  be  true  is  not  er- 

ror.    Id. 

8.  Admission  of  Irrelevant  Te,stimony,  Which  could  not  have  Pro- 

duced Po-ssiBLE  Prejudice,  is  not  ground  for  reversal.  Empire  Mill  Co. 
V.  Lovell,  272. 

9.  Inconsistent  Instructions.  —  Though  there  is  a  seeming  inconsistency 

in  the  instructions,  the  judgment  will  not  be  reversed  when  there  is  a 
general  instruction  fairly  submitting  the  case  to  the  jury,  and  it  is  clear, 
from  the  evidence,  that  their  verdict  is  right.  Bany  v.  HanniUU  etc. 
R'y  Co.,  610. 

10.  Error  in  Overruling  Motion  to  Make  Petition  More  Specific 
Waived  when. — A  defendant  who  answers  after  his  motion  for  ;in 
order  requiring  the  plaintiff  to  make  the  petition  more  specific  has 
been  denied  thereby  waives  the  error,  if  any  there  was,  in  overruling 
the  motion.     RandolJ'  v.  Town  of  BloonifiM,  268. 

ARBITRATION  AND  AWARD. 

1.  Award  of  Arbitrators  as  to  the  Rental  Value  of  property  will  not 

be  set  aside,  in  the  absence  of  proof  of  fraud  or  misconduct  in  the  arbi- 
trators or  of  gross  mistake  on  their  part.     Bru.'ih  v.  Fixkcr,    510. 

2.  Awards  are  Favored  in    Law  and  reluctantly  set  asiilo.     Every  pre- 

sumption is  made  in  favor  of  theii-  fairness,  and  tlio  bunion  of  proof  is 
on  the  party  seeking  to  set  them  aside  to  do  so  by  clear  aiul  strong 
proof.     Id. 

3.  Error  of  Fact  or  Law   Made  by  Arbitrator.s  in  their  award   dots 

not  avoid  it,  unless  such  error  is  so  gross  as  to  be  of  itself  clear  proof 
of  •orruption  and  fraud.     Id. 

4.  Right  to  Object  to  Selection  of  Third  Akhm  rator  by  Lot  is  w.iivcd 

by  assenting  to  the  selection  and  proceeding  to  trial  with  knowledge  of 
the  facts.     Id. 
8.  Arbitrators  are  Expected  to  Frame  thkir  Decision  on  broad  viowh  ..f 
justice,   which  may  sometimes  deviate  from  strict  rules  of   law.     The 
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utmost  good  faith  in  the  discharge  of  their  duties  will  be  presumed,  and 
their  award  will  not  be  disturbed  without  clear  proof  of  corruption,  par* 
tiality,  or  miscondnct  on  their  part.     Id. 

ARREST. 

LlABILITT   FOR  UnLAWTDL    AcT  OF  OnE   OF  SEVERAL    EnOAQED   IM   A  LaW> 

FUL  Purpose.  — Where  two  or  more  are  acting  lawfully  together  in  the 
furtherance  of  a  common  lawful  purpose,  as  making  an  arrest  of  one 
charged  with  crime,  neither  is  liable  for  the  unlawful  act  of  another, 
done  in  furtherance  of  the  common  purpose,  without  his  concurrence. 
Wert  V.  Potts,  262. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 

ASSIONHBNT    FOR    THE    BENEFIT     OF    CREDITORS    IS    NOT    VulD    BECAUSE    It 

Hinders  or  delays  creditors,  if  such  delay  is  no  longer  than  is  neces- 
sary for  the  execution  of  the  trust,  which  it  properly  declares.  Arnold 
Bagerman,  712. 

See  Conflict  of  Laws,  3,  4;  Partnership,  6,  7. 

ASSUMPSIT. 
Assumpsit  for  Stolen  Money.  —  The  custodian  of  stolen  money,  who  re- 
ceived it  without  knowing  it  to  have  been  stolen,  but  who,  after  notice 
that  it  was  stolen,  and  that  plaintiff  claimed  it,  paid  it  over  on  the  order 
of  the  thief,  is  liable  to  the  plaintiff  in  assumpsit  therefor.  Bindmarch  v. 
Bqffman,  842. 

ATTACHMENT  AND  GARNISHMENT. 

1.  Levy  of  Attachment  on  the  Defendant's  Books  of  Account  is  a  Levy 

ONLY  on  the  Materials  of  which  they  are  composed,  and  not  upon  the 
credits  or  accounts  therein  set  forth.     Goodbar  v.  Lindsley,  54. 

2.  Sheriffs  —  Duty  as  to  Attached  Property.  —  A  sheriff,  after  he  has 

seized  property  under  attachment,  must  take  care  of  it;  and  if  he  fails 
to  do  so,  he  and  his  sureties  are  liable  therefor;  but  a  bond  of  indemnity 
neither  increases  nor  lessens  liability  in  this  respect.  Smokey  v.  Peters- 
Calhoun  Co.,  575. 

3.  Sheriff.  —  Liability  of  Sureties  on  Indemnifying  Bond  does  not  de- 

pend upon  the  negligence  or  misconduct  of  the  sheriff  in  keeping  at* 
tached  property.  Their  only  liability  is  for  the  consequences  resulting 
from  the  lawful  discharge  of  the  sheriff's  duty  in  seizing  the  property 
and  appropriating  it  to  the  payment  of  the  attaching  creditor's  debts. 
Id. 

4.  Duty  of  Third  Party  to  Claim  his  Goods.  —  A  third  party,  whose 

goods  are  intermixed  with  defendant's  when  the  whole  are  attached,  and 
who  claims  the  whole  stock  of  goods,  but  fails  to  point  out  or  give  no- 
notice  to  the  sheriff'  of  vrhat  particular  portion  belongs  to  him  until  the 
trial  of  the  issue,  is  not  entitled  to  damages  for  his  part  of  the  goods 
seized  and  held  by  the  sheriff.  Id. 
6.  Indemnifying  Bond  —  Defense  of  Sureties.  —  Whatever  would  be  a 
good  defense  for  a  sheriff  if  no  indemnifying  bond  in  attachment  had 
been  given,  is  a  good  defense  for  those  who,  by  such  bond,  have  assumed 
his  liability.    Id. 
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6.  Garnishment  will  not  lie  against  personal  property    In  transit   and 

outside  the  state,  but  in  the  custody  of  a  common  carrier  whose  resi- 
dence is  within  the  state.  In  such  case  the  $Utu  of  the  property  does 
not  follow  the  residence  of  the  garnishee.  Montrose  Pickle  Co.  v.  Dod- 
ton  etc.  Mfg.  Co.,  213. 

7.  Damages.  —  ly  an  A.ttachment  is  Maliciously  Sued  out,  the  defentlant 

cannot  recover  damages  therefor,  unless  he  has  suffered  some  injury 
therefrom.    Ooodbar  v.  LindsUy,  64. 

8.  The  Damages  Which  may  be  Recovered  for  a  Malicious  ATfACHMENT 

must  be  restricted  to  injury  done  by  the  writ,  without  regard  to  what  it 
may  have,  by  its  example,  induced  another  creditor  to  do.  Hence  the 
defendant  cannot  recover  for  a  malicious  attachment  because  it  occa- 
sions some  of  his  judgment  creditors  to  issue  executions  on  their  judg- 
ments, and  to  seize  and  sell  his  property  thereunder,  as  they  have  the 
right  to  do.     Id. 

9.  Damages  Recoverable  for  Malicious  Attachment  do  not  Include  Ex- 

penses incurred  by  the  defendant  in  prosecuting  an  action  to  recover 
such  damages.    Id. 

10.  Wrongkitl  Attachment,  Measure  of  Damages  for.  —  If  a  debtor's  goods 

are  wrongfully  seized  and  sold  under  an  attachment,  and  the  proceeds  of 
the  sale  are  applied  in  satisfaction  of  a  judgment  obtained  against  him 
by  another  creditor,  the  measure  of  his  damages  for  the  wrongful  at- 
tachment is  not  the  value  of  the  property  at  the  time  of  the  seizure, 
but  the  difference  between  that  value  and  the  amount  realized  from  the 
sale.  Empire  Mill  Co.  v.  Lovell,  272. 
See  Exemptions;  Limitation  of  Actions,  5;  Negotlablb  Instruments,  6. 

BAILMENTS. 

1.  Upon  a  Bailment  of  Goods  for  Work  and  Labor  to  be  Done  thereon 

BY  THE  Bailee,  the  Contract  between  the  Parties  Arises  Imme- 
diately upon  the  delivery  of  the  goods  to  the  bailee,  and  he  cannot 
afterwards  impose  conditions,  nor  limit  his  liability  resulting  from  such 
bailment.     Dale.  v.  See,  688. 

2.  Notice  by  Bailee,  when  He  Returns  Goods  upon  Which  He  has  Don« 

Work,  that  He  will  not  be  Answerable  for  Any  Damages  Occa- 
sioned BY  Unskillful  Workmanship,  unless  a  claim  therefor  is  made 
within  a  specified  time,  is  ineffectual.  The  fact  that  the  bailee  accepted 
the  goods  with  knowledge  of  the  terms  thus  sought  to  be  imposed  by 
the  bailee  is  immaterial.  No  contract  can  arise  from  such  acceptance, 
because  there  is  no  consideration  to  support  it.  Though  several  such 
notices  be  given,  each  of  them  is  a  nullity,  and  no  contract  can  result 
from  them  that  the  bailee  will  present  his  claims  for  damages  within  the 

time  specified.      Id. 

See  Carriers. 

BANKRUPTCY  AND  INSOLVENCY. 

Nam   OrvKW   under   Agreement   between  Creditor  and  Debtor  prior 

to  the  latter's  discharge  in  bankruptcy,  by  which  the  latter  la  to  give 

the  former  his  notes  for  the  balance  of  the  creditor's  debt,  and  based 

on  no  other  consideration,  is  fraudulent  and  void.     Tinker  r.  BurU, 

488.  ,  <, 

See  Banks  and  Banking,  6,  6. 
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BANKS  AND  BANKING. 

1.  Bank  is  Bound  to  Know  State  of  its  DEPosrroR'a  Account;  and  if  it 

makes  a  mistake  in  this  respect,  it  must  abide  the  consequences.     Mau' 
u/acturers'  Nat.  Bank  v.  Swift,  381. 

2.  Presbntation  of  Check  is  Demand  foe  Payment  thereof;  and  if  it  is 

paid,  all  the  rights  of  the  payee  have  been  satisfied,  and  he  has  no  right 
to  ask  any  questions.     Id. 

8.  Payment  of  Check  by  Bank  is  Regarded  as  Finality,  in  the  absence 
of  fraud  on  the  part  of  the  holder;  and  the  fact  that  the  drawer  had  no 
funds  on  deposit  will  not  give  the  bank  any  remedy  against  the  holder. 
Id. 

4.  Acceptance  of  Draft  by  Telegram.  —  One  who  promises  in  advance 
to  accept  or  pay  a  bill  of  exchange  is  bound  by  such  promise  only  when 
the  bill  conforms  to  the  terms  of  the  offer;  hence  when  the  drawee  tele- 
graphed to  the  drawer  that  he  would  pay  a  draft  in  the  payee's  favor 
for  two  thousand  dollars,  he  is  not  bound  to  pay  such  draft  drawn  for 
two  thousand  dollars  with  exchange  on  New  York,  because  this  is  equiv- 
alent to  a  draft  for  two  thousand  and  two  dollars.  Lindley  v.  First  Nat. 
Bank,  254. 

6.  Insolvent  Bank  —  Rights  of  Depositors. — Where  the  condition  of  a 
bank  is  so  hopelessly  insolvent  that  one  of  the  managing  partners  ab- 
sconds, and  the  other,  with  equal  opportunities  for  information  coucern- 
ing  its  condition,  continues  to  receive  deposits,  it  does  not  devolve  upon 
depositors,  seeking  to  rescind  a  sale  of  paper  to  the  bank,  to  show  that 
the  remaining  partner  was  privy  to  the  flight  of  the  other.  The  fraud 
is  sufficiently  proved  by  showing  that  the  circumstances  were  such  that 
the  remaining  partner  must  have  known  of  the  insolvency  of  the  bank, 
and  that  the  depositor  could  not  be  paid.  First  Nat.  Bank  v.  Strauss, 
579. 

6.  One  Bank  by  Sending  to  Another  an  indorsed  draft  for  collection 
does  not  thereby  constitute  the  latter  a  holder  for  value,  though  the 
Bending  bank  is  indebted  to  the  other,  and  has  become  insolvent  after 
the  draft  was  sent,  but  the  indorser  and  depositor  of  the  draft,  when  he 
obtains  notice  of  the  insolvency  of  the  forwarding  bank,  may  stop  pay- 
ment, and  recover  the  proceeds  of  the  draft  if  it  has  been  paid.  Id. 
See  Nbgotiablb  Instruments;  Usagks  and  Customs,  1. 

BONA  FIDE    PURCHASERS. 
Who  is  not.  —  If  a  purchaser  in  any  manner  receives  notice  of  prior  ad- 
verse rights  in  and  to  the  subject-matter  before  he  has  fully  acquired  or 
perfected  his  own  interest  under  the  purchase,  his  position  as  bona  fide 
purchaser  is  thereby  destroyed,  even  though  he  may  have  paid  a  valuable 
consideration.     Arnolds.  Hagerman,  712. 
See  Assumpsit;  Chattel  Mortgages,  1-3;  Corporations,  6-9;  Judgments, 
6;  Nbgotiablb  Instruments,  5, 11,  14;  Notice,  4. 

BONDS. 

See  AriACHiauiT  and  Garnishment;  Executors  and  Administrators,  3; 

Official  Bonds. 

BURDEN  OF  PROOF. 
See  Evidence,  1. 
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CARRIERS. 

1.  Frkiqht    otbr    Connecting    Line.  —  Where,    tinder  a  written    con- 

tract with  a  carrier  for  the  transportation  of  freight  over  his  own 
and  a  connecting  line  for  which  he  is  not  the  agent,  the  shipper 
prepays  the  freight  asked  for  the  whole  distance,  but  the  amount  paid 
over  the  connecting  line  is  less  than  that  fixed  by  its  schedule,  the  lat- 
ter has  a  lien  for  its  additional  freight,  and,  upon  the  arrival  of  the 
goods  at  their  destination,  may  refuse  to  deliver  them  until  it  is  paid, 
although  it  is  shown  the  contract,  and  has  notice  from  the  way-bill  that 
the  freight  asked  was  prepaid,  and.  under  allegations  of  unreasonable 
delay  in  transportation,  and  subsequent  detention,  as  matter  in  aggra- 
vation  of  the  alleged  wrongful  refusal  to  deliver  the  goods,  the  plaintiff 
is  not  entitled  to  recover,  in  the  absence  of  proof  of  unreasonable  delay 
in  transportation.     Crossan  v.  New  York  etc.  R.  R.  Co.,  408. 

2.  Liability  of,  for  Injuries  Caused  by  Act  of  Fellow-passenokr. 

—  A  passenger  cannot  recover  for  personal  injuries  received  in  at- 
tempting to  alight  from  a  train  which  was  moving  away  from  hit 
station  without  having  stopped  long  enough  to  allow  him  to  get  off,  when 
he  knew  before  attempting  to  alight  that  the  movement  of  the  train  was 
caused  by  the  unauthorized  act  of  a  fellow-passenger  in  so  pulling  the 
bell-cord  as  to  signal  the  engineer  to  start.  Missisdppi  R.  R.  Co.  v.  Har- 
rison, 573. 

8.  Contributory  Nkolioence  —  Dahaoes  —  Injury  from  Attemptino  to 
Ride  on  Locomotive.  —  One  who  attempts  to  board  a  locomotive  at- 
tached to  a  freight  train  on  a  railroad  devoted  exclusively  to  the  trans- 
portation of  freight,  by  invitation  of  the  conductor,  and  for  his  own 
convenience,  does  not  acquire  the  rights  of  a  passenger,  even  if  he 
has  previously  ridden  on  the  locomotive  by  similar  invitation,  and  has 
seen  other  servants  of  the  corporation  do  the  same,  so  as  to  recover 
damages  for  personal  injuries,  in  the  absence  of  proof  that  the  con- 
ductor had  general  or  special  authority  to  take  plaintiff  or  other  pas- 
sengers on  his  engine.     Files  v.  Boston  etc.  R,  R.  Co.,  411. 

■4.  Contributory  Negligence.  — One  Who  Takes  an  Exposed  Position 
upon  a  train  not  designed  for  the  use  of  passengers  assumes  the  special 
risks  of  that  position,  whether  he  takes  it  by  the  license,  non-interference, 
or  express  permission  of  the  conductor.     Id. 

i.  Contributory  Negligence.  —  Passenger  on  Railroad  Train,  who,  after 
reaching  his  station  where  the  train  stops  the  usual  time,  attempts  to 
alight  after  the  train  has  again  started,  and  after  the  brakeman  has 
warned  him  not  to  make  the  attempt,  is  guilty  of  contributory  negli- 
ligence,  and  cannot  recover  for  an  injury  so  received,  and  the  jury  should 
be  so  instructed.  New  York  etc.  R.  R.  Co.  v.  Enches,  848. 
See  Express  Companies. 

CHARITABLE   USES. 
See  Wills,  30-34. 

CHATTEL  MORTGAGES. 
1,  Chattbl  Mortoaob  Valid  as  to  Suehiff  having  Actual  Noticb.  though 
Defective  in  Description  of  Property. —Though  a  chattel  mortgage 
may  be  so  defective  in  its  description  of  the  property  mortgaged  as  not 
to  constitute  suUicient  notice  to  a  purchaser,  it  will  be  valid  as  to  a 
AM.  St.  Kkp.,  Vol.  .XIV.  — 60 
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sheriff  Trho  has  actual  notice  of  the  mortgage  before  levying  upon  (he 
property.     Cole  v.  Oreen,  283. 

2.  Description  of  Property  in.  —  The  record  of  a  chattel  mortgage  which 
recites  that  the  property  mortgaged  ia  "one  sorrel  horse  three  years 
old,"  and  then  further  recites  that  the  mortgagor  is  a  resident  of  a 
certain  county,  and  in  case  of  foreclosure  the  property  is  to  be  sold  in 
that  county,  is  insufficient  to  impart  constructive  notice  to  third  per- 
sons,     liarrett  r.  Fisch,  238. 

8.  Burden  of  Proof  RESPEcriNG  Notice  of.  — In  an  action  by  a  purchaser 
from  the  mortgagor  against  the  mortgagee  of  personal  property,  where 
the  defendant  depends  upon  the  theory  that  his  right  to  the  property 
depends  upon  whether  the  record  of  the  mortgage  imparts  constructive 
notice,  the  burden  of  proof  is  not  on  plaintiff  to  show  that  he  did  not 
have  actual  notice  of  the  mortgage  when  he  purchased  the  property. 
Id. 

4.  No  Partioulab  Form  is  Essential  to  a  chattel  mortgage,  nor  will 
mere  informality  defeat  its  purpose.  It  need  not  be  under  seal,  and  it 
is  sufficient  if  the  words  employed  express  in  terms  or  by  just  implica- 
tion the  purpose  of  the  parties  to  transfer  the  property  to  the  mortga- 
gee, to  be  revested  in  the  mortgagor  upon  the  performance  of  the 
condition  agreed  upon,  however  informally  expressed,  and  such  mort- 
gage may  or  may  not  have  a  power  of  sale  annexed  thereto.  This 
rule  is  here  applied  to  an  informal  chattel  mortgage  given  in  lieu  of  an 
appeal  bond,  and  in  consideration  of  a  stay  of  execution.  Comron  v. 
Standland,  797. 

6.  Whether  or  not  a  Wrxtinq  was  intended  by  the  parties  as  a  chattel 
mortgage  is  a  question  of  law  to  be  determined  by  the  court.     Id. 

6.  Consideration.  —  Stat  of  Execution  is  a  valuable  and  sufficient  consid- 
eration  to  support  a  chattel  mortgage.     Id. 

CIVIL  RIGHTS. 

1.  By  Civil  Rights  is  Meant  those  rights  which  the  municipal  law  enforces 

at  the  instance  of  private  individuals,  for  the  purpose  of  securing  to  them 
the  enjoyment  of  their  means  of  happiness.     Among  these  rights  ia  the 
.  right  to  prosecute  and  defend  actions  in  the  courts  of  the  state  according 
to  the  established  rules  of  practice.     Percey  v.  Powers,  693. 

2.  The  Right  of  a  Party  to  Testify  in  his  Own  Behalf  is  a  civil  right. 

Id. 

3.  Religious  Principles  are  Those  Sentiments  concerning  the  relations 

between  God  and  man  which  may  influence  human  conduct.    Id, 

4.  The  Right  of  a  Party  to  Testify  in  his  Own  Behalf  cannot  be  De- 

nied on  the  ground  that  he  does  not  believe  that  God  will  punish  per- 
jury, if  the  constitution  of  the  state  declares  that  "no  person  shall  be 
denied  the  enjoyment  of  any  civil  right  merely  on  account  of  his  religioue 
principles. "    Id. 

See  Constitutional  Law,  1. 

CONFLICT  OF  LAWS. 
1.  No  State  will  Enforce  Penalties  Imposed  by  Laws  of  Other  States. 
Where,  therefore,  a  statute  of  New  York  provides  that  "if  any  cer- 
tificate or  report  made  or  public  notice  given  by  the  officers  of  any  such 
corporation  shall  be  false  in  any  material  representation,  all  the  officer* 
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who  shall  have  signed  the  same  shall  be  jointly  and  severally  liable  for 
all  the  debts  of  the  corporation  contracted  while  they  are  oflScers 
thereof,"  the  liability  imposed  by  this  statute,  being  a  penalty,  cannot 
be  enforced  in  Maryland,  nor  can  au  action  be  maintained  in  Maryland 
upon  a  judgment  for  such  penalty  recovered  in  the  state  of  New  York. 
AUrillv.  Huntington,  344. 

2.  The  Legitimizing  of  a  Child  by  thi  Marriage  of  its  Parents  sub- 

sequently to  its  birth  in  the  state  of  their  and  its  domicile  has  the  effect 
of  legitimizing  it  in  another  state,  and  conferring  upon  it  the  capacity  to 
inherit  realty  in  the  latter  state,  as  if  it  had  been  born  in  lawful  wedlock. 
Dayton  v.  Adkisson,  763. 

3.  A.SSIGNMENT  Made  IN  New  York  and  legal  there,  and  not  intended  to. 

take  effect  in  Georgia,  is  admissible  in  evidence  in  the  latter  state  to 
show  the  right  of  the  assignee  to  debts  due  the  assignor  there,  though 
there  is  no  schedule  and  list  of  creditors  attached  to  the  assignment,  as 
required  by  the  statue  of  the  latter  state.     Birdseye  v.  UnderUll,  142. 

4.  Foreign  Assignment. —  While  if  a  contract  contravenes  the  policy  of 

the  law  of  Georgia  it  will  be  held  void  in  that  state,  still  the  statute  re- 
quiring schedules  to  be  annexed  to  a  deed  of  assigment  does  not  make 
such  schedules  a  part  of  the  contract,  nor  does  such  statute  apply  to  con- 
tracts or  assignments  made  outside  the  state.     Id. 

See  Injunction,  1;  Limitation  of  Actions,  1. 

CONSPIRACY. 
See  Criminal  Law,  17. 

CONSTITUTIONAL  LAW. 

1.  Statute    Providing  Separate  Accommodations  for  Whitk  and  Col- 

ored Passengers.  —  A  statute  providing  "that  all  railroads  carry- 
ing passengers  within  this  state  (other  than  street  railroads)  shall 
provide  equal  but  separate  accommodations  for  the  white  and  colored 
races,  by  providing  two  or  more  passenger-cars  for  each  passenger  train, 
or  by  dividing  the  passenger-cars  by  a  partition,  so  as  to  secure  sepa- 
rate accommodations,"  and  also  providing  that  any  railroad  failing  to 
comply  with  such  requirements  shall  be  deemed  guilty  of  a  misde- 
meanor, is  constitutional,  and  not  in  conflict  with  section  8  of  article 
1  of  the  United  States  constitution,  regarding  the  regulation  of  inter- 
state commerce,  so  far  as  such  statute  applies  to  the  transportation  of 
passengers  within  the  state,  although  the  railroad  indicted  extends 
through  different  states,  and  is  engaged  in  carrying  interstate  passengers. 
Louisville  etc.  R'y  Co.  v.  State,  599. 

2.  Jury  Trial,    Kight    to, — A  statute  conferring  jurisdiction  in  equity 

upon  certain  courts  on  information  filed  by  the  district  attorney,  or  upon 
the  petition  of  ten  legal  voters  of  any  town  or  city,  setting  forth  that 
any  building,  place,  or  tenement  therein  is  resorted  to  for  j)r<).stitution, 
lewdness,  or  illegal  gaming,  or  used  for  the  illegal  keuiiing  or  sale  of 
intoxicating  liquors,  to  restrain,  enjoin,  or  abate  the  same  as  a  common 
nuisance,  and  declaring  that  such  injunction  may  issue  by  any  justice  of 
eitlier  of  the  courts  named,  is  constitutional,  and  does  not  violate  th« 
right  of  trial  by  jury,  nor  deprive  an  offi.'nder  of  his  property  without 
due  process  of  law.  Carklon  v.  liwjij,  44G. 
See  CxviL  Riguts;  Railroad  Companies,  2;  Statltes;  Usukv,  4 
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CONTEMPT 

OONTKMPT,  WHKf  DBKBnED  IN  PRESENCE  OF  THE  COCRT.  — CoURT  IS  NOT  DiS. 

gOLVBD  by  a  mere  recess  or  adjournment  from  day  to  day,  and  misbe- 
havior affecting  public  justice,  in  the  court-house  and  in  the  immediate 
presence  of  the  judge,  where  he  is  attending,  ready  to  resume  business 
when  the  hour  of  recess  expires,  especially  by  a  suitor,  is  misbehavor  in 
the  presence  of  the  court,  and  may  be  punished  summarily  as  a  contempt 
of  court.     Baker  ▼.  State,  192. 

See  Inscrakcb,  5. 

CONTRACTS. 

1.  Construction  —  Satisfactory   Completion.  —  Under   a  written   con- 

tract to  "furnish  and  set  up  in  complete  and  first-class  working 
order  "  a  system  of  heating  apparatus  under  certain  expressed  require- 
ments, and  if  every  portion  of  the  buildings  are  not  properly  heated  upon 
the  completion  of  the  system  in  accordance  with  the  requirements,  upon 
ten  days'  notice  thereof,  and  if  they  are  not  so  heated  within  ten  days 
thereafter,  the  entire  system  to  be  removed  at  the  expense  of  plaintiff, 
and  in  the  event  of  the  satisfactory  completion  of  the  system  in  accord- 
ance with  the  requirements,  the  price  to  be  paid  "  after  such  acknowl- 
•dgment  has  been  made  by  the  owner,  or  the  work  demonstrated, "  the 
satisfactoriness  of  the  system  and  the  risk  taken  by  the  plaintiff  are  to 
be  determined  by  the  mind  of  a  reasonable  man,  by  the  external  meas- 
ures set  forth  in  the  contract,  and  not  by  the  private  taste  or  liking  of 
the  defendant.     Hawkins  v.  Oraham,  422. 

2.  Contract  will  not  be  Construed  Literally  when  such  construction 

will  defeat  the  general  intention  of  the  parties,  as  evidenced  by  the  con- 
tract itself.     Chism  v.  ScJnpper,  668. 

3.  Architect  or  Arbitrator,  Fraudulent  Refusal  of,  to  Grant  Cer- 

tificate. —  Though  a  building  contract  declares  that  the  work  shall  be 
done  to  the  satisfaction  of  a  specified  architect,  to  be  evidenced  by  his 
certificate,  that  if  the  owner  requests  alterations,  additions,  or  omissions, 
their  reasonable  value  shall  be  added  to  or  deducted  from  the  contract 
price,  and  that  in  case  a  dispute  arises,  such  architect  is  to  decide  the 
same,  and  that  his  decision  shall  be  final,  if  certain  alterations  are  con- 
tracted for  by  the  owner,  and  made  by  the  contractor,  which  the  archi- 
tect willfully  and  fraudulently  decides  to  be  within  the  contract  and 
•peciti cations,  and  fraudulently  refuses  to  grant  the  certificate  provided 
for  by  the  contract,  and  fraudulently  decides  that  the  contractor  is  not 
entitled  to  payment  therefor,  he  may  maintain  an  action  on  such  con- 
tract, and  recover  the  amount  to  which  he  can  show  himself  entitled 
thereunder.     Id. 

4.  Acceptance.  —  Parit   jh   Liable  for  the  Price  of  Printing  done 

under  his  order  and  subject  to  his  "acceptance  of  a  finished  proof," 
where,  after  he  has  been  furnished  with  a  printed  copy  of  his 
manuscript,  he  marks  the  proof  "0.  K.,"  with  directions  to  "go  ahead 
and  print,"  and  this,  although  after  the  whole  matter  is  printed  a  ma- 
terial misprint  is  discovered  therein,  which  was  overlooked  both  by  the 
printer  and  by  himself,  and  made  a  material  difference  between  the 
manuscript  and  the  printed  proof.  Oiks  Lithographic  etc.  Co.  v.  Chase, 
439. 
6.  Penalty  or  Liquidated  Damages.  —  A  stipulation  in  a  contract  for 
the  sale  of  interest  and  good- will   in  an  omnibus    business,  that   tha 
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wller  will  not  again  engage  in,  or  use  hia  inflaence  in  opposition  to 
the  buyer  in,  the  same  business,  and  that  each  party  is  "bound  iu 
the  sum  of  three  hundred  dollars  for  the  faithful  fulfillment  of  the 
above  contract,"  is  a  penalty,  and  not  liquidated  damages,  and  upon 
breach  of  the  contract  by  the  seller,  the  buyer  may  recover  his  actual 
damages  sustained,  which  may  be  computed  by  the  number  of  pas- 
sengers carried  at  regular  rates  by  the  seller  after  violation  of  his  con- 
tract.    Moore  v.  Colt,  845. 

6.  Optional  Contract,  Damages  Recoverabl*  for  Breach  of.  —  Where 

one  party  contracts  to  sell  and  deliver  to  another  from  three  hundred  to 
five  hundred  tons  of  phosphate  during  a  certain  month,  and  the  latter 
agrees  to  give  ample  notice  of  his  wants  twenty-four  hours  ahead  of  the 
time  specified  for  the  delivery  of  each  order,  and  three  hundred  tons  are 
delivered  under  the  contract,  if  the  purchaser  then  notifies  the  seller 
that  he  will  exercise  his  option  to  take  the  remaining  two  hundred  tons^ 
and  requests  the  seller  to  deliver  the  same,  but  the  latter  refuses  to  do 
•  80,  the  buyer  may  recover  damages  in  a  court  of  law  for  breach  of  the 
contract.     Dambmann  v.  Eittler,  364. 

7.  Rescission  of  Contract.  —  A  Reprksentation  Made  in  a  Casual  Con- 

versation by  one  partner  to  another,  to  the  effect  that  he  was  worth 
thirty  thousand  dollars  above  his  debts,  is  no  ground  for  the  rescissioa 
of  a  contract  made  by  him  some  time  afterwards,  and  not  in  contempla- 
tion when  the  conversation  took  place,  with  his  partner,  for  a  transfer  to 
him  of  the  partnership  assets,  in  consideration  that  he  would  assume  the 
partnership  indebtedness,  though  subsequent  developments  showed  that 
he  was  not  in  fact  worth  anything  in  excess  of  his  obligations.  Arnold  v. 
Hagerinan,  712. 

8.  Rescission  of  Contract.  —  Promises  Honestly  Made,  which  the  prom- 

isor is  unable  to  fulfill,  do  not  furnish  sufiicient  grounds  for  vacating 
a  contract  based  thereon.     Id. 

9.  Resclssion.  —  Grantors  cannot  Avoid  a  Transfer  on  account  of  a 

fraudulent  purpose  on  the  part  of  the  grantee,  if  they  had  notice  of 
the  facts  and  circumstances  from  which  such  purpose  is  inferred.     Id. 

10.  Rescission.  —  Election  to  Rescind  a  Contract  on  the  Ground  of 
Fraud  must  be  made  promptly  upon  discovering  the  fraud.  If  any 
act  is  done  by  the  complaining  party  after  discovering  the  alleged  fraud 
towards  perfecting  or  carrying  out  the  contract,  it  is  an  irrevocable  elec- 
tion to  abide  by  the  contract.     Id. 

See  Accord  and  Satisfaction,  1,  2;  Schools,  1. 

CONTRIBUTORY  NEGLIGENCK 
See  Neglige.nce;  Nuisances,  5. 

CORPORATIONS. 

1.  Existence  of  a  Public  Corporation  de  Facto,  if  not  de  Jure,  cannot 

BE  Called  in  Question  by  an  information  in  the  nature  of  a  quo  war- 
ranto filed  in  the  name  of  the  attorney-general,  at  the  instance  of  private 
relators.     Slate  v.   Vickers,  675. 

2.  Officer  of  a  Public  Coki'Okation  de  Facto  cannot  bk  Ou.sted  from  hi« 

office  at  the  instance  of  a  private  relator,  on  the  ground  that  such  cor- 
poration has  no  legal  existence.     Id. 
3    Parol  Evidence  to  Contradict  Records  or  Public  Corporation  wot 
Admissible  in  Collateral  Action.  -  Parol  evidence  cannot  be  received 
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in  a  collateral  proceeding  to  contradict  the  records  of  a  puWic  corpora- 
tion, which  are  required  by  law  to  be  kept  in  writing,  or  to  show  a  mis- 
take therein  as  recorded.  Where,  therefore,  the  records  of  the  annual 
meeting  of  the  electors  of  a  school  district,  and  of  a  subsequent  meeting 
of  the  directors  of  the  district,  show  that  certain  orders  for  the  payment 
of  money  were  issued  upon  the  authority  of  those  bodies,  parol  evidence 
to  show  that  no  such  action  was  taken  by  the  electors  at  the  annual 
meeting,  and  that  the  minutes  of  the  meeting  of  directors  were  written 
by  a  member  who  was  not  the  secretary,  and  who  signed  the  names  of  the 
other  directors  thereto,  is  not  admissible  in  an  action  brought  against 
the  district  to  recover  therefrom  the  amount  of  the  orders.  Everi»  v. 
Distrift  Township,  264. 

4.  Stock  Certiticatks  issued  by  a  corporation  having  power  to  issue  them 
are  a  continuing  affirmation  of  the  ownership  of  the  special  amount 
oi  stock  by  the  person  designated  therein  or  his  assignee,  and  a  pur- 
chaser has  a  right  to  rely  thereon  and  claim  the  benefit  of  an  estoppel  in 
his  favor  as  against  the  corporation.     Appeal  of  Kisterboch,  868. 

Z.  Stockholdkrs,  Rights  of.  —  'VMiere  one  has  expended  money  npon 
the  faith  of  official  certificates  of  stock  issued  by  a  corporatioii,  he  has 
a  right  to  be  iudemuitied,  to  the  extent  of  his  expenditure,  against  loss 
from  false  certificates,  but  only  because  of  such  expenditure.     Id. 

6.  Fraudclkn't  Stock  Certificates  are  not  certificates,  in  legal  contem- 
plation, and  give  no  rights  of  their  own  force.  Still,  the  act  of  the  cor- 
poration in  issuing  them,  they  having  been  accepted  and  acted  upon  in 
good  faith  by  another,  estops  the  corporation  from  denying  their  validity. 
Id. 

.7.  Rights  of  Holder  of  Fraudulent  Stock.  —  Where  fraudulent 
.certificates  of  stock  are  issued  to  one  and  transferred  by  him  to  another 
4is  collateral  security  for  a  pre-existing  debt,  the  latter,  having  ad  vjinced 
nothing  on  the  faith  of  the  statements  made  in  the  stock,  is  not  injured 
thereby,  and  has  no  claim  for  indemnity  which  he  can  enforce  against 
the  corporation.     Id. 

8.  Pledgee  of  Fraudulent  Certificates   of  Stock,  who   has  advanced 

money  upon  the  faith  of  the  representations  made  in  the  face  of  the 
«tock,  is  entitled  to  indemnity  for  his  loss  against  the  corporation  issuing 
the  stock.     Id. 

9,  Rights    of    Pledgee    of    Fraudulent    Certificates    of   Stock.  — 

Where  the  holder  of  fraudulent  certificate*  of  stock,  who  has  no  right 
of  indemnity  thereon,  pledges  them  to  one  who  in  good  faith  advances 
money  on  the  faith  of  the  representations  made  on  the  face  of  the 
stock,  and  receives  as  indemnity  genuine  shares  instead  of  the  false 
ones,  the  latter  becomes  the  absolute  owner  of  the  genuine  shares,  and 
the  pledgor  has  no  right  of  recovery  as  against  him.  Id. 
See  Banks  and  Bahkinq;  Insurance;  Municipal  Corporations. 

CO-TENANCY 

1.  Oonvbtakce  by  Co- tenant.  —  If  several  pieces  of  land  are  held  in  common 

by  the  same  persons,  either  may  convey  his  interest  in  each   parcel. 

Shepherd  v.    Jernu/an,  50. 
J.  Conveyance  bt  Co-tenant  of  a  Town  Lot. — If  co-tenants  of  a  single 

tract  of  land  by  agreement  lay  it  off  into  town  lots,  each  may  thereafter 

ooovey  his  interest  in  any  of  such  lands.     Id, 
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8.  Right  of  Occtjptino  Co-tinants  to  Value  of  Improvfments.  — 
Oae  who  iuiprovea  land  in  good  faith  in  the  belief  that  he  u  the  owner 
thereof  in  severalty  is  entitled  to  payment  for  snch  improvementa  by 
the  terms  of  the  betterment  act;  and  hia  co-tenant  will  not  be  per- 
mitted to  recover  a  moiety  of  such  land,  except  upon  conditiou  of 
paying  hta  share  of  the  improvements,  although  the  person  making  the 
improvements  had  constructive  notice  of  the  plaintiff's  titl*.     Id. 

COUNTERCLAIM. 
See  Sbt-oitf. 

CONVERSION. 
See  Trover 

CRIMINAL  EVIUENCK 
See  Criminal  Law. 

CRIMINAL   LAW. 

1.  Photimob  of  thb  Judqb.  —  The  judge  has  a  right,  in  a  criminal  prose- 
cution, to  interrogate  the  witness;  but  he  has  no  right  to  usurp  the 
place  of  the  prosecuting  attorney,  and  proscribe  the  order  of  the  in- 
troduction of  the  witnesses,  and  become  active  in  their  examinations. 
Neither  has  the  judge  the  right  to  assume  the  duties  resting  on  the 
prisoner's  counsel  in  the  general  conduct  of  the  defense.  He  may, 
however,  ask  questions  whicli  the  attorneys  have  a  right  to  propound 
and  fail  to  ask,  when  the  answers  to  the  same  may  tend  to  prove  the 
guilt  or  the  inuocence  of  tlie  accused.     Sharp  v.  Stale,  '27. 

8.  JuuY  Trial.  —  A  Judgk  should  not  Exfrkss  or  Intimatk  any  Opiniok 
as  to  the  Credibility  of  a  Witness,  or  as  to  controverted  facts. 
Under  the  constitution  of  Arkansas,  a  judge  is  expressly  prohibited 
from  charging  the  jury  with  respect  to  the  facts.     Id. 

3.  Two  Offen-sks  Committed  at  Same  Time  —  Conviction  of  Onb  not  a 

Bar  TO  Prosecution  for  the  Oiiier. — If  one,  wliile  enga^jed  in  a 
difficulty  with  two,  unlawfully  strikes  both,  he  is  subject  to  conviction 
for  each  oflfense,  and  a  conviction  for  one  is  not  •  bar  to  a  prosecution 
for  the  other.     Jones  v.  Slate,  570. 

4.  AcQUirrAL  when  not  a  Bar.  —If  a  party,  engaged  in  a  light  with  two, 

lawfully  strikes  one,  but  unlawfully  strikes  the  otlier,  an  acquittal  on 
the  charge  of  strikins:;  tlie  one  lawfully  struck  will  not  bar  a  prosecution 
for  unlawfuUj'  striking  the  other.  Id. 
6.  EviDENCK  OF  Acquittal  when  Inadmi.ssiblr.  —  Where  a  party  has  en- 
gaged  in  a  Hglit  with  two,  and  wlien  prosecuted  for  an  aasiiult  upon 
one,  the  issue  is  contined  to  the  iudepondcnt  act  of  that  assault,  the 
defendant  cannot  introduce  tlie  record  of  a  trial  and  acquittal  on  a 
charge  of  assault  against  the  other  to  justify  his  assault  in  the  present 
case.     Id. 

6.  Acrr  Lawful  in  Itself  cannot  be  made  the  foundation  of  a  criminal  pro.w- 

cution  because  of  its  consequence.^;  but  an  act  otherwise  lawful  may 
become  criminal  bi;cau»e  of  the  circumstances  under  which  it  is  done, 
as  tiring  a  gun  in  a  populous  city.     Iil. 

7.  Record  of  CoNVicnoN  or  AcguirrAL  of  an  assault  with  intent  to  kill  is 

a  bar  to  a  prosecution  for  assault  and  battery,  or  assault,  growmg  out  o£ 
the  sauie  difficulty.     Id, 
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8.  EvTDENCi!  OF  AoQiHTTAL.  —  Where  one  has  engaged  in  a  fight  with  two,. 

and  it  is  songht  to  convict  him  for  an  assault  upon  one,  on  the  ground 
that  he  struck  him  believing  him  to  be  the  other,  the  defendant  may 
secure  his  acquittal  by  introducing  in  evidence  the  record  of  an  acquit- 
tal on  a  charge  of  assaulting  such  other.     Id. 

9.  Effect  of  Plea  of  Guilty.  — Voluntary  plea  of  guilty,  tendered  by  the 

accused  upon  his  preliminary  examination,  is  such  confession  of  guilt  as 
may  be  submitted  to  the  jury  upon  the  trial,  in  connection  with  his 
confessions  made  to  others  and  the  circumstances  surrounding  the  case, 
as  tending  to  establish  the  corpus  delicti.    Peopk  v.  Oould,  493. 

10.  EviDENCB  —  Newspaper  Report  of  Declarations  of  Accused.  —  A 
newspaper  reporter  may  testify  that  his  report  of  an  interview  with  the 
accused,  relative  to  the  facts  of  the  crime  as  published,  is  an  accurate 
statement  of  what  occurred  between  him  and  the  prisoner;  and  he 
may  adopt  it  as  his  testimony,  though  he  is  not  willing  to  affirm  that  it 
is  verbally  accurate,  or  that  it  contains  all  that  the  accused  said.  Jack- 
son v.  State,  542. 

11.  Evidence  —  Ditress.  — Where  resolutions  are  passed  at  a  public  meet- 
ing, and  presented  to  the  accused  before  his  arrest,  by  persons  other  than 
officers  of  the  law,  and  in  response  thereto  he  writes  a  letter  under  pro- 
test, such  letter  is  not  obtained  by  duress,  and  is  admissible  in  evidence 
as  an  admission  of  guilt  of  the  crime  charged.     State  v.  Carroll,  883. 

12.  Evidence  Incompetent  when  Offered  mat  be  Made  Competent  by 
the  subsequent  act  of  the  state  by  its  instructions  changing  the  theory  of 
its  prosecution.     Jones  v.  State,  570. 

13.  Abortion — Evidence  Admissible  on  Trial  for  Procuring.  — On  a  trial 
upon  an  indictment  which  charges  that  the  defendant  "  did  knowingly 
use  and  cause  to  be  used  certain  means  "  for  the  purpose  of  unlawfully 
causing  the  miscarriage  and  abortion  of  a  certain  female,  a  letter  written 
by  him  to  her,  containing  instructions  as  to  how  she  should  take  a  bottle 
of  ergot  which  he  sent  with  it,  and  proof  by  her  that  she  took  tlie  drug 
so  sent  to  her  by  him,  and  in  other  respects  also  followed  the  instructions 
given  by  him,  are  admissible  in  evidence,  although  he  was  not  present 
when  she  took  the  drug,  and  did  the  other  things  which  he  instructed 
her  to  do;  and  so,  also,  is  a  conversation  between  him  and  her,  in  which 
she  told  him,  upon  his  charging  her  with  not  having  complied  with  hi» 
instructions  contained  in  his  letters,  that  she  had  done  so,  but  without 
producing  the  desired  effect.     Jones  v.  State,  362. 

14.  Adultery.  —  Under  a  statute  defining  adultery  to  be  "  the  living 
together  and  carnal  intercourse  with  each  other,  or  habitual  carnal 
intercourse  with  each  other  without  living  together,  of  a  man  and 
woman,  when  either  is  lawfully  married  to  some  other  person,"  it  is 
proper  to  charge  that,  to  constitute  the  crime,  where  the  parties  are  not 
charged  as  living  together,  the  testimony  must  satisfy  the  jury,  beyond 
a  reasonable  doubt,  that  the  criminal  intercourse  was  habitual,  —  that  is, 
frequent;  and  that  occasional  acts  will  not  be  sufficient;  and  it  is  also 
proper  to  decline  to  define  "habitual  carnal  intercourse,"  leaving  it  to^ 
the  jury  to  say  how  frequent  the  acts  must  be  to  make  them  habitual. 
State  V.  Can-oil,  883. 

16.  Adultery.  —  Where  two  are  jointly  indicted  for  adultery,  and  only  one 
is  arrested,  that  one  may  be  legally  tried  and  convicted  alone.     Id. 

16.  Adultery  —  Indictment.  —  Under  a  statute  defining  adultery  to  be 
"the  living  together  and  carnal  intercourse  with  each  other,  or  habitual 
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carnal  interconrse  with  each  other  without  Kving  together,  of  a  man  and 
woman,"  etc.,  the  omission  from  the  indictment  of  the  words  "without 
living  together  "  does  not  vitiate  it.     Id. 

17.  Conspiracy  is  the  Agreeing  or  Confederating  together  by  two  or 
more  persons  to  commit  some  crime  or  misdemeanor.  Such  confedera- 
tion or  agreement  la  itself  the  offense,  and  no  overt  act  is  necessary. 
State  V.  Setter,  121. 

18.  False  Pretenses  —  Sufficienct  of  Indictment  for.  —  An  indictment 
for  false  pretenses  is  not  demurrable  because  it  fails  to  set  out  the  false 
pretenses  intended  to  be  relied  upon;  but  the  indictment,  in  other  re- 
spects, must  have  that  degree  of  certainty  and  precision  that  will  fully 
inform  the  accused  of  the  special  character  of  the  charge  against  which 
he  is  called  upon  to  defend,  that  will  enable  the  court  to  determine 
whether  th«  facts  alleged,  upon  the  face  of  the  indictment,  are  sufficient 
to  constitute  a  crime,  and  that  will  protect  him  against  further  prose- 
cution for  the  same  alleged  offense.     State  v.  Blizzard,  366. 

19.  Indictment  must  Give  Purport  of  Instrument  Alleged  to  have 
BEEN  Obtained  by  False  Pretenses,  or  some  other  proper  designation 
thereof,  so  that  there  can  be  no  mistake  as  to  the  identification  of  the  in- 
strument described  with  that  produced  in  evidence  in  support  of  the  in- 
dictment.    Id. 

20.  Indictment  for  Obtaining  "Bill  of  Sale  or  Mortgage  of  Personal 
Property  "  by  False  Pretenses,  where  it  does  not  aver  that  the  in- 
strument was  assigned  or  transferred  to  the  accused  by  the  owner,  or 
that  something  more  passed  to  the  accused  than  the  mere  paper  upon 
which  the  instrument  was  written.     Id. 

21.  Indictment  Lacks  Sufficient  Certainty  and  Precision  which  descrili.-i 

the  instruments  alleged  to  have  been  obtained  by  false  pretenses  as  cer- 
tain valuable  securities,  to  wit,  the  indorsement  and  signature  to  two 
certain  promissory  notes  for  the  payment  of  three  hundred  dollars  each. 
The  offense  contemplated  by  the  statute  is  the  obtaining  by  false  pre- 
tenses of  a  subsisting  security,  and  not  merely  the  obtaining  of  a  signa- 
ture to  an  instrument.     Id. 

22.  Ownership  of  Property  or  Securities  must  be  Distinctly  Alleged  in 

Indici'mknt  for  obtaining  them  by  false  pretenses.  Such  an  averment 
is  as  necessary  as  in  an  indictment  for  larceny.     Id, 

23.  Homicide  in  Resisting  Illegal  Arrest.  —  A  person  may  right- 
fully resist  the  attempt  of  another  to  enter  his  house  for  the  pur- 
pose of  illegally  arresting  him;  and  if  resistance  by  lawful  means  results 
in  the  death  of  the  assailant,  it  is  excusable  homicide;  if  by  unlawful 
means,  but  without  malice,  it  is  manslaughter;  if  by  unlawful  means, 
prompted  by  hate  and  malice,  and  death  in  cool  blood  is  intended,  it  iit 
murder  in  the  first  degree.     State  v.  Schecle,  106. 

24.  Killing  Fleeing  Felon.  —  Under  the  common  law,  and  section  2878 
of  the  Mississippi  code,  it  is  lawful  to  kill  a  fleeing  felon  when  he  can- 
not otherwise  be  taken,  and  the  necessity  for  such  killing  is  for  the  jury 
to  determine.     Jackson  v.  State,  542. 

25.  Killing  Fleeing  Felon  —  Justification  of  Officer.  —  An  oiKccr 
who  kills  one  for  whom  he  has  a  warrant  of  arrest  for  felony  intift 
satisfy  the  jury  that  he  tried  in  good  faith,  and  with  reasonable 
prudence  and  caution,  to  make  the  arrest,  and  was  unable,  becau.e  of 
the  flight  of  the  person,  to  secure  him;  that  he  killed  him  when  othei 
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means  had  faHed,  and  when  the  arrest  conid  not  be  made  withoat  resort 
to  the  means  employed.    Id. 

26.  Justification  of  Officer  for  Killing  Fleeing  Felon.  —  The 
jury  are  the  judges  of  the  necessity  of  killuig  a  fleeing  felon  by  an 
officer;  and  their  verdict  should  be  based  upon  the  consideration  of 
all  the  circumstances  attending  the  officer  and  the  deceased  at  the  time; 
and  if  they  entertain,  from  the  evidence,  a  reasonable  doubt  whether 
the  killing  was  necessary,  they  should  acquit  the  officer.    Id. 

27.  Evidence  of  directions  given  an  officer  when  a  warrant  of  arrest  wax 
placed  in  his  hands  is  inadmissible  on  his  trial  for  killing  a  person  claimed 
by  him  to  have  been  a  felon  fleeing  from  arrest.     Id. 

28.  Murder  —  Instruction  to  Jury. — Where,  upon  a  trial  for  murder, 
there  is  evidence  tending  to  show  that  the  accused  was  actuated  by 
malice,  as  well  as  by  motives  of  self-protection,  against  an  apprehended 
assault  for  the  purpose  of  an  illegal  arrest,  the  court  may  properly  sub- 
mit to  the  jury  the  whole  question  of  motive,  whether  of  defense  or  of 
malice.     State  v.  Scheele,  106. 

29.  Murder  —  Proper  Submission  of  Case  to  Jury.  —  Upon  a  trial 
for  murder  in  shooting  and  killing  an  officer,  who  had  a  warrant  for 
the  prisoner's  arrest,  and  was  approaching  his  house  to  execute  it,  the 
jury  were  instructed  that  "  a  specific,  willful,  deliberate  intent  to  kill 
would  constitute  express  malice  aforethought,"  and  the  charge  continued 
as  follows:  "If  you  find  that  the  deceased  was  approaching  the  house 
for  the  purpose  of  breaking  in  to  arrest  the  accused  illegally,  and  the 
accused,  under  the  circumstances,  had  reason  to  believe,  and  did  believe, 
that  the  deceased  was  about  to  execute  such  purpose,  he  had  a  right  to 
make  all  reasonable  resistance;  and  if  you  find  that,  without  saying  a 
word  to  the  deceased,  and  while  he  was  at  some  distance  from  the  house, 
and  had  made  no  actual  assaidt  upon  it,  the  accused  shot  at  and  killed 
him,  such  act  would  not  be  a  reasonable  exercise  of  his  right  to  resist, 
and  such  killing,  if  done  with  express  malice,  as  explained,  would  be 
murder  in  the  first  degree;  but  otherwise,  if  done  without  express  malice. 
It  is  for  yon  to  say,  from  all  the  evidence,  what  were  the  facts,  and 
whether,  unuer  all  the  circumstances,  what  the  accused  did  was  reason- 
able and  proper,  and  done  without  express  malice;  and  you  are  to  judge 
this  man  as  the  circumstances  appeared  to  bim  at  the  time."  In  a  later 
part  of  the  charge,  the  jury  were  instructed,  in  substance,  that  if  the 
killing  was  done  on  account  of  provocation,  in  a  sudden  heat  of  passion 
caused  thereby,  and  not  of  express  malice,  it  would  reduce  the  crime  to 
manslaughter;  but  if  the  killing  was  the  result  of  deliberate,  willful,  and 
premeditated  intent,  and  not  the  result  of  provocation,  it  would  be  mur- 
der. In  such  case,  taking  the  whole  charge  together,  the  jury  could  not 
fail  to  understand  that  if  the  killing  was  done  in  defense  of  house,  per- 
son, or  liberty  from  the  apprehended  assault,  and  without  other  motive, 
but  under  such  circumstances  as  to  be  an  unreasonable  exercise  of  the 
right  of  defense,  the  prisoner  would  be  guilty  of  manslaughter  only,  and 
the  case  was  properly  submitted  to  the  jury.     Id. 

80.  Wound  Aggravated  by  Improper  Treatment.  —  One  who  inflicts 
upon  another  a  wound  calculated  to  injure  or  destroy  life,  and 
from  which  death  ensues,  may  be  convicted  of  manslaughter,  though 
such  wound  became  mortal  through  the  improper  treatment  of  the  phy- 
sician in  charge,  if  the  person  wounded  dies  as  the  combined  result  of 
■rich  wound  and  of  such  treatment.     Sharp  v.  State,  27. 


Ind2x.  955 

81.  JtTRT  Trial  —  Invasion  by  the  Judge  ot  the  Province  of  the  Jury. 
—  Where,  in  a  criminal  prosecution  for  murder,  a  witness  testified  that 
he  was  present  at  a  rencounter  between  the  deceased  and  another,  and 
that  he  made  no  effort  to  stop  their  fighting,  and  the  court  then  asked 
the  witness,  "Do  you  mean  to  say  that  you  remained  there,  and  saw 
these  men  fighting  with  knives,  and  did  not  interfere  in  any  way  to  pre- 
vent it?"  and  defendant's  attorney  thereupon  stated  that  the  witness 
had  not  aaid  that  he  saw  them  fighting  with  knives,  and  the  judge  re- 
sponded, "The  jury  will  be  the  judge  of  that.  I  am  examining  the 
witness,  and  you  can  object  if  you  do  not  think  it  proper";  and  it  was 
doubtful,  from  the  evidence,  whether  the  defendant  had  participated  in 
the  fight,  —  it  was  held  that  the  language  of  the  judge  was  prejudicial 
to  the  accused,  because  the  jury  might  infer  from  it  that  the  judge  was 
of  the  opinion  that  the  evidence  proved  that  the  defendant  participated 
in  the  fight  with  knives,  and  thereby  contributed  to  the  killing  of  the 
deceased.     Id. 

82.  Murder. — An  assault  and  battery  inflicted  with  a  designed  intent, 
and  resulting  in  death,  is  murder.  A  formed  design  to  take  life  is  not 
necessary  to  make  the  killing  murder.     State  v.  Alexander,  879. 

83.  Insanity  as  a  Defense —  Burden  of  Proof.  —  Where  insanity  is  made 
a  defense,  the  question  whether  the  defense  is  sustained  or  not  depends 
upon  the  preponderance  of  evidence  for  or  against,  but  the  state,  in  such 
case,  need  not  establish  sanity  beyond  all  reasonable  doubt.     Id. 

34.  Murder.  —  Irresistible  Impulse  to  Kill  cannot  be  set  up  as  a  de- 
fense to  murder  so  long  as  the  accused  knew  that  the  act  he  was  commit- 
ting was  a  crime  morally,  and  punishable  by  the  law  of  his  country. 
Such  knowledge  makes  it  imperative  that  he  shalj  control  himself  at  his 
peril.     Id. 

35.  Murder  —  Instructions.  —  A  charge  is  not  erroneous  which  states 
that  where  the  killing  is  proven,  and  no  more,  the  law  will  imply  malice 
and  make  the  act  murder;  but  when  all  the  facts  and  circumstances  of 
the  killing  are  in  evidence,  then  the  jury  must  say  from  the  testimony 
what  was  the  intention  with  which  the  act  was  committed.     Id. 

36.  Larceny.  —  While  Secrecy  is  the  Usual  Evidence  of  the  felonious 
intent  in  larceny,  still  it  is  not  the  only  manner  in  which  it  may  be  com. 
mitted;  for  if  defendant  knowingly  took  the  goods  of  anotlier  making  no 
pretense  of  any  claim  or  right  to  them,  with  intent  to  wliolly  deprive  tlio 
owner  of  them,  and  to  appropriate  them  to  his  own  use,  he  is  guilty  of 
larceny.    State  v.  Powell,  821.  r 

37.  Larceny — Evidence  of  Felonious  Intent.  — Where  the  prosecuting  wit- 
ness dropped  some  money,  which  tlie  defendant  picked  up,  and  wlit-ii  it 
was  demanded  said,  "  Oh,  hell!  you  ain't  going  to  gfet  this  money,"  and 
when  the  prosecutor  started  in  pursuit  of  him  in  an  attempt  to  regain 
possession  of  the  money,  he  walked  off  with  it,  putting  his  hand  to  his 
breast  and  threatening  to  kill  the  prosecutor  if  he  attempted  to  follow, — 
these  circumstances  afford  strong  evidence  of  a  felonious  intent  in  the 
mind  of  defendant,  and  they  should  be  submitted  to  the  jury  to  enabla 
them  to  determine  whether  the  taking  constitutes  larceny.     /(/. 

38.  Indictment  for  Larceny  may  allege  the  ownership  of  the  property 
stolen  aa  being  in  a  bailee.     Id. 

39.  Larceny  in  Obtaining  Goods  by  False  Pretense.  —  If  the  owner 
of  goods  or  his  employee  parts  with  their  possession  witliuut  the  pur- 
pose  of    parting   with    the    jiroperty  therein,   and  expects  their  reluru 
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or  disposition  according  to  his  direction,  or  expects  payment  for  tfaem 
to  complete  a  sale  thereof,  the  taking  and  conversion  with  felonious 
intent  to  deprive  the  owner  of  the  goods  of  his  possession  is  larceny^ 
or  if  possession  is  obtained  by  trick,  artifice,  or  false  pretense,  with  th& 
felonious  intent  on  the  part  of  the  accused  to  convert  them  to  his  OMm 
use,  he  is  also  guilty  of  larceny.  State  v.  Hall,  204. 
Merger  —  Criminal  Law.  —  Crime  or  Conspiring  to  Steal  is  not 
Merged  in  the  crime  of  the  actual  theft  committed,  and  may  be  pun- 
ished as  a  separate  oflfense.     State  v.  Setter,  121. 

Receiving  Stolen  Goods  —  Evidence.  —  On  the  trial  of  an  indictment 
for  receiving  stolen  goods,  knowing  them  to  have  been  stolen,  evidence 
is  competent  tending  to  show  defendant's  possession  of  other  goods  al- 
leged by  the  prosecutor  to  have  been  stolen  from  him,  in  order  to  show 
his  guilty  knowledge  as  to  the  goods  laid  in  the  indictment,  although 
such  knowledge  as  to  the  other  goods  is  not  shown.     State  v.  Jacob,  897. 

42.  Indictment  for  a  Malicious  Attempt  to  Destrot  a  Dam,  which 
alleges  that  such  dam  is  situated  in  a  certain  town,  sufficiently  describe* 
its  location.     Commonwealth  v.  Tolman,  414. 

43.  Evidence.  —  On  the  trial  of  an  indictment  for  a  malicious  attempt 
to  destroy  a  dam,  where  the  record  of  a  superior  court  shows  that  it 
acted  upon  what  purported  to  be  a  compliance  with  statutory  pro- 
visions in  authorizing  the  construction  of  the  dam,  such  record  is  ad- 
missible in  evidence,  and  proves  compliance  with  the  statutory  require- 
ments, in  the  absence  of  evidence  to  the  contrary.     Id. 

44.  Evidence  in  Justification.  —  On  the  trial  of  an  indictment  for  a 
malicious  attempt  to  destroy  a  dam  erected  under  a  statute  providing 
that,  in  case  the  .river  should  shoal  below  the  dam  after  its  erection, 
BQch  shoaling  must  be  removed  by  the  proprietors  thereof  within  a. 
certain  time,  or  upon  their  failure  so  to  do,  it  must  be  removed  by 
public  authority  at  their  expense,  the  defendant,  if  he  admits  the  at- 
tempt to  destroy  the  dam,  cannot  justify  his  act,  nor  excuse  the  alleged 
malice,  by  evidence  that  he  earned  his  livelihood  by  fishing,  and  that 
for  many  years  prior  to  the  erection  of  the  dam  he  had  used,  and  had  a. 
right  to  use,  the  river  for  such  purpose;  that  on  account  of  the  erection 
of  the  dam,  the  river  has  shoaled,  and  has  been  rendered  unnavigable; 
that  such  shoaling  had  not  been  removed  as  required;  that  these  fact» 
were  well  known  to  him,  and  that  it  was  matter  of  common  conversa- 
tion in  the  neighborhood  that  the  dam  was  a  public  nuisance  which  any 
man  had  a  right  to  destroy.  Defendant's  only  remedy  in  such  case  is  tO' 
seek  to  enforce  the  provisions  of  the  statute  in  regard  to  the  removal  of 
the  shoaling  in  the  river.     Id. 

45.  Seduction  —  Effect  of  Marriage.  —  Where  seduction  is  accomplished 
under  promise  of  marriage,  and  the  promise  has  been  kept,  no  prosecu- 
tion or  conviction  can  be  had  after  the  marriage,  and  the  question  of 
good  faith  on  the  part  of  the  man  in  entering  into  such  marriage  can- 
not affect  the  question  of  his  guilt  or  innocence.     People  v.  Oould,  493> 

See  Arrest;  Seduction,  1,  2. 

CRIMINAL  PROCEDURE. 
iSee  Criminal  Law. 

CUSTOMS. 
See  Usages  and  Customs. 
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DAMAGES. 

I.  Punitive  Damages  mat  be  Recovered,  though  not  claimed  eo  nrnnine, 
where  the  declaration  lays  damages,  alleges  a  tort,  with  circumstances 
that  may  well  be  considered  as  in  aggravation.  Savannah  etc.  H'u  Co.  v. 
Holland,  158. 

a.  Damages  FOR  the  Death  of  a  Human  Being  may,  under  the  statute  of 
Missouri,  bo  such  as  the  jury  deems  "just,  with  reference  to  the  neces- 
sary injury  resulting  from  such  death,"  not  exceeding  five  thousand  dol- 
lars.    I'etherow  v.  St.  Joseph  etc.  E'y  Co.,  617. 

8.  Evidence  of  thk  Ndmbeb  and  Ages  of  the  Plaintiff's  Minor  Chil- 
dren IS  Admissible  in  an  action  by  a  widow  to  recover  for  the  death  of 
her  husband,  where  she  is,  as  in  Missouri,  at  least  during  her  widow- 
hood,  bound  to  support  such  children.     Id. 

flee  Appeal  and  Error,  4;  Attachment  and  Garnishment,  7-10;  Car- 
riers; Contracts,  5,  6;  Evidence,  5;  Negligence;  Nuisances;  Ofti- 
ciAL  Bonds,  2,  3j  Parent  and  Child,  11,  12. 

DECEIT. 
See  Fraud. 

DEDICATION. 

1.  To  Constitutb  a  Highway  or  Street  bt  Dedicatiok,  which  the  pub- 

lic authorities  are  bound  to  repair,  there  must  be  an  acceptance  of  it 
as  such  by  such  authorities,  and  this  may  be  proved  either  by  formal  ac- 
ceptance, by  repairing,  or  probably  by  the  use  of  it  by  the  public  for 
many  years  with  the  knowledge  and  assent  of  such  authorities.  Board 
qf  Supervisors  v.  Seal,  545. 

2.  While  Acceptance  bt   Formal  Adoption  by  public  authorities  or  by 

public  user  is  necessary  to  impose  on  the  public  the  duty,to  keep  [in  re- 
pair a  dedicated  highway  or  street,  still  that  is  not  essential  to  the  con- 
summation of  the  dedication  so  ax  to  cut  ofiF  the  owner  from  the  power 
of  retraction,  or  to  subject  the  dedication  to  the  public  use,  whenever, 
in  the  estimation  of  such  authorities,  the  wants  or  convenience  of  the 
public  require  it  for  the  purpose  for  which  it  was  originally  given.     Id. 

DEEDS. 

1.  Fraud  and  Mistake  —  Evidence  to  Reform  Deeds,  What  Requisite. 

—  In  order  to  correct  a  deed,  whether  on  the  ground  of  mutual  mistake 
of  one  of  the  parties,  and  fraud  on  the  part  of  the  other,  or  that  it  was 
drawn  by  mistake  as  an  absolute  deed,  when  it  was  intended  to  be  a  mort- 
gage or  trust  deed,  or  to  establish  a  resulting  trust  arising  on  a  verbal 
agreement  to  buy  for  another,  or  to  set  up  a  lost  deed,  such  allegations 
of  the  party  seeking  relief  as  are  necessary  to  show  his  right  to  it  must 
be  established  by  clear  and  convincing  proof,  and  evidence  dehors  the 
deed,  and  inconsistent  with  it,  must  be  shown  in  order  to  set  up  a  parol 
trust,  or  to  reform  the  deed.     Harding  v.  Long,  lib. 

2.  Fraud  and  Undue  Influence  — Evidence  to  Prove.  —In  order  to  have 

a  deed  declared  void  because  executed  through  false  and  fraudulent  rep- 
resentations or  undue  influence,  or  because  executed  with  intent  to  hin- 
der and  delay  creditors,  the  allegations  material  to  esUihlish  the  fraud 
must  be  proved  so  as  to  produce  belief  of  their  truth  in  the  minds  of  the 
jury,  or  so  as  to  satisfy  the  jury  of  their  trutii,  but  their  truth  need  not 
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be  establish ed,  to  tbe  satisfaction  of  the  jnry,  "beyond  all  reason abl* 
question."    Id. 

See  Wills,  10,  11. 

DESCENT    AND   DISTRIBUTION 

8«e  Ck>NixioT  OF  Laws.  2;  Insurance,  3;  Landlord  ahd  Tknakt  2;  Parbkt 

AND  Child,  2;  Wills.  15. 

DEVISES. 
See  Wills. 

DOWER. 
See  Partition,  5. 

DURESS 
See  Criminal  Law,  11. 

EASEMENTS. 

1.  Right  or  Way  is  an  interest  in  lands,  and  a  grant  of  such  a  right  by 

parol  is  obnoxious  to  tbe  statute  of  frauds.  Bonelli  Brothera  v.  Blake- 
vwre,  650. 

2.  Right  of  Way  by  Pbescrition  can  only  be  claimed  after  the  right  has 

been  exercised  for  an  uninterrupted  period  of  ten  years.     Id. 

8.  Right  of  Way  —  "Appprtknancbs."  —  A  vendee  of  a  portion  of  a  parcel 
of  land  owned  by  his  vendor  cannot  obtain  a  right  of  way  in  the  remain- 
ing  land  of  tbe  vendor,  from  the  use  of  the  word  "  appurtenances  "  la 
the  grant.     Id. 

4.  Appurtenant  Easements.  —  Right  Which  Owner  Exercisks  in  Pass- 
ing ACROSS  One  part  of  his  land  in  using  another  part  is  not  an  ease- 
ment appurtenant  to  the  land,  as  no  man  can  have  an  easement  in  hi» 
own  property.     Id. 

6.  Right  to  Pass  over  the  Property  of  Another  is  an  easement  which 
passes  by  grant  of  the  property  and  its  appurtenances.     Id. 

6.  Way  by  Necessity.  —  Where   land  is  conveyed  surrounded  by  other 

lands  of  the  grantor,  a  right  of  way  across  such  other  land  is  a 
necessity  to  the  enjoyment  of  the  land  granted,  and  is  implied  as  an 
incident  to  the  grant;  or  where  land  is  conveyed  by  designation  merely, 
and  not  by  metes  and  bounds,  such  other  land  not  covered  by  the  build- 
ings or  curtilage,  as  by  its  use  has  become  essential  to  its  use  or  enjoy- 
ment, passes  by  the  grant,  not  strictly  as  implied  therein,  but  included 
as  part  of  the  thing  expressly  granted.     Id. 

7.  Easement  not  of  Strict  Necessity  does  not  pass  by  implied  grant,  un- 

less apparently  permanent,  obvious,  and  continuous.     Id. 

8.  Continuous  Easement  is  One  Which  may  be  Used  and  enjoyed  without 

the  intervention  of  the  act  of  man,  as  a  spout  discharging  rain-water.    Id. 

9.  NoN -CONTINUOUS  Easement  is  One  to  the  enjoyment  of  which  the  act  of 

the  party  is  essential.     Of  this  class,  a  way  is  the  most  familiar.     Id. 

10.  Easement  not  of  Strict  Necessppy  will  not  pass  by  implied  grant,  un- 
less it  is  apparent  and  continuous.     Id. 

EJECTMENT. 
1 .  Adverse  Possession.  —  Judgment  in  Ejectment,  not  followed  by  any 
writ,  nor  by  taking  possession  under  it,  does  not  suspend  nor  interrupt 
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tbe  running  of  the  statute  of  limitationa.  Nor  will  the  effect  of  the  juag- 
ment  be  changed  in  this  respect  by  the  fact  that  an  appeal  was  taken 
therefrom  to  the  supreme  court,  where  it  was  voluntarily  dismissed  by 
the  defendants.  If,  however,  the  defendants,  by  parol  or  otherwise, 
consented  to  abide  the  judgment  for  possession,  the  effect  is  the  same  as 
if  they  had  been  turned  out  by  a  writ  issued  upon  it,  and  had  thereupon 
become  tenants  of  the  plaintiff.  Mabary  v.  Dollarhide,  639. 
2.  Evidence.  —  Where  Defendant  in  Ejectment  Claims  undeu  thb 
Will  of  a  living  person  providing  that  he  shall  have  immediate  pos- 
session of  the  land  in  dispute  on  condition  that  he  takes  the  testatrix 
and  cares  for  her  as  one  of  his  own  family  during  her  natural  life,  evi- 
dence is  admissible  to  show  that  he  took  and  still  retains  possession 
nnder  the  will,  that  the  testatrix  lived  with  him  for  a  long  time,  and 
that  he  has  performed  his  part  of  the  contract  as  indicated  by  the  will. 
Smith  v.  Tuit,  851. 

ELECTIONS. 

1.  Contest    bf    Women.  —  The   enactment  oi   a  statute  making  women 

eligible  to  school  offices  repeals,  by  implication,  so  much  of  a  former 
statute  in  force  as  requires  the  statement  by  a  contestant  that  he  is 
an  elector.  Women  may  therefore  contest  their  right  to  an  office  to 
which  they  are  eligible.     Brovon  v.  McCollum,  228. 

2.  Contest  —  Grounds     of.  —  Section     697,    Code    of    Iowa,    providing 

that  the  contestant  of  an  election  must  file  his  grounds  of  contest 
within  twenty  days  after  the  canvass  of  the  votes,  does  not  prevent  the 
contestant  from  afterwards  amending  such  grounds  of  contest.     Id. 

3.  Contest  —  Disputed     Ballots  —  Intention    of    Voter    must    Gov- 

ern. —  In  ascertaining  for  whom  disputed  ballots  were  cast,  the  in- 
tention of  the  voter,  as  ascertained  from  the  ballot  itself,  or  from  the 
ballot  examined,  and  considered  in  the  light  of  all  the  facts  and  circum- 
stances developed  at  the  trial,  must  be  respected,  and  the  ballot  counted 
for  whom  the  voter  intended  it;  but  if  his  intention  is  not  apparent,  or 
cannot  be  reasonably  or  fairly  ascertained,  then  the  ballot  must  be  re- 
jected.   Id. 

4.  Contest.  —  In    Ascertaining    for    Whom    a    Disputed  Ballot  wa* 

Jast,  its  language  and  form  should  be  considered  and  construed  in 
the  light  of  all  facts  connected  with  the  election,  as  the  office  to  be  filled, 
the  names  of  the  candidates  voted  for,  and  all  other  facts  of  which  the 
voter  may  be  presumed  to  have  been  advised,  and  in  view  of  whicli  he 
may  have  exercised  his  franchise;  and  if  the  intention  of  tiie  voter  i» 
thus  made  apparent  beyond  a  reasonable  doubt,  the  ballot  is  sulhcient, 
without  regard  to  technical  inaccuracies  in  its  form.     Id. 

5.  Contest.  —  In    Ascehtaimno    for   Whom   a    Dlsputed    Ballot    was 

cast,  if  the  voter's  intention  is  found,  such  intention  should  not  he 
defeated  by  the  fact  that  the  name  of  tlie  candidate  is  misspelled,  the 
wrong  initials  employed,  or  some  otlier  or  slightly  different  name  of 
like  or  similar  pronunciation  has  been  written  instead  of  that  of  the 
candidate  actually  intended  to  be  voted  for.     Id. 

6.  Contest.  — Whkre  the  Names  of  Both   Contestants   are   found    on 

a  disputed  ballot,  one  name  printed  and  the  other  written,  but  neither 
erased  or  crossed  off,  the  writing  is  presumed  to  express  the  intention 
of  the  voter,  and  will  prevail  over  the  printing,  an,l  such  ballot  must  be 
counted  for  the  person  designated  by  the  writing,  and  the  printed  ua.ne 
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win  be  considered  m  erased.  K,  however,  the  voter  lias  erased  the 
written  name,  leaving  the  printed  name  unerased,  the  ballot  mast  be 
ooanted  as  printed,  and  the  name  will  be  considered  ais  erased  if  a  line 
ia  drawn  through  it,  though  it  is  not  wholly  obliterated.     Id. 

7.  Contest  —  Nahk  Written  above  or  below  rrs  Proper  Place.  —  In 

ascertaining  for  whom  disputed  ballots  were  cast,  if  one  is  cast  for 
either  of  the  parties  to  the  contest  for  any  other  office  than  that  for  which 
he  was  nominated,  it  cannot  be  counted;  but  the  mere  fact  that  in  writ- 
ing his  name  on  the  ballot  the  voter  has  placed  it  slightly  above  or  be- 
low its  proper  place  on  the  ticket  will  not  justify  its  rejection  if  it  is 
apparent  from  the  face  of  the  ballot  that  the  voter  intended  to  cast  it 
for  the  office  in  controversy.     Id. 

8.  Contest.  —  If  a  disputed  ballot  contains  the  name  of  either  contestant, 

but  does  not  fairly  state  or  indicate  the  office  such  party  is  voted  for, 
it  must  be  rejected.     Id. 

9.  The  Court  cannot,  as  Matter  o»  Law,  direct  a  finding  as  to  any  of 

the  disputed  ballots  in  a  case  of  contested  election.  That  question  should 
be  left  to  the  jury,  under  proper  instructions.    Id. 

See  Evidence,  6.  ^ 

EQUITABLE  CONVERSION. 
See  Executions,  2,  3;  Wills,  29. 

EQUITABLE  MORTGAGK 
See  Mortqaqes,  6. 

EQUITY. 
Owner  of  Realty  is  Entitled  to  Equitable  Aid  to  Prevent  Permanent 
AND  Continually  Recurring  Injuries  to  the  enjoyment  of  his  prop- 
erty. He  is  entitled  to  such  relief  as  will  protect  him  in  his  interests, 
and  wrong-doers  cannot  rely  upon  their  own  wrongs  to  change  or  lessen 
his  means  of  redress.  Koopman  v.  Blodgett,  527. 
ee  Mortgages,  2. 

ESTATES  OF  DECEDENTS. 

1.  Jurisdiction. — Equity  has  concurrent  jurisdiction  with  courts  of  ordi- 

nary for  the  purpose  of  distributing  estates;  and  where  the  court  of  or- 
dinary would  have  had  jurisdiction  to  pass  an  order  for  the  sale  of  a 
portion  of  the  property  to  pay  off  an  indebtedness  against  an  estate,  a 
court  of  equity  has  the  same  power.     McGowan  v.  Lt^fUurrow,  178. 

2.  Infants  Bound  by  Decree.  — Where,  upon  application  before  a  chancel- 

lor to  sell  the  contingent  remainders  of  minor  heirs  to  pay  debts  due  by 
the  estate,  such  minors  are  represented  by  their  next  friend,  who  joined 
in  the  petition  of  sale,  the  chancellor  has  jurisdiction  of  their  persons 
and  property;  they  are  his  wards  in  chancery,  and  bound  by  his  decree. 
Id. 
8.  Failure  to  File  Petition  to  sell  real  estate  to  pay  debts  against  an 
estate,  in  which  all  of  the  parties  interested  join,  more  than  thirty  days 
before  the  term  commenced,  as  required  by  statute,  is  at  most  a  mere 
irregularity,  which  does  not  avoid  the  decree,  when,  in  fact,  an  ex  parte 
petition  need  not  be  filed  any  number  of  days  before  court  convenes. 
Id. 
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4.  Statutb  of  Limttatioks.-  Section  123,  Code  of  Sonth  Carolina,  provid- 
ing  that  action  may  be  brougjit  on  a  claim  against  a  deceased  person 
within  one  year  after  administration  is  granted,  applies  only  to  those 
cases  where  no  administration  is  taken  out  until  after  the  expiration  of 
the  statutory  period,  the  statute  having  commenced  to  run  in  the  life- 
time of  the  decedent.     St7-ain  v.  Babb,  905. 

ESTATES  FOR  LIFE. 
See  Remaindermen  and  Retbbsiomkbs. 

ESTOPPEL. 
See  CoNTEACTS,  4;  Corpobations,  4;  Highways,  1;  Partition,  i. 

EVIDENCK 

1.  The  Onu8  Probandi  is  on  the  party  who  wishes  to  support  his  case  by 

a  particular  fact  which  lies  more  peculiarly  within  his  knowledge,  or  of 
which  he  is  supposed  to  be  cognizant.     City  of  Fort  S7nUh  v.  Dodson,  62. 

2.  Almanac  —  Judicial   Notice.  —  Counsel   may  refer  to  an  almanac,  in 

his  argument  to  the  jury,  to  show  that  a  witness  has  testified  falsely  aa 
to  a  certain  day  of  a  certain  week  or  month,  although  the  almanao 
is  not  proved  and  put  in  evidence.  The  court  will  take  judicial  notice 
of  the  coincidence  of  the  days  of  the  week  with  the  days  of  the  month. 
fVilson  V.   Van  Leer,  854. 

3.  Judicial   Notice. — Matters  of   which  judicial  notice  is  taken,  aa  the 

dates  in  an  almanac,  need  not  be  put  in  evidence.     Id. 

4.  Taxation  —  Parol  Evidence  to  Apply  Assessment  to  its  Subject-mat- 

ter. —  Where,  in  an  action  for  trespass  on  land,  it  is  sought  to  prove 
that  the  land  was  assessed  to  the  plaintiff,  who  claimed  title  by  adverse 
possession,  and  the  assessment  list  did  not  describe  the  property  so  par- 
ticularly as  to  make  it  certain  that  it  einUraced  the  land  in  controversy, 
it  may  be  shown  by  the  testimony  of  the  assessor  who  made  the  assess- 
ment, upon  an  actual  view  of  the  land,  that  it  had  been  assessed  to  the 
plaintiff.      Wren  v.  Parker,  127. 

5.  Evidence  of  Title. — In  an  action  against  a  railroad  company  for  damages 

for  the  value  of  hay  destroyed  by  fire  set  by  the  company's  engine,  plain- 
tiff may  prove  his  title  to  the  hay  by  evidence  that  it  was  cut  on  land 
leased  by  him  of  an  agent  of  the  owner,  the  agent  testifying  that  he  had 
controlled  and  paid  the  taxes  on  the  land  for  fifteen  years,  as  agent  for 
the  owner;  that  he  has  leased  it  for  the  latter,  and  sold  the  hay  on  it  to 
the  plaintiff.     Melzgar  v.  Chicago  etc.  R'y  Co.,  224. 

■6.  In  an  Action  under  a  statute  conferring  jurisdiction  upon  certain 
courts  to  enjoin  or  abate  as  a  nuisance  any  building  or  place  resorted 
to  for  the  purposes  of  prostitution,  lewdness,  or  illegal  gaming,  or  used 
for  the  illegal  keeping  or  sale  of  intoxicating  liquors,  upon  the  petition 
of  ten  of  the  legal  voters  of  any  town  or  city,  it  may  be  shown  that  the 
name  "A.  M.  Allen  "  appearing  upon  such  jictition  was  signed  by  Au- 
gustine M.  Allen,  a  legal  voter  of  a  certain  city.  Carlelon  v.  /.'i/./y, 
446. 

7.  Intentions    of  Alleged    Lunatic   when    his    Sanity    was    Unques- 
tionable   are    competent  evidence    for   the   consideration  of   the  jury, 
in  a  case  wherein  his  will  or  deed  is  sought  to  be  avoided  on  account  of 
his  want  of  capacity  to  execute  it.     liice  v.  liice,  831. 
▲m.  St.  Rkp.,  Vol.  XIV. —  61 
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8.  Declarations  —  Evidencb    of   Insanitt.  —  Declarations    made    by    a 

grantor  not  more  than  fifteen  months  before  a  finding  of  insanity 
against  him,  nor  more  than  eighteen  months  before  the  execution  of  the 
disputed  deed,  that  he  intended  to  execute  "  this  conveyance  "  or  "  a 
deed  "  to  defendants,  are  not  so  remote  as  to  be  inadmissible  in  their  fa* 
vor  when  they  are  sued  in  ejectment;  nor  does  it  affect  the  admissibility 
of  such  declarations  that  there  is  a  variance  between  them  and  what  the 
grantor  subsequently  did.     Id, 

9.  Photographic   Sketches    of   the   Scene   of  an  Accident  are    Ad- 

missible IN  Evidence  cis  a  correct  representation  of  the  locality  and 
its  surroundings,  and  any  change  in  the  appearance  of  the  locality, 
arising  from  the  views  being  taken  at  a  different  season  of  the  year,  is 
open  to  explanation.     Dyson  v.  New  York  etc.  R.  R.  Co. ,  82. 

10.  Evidence  that  the  Place  where  an  Accident  Occurred  has  Since 
BEEN  Repaired  is  Admissible,  on  the  redirect  examination  of  a  wit- 
ness, when  the  defendant  has,  on  cross-examination,  shown  that  no 
other  accident  has  occurred  there  before  nor  since  the  one  in  question. 
Tetherow  v.  St.  Joseph  etc  R'y  Co.,  617. 

11.  Evidence  of  the  Condition  of  a  Railway  Track  Next  to  That 
where  an  Injury  Took  Place  is  admissible  as  part  of  the  description 
of  the  surroundings,  as  part  of  the  res  gestce,  if  the  defense  is  negligence 
on  the  part  of  the  injured  person  in  handling  his  team  and  wagon,  and 
in  other  respects.    Id. 

12.  Res  Gestae.  —  In  an  action  against  a  railway  company  for  the  killing  of 
the  decedent,  a  physician  was  permitted  to  testify  to  the  contents  of  a 
telegram  received  by  him  from  the  plaintiff  {who  subsequently  sued  as 
administrator  of  the  decedent),  that  the  witness  drove  some  twelve  or 
thirteen  miles  to  see  the  deceased,  and  to  what  the  deceased  then  told 
him  regarding  the  injuries  which  he  had  received,  and  the  means  by 
which  they  had  been  occasioned.  It  was  held  that  the  admission  of  this 
testimony  was  error,  that  the  contents  of  the  telegram  were  hearsay^ 
and  the  statements  made  to  the  physician  were  not  part  of  the  res  gestce. 
Fordyce  v.  McCants,  69. 

13.  Declarations  —  Res  GESTiE. — In  an  action  against  a  railway  com- 
pany to  recover  damages  for  personal  injury,  declarations  made  by 
plaintiff  half  an  hour  after  the  accident,  eis  to  the  manner  of  his  leaving 
the  train  and  receiving  the  injury,  are  inadmissible  as  part  of  the  re* 
gestce.     Savannah  etc.  R'y  Co.  v.  Holland,  158. 

14.  Presumption  is  that  Parties  to  a  suit  are  free  from  complicity 
m  unlawful  or  improper  conduct  in  obtaining  evidence  or  otherwise, 
but  when  any  question  arises  as  to  improper  means  employed  to  get 
up  evidence,  it  should  be  left  to  the  jury  under  all  the  facts  and  circum- 
stances of  the  case.     Id. 

Bee  Adverse  Possession;  Agency,  4;  Corporations,  3;  Damage.s,  3;  Deeds; 
1,  2;  .Estates  of  Decedents,  1 ;  Landlord  and  Tenant,  5;  Libel  and 
8LANDER;  Negotiable  Instruments,  9;  Witnesses. 

EXECUTIONS. 

1.  Every  Interest  of  a  Debtor  in  Land,  whether  legal  or  equitable, 
is  bound  by  the  lien  of  a  judgment  rendered  in  the  same  county,  and 
is  consequently  subject  to  sale  under  execution  issued  upon  such  judg- 
ment.    Eneherg  v.  Carter,  664. 
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a  Lattos  Which  by  the  Operation  or  a  Will  arb  Converted  into 
Pbrsonaltt,  without  any  action  tipon  the  part  of  the  executor,  ar» 
not  subject  to  execution  as  real  estate,  and  are  therefore  not  affected 
by  the  lien  of  a  judgment  against  a  devisee  who  will  become  entitled  to 
the  proceeds  of  such  lands  when  they  shall  have  been  sold  by  the  ex- 
ecutor, as  directed  by  the  will.     Id. 

8.  Interest  of  Devisee  in  Lands,  when  Subject  to.  —  If  a  testator 
expresses  in  his  will  a  desire  to  have  his  estate  divided  equally  be- 
tween his  children,  and  that  his  executor  will  dispose  of  his  real  estate 
as  soon  as  it  can  be  done  without  loss,  such  real  estate  is  not  thereby  con- 
verted into  personalty,  and  the  interest  of  one  of  such  children  therein 
is  subject  to  sale  under  execution,  and  to  the  lien  of  a  judgment  ren- 
dered against  him.     Id. 

See  Exemptions;  Factors. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Purchase  of  Land  by  an  Administrator  under  a  Judgment  ih  hi* 

Favor  as  Such  Administrator  vests  him  with  title  to  the  property 
purchased  as  an  individual,  to  be  by  him  held  in  trust  for  the  heira  and 
creditors  of  the  estate.      Mahary  v.  Dollar/dde,  639. 

2.  Power   of  Executor  to  Contract  Debts.  —  Direction  in  a  will  to 

keep  the  estate  together,  and  to  manage,  control,  and  keep  up  the 
farming  interests  therein,  confers  a  limited  power  on  the  executor  to  cre- 
ate such  debts  as  would  ordinarily  be  incurred  by  a  prudent  farmer  in 
conducting  farming  operations,  and  such  power  may  be  exercised  by  an 
administrator  with  the  will  annexed,  it  not  being  such  a  power  as  mani- 
festly arises  from  personal  trust.     Palmer  v.  Moore,  147. 

3.  Administrator,  Heirs  as  Sureties  of.  —  If  Heirs  or  Distributees  ar» 

also  Sureties  on  the  Bond  of  Executors  or  Administrators,  and 
they  bring  an  action  against  other  sureties  of  the  same  executors  or  ad- 
ministrators, though  upon  a  different  bond,  the  latter  have  an  equitable 
defense  to  the  extent  of  the  amount  which  they  could  claim  by  way  of 
contribution  against  the  plaintiffs  as  their  co-sureties.  Dagger  r. 
Wright,  48. 

EXEMPTIONS. 

Insurance  Money  Due  on  the  Loss  of  a  House  which  was  part  of  the 
homestead  of  the  insured  is  not  exempt  from  levy  under  execution  or 
attachment.     Smith  v.  Hatcliff,  COG. 

See  Attachment  and  Garnishment,  6;  Replevin,  1. 

EXPRESS  COMPANIES. 
Contract  Limiting  Liability.  —  A  receipt  issued  by  an  express  company 
for  an  article  when  received  for  transportation  containing  a  ooii.litiou 
that  the  company  will  not  "be  liable  for  any  loss  or  damage,  unless* 
the  claim  therefor  shall  be  presented  in  writing  at  this  oilico  within 
thirty  days  after  this  date,"  will  not  limit  the  liability  of  the  company 
for  damages  in  neglecting  and  delaying  to  forwanl  an  article  received 
for  transportation  by  the  office  issuing  the  receipt.  Baltinior*  etc 
Exprest  Co.  v.  Cooper,  6S6. 
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FACTORS. 
Factor's  Qoods,  Consioned  to  a  Factor  fob  Salb,  remain  the  property 
of  the  consignor,  and  are  not  subject  to  the  debts  of  the  factor;  and  no 
ingenious  contract  is  required  to  protect  them  from  his  creditors.     Peek 
T.  Hdm,  865. 

FALSE   PRETENSES. 
See  Criminal  Law,  18-22,  39. 

FIXTURES. 
See  Landlord  and  Tbnant,  8. 

FRAUD. 

1.  MsRK  Suspicion  is  not  Notice  of  Fraud;  hence  suspicion  by  a  pur- 

chaser that  the  seller  intends  to  defraud  his  creditors  bj-  a  gale  is  not 
■ufficient  to  put  such  purchaser  on  inquiry,  or  to  vitiate  a  purchase 
made  by  him.     Tuleur  v.  Chase,  511. 

2.  Fraud  cannot  be  Founded  on  Mere  Suspicion.     It  will  not  be  pre- 

sumed, but  must  be  proved.  Hence  the  mere  suspicion  of  the  jury  that 
it  was  the  intent  of  a  seller  to  defraud  creditors  in  making  a  sale  will 
not  wajrrant  them  in  finding  that  the  purchaser  did  not  act  in  good 
faith.     Id. 

8.  Fraudulent  Representations — Right  of  Action.  —  Where  plaintiff, 
who  was  defendant's  confidential  adviser,  and  engaged  in  the  ice  business, 
of  which  defendant  was  ignorant,  advised  the  latter  to  invest  in  a  new 
business  of  the  same  nature,  enjoining  secrecy  in  the  matter,  and  repre- 
senting that  property  purchased  for  the  purpose  cost  twenty  thousand 
dollars,  when  in  fact  it  cost  but  fourteen  thousand  dollars;  and  defend- 
ant, relying  upon  the  statement  as  true,  invested  to  the  extent  of  a  one- 
third  interest  in  a  corporation  formed  for  the  purpose,  paying  therefor 
more  than  the  other  two  thirds  cost  plaintiff  and  another  incorporator, 
such  representation  is  actionable,  being  one  of  fact,  and  not  a  mere  ex- 
pression of  opinion  as  to  value;  and  as  the  representation  was  made 
before  the  corporation  was  formed,  the  defendant,  and  not  the  corpora- 
•tion,  was  the  party  injured  thereby,  and  defendant  may  maintain  a 
counterclaim  to  recover  the  damages  resulting  from  such  representations, 
notwithstanding  the  fact  that  he  had  sold  his  stock,  and  parted  with  all 
interest  in  the  corporation.     Teachout  v.   Van  Hoesen,  206. 

4.  Representation,  in  Order  to  Form  the  Ground  of  an  Action 
OF  Deceit,  where  one  has  been  induced  to  act  by  reason  thereof, 
must  be  one  of  some  existing  fact.  A  statement,  promissory  in  its  char- 
acter, that  one  has  purchased  and  will  thereafter  sell  goods  at  a  particu- 
lar price  or  time,  will  pay  money,  or  do  any  similar  thing,  or  any 
assurance  as  to  what  shall  thereafter  be  done,  or  as  to  any  future  event, 
is  not  properly  a  representation,  but  a  contract,  for  a  violation  of  which 
the  remedy  is  by  action  thereon.     Dawe  v,  Moriis.  404. 

6.  Injury  from  False  Representation,  in  order  to  sustain  an  action 
of  deceit,  must  be  direct  and  material,  and  the  probability  or  possi- 
bility that,  because  defendant  had  purchased  at  a  certain  price,  the 
plaintiff  would  be  able,  or  might  believe  himself  to  be  able,  from  defend- 
ant s  representation,  to  do  so  also,  is  too  remote  to  support  the  action. 
Id. 
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8.  False  Representations.— To  sustain  an  action  of  (deceit  for  false  rep- 
resentations, it  must  be  shown,  not  only  that  defendant  has  committed 
a  tort,  and  that  plaintiff  has  sustained  damage,  but  that  the  damage  is 
the  clear  and  necessary  consequence  of  the  tort,  and  such  as  can  be  cleeirly 
defined  and  ascertained.     Id. 

7.  Pleading.  —  Declaration  in  Tort  tor  Deceit  does  not  state  a  good 

ground  of  action,  which  alleges  that  defendant,  in  order  to  induce 
plaintiff  to  enter  into  a  contract  to  build  a  section  of  railroad,  falsely 
represented  that  he  had  purchased  certain  rails  at  a  price  specified, 
and  would  sell  them  to  plaintiff  at  the  same  price  if  he  would  make 
the  contract;  that,  relying  upon  such  representations  as  true,  plain- 
tiff made  the  contract;  that  defendant  had  not  then  purchased  the  rails, 
and  did  not  sell,  nor  intend  to  sell,  any  rails  so  purchased  to  plaintiff^ 
who,  being  thus  induced  to  enter  into  the  contract,  was  obliged  to  pur* 
chase  a  large  number  of  rails  at  a  much  higher  price  than  that  named  by 
defendant,  to  his  great  injury  and  damage.  Id. 
Bee  Arbitration  and  Award,  1,  3;  Bankruptcy  and  Insolvenct;  Banks 
and  Banking,  3,  5;  Contracts,  3,  7,  10;  Corporations,  6-9;  Dkxds, 
1,  2;  Limitation  of  Actions,  7,  8;  Sales,  4. 

FRAUDULENT  CONVEYANCES. 

1.  To  Defeat  Alimony.  —  A  claim  for  alimony  is  not  a  debt,  within  the  mean- 

ing of  that  term  as  used  ordinarily,  and  must  be  ascertained  and  allowed 
according  to  equitable  principles;  still  it  is  a  right,  contingent  to  some 
extent,  which  becomes  vested  with  the  right  to  a  divorce,  and  cannot  be 
defeated  by  a  fraudulent  conveyance  by  the  husband  any  more  than  it 
could  were  it  a  sum  fixed  and  certain  in  amount.    Picket  v.  Garrison,  220. 

2.  To  Defeat  Alimony.  —  In  an  action  to  set  aside  an  alleged  fraudulent 

conveyance  by  a  husband,  executed  to  defeat  his  wife's  claim  for  ali- 
mony, it  is  competent  to  prove  that  before  divorce  proceedings  were 
commenced,  and  the  day  before  the  conveyance  was  made,  the  hus- 
band, without  the  wife  being  present,  consulted  with  his  attorney  in 
regard  to  the  property  in  dispute.  Such  evidence  is  admissible  to  show 
the  wrongful  intent  of  the  husband,  and  tends  to  explain  his  subsequent 
acts.    Id. 

8.  To    Defeat  a    Wife's    Claim  for    Alimony  is  shown    by    evidence 

that  after  an  attempted  settlement  between  husband  and  wife 
had  failed,  and  the  day  before  divorce  proceedings  were  com- 
menced by  her,  he  arranged  with  the  purchaser  and  a  banker  to  meet  at 
the  bank  at  six  o'clock  the  next  morning,  at  which  time  a  bill  of  sale  of 
the  disputed  property  was  executed,  and  the  purchase  price,  exceptmg 
five  dollars  previously  paid,  was  advanced  by  the  banker,  and  possession 
of  the  property  immediately  taken;  that  such  conveyance  included  sub- 
stantially all  the  property  owned  by  the  Imsbaud,  and  tliat  tlie  pur- 
chaser knew  of  the  wife's  presence  and  feared  her  interference  with  the 
property,  and  that  on  the  day  of  the  transfer  there  was  a  struggln  on  the 
part  of  the  wife  to  have  her  writ  of  attachment  against  the  property 
issued  and  levied  before  the  husband  could  dispose  of  it.  Id. 
4.  To  Defeat  Alimony.  -  A  purchaser's  title  to  property  wcrth  two 
thousand  dollars,  shown  to  have  been  conveyed  to  h.in  to  def.Ht  » 
wife's  anticipated  claim  for  alimony,  cannot  be  sastain..!  by  procrf 
that  the  purchaser  paid  five  dollars  on  account  prior  to  the  co.n.nonce- 
ment  of  the  divorce  proceedings,  and  that  he  had  no  knowledge,  as  far  a. 
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the  record  shows,  of  any  trouble  between  husband  and  wife,  nor  any 
reason  to  anticipate  divorce  proceedings  between  them.     Id. 

5.  VoLUNTAUT  Conveyance,  when  Void  as  to  Subsequent  Creditors.  — A 

voluntary  conveyance  or  settlement  can  be  attacked  by  a  subsequent 
creditor  only  upon  the  ground  of  the  existence  of  an  actual  intent  in  the 
minds  of  the  parties,  at  the  time  of  the  execution  of  the  conveyance,  to 
thereby  hinder,  delay,  or  defraud  the  creditors  of  the  grantor.  Haijtr- 
man  v.  Buchanan,  732. 

6.  Voluntary  Conveyance,  Burden  of  Proof.  — A  subsequent  creditor  who 

seeks  to  attack  and  avoid  a  voluntary  conveyance  made  by  his  debtor 
must  assume  the  burden  of  proving  an  actual  fraudulent  intent  on  th« 
part  of  the  grantor  to  defraud  some  creditor.     Id. 

7.  Voluntary  Conveyance,  Fraudulent  Intent  from  What  Presumed.  — 

In  an  attack  upon  a  voluntary  conveyance  by  a  subsequent  creditor,  the 
fact  that  there  were  pre-existing  debts  has  always  been  considered 
more  or  less  important  in  determining  the  existence  of  a  fraudulent  in- 
tent.    Id. 

8.  Voluntary  Conveyance,  Presumption  frou  Grantor's  Embarking  im 

Hazardous  Business.  —  The  fact  that  the  grantor  enters  into  a  hazard- 
ous business  or  engages  in  a  speculative  enterprise  at  or  soon  after  the 
execution  of  a  voluntary  conveyance  is  strong  evidence  of  a  fraudulent 
intent.  This  intent  will  not  be  inferred,  however,  if  it  appears  that  the 
;grantor  earnestly  examined  and  sought  to  inform  himself  regarding  the 
business  into  which  he  entered,  and  was  led  to  believe  that  it  was  en- 
tirely safe.     Id. 

9  Conditional  Sale  Void  as  to  Creditors. — A  written  consignment  affixed 
to  an  invoice,  and  accepted  in  writing  by  the  consignee,  stating  that 
.the  piano  consigned  is  the  property  of  the  consignor,  and  is  so  to  re- 
vmain  until  fully  paid  for,  that  it  is  shipped  and  delivered  to  the  con- 
signee upon  the  express  condition  that  he  shall  remit  the  price  asked,  or 
return  the  piano,  at  his  own  expense,  at  the  expiration  of  the  time  stated, 
it  a  conditional  sale,  with  an  agreement  that  the  title  is  to  remain  in  the 
consignor  until  the  price  is  paid;  and  although  it  is  good  as  between  the 
consignor  and  consignee,  it  is  void  as  to  the  latter's  creditors.  Peek  v. 
Heim,  865. 

10.  A»  Agreement  Made  for  the  Purpose  of  Covering  up  a  Sale  and 
preserving  a  lien  in  the  sellers  for  the  price  of  the  goods  is  void  as  re- 
spects creditors  of  the  buyer,  whether  credit  was  given  before  or  after 
the  delivery  of  the  goods.  A  consignment  made  for  such  purpose  is  no 
better  than  any  other  device.  Id. 
flee  AasiQNHKNT  fob  Benefit  of  Creditors;  Partnership,  9-11. 

FRAUDULENT  REPRESENTATIONS. 
See  Fraud. 

GARNISHMENT. 
See  Attachment  and  Garnishhint. 

GIFTS. 
DOZTATIO    Causa    Mortis.  —  Where    one  whose    wife  was  in  an    insane 
hospital,  and  who  had  quarreled  with  his  daughters,  two  days  before  his 
death  said  to  defendant,  with  whom  he  boarded,  "I  did  hope  to  live  to 
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«M  the  end  of  my  wife  ";  when  defendant  replied,  "  What  shall  I  do 
if  anything  happens  to  you?"  and  the  deceased  said,  "Go  for  Cole,  th* 
undertaker;  have  me  buried  with  the  money  from  the  Mechanic  Associa- 
tion; and  do  as  you  please  with  what  I  have."  but  there  was  no  delivery 
of  any  articles,  the  transaction  did  not  constitute  a  donatio  causa  mortis, 
as  both  words  of  present  gift  and  delivery  are  wanting.  Fearing  r.  Jones, 

HABEAS  CORPUS. 
Thb  Return  of  a  Writ  of  Habeas  Corpus  Madb  under  Oath  will  bb 
Taken  as  True  unless  denied  by  the  party  against  whom  it  is  made.  If 
a  petitioner  sees  fit  to  bring  on  the  hearing  on  the  averments  in  the  peti- 
tion and  the  return,  he  must  be  considered  as  conceding  the  truth  of  all 
material  facts  stated  in  the  sworn  return.     Ridiards  v.  Collins,  726. 

HANDWRITING. 
See  Witnesses,  1,  2. 

HARMLESS   ERROR. 
See  Appeal  and  Error;  New  Trial,  3;  Trespass. 

HIGHWAYS. 

1.  Extinguishment  op  Right  to  by  Non-user  and  Adversk  Possession. 

— The  entire  non-user  by  the  public,  for  a  period  of  ten  years,  of  a  high- 
way, and  the  actual,  open,  notorious,  and  adverse  possession  thereof  by 
a  party  for  the  same  length  of  time,  will  estop  the  public  from  thereafter 
claiming  any  right  therein  against  such  party  or  those  claiming  under 
him.     Orr  v.  O'Brien,  211. 

2.  Township  Officers  are    only    Bound  to    Anticipate    and    provide 

against  the  ordinary  needs  of  travel  conducted  in  the  ordinary  man- 
ner on  ordinary  country  roads,  and  to  remove  obstructions  and  de- 
fects which  would  naturally  or  probably  cause  injury  to  the  traveler 
along  such  highways;  but  the  township  is  not  an  insurer  against  all  pos- 
sible accidents,  nor  is  it  bound  to  anticipate  unusual  dangers  or  obstruc- 
tions to  which  a  broken  wagon  or  a  frightened  horse  may  expose  the 
driver.     Township  of  Jackson  v.  Wagner,  833. 

3.  Liability  of  Township  for  an  Accident  Happening  on  a  Highwat 

DOES  not  Exist  if  the  road  was  at  that  time  and  place  in  a  condition 
which  made  it  suitable  and  sufficient  for  public  travel  conducted  in  the 
ordinary  manner.  It  is  not  suflScient  for  the  plaintifiF  to  show  that  in- 
juries  resulted  to  him  from  the  combined  efiFect  of  the  condition  of  th* 
road  and  of  a  succession  of  accidents  which  there  befell  him.  Id. 
See  Dedication,  1,  2;  EAaEMENTS. 

HOLIDAYS. 
▲  Summons  Issued,  Tested,  and  Served  upon  a  Legal  Holiday  will 
not  be  quashed,  nor  will  its  service  be  vacated,  when  the  statute  cre- 
ating such  holiday  merely  declares  that  certain  days  shall  be  legal  tioli- 
days,  "and  no  court  shall  be  held  upon  said  days,  except  in  tJie  cases 
where  said  court  would  now  sit  upon  a  Sunday;  and  no  person  shall  b« 
compelled  to  labor  upon  any  of  said  days  by  any  person  or  corporation." 
OUnn  V.  Eddy,  G84. 


968  Index. 

HOMESTEAD. 

1.  UOHBSTKAD  UNDER  LaW  OF  THE  UNITED  STATES,  CONVETANOK  0».  —  Al> 

agreement  to  convey  or  a  conveyance  by  a  homesteader,  executed  before 
his  entry  is  completed,  is  against  public  policy  and  void,  and  the  courts- 
will  so  declare  it,  notwithstanding  the  homesteader  is  the  plainti£f,  and 
as  such  is  seeking  to  avoid  his  own  contract  or  deed.  NiclioU  v.  Council, 
20. 

2.  Right  of  Soldier  to  Additional  Homestead  under  the  Statutes  of 

THE  United  States  is  Inalienable  before  such  right  is  perfected,  and- 
if  a  power  of  attorney  is  given  by  a  soldier  to  convey  lands  of  which  he 
may  be  or  become  seised,  including  any  which  may  be  located  under  the 
soldiers'  additional  homestead  act  of  June  8,  1872,  and  if  thereafter  an. 
entry  is  made  in  his  name,  followed  by  a  conveyance  by  his  attorney  in 
fact,  acting  under  such  power  of  attorney,  and  afterwards  final  proof  i» 
made  and  a  patent  issued,  such  conveyance  is  void.  Id. 
See  ExsMFTiONS. 

HOMICIDE. 
See  Criminal  Law,  23-35. 

HUSBAND  AND   WIFE. 
Husband  has  No  Right  to  Withhold   from  his  Wife  Such  Medical 

Assistance  as  her  case  may  require.     State  v.  Housekeeper,  340. 
See  Fbaudulbnt  Conybtancss,  1-4;  Partition,  5;  Phtsicians  and  Sub- 

GEONS,  2. 

ICE. 
See  Watercourses,  1. 

IMPROVEMENTS. 
See  Co-tenanct,  3;  Notice,  6;  Remaindermen  and  Reversioners,  5^ 

INDICTMENT. 
See  Criminal  Law. 

INFANTS  AND  INFANCY. 

See  Estates  of  Decedents,  2;  Master  and  Servant,  12,  13;  Neoligencb,. 

11,  15;  Parent  and  Child;  Partition,  1. 

INJUNCTIONS. 

1.  Restraining  Suit  in  Another  State.  —  Courts  of  one  state  will  not 

restrain  the  prosecution  of  a  suit  pending  in  a  sister  state,  which  has 
jurisdiction  of  the  subject-matter  and  of  the  parties,  upon  the  ground 
that  the  decision  of  that  court  may  differ  from  the  decision  of  the  court 
iu  the  other  state,  or  from  the  decisions  of  other  courts  of  equal  au- 
thority.    Carson  v.  Dunham,  397. 

2.  DiscKETXON    of    Court.  — In    an    action    commenced    under    a  statute 

conferring  jurisdiction  upon  certain  courts  to  enjoin  or  abate  as  a 
nuisance  any  building  resorted  to  or  used  for  certain  illegal  purposes, 
upon  the  petition  of  ten  of  the  legal  voters  of  any  town  or  city,  if  thr 
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respondents  admit  the  facts  stated  in  the  petition  to  be  true,  the  presid- 
ing judge  may,  in  his  discretion,  order  a  preliminary  injunction  to  issus. 
Carleton  v.  Rugg,  446. 

See  Equity;  Evidence,  6. 

INSANITY. 
See  Ckiminal  Law,  S3;  Evidence,  7,  8. 

INSTRUCTIONS. 
See  Appkal  and  Error;  Criminal  Law;  Tiuau 

INSURANCE. 

Misrepresentations  of  Agent  Binding  upon  Cosipant.  —  Where 
an  insurance  agent  fills  out  and  signs  an  application  for  insur- 
ance without  the  authority  or  knowledge  of  the  applicaat,  iu  which  he 
states  that  the  property  is  unencumbered,  although  the  applicant,  in  a 
prior  oral  application  to  him  for  insurancf,  told  him  that  there  was  a 
mortgage  on  the  property,  the  company  is  bound,  though  the  policy 
provided  that  it  should  be  void  for  any  false  representation  made  iu  the 
application.  In  such  case  the  company,  by  issuing  the  policy  and  ac- 
cepting the  premium,  must  be  held  to  have  waived  a  written  application 
by  the  assured,  and  to  have  taken  the  insurance  with  the  encumbrance 
on  the  property.     Baker  v.  Ohio  Farmers'  Ins.  Co.,  485. 

Cancellation  of  One  Policy  and  Delivery  of  Another.  —  Where 
an  insurance  agent  with  general  authority  from  the  owner  to  keep  his 
property  insured  cancels  one  policy  on  order  of  the  company  issuing 
it,  and  immediately  reinsures  in  another  company,  paying  the  premium, 
notifying  the  assured  by  mail  of  the  transaction,  and  depositing  the 
policy  in  his  safe  for  the  assured,  this  is  a  sufficient  cancellation  of  the 
first  and  delivery  of  the  second  policy  to  bind  the  latter  company  in 
case  of  loss.    Dibble  v.  Northern  Assurance  Company,  470. 

Who  Entitled  to  Payment  of.  —  Though  a  policy  of  life  insurance 
may  provide  that  it  is  payable  to  the  devisees  of  deceased,  as  designated 
in  his  last  will  and  testament,  still,  if  tlie  insured  dies  intestate,  the 
avails  of  his  life  insurance  will  descend  to  his  wife  and  heirs  or  their 
assignee,  the  same  as  any  other  property  or  chose  in  action.  Newman 
v.  Covenant  Mut.  Ins.  Co.,  196. 

Waiver  of  Conditions.  —  Where  a  policy  of  life  insurance  provides  that 
it  shall  be  void  if  the  insured  shall  use  alcoholic  drinks  so  as  to  in- 
jure his  health,  and  that  the  insurer  may  cancel  the  policy  when  it 
comes  to  his  knowledge  that  the  insured  has  made  false  stateiiieuts  iu 
this  respect,  or  does  so  use  alcoholic  liquor,  and  that  the  policy  shall 
be  void  if  he  dies  from  the  eflfects  of  intoxication  or  while  intoxicated, 
and  the  insurer's  agent  makes  out  a  policy,  well  knowing  tlie  insured 
to  be  an  habitual  drunkard,  and  afterwanls  receives  the  premium  with- 
out canceling  the  policy,  the  insurer  thereby  waives  all  the  conditioua 
in  the  policy,  except  that  making  it  void  if  the  insured  dies  while  in- 
toxicated, or  from  the  effects  of  intoxication.     Id. 

Judgment  for  the  Amount  or  the  Policy,  with  interest  thereon 
from  the  time  that  the  policy  should  have  been  paid,  ie  proper,  where 
a  foreign  life  insurance  company  refuses  to  obey  an  order  of  court  aud 
pay  a  loss  which  occurred  six  year,  before.     The  officers  of   the  cor- 
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poration  in  another  state  cannot,  in  such  case,  be  punished  for  contempt 
for  disobeying  the  order  of  the  court.  Id. 
8.  Mutual  Benefit  Associations.  —  By-laws,  Articles  of  Association, 
and  certificates  of  membership  of  mutual  beueiit  associations  determine 
the  rights  of  the  members  and  of  the  association,  and  may  be  enforced 
by  the  parties  and  beneficiaries  according  to  their  respective  riglits  aa 
therein  provided.     Union  Mutual  Ass'n  v.  Montgomery,  519. 

7.  Mutual  BENEFrr  Association  —  Reasonable  By-law.  —  A  by-law  of 

a  mutual  benefit  association  providing  that  "  any  member  may  change 
the  beneficiary  designated  upon  application  in  writing,  stating  to  whom 
he  desires  such  benefits  paid,  the  surrender  of  his  old  certificate,  and 
the  payment  of  a  fee  of  one  dollar,"  is  a  reasonable  regulation  of  the  right 
of  the  member  to  exercise  the  power  of  appointment  of  the  beneficiary 
whenever  and  so  often  as  he  pleases.     Id. 

8.  Mutual  Benefit  Association.  —  Designated  Beneficiary  of  a  mem- 

ber of  a  mutual  benefit  association  has  no  interest  nor  vested  right 
in  the  fund  or  bounty  of  his  donor  until  the  death  of  the  latter. 
Therefore  the  consent  of  the  former  to  a  change  made  in  the  beneficiary 
is  not  required.     Id. 

9.  Mutual  Benefit  Associations.  — Designated  beneficiary  of  a  member  of 

a  mutual  benefit  association  has,  upon  the  death  of  such  member,  an  in- 
terest fixed  and  certain  in  the  bounty  of  his  donor,  and  he  may  compel 
the  corporation  to  levy  an  assessment  for  its  payment.     Id. 

10.  Mutual  Benefit  Associations  —  CoNSTRuanoN  of  Disposing  Clause. 
—  Where  a  member  of  a  mutual  benefit  association  designates  that 
his  benefits  shall  be  paid  to  his  son  and  daughter,  "if  living,"  and  "  if 
not  living,"  to  his  heirs,  or  if  either  be  dead,  then  to  the  survivor,  the 
words  "  if  living  "  and  "if  not  living  "  refer  to  living  at  the  time  of  the 
donor's  death,  and  the  provision  as  to  survivorship  applies  to  the  benefi- 
ciary surviving  him.     Id. 

11.  Mutual  Benefit  Associations  —  Construction  of  Disposition.  — 
Disposition  of  benefits  created  by  a  mutual  benefit  association  should  ba 
construed  the  same  as  a  bequest  by  will.     Id. 

12.  Mutual  Benefit  Associations.  —  Disposition  of  Benefits  made  by  a 
member  of  a  mutual  benefit  association  operates  and  vests  in  the  benefi- 
ciary from  the  death  of  the  member,  unless  an  intention  to  the  contrary 
appears.     Id. 

INTEREST. 
See  Usury;  Wills,  28. 

INTERMIXTURE  OP    GOODS. 
See  Attachment  and  Oarnishment,  4;  Trusts  and  Trustees,  1. 

JAILS  AND  PRISONS. 
See  Municipal  Corporations,  10-13. 

JUDGMENTS. 
I.  Clerk  as  Custodian  of  Records  of  Judgments  has  No  Authority  to 
Tamper  with  Them  by  adding  a  letter  to  the  name  of  a  judgment 
debtor  in  the  index,  and  if  1  e  does  so,  the  alteration  is  to  be  disregarded, 
and  the  record  is  to  be  regarded  as  it  stood  before  it  waa  tampered  with. 
.^tna  Life  Ins.  Co.  v.  Hesser,  297. 
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2.  Entry  in  Index  is  Necessary  to  Make  Judgment  or  Transcript  a 

Lien.  —  A  jndgment  or  transcript,  before  it  becomeg  a  lien,  must  be  of 
record  in  the  books  required  by  statute,  and  the  record  is  not  completed 
until  an  entry  is  made  in  the  index.     Id. 

3.  Judgment  is  not  Regarded  as  Rendered  until  It  has  been  Indexed, 

nor  is  the  filing  of  a  transcript  of  a  judgment  completed  so  as  to  make 
the  judgment  a  lien  until  it  is  indexed.     Id. 

4.  Judgment  not  Entered  in  "Index  of  All  Liens"  is  not  a  Lien  su- 

perior to  that  of  the  mortgage  of  a  subsequent  mortgagee  without  actual 
notice.  Id. 
6.  Collateral  Attack  on  Judgment.  —  Presumption  is,  that  upon  applica- 
tion to  a  chanceilor  in  a  matter  over  which  he  has  jurisdiction,  he  will 
make  a  proper  investigation  as  to  the  truth  of  the  allegations  contained 
therein;  and  unless  the  record  shows  the  contrary,  his  judgment  is  valid, 
and  not  subject  to  collateral  attack.    McGowan  v.  Lujbunow,  178. 

6.  Every  Doubt  should  be  Resolved  in  Favor  of  the  validity  of  a  judg- 

ment, where  the  rights  of  bona  fide  purchasers  are  involved.     Id. 

7.  Res  Judicata.  —  Judgment  in  Summary  Proceedings  against  attorneys 

for  moneys  received  by  them,  denying  the  motion,  is  an  adjudication 
that  such  attorneys  were  not  liable,  and  precludes  any  further  action 
against  either  of  them  to  enforce  any  liability  claimed  to  have  existed 
when  the  motion  was  made.  The  fact  that  the  plaintiff  in  the  prior  pro- 
ceeding only  asked  for  a  final  order  requiring  the  defendants  to  pay  over 
the  money  collected  by  them,  and  that  such  an  order,  if  obtained,  could 
not  have  been  enforced  by  execution,  does  not  impair  the  effect  of  the 
denial  of  the  motion.  A  prior  adjudication  is  not  nullified  by  the  failure 
of  the  moving  party  to  ask  for  all  the  relief  to  which  his  pleadings  enti- 
tle him.       Hawk  v.  Evans,  247. 

8.  Former  Adjudication  No  Bar  to  Proceedings  under  Curative  Act 

WHEN.  —  An  adjudication  declaring  void,  for  want  of  jurisdiction,  an 
assessment  and  levy  of  a  special  tax  by  a  board  of  supervisors  is  no  bar 
to  a  subsequent  proceeding  to  assess  and  levy  a  tax  for  the  samu  pur- 
pose, under  an  act  of  the  legislature  referring  to  such  adjudication,  and 
intended  to  validate  the  prior  proceedings  of  the  board  in  ordering  tlie 
work  for  which  the  tax  was  designed  to  pay.  Richman  v.  Supervisovs,  3U8. 
See  Executions,  1-3;  Landlord  and  Tenant,  6;  Pleading,  4,  6. 

JUDICIAL  NOTICE. 
See  Evidence. 

JURISDICTION. 
Judge  Acting  Outside  his  DisTRicr.  -  Where  a  magistrate  goes  outside 
the  limit  of  his  jurisdiction  and  undertakes  to  hold  his  court,  he  neither 
has  jurisdiction  of  the  subject-matter  nor  of  the  person,  and  no  waiver 
or  agreement  there  made  before  him  can  confer  jurisdiction  upon  him. 
Block  y.  Henderson,  1 38. 

JURY  AND  JURORS. 
See  Trial. 

JURY   TRIAL. 
See  Constitutional  Law,  2;  Trial. 
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JUSTICES    OF  THE  PEACE. 

1.  Ministerial  Act,  Liabilitt  of  Justice  of  Peace  for  Refusal  to  Per- 

form. —  The  issuing  of  the  writ  of  retorno  hahendo  by  a  justice  of  th* 
peace  is  an  official  act  which  it  is  his  duty  to  perform,  and  as  it  la  an  act 
purely  ministerial  in  its  nature,  involving  no  exercise  of  judgment  or  dis- 
cretion, he  is  liable  on  his  official  bond  for  his  refusal  or  neglect  to  per- 
form it.     State  V.  Carrich,  387. 

2.  Condition  of  Justice's  Bond  Embraces  Refusal  to  Perform  Minis- 

terial Act.  —  The  condition  of  the  official  bond  of  a  justice  of  the  peace, 
required  by  the  act  of  1876,  chapter  28,  that  he  "  will  truly  and  faith- 
fully discharge,  execute,  and  perform  all  and  singular  the  duties  and 
obligations  of  the  office  of  justice  of  the  peace,"  is  broad  enough  to  em- 
brace the  neglect  or  refusal  to  perform  any  ministerial  act,  the  perform- 
ance of  which  ia  devolved  upon  him  by  law.     Id. 

LANDLORD    AND  TENANT. 

1.  Right  to  Reserve  Title  to  Crops  until  Rent  is  Paid.  —  A  landlord 

when  making  a  lease  for  a  term  of  years  may  reserve  the  title  to  crop* 
grown  on  the  land  until  his  yearly  rent  and  advances  are  paid.  De 
Vaughn  v.  Howell,  162. 

2.  Where  the  Landlord  Reserves  the  title  to  the  crops  grown  on  the 

leased  land  until  his  rent  and  advances  are  paid,  and  during  the  term  the 
tenant  dies,  whereupon  the  landlord  takes  possession  and  gathers  the 
crop,  the  widow  of  the  tenant  is  entitled  to  the  balance  of  the  proceeds 
of  the  sale  thereof,  after  the  landlord's  rents  and  advances  are  paid  for 
that  year.    Id. 

3.  Fixtures.  —  A  Baker's  Oven,  Built  by  the  Tenant  upon  the  landlord's 

premises  in  such  manner  that  it  becomes  a  fixed  and  permanent  struc- 
ture, so  united  with  the  building  that  the  two  are  inseparable  without 
the  destruction  of  the  one  and  substantial  injury  to  the  other,  and  so 
built  that,  when  taken  down,  it  loses  its  character  as  an  oven,  and,  with 
the  exception  of  an  iron  lining  and  door,  becomes  mere  brick  and  mor- 
tar, is  not  a  removable  fixture.     Collamore  v.  Oillis,  460. 

4.  Recoupment.  —  In  an  action  for  use  and  occupation,  the  tenant  cannot 

recoup  the  cost  of  moving  during  his  term,  caused  by  an  alleged  breach  of 
his  lease,  if  at  the  end  of  the  term  he  would  have  been  put  to  the  same 
expense  in  moving.     Eddy  v.  Coffin,  441. 

5.  Judgment  as  Evidence.  — In  an  action  for  use.and  occupation, the  tenant 

cannot  place  in  evidence  a  judgment  in  a  summary  process  by  a  third 
person  against  the  landlord,  when  no  execution  has  issued  on  such  judg- 
ment, and  the  tenant  has  received  no  notice  from  such  third  person,  has 
not  attorned  to  him,  but  has  held  undisturbed  possession  under  the  land- 
lord, until  the  end  of  his  tenancy.    Id. 

6.  Landlord's  Lien,  Recoupment  for  Amount  of.  — If  a  landlord  having  a 

lien  on  a  tenant's  crop  unlawfully  converts  it,  he  is,  when  sued  for  such 
conversion,  entitled  to  have  deducted  from  the  damages  otherwise  allow- 
able the  amount  of  such  lien.    Jones  v.  Horn,  17. 

LARCENY. 
See  Criminal  Law,  36-40. 

LEGACIES. 
See  Wills. 
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libel  and  slander. 

1.  Written  or  Printed  Words  which  are  injurious  to  a  person  in  hia 

oflELce,  profession,  or  calling,  or  which  impeach  the  credit  of  any  mer- 
chant or  trader,  by  imputing  to  him  insolvency,  or  even  embarrassment, 
are  libelous.     Hayes  v.  Press  Company,  874. 

2.  Office  of  Innuendo  is  to  aver  the  meaning  of  the  language  published; 

but  if  the  common  understanding  of  mankind  takes  hold  of  the 
published  words,  and  at  once,  without  difficulty  or  doubt,  applies  a 
libelous  meaning  to  them,  an  innuendo  is  not  needed,  and,  if  used,  may 
be  treated  ais  surplusage.     Id, 

3.  Question  for  .Iury.  —  Where  a  newspaper  publication  under  the  head- 

line "Hotel  Proprietors  Embarrassed,"  stating  that  judgment  has  been 
entered  against  the  hotel  proprietors  on  a  note  payable  on  demand, 
is  alleged  to  be  libelous,  with  an  innuendo  that  the  meaning  of  such 
publication  was,  that  "plaintiflf  was  in  bad  circumstances,  insolvent, 
and  unworthy  of  credit,"  it  is  for  the  jury  to  say  whether  the  publica- 
tion meant  what  is  alleged  in  the  innuendo;  and  if  they  find  that  it  did, 
the  publication  is  libelous.     Id. 

4.  Privileged  Communication.  —  A  publication  in  a  newspaper  under  the 

head-line  "Hotel  Proprietors  Embarrassed "  that  judgment  has  been 
entered  against  them  on  a  note  payable  on  demand  is  not  privileged, 
but  is  libelous.     Id. 

5.  A  Motion  for  an  Order  against  an  attorney  to  compel   him  to  pay 

over  money  collected  by  him,  containing  only  the  essential  facts  to  enti- 
tle the  plaintifif  to  the  relief  asked,  is  a  privileged  communication,  and 
not  libelous.     Hawk  v.  Evans,  247. 

6.  Evidence  of  Character.  —  Plaintiff  in  action  for  slander  cannot  show 

his  general  good  character  and  reputation  as  part  of  his  main  case,  even 
though  he  is  asked  upon  cross-examination  in  relation  to  specific  acts, 
which,  if  true,  might  tend  to  discredit  his  character  and  reputation. 
Hitchcock  V.  Moore,  474. 

7.  Evidence  of  Character. — In  slander,  plaintiff's  character  is  presumed 

to  be  of  the  best,  and  until  it  is  assailed  he  cannot  introduce  evidence 
to  add  to  or  increase  its  virtue.     Id. 

8.  Evidence  —  Animus  of  Witness.  —  Where  plaintiff  in  action  for  slander 

has  testified  to  defendant's  bitter  feeling  toward  him  because  of  certain 
divorce  proceedings,  he  may  be  cross-examined  fully  as  to  such  proceed- 
ings, in  order  to  show  his  animus,  motive,  and  bias.     Id. 

9.  Privileged    Communications.  —  Plaintiff  in  action  for  slander  cannot 

be  compelled  on  cross-examination  to  divulge  communications  made  by 
him  to  his  divorced  wife  during  marriage,  nor  can  she  testify  thereto.    Id. 

10.  Pleading  and  Practice.  — Conversation  not  Shown  to  re  Connected 
with  the  Suit  is  inadmissible,  and  it  is  error  to  admit  it,  and  after  it 
is  stricken  out  to  allow  counsel  to  comment  upon  it  to  the  jury.     Id. 

IL  Evidence  in  Mitigation  of  Damages.  —  Defendant  in  slander  cannot, 
in  mitigation  of  damages,  prove  threats  uttered  by  plaintiff  against 
him,  unless  he  can  show  that  such  threats  were  communicated  to  him 
before  the  time  when  he  is  alleged  to  have  spoken  the  slanderous  words. 
Id. 

LIMITATION  OF  ACTIONS. 

I.  Maryland  Statute  of  Limitations  may  be  Pleaded  in  Bar  to  the  re- 
covery in  Maryland,  against  a  stockholder  of  a  corporation  of  New  York, 
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for  a  debt  of  the  corporation  for  which  he  is  made  liahle  by  the  laws  of 
New  York,  and  this  defense  may  be  interposed  by  demurrer.  AUriU  v. 
Huntington,  344. 

5.  Wherk  Title  is  Acquired  bt  Patent  from  the  Unitbd  States,  the 

statute  of  limitations  cannot  operate  against  such  patentee  until  his 
right  to  the  patent  becomes  perfect,  and  such  right  is  not  perfect  in 
one  who  has  made  an  additional  homestead  entry  under  the  laws  of  the 
United  States  until  the  patent  certificate  issues  upon  which  such  patent 
was  based.     Nidioh  v.  Council,  20. 

8.  Possession  of  Land  by  One  Holding  under  a  Contract  for  its  pur- 
chase is  the  possession  of  his  vendor,  and  is  available  by  the  latter 
in  making  out  statutory  period  of  limitation.  Mabary  t.  Dollarhidt^ 
639. 

4.  Possession,  to  be  of  Ant  Avail  under  the  Statute  of  Limitations, 
MUST  BE  Adverse  as  well  as  continuous.      Id. 

6.  Cause  of  Action  against  a  Sheriff  for  not  Paying  over  the  Pro- 

ceeds of  Attached  Property  does  not  Accrue  until  there  has 
been  a  final  judgment  in  the  attachment  suit  establishing  plaintiff's  right 
to  such  proceeds.  This  rule  is  not  varied  nor  rendered  inapplicable 
by  the  fact  that  there  was  an  order  of  court  made  during  the  pendency 
of  the  action  requiring  such  proceeds  to  be  paid  to  the  clerk  of  the  court. 
State  V.  Finn,  654. 

6.  Payments    Made    by  the    Sureties  of  a  Sheriff  Waive  the  Bar 

OF  THE  Statute  of  Limitations,  which  might  have  otherwise  in- 
terposed for  their  protection.     Id. 

7.  Action   to  Set  Aside    Fraudulent   Conveyance  is  Barred  in  Five 

Years  from  Discovery  of  the  fraud,  and  the  fraud  will  be  presumed 
to  be  discovered  when  such  conveyance  is  filed  for  record,  unless  the 
plaintiff  shows  that  the  knowledge  with  which  he  is  charged  by  the 
recording  of  the  deed  was  not  available  to  liiin  as  a  basis  for  further  in- 
quiry, which  would  have  led  to  the  discovery  of  the  fraud.  Hawley  v. 
Page,  275. 

8.  NoiiCE  OF  Fraud  from  Record  OF  Deed.  —  Statute  of  Limitations  does 

not  Begin  to  Run  until  the  actual  discovery  of  a  fraud,  and  hence  an 
action  is  not  barred  in  five  years  from  the  date  of  the  recording  of  the 
deed,  in  a  case  where  an  action  is  brought  to  cancel  a  decree  of  foreclos- 
ure and  the  deed  obtained  thereunder,  on  the  ground  of  fraud  in  ob- 
taining the  decree  in  violation  of  an  agreement  to  dismiss  the  foreclosure 
proceedings,  and  in  securing  judgment  for  the  mortgage  debt  after 
nearly  the  whole  of  it  liad  been  paid,  and  then  by  concealing  from  the 
mortgagor  the  fact  that  the  decree  of  foreclosure  and  the  deed  had  been 
made,  obtaining  from  the  latter  the  remainder  of  the  amount  of  the 
mortgage;  the  mortgagee  thus  taking  advantage  of  the  ignorance  of  the 
mortgagor,  whose  confidential  adviser  he  was,  and  making  no  demand 
for  the  possession  of  the  property  until  the  last  payment  had  been  made, 
the  mortgagor  all  this  time  paying  the  taxes  and  making  improvements 
on  the  property.  Jacobs  v.  Snyder,  235. 
See  Ejectment,  1;  Estates  of  Decedents,  4;  Official  Bonds,  1;  Plead- 
ing, 3;  Remaindermen  and  Reversioners;  Trusts  and  Trustees,  6. 

MALICIOUS   ATTACHMENT. 
See  Attachment  and  Garnishment,  7-10. 
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MALICIOUS  DESTRUCTION  OF  PROPERTY. 
See  Criminal  Law,  42-44. 

MARRIAGE  AND  DIVORCE. 
See  Fkaudulent  Conveyances,  1-4. 

•  MARRIED  WOMEN. 

See  Nbootiablb  Instruments,  15;  Physicians  and  Surokons,  1. 

MASTER  AND  SERVANT. 

1.  Termination  of  Employment  by  Death.  —  Under  a  coatract  for  the 

rendition  of  personal  services  to  a  partnership  in  its  current  business, 
where  nothing  is  expressed  to  the  contrary,  both  parties  should  be  re- 
garded as  having  by  implication  intended  a  condition  dependent,  on  the 
one  hand,  upon  the  life  of  the  employee,  on  the  other,  upon  the  life  of  the 
partnership,  provided  the  death  in  either  case  is  not  voluntary.  Grig<j» 
V.  Swift,  176. 

2.  Termination  op  Employment  by  Act  of  God.  —  Where  a  contract  for 

personal  yearly  services  to  a  partnership  becomes  impossible  of  perform- 
ance by  reason  of  the  death  of  one  of  the  partners,  which  works  a  disso- 
lution of  the  partnership,  the  servant  has  no  right  to  recover  upon  the 
same  against  the  surviving  partner  for  services  never  actually  rendered. 
Id. 

5.  Fellow-servants,  Who  are.  — A  watchman  whose  duty  it  is  to  guard  a 

crossing,  and  to  signal  approaching  cars  to  stop  and  start,  so  that  they 
may  not  pass  each  other  on  a  particular  curve,  and  a  gripuian  in  charge 
of  one  of  such  cars,  are  fellow  servants,  and  their  common  employer  is 
not  answerable  to  either  for  an  injury  resulting  from  the  negligence  of 
the  other.  Murray  v.  St.  Louis  etc.  R'y  Co.,  661. 
4.  Servants  are  in  a  Common  Employment  when  they  are  engaged  under 
the  same  master  in  the  same  general  business.     Id. 

6.  Master   is  not    Liable  for   Damages   Sustained  by  Employee  from 

Negligence  of  Co-employee,  notwithstanding  the  latter  was  higher 
in  authority  than  the  one  who  received  the  injury.  Wilson  v.  Dtinreat.h 
etc.  Co.,  304. 

6.  Master  is  not  Liable  for  Aar  of  Employee  in  Directing  Use  of  Un- 

safe Machinery,  where  it  is  not  shown  that  the  latter  had  authority 
to  direct  what  machinery  or  appliance  sliould  be  used.     Id. 

7.  Declarations  of  Fellow-servant,  not  Part  of  Res  Gest^,  Inadmis- 

sible. —  Declarations  or  admissions  of  an  agent  or  employee,  made  at 
times  far  removed  from  the  act  to  which  they  relate,  are  incompetent 
as  evidence  against  the  principal  or  master.     Id. 

8.  Evidence  of  Contributory  Negligence,  What  Admissible.  —  Where  an 

action  is  brought  by  an  employee  to  recover  damages  for  an  injury  sus- 
tained by  him  in  riding  down  a  tramway  in  a  car,  evidence  that  the 
plaintiff  had  been  warned  of  the  danger  of  getting  on  the  car,  and  that 
he  knew  it  was  a  perilous  ride,  is  admissible,  as  bearing  upon  the  ques- 
tion of  contributory  negligence.     Id. 

9.  Evidence.  —  To  Show  Want  of  Care  Either  in  Employing  or  Retain- 

ing A  Servant,  it  is  competent  to  put  in  evidence  his  general  reputation 
of  unfitness  for  the  duties  assigned  him,  and  also  to  prove  specific  acts  of 
negligence  or  incompetency,  knowleilge  of  which  has  been  brought  home 
to  his  employer.     Orube  v.  Missouri  P.  R'y  Co.,  645. 
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10.  Skrvants  Injitred  out  of  Lines  of  their  Usual  Dutt.  —  In  case  of  an 
emergency,  a  servant  may  of  his  own  volition  step  outside  of  his  usual 
duty.  If  the  departure  be  such  a  one  as  the  necessity  of  the  case  fairly 
and  reasonably  calls  for,  keeping  in  view  the  character  of  the  work 
which  the  servant  has  contracted  to  perform,  then  such  departure  will 
not  of  itself  defeat  a  recovery  of  damages  in  case  he  is  injured.  Bari-y 
v.  Hannibal  etc.  R'y  Co.,  610. 

11.  Risks  Assumed  by  Constructing  Engineer  of  Railroad  by  Virtue  of 
HIS  Employment. — An  engineer  employed  in  the  construction  of  a 
railroad  track,  but  not  responsible  for  its  condition  after  it  is  laid,  as- 
•umes,  by  virtue  of  his  employment,  such  risks  as  are  incident  to  the 
operation  of  trains  upon  such  a  track  in  a  reasonably  prudent  and  care- 
ful manner;  but  he  does  not  assume  risks  which  are  the  result  of  run- 
ning trains  at  an  nnreasonably  high  rate  of  speed  over  a  track  in  a  bad 
and  dangerous  condition.  And  if  he  is  injured  by  the  derailment  of  a 
train  through  the  company's  negligence  in  caring  for  and  keeping  the 
newly  made  track  in  place,  and  in  running  such  train  at  a  dangerously 
rapid  rate  over  a  wet  and  yielding  track,  the  company  will  be  liable. 
Meloy  V.  Chicago  etc  R'y  Co.,  325. 

12.  Minor  Servants  Assume  Those  Ordinary  Risks  of  their  Servicb 
which  are  obvious  to  them,  or  which  have  been  pointed  out  in  a  manner 
suited  to  their  youth  and  inexperience.  They  cannot  ignore  the  duties  of 
common  prudence  or  the  instruction  of  their  superiors  to  guard  them- 
selves from  apparent  danger  consequent  upon  their  employment.  Smith 
V.  Irwin,  699. 

13.  Employer  of  a  Minor,  when  the  Employment  is  Hazardous  in  its  na- 
ture, is  under  the  duty  to  give  him  notice  of  the  danger,  and  such  instruc- 
tion as  will  enable  him  to  comprehend  and  avoid  it.  These  instructions 
and  precautions  must  be  so  graduated  to  the  youth's  ignorance  and  inex- 
perience as  to  make  him  fully  aware  of  the  danger  to  him,  and  to  place 
him  substantially  in  the  same  position  as  if  he  were  an  adult.     Id. 

14.  Nkgligence  in  the  Management  of  Hand-car.  —  Where  the  evidence 
shows  that  an  engineer  was  killed  by  being  run  over  by  a  hand-car,  and 
that  such  car  was  being  run  at  a  high  rate  of  speed,  and  at  a  time  when 
it  had  no  right  to  be  on  the  track,  when  the  persons  operating  it  knew 
that  the  train-men  would  be  at  work,  and  would  not  be  on  the  watch  for 
it,  and  were  not  on  close  watch  of  the  track  in  advance  of  them,  and 
that  if  they  had  been  they  would  have  seen  the  deceased,  it  sufficiently 
appears  that  such  hand-car  was  negligently  operated,  and  that,  from 
this  cause,  such  engineer  came  to  his  death.  Barry  v.  Hannibal  etc.  R'y 
Co.,  610. 

15.  Contributory  Negligence  in  not  Obeying  Rules  of  a  Railway  Cor- 
poration. —  An  engineer  should  not  be  held  guilty  of  contributory 
negligence,  on  a  demurrer  to  the  evidence,  because,  when  injured,  he 
was  not  on  his  engine,  as  required  by  a  rule  of  the  company,  if  it  further 
appears  that  there  was  an  established  usage  of  the  defendant's  engineers, 
known  and  acquiesced  in  by  its  superior  officers,  to  allow  engineers  to 
alight  from  their  engines,  and  to  permit  their  firemen  to  make  short 
moves,  the  engineers  remaining  sufficiently  near  to  give  directions. 
This  custom  amounted  to  an  abandonment  of  the  rule  to  the  extent  of 
the  custom.     Id. 

See  Carriers;  Nkgliosnos;  Railroad  Companiis. 
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MERGER  OF  CRIMES. 
See  Criminal  Law,  40. 

MISTAKE. 
See  Arbitration  and  Award,  1,  3. 

MORTGAGES. 

Parties.  —  Mortgagbes  are  properly  made  parties  defendant  to  a  suit  in 
equity  the  result  of  which  may  be  to  impair  their  security.  Everett  v. 
Edwards,  462. 

A  Mortgagee  while  Prosecuting  an  Action  on  the  equity  side  of  the 
court  for  foreclosure  of  his  mortgage,  in  which  he  asks  that  execution 
may  be  awarded  him  for  any  balance  left  unpaid  by  the  proceeds  of  the 
sale  of  the  mortgaged  premises,  cannot  at  the  same  time  maintain  an 
action  on  the  law  side  of  the  court  on  his  note  or  bond.  Anderson  v. 
Pilgrani,  917. 

Where  Several  Notes,  Maturing  at  Different  Times,  are  secured 
by  one  mortgage,  and  an  action  to  foreclose  it  is  commenced,  and  based 
on  one  of  the  notes  then  overdue,  the  mortgagee  may  maintain  an  action 
at  law  on  another  of  the  notes  when  it  matures,  and  while  the  foreclosure 
suit  is  still  pending.     Id. 

When  a  Mortgage  is  Made  to  Secure  Several  Notes  whicli  mature 
at  different  times,  and  are  assigned  to  different  persons,  and  the  proceeds 
of  the  mortgaged  property  are  not  sufficient  to  pay  all  of  the  notes,  such 
proceeds  nmst  be  distributed  among  the  different  holders  pro  rata,  irre- 
spective of  the  dates  of  the  assignments  or  of  the  maturity  of  the  differ- 
ent notes.     Pemel  v.  Brookmire,  23. 

Equitable  Mortgage.  —  Any  Agreement  Which  Shows  an  Intention 
TO  Create  a  Lien  is  an  equitable  mortgage.  Therefore  a  promissory 
note,  followed  by  the  statement  that  the  note  is  given  "  as  aid  for  that 
of  the  purchase-money  "  of  a  certain  parcel  of  land,  a  description  of 
such  land,  and  the  further  statenieut  that  a  "  vendor's  lien  is  hereby  re- 
served on  such  land  fur  the  purchase-money,"  constitutes  an  equitable 
mortgage,  though  not  given  to  the  vendor  of  the  land  described.  Bell  v. 
Pelt,  67. 

Damages,  where  Defendant  has  a  Special  Lien  or  Interest.  —  If  the 
defendant  is  a  mortgagee,  and  as  such  is  entitled  to  the  possession  of 
and  is  vested  with  power  to  sell  property  which  he  unlawfully  seizes, 
and  he  becomes  a  wrong-doer  by  reason  of  his  manner  of  acquiring  pos- 
session, or  of  some  irregularity  in  making  the  sale,  he  is  liable  to  his 
mortgagor  only  for  the  value  of  the  property  at  the  time  of  the  conver- 
■ion,  less  the  amount  of  the  mortgage  lien.  Jones  v.  Horn,  17. 
See  Appeal  and  Error,  1;  Chattel  Mortgages. 

MOTIONS. 
See  Pleading,  4,  5. 

MUNICIPAL  CORPORATIONS. 
Liability  for  Streets  Defectivf.  for  Want  of  Funds.  —  Want  of 
funds,  and  an  absence  of  power  to  raise  money  by  taxation  or  otherwise, 
or  to  enforce  contributions  ol  labor  from  the  residents  of  the  town,  to 
Am.  St.  Kkp..  Vol.  XIV.— 62 
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repair  its  streets  will  free  a  municipality  from  responsibility  for  injuries 
sustained  from  defective  streets  and  sidewalks.  This  rule  does  not  apply 
when  the  city  charter  gives  extensive  powers  of  taxation  for  the  purpose 
of  laying  out  and  improving  its  streets  and  avenues.  Whitfield  v.  City  of 
Mtr'uiian,  596. 

2.  Liability  for  Defective  Streets.  —  A  city  is  not  called  upon  to  open 
new  streets  in  advance  of  public  needs,  and  even  where  a  street  has  been 
accepted,  a  diflferent  and  less  degree  of  care  may  suffice  for  one  infre- 
quently used  than  for  those  in  the  heart  of  the  city.  Because  a  street 
is  little  used,  the  city  cannot  permit  pitfalls  and  dangerous  precipices  to 
be  made  or  continued  in  it  without  becoming  liable  in  damages  therefor. 
Id. 

8.  Notice  Presumed  op  DEFEcrnvE  Street.  — City  must  know,  and  re- 
pair within  a  reasonable  time,  defects  in  its  streets.  If  a  street  has  been 
in  a  dangerous  condition  for  five  or  six  years,  it  is  presumed  that  the 
city  knew  or  ought  to  have  known  of  such  condition,  and  it  is  liable  in 
damages  to  one  who  is  injured  through  such  condition  of  the  street. 
Id. 

4.  Notice  of  Defects  in  Street.  —  One  who  has  sustained  damage  need 
not  prove  that  the  city  had  actual  notice  of  the  defect  in  the  street  which 
caused  the  damage.  The  circumstances  of  each  case  must  determine 
whether  constructive  notice  of  the  defect  is  to  be  attributed  to  the  city, 
but  where  the  defect  is  manifest,  and  of  such  dangerous  character  as  to 
obtrude  its  existence  upon  a  casual  observer,  and  has  existed  through 
many  years,  the  city  is  guilty  of  negligence  and  liable  in  damages.     Id. 

6.  Notice  —  Negligence. — A  municipal  corporation  cannot  be  held  liable 
for  damages  occurring  by  reason  of  a  defect  in  its  streets,  sidewalks, 
sewers,  or  bridges,  when  it  had  no  notice  thereof,  nor  when  such  de- 
fect has  not  existed  for  sufficient  time  from  which  notice  can  be  inferred; 
provided  the  corporation  has  been  guilty  of  no  negligence  in  construct- 
ing or  repairing  the  same.     Mayor  of  Montezuma  v.  Wilson,  150. 

6.  Negligence — Proximate  Cause  —  Remedy. — Where  a  city,  in  con- 

structing a  sewer,  negligently  uncovers  a  water-pipe  and  leaves  it  exposed 
so  that  the  water  in  it  is  allowed  to  freeze,  thus  cutting  off  the  supply  of 
a  party  with  whom  the  city  is  under  contract  to  furnish  water,  so  that 
he  cannot  by  the  use  of  reasonable  diligence  obtain  a  supply  from  that 
or  other  sources,  and  is  thereby  injured,  he  may  maintain  an  action  of 
tort  against  the  city  for  damages,  and  need  not  rely  on  his  action  on  his 
contract,  as  the  exposure  of  the  supply-pipe  is  the  proximate  cause  of 
the  injury.     Stock  v.  City  of  Boston,  430. 

7.  Liability  for  Negligence.  —  The  liability  of  a  city  or  town  for  the  neg- 

ligence of  its  officers  or  agents  depends  upon  whether  it  is  exercising 
governmental  duties,  or  powers  and  privileges  conferred  for  its  own 
benefit.     Moffitt  v.  Asheville,  810. 

8.  Liability  for  Negligence.  —  Municipal  corporations,  acting  within  the 

purview  of  their  authority,  and  in  their  ministerial  or  corporate  character, 
in  the  management  of  property  for  their  own  benefit,  or  in  the  exercise 
of  powers,  assumed  voluntarily  for  their  own  advantage,  are  impliedly 
liable  for  damage  caused  by  the  negligence  of  their  officers  and  agents, 
though  they  may  be  engaged  in  some  work  that  will  inure  to  the  gen- 
eral benefit  of  the  municipality.  Grading  streets,  cleansing  sewers, 
or  keeping  wharves  in  safe  condition,  from  which  a  profit  is  derived* 
are  duties  of  this  character.     Id. 
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9.  LiABrLiTT  FOR  Negligence.  —  Where  a  city  or  town  is  exercising  the  ju- 

dicial, discretionary,  or  legislative  authority  conferred  by  its  charter,  or 
is  discharging  a  duty  imposed  solely  for  the  public  benefit,  it  incurs  no 
liability  for  the  negligence  of  its  officers,  though  acting  under  color  of 
office,  unless  some  statute  imposes  such  liability;  as,  for  example,  a  city 
is  not  liable  in  damages  for  an  assault  with  excessive  force,  committed 
by  its  peace-officer  in  making  an  arrest  for  an  assault.     Id. 

10.  Duties  and  Liabilities  in  Relation  to  Prisons.  —  Under  the 
constitution  and  laws  of  North  Carolina,  a  city  is  liable  in  dam- 
ages only  for  a  failure,  either  to  so  construct  its  prison,  or  to  provide 
it  with  fuel,  bed-clothing,  heating  apparatus,  attendance,  and  such 
other  things  necessary,  as  to  secure  to  the  prisoners  committed  to  it  a 
reasonable  degree  of  comfort,  and  protect  them  from  such  bodily  suffer- 
ing as  would  injure  their  health;  and  when  the  city  has  complied  with 
such  requirements,  it  is  not  liable  for  the  sickness  or  suffering  of  a  pris- 
oner, even  if  caused  by  the  neglect  of  the  jailer,  policeman,  or  attend- 
ants to  keep  fires  burning  all  night,  or  to  give  the  prisoner  necessary 
bed-clothing.     Id. 

11.  Duties  in  Relation  to  Prisons.  —  It  is  the  duty  of  the  governing 
officers  of  a  municipal  corporation  to  exercise  ordinary  care  in  procuring 
articles  essential  to  the  health  and  comfort  of  prisoners  in  its  prison, 
and  of  superintending  their  subordinates  in  immediate  control,  so  far, 
at  least,  as  to  replenish  the  supply  of  such  necessary  articles,  when  noti- 
fied that  they  are  needed,  and  of  employing  such  agents,  and  raising  and 
appropriating  such  money,  as  may  be  necessary  to  keep  the  prison  in 
such  condition  as  to  secure  the  comfort  and  health  of  the  inmates. 
Id. 

12.  Liability  for  Neglect  of  Jailers.  —  Neither  counties  nor  towns  are 
required,  as  a  general  rule,  to  answer  in  damages  for  injuries  to  prisoners 
caused  by  the  neglect  of  their  respective  jailers,  policemen,  or  guards, 
who  may  have  immediate  charge  and  custody  of  them,   and  of  which 

•    the  governing  officials  of  such  corporations  have  no  notice.    Id. 

13.  Liability  in  Relation  to  Prisons.  —  Where  the  window-glass  in 
the  window  of  a  police  prison  has  been  broken,  and  the  bed-clothing 
furnished  for  its  inmates  has  been  destroyed,  but  the  governing 
officers  of  the  town  are  not  shown  to  have  had  actual  notice  of  the  break- 
ing or  destruction,  or  to  have  been  negligent  in  omitting  to  provide 
for  such  superintendence  of  the  prison  as  would  naturally  be  expected 
to  give  them  timely  information  of  its  condition,  there  is  not  such  failure 
in  discharging  their  duties  as  will  subject  the  corporation  to  liability 
in  damages,  in  the  absence  of  proof  that  they  retained  careless  or  in- 
competent jailers  or  servants  after  notice  of  their  character.     Id. 

14.  Railways— Speed  of  Trains.  —A  State  has  Power  to  Regulate 
THE  Speed  of  Trains,  and  to  make  other  reasonable  regulations  for  the 
movement  of  locomotives  and  trains  of  cars  in  cities,  towns,  and  other 
public  places.     Orube  v.  Missouri  P.  Ry  Co.,  645. 

15.  Railways  —  Municipal  Corporations.  —  The  Powkr  to  Enact  Regu- 
lations OF  Speed  of  Cars  and  Trains  on  railways  may  be  delegated 
to  cities  and  towns.     Id. 

16.  Railways  —  Municipal  Corporations,  Power  of,  to  Regulate  Spkbd 
OF  Trains  while  Running  over  Private  Property.  —  An  ordinance 
of  a  city  regulating  the  speed  at  which  trains  may  be  moved  in  such  city 
is  applicable  while  such  trains  are  being  run  over  private  lands  of  a  rail- 


980  Index. 

way  corporation  in  a  populous  city,  when  such  lands  are  not  within  any 
inclosure,  and  are  open  to  the  public.     Id. 

17.  Railways  —  Municipal  Corporation,  Construction  of  Ordinance  or. 
—  An  ordinance  of  a  municipal  corporation  which  prohibits  the  move- 
ment of  cars  and  locomotives  and  trains  for  any  purpose  whatever, 
except  there  be  displayed  on  the  moving  front  a  light,  controls  the 
movements  of  trains  on  the  private  switch-yards  and  grounds  of  the 
railway  company  as  well  as  on  the  streets  and  other  public  places.    Id. 

18.  Street-raii.road  —  Rights  of  ABurriNO  Owner.  —  The  construction 
and  operation  of  a  railroad  in  the  street  in  front  of  the  property  of  an 
abutting  owner,  without  his  consent,  and  without  his  being  compen- 
sated, is  an  invasion  of  his  legal  rights,  for  which  he  may  recover  dam- 
ages.    Theobald  v.  Louisville  etc.  R'y  Co.,  564. 

19.  Streets  are  Established  for  the  accommodation  of  the  public  gen- 
erally, in  passing  from  place  to  place,  and  for  other  incidental  and 
necessary  uses.  They  are  for  the  benefit  of  all,  and  no  one  has  any 
exclusive  rights  or  privileges  therein,    fd. 

20.  Street- railroads  are  Permanent  Structures  in  the  streets,  the  use 
of  which  are  private  and  exclusive.  They  confer  upon  individuals  or 
corporations  rights  which  are  incompatible  with  those  of  the  public  or 
of  adjacent  proprietors.      Id. 

21.  Laying  out  of  Public  Streets  creates  two  co-existent  rights,  one  be- 
longing to  the  public,  to  use  and  improve  them  for  ordinary  purposes, 
the  other  belonging  to  the  abutting  owner,  to  have  access  to  and  from 
his  property  over  them,  and  to  make  such  use  of  them  as  is  customary 
anil  reasonable.     Both  are  valuable,  and  each  is  inviolable.     Id. 

22.  Abutting  Owner's  Right  to  Use  the  Street  as  a  street  is  as  much 
property  as  the  street  itself,  and  neither  the  public,  a  corporation,  nor 
an  individual  can  lawfully  deprive  him  of  it,  against  his  will,  without 
compensation.     Id. 

23.  Where  Streets  are  Needed  for  Railroad  Purposes,  or  for  any  other 
purpose  inconsistent  with  the  ordinary  use  of  a  public  street,  the  rights 
and  interests  of  the  abutting  owners  must  be  obtained,  with  their  con- 
sent, or  by  the  exercise  of  the  right  of  eminent  domain.     /(/. 

24.  Street- RAILROADS — Rights  of  Abuitinq  Owners. — Where  the  pub- 
lic have  only  an  easement  in  the  street,  and  the  fee  is  in  the  abutting 
owner,  a  steam-railroad  cannob  be  lawfully  constructed  and  operated 
thereon  against  his  will  and  without  compensation.     Id. 

25.  Streets  —  Rights  of  Abutping  Owners. —  Where  the  fee  to  a  street 
is  in  the  public,  free  from  any  trust  or  duty,  it  may  be  disposed  of  for 
any  purpose  that  the  public  may  deem  proper;  but  whether  the  abutting 
owner  has  simply  an  easement  in  the  street  while  the  fee  is  in  the  pub- 
lic, or  some  other  person,  or  whether  he  has  both  the  fee  and  an  ease- 
ment, he  is  entitled  to  require  that  nothing  shall  be  done  in  derogation 
of  his  rights,  without  his  consent,  or  witliout  compensation.     Id. 

See  Animals,  2;  Notice,  12;  Schools. 

MURDER. 
See  Criminal  Law,  23-35. 

MUTUAL  BENEFIT  ASSOCIATIONS. 
See  Insurance,  6-12. 
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NEGLIGENCE. 

1.  Oedinart  Care  is  Such  as  a  Person  of  Ohdinart  Prttdence  akd  Cau- 

tion, according  to  the  standard  of  the  usual  and  general  experience  of 
mankind,  would  exercise  in  the  same  situation  and  circumstances  as 
those  of  the  person  whose  conduct  in  that  regard  is  in  question  in  a 
given  case.     Tetherow  v.  St.  Joseph  etc.  R'y  Co.,  617. 

2.  Proximate  Cause  of  Injury,  —  Where  a  person  wrongfully  and  negli- 

gently opens,  and  leaves  open,  the  fence  of  an  inclosure  surrounded  by  a 
country  largely  fenced  with  barbed  wire,  which  is  especially  dangerous 
to  valuable  horses  running  at  large,  and  a  highly  bred  mare  escapes  from 
such  inclosure  through  the  opening  in  the  fence,  and  is  injured  by  be- 
coming entangled  in  a  barbed-wire  fence,  the  wrongful  and  negligent  act 
of  such  person  in  opening  and  leaving  open  the  fence  is  the  proximate 
cause  of  the  injury.      West  v.  Ward,  284. 

8.  Where  a  City  Railroad  Company  is  engaged  in  laying  a  track  in  s 
public  street,  and  negligently  leaves  rails  projecting  beyond  a  tem- 
porary barrier  inclosing  the  place  where  the  track  is  being  laid,  it  is 
liable  in  damages  to  one,  who,  traveling  at  night,  and  exercising  due  care, 
is  injured  by  coming  in  contact  with  such  projecting  rails,  notwith- 
standing the  fact  that  the  injury  was  sustained  at  other  than  a  regular 
street  crossing,  and  that  the  work  was  being  done  by  an  independent 
contractor.      Woodman  v.  Metropolitan  R.  R.  Co. ,  427. 

i.  Damages  for  Personal  Injury  from  Unguarded  Elevator-well.  — 
Where  the  opening  in  the  wall  of  a  building  for  access  to  an  elevator 
from  a  street  is  outside  the  limits  thereof,  the  owner  or  occupier  of  th* 
building  and  elevator  is  not  liable  in  damages  to  one  who  is  injured  by 
being  pushed  into  and  falling  down  the  elevator-well,  while  the  elevator 
is  in  use,  in  the  absence  of  proof  of  negligence  in  such  owner  or  occupier, 
or  that  the  opening  was  not  so  constructed  as  to  be  closed  by  doors  or 
proper  barrier  when  the  elevator  was  not  in  use.  Mclntire  v.  Roberts, 
432. 

6,  When  a  Question  of  Law.  —  The  court  cannot  properly  pronounce  cer- 
tain facts  to  constitute  negligence,  as  a  question  of  law,  unless  no  other 
inference  may  be  fairly  and  reasonably  drawn  from  the  testimony  ou 
the  subject.     Tetherow  v.  St.  Joseph  etc.  R'y  Co.,  617. 

6.  Whether  by  the  Use  of  Ordinary  Care  a  pregnant  woman  could  avoid 

the  consequences  to  herself  of  the  negligence  of  a  railway  company 
in  not  providing  a  safe  and  suitable  landing-place  to  alight  from  the 
cars,  the  conductor  having  designated  the  place  as  suitable  and  assisted 
her  to  alight,  is  a  question  for  the  jury.  The  matter  being  doubtful, 
and  the  doubt  not  being  soluble  by  the  record  to  the  satisfaction  of  tliis 
court,  the  judgment  of  the  superior  court  denying  the  company  a  new 
trial  will  not  be  reversed.    Geonjia  Railroad  and  Bankimj  Co.  v.  Usry,  140. 

7.  The  Like  Rule  Holds  Touching  the  Question  whether,  after  receiving 

the  injury,  the  woman  could,  consistently  with  ordinary  prudence,  un- 
dertake a  short  journey  to  reach  her  home,  rather  tliaii  remain  at  the 
station  and  take  immediate  precautions  to  obviate  the  threatened  conse- 
quences.    Id. 

8.  Question   for   Jury.  —  An   engineer  will    not  be    adjudged   guilty  of 

negligence,  as  a  matter  of  law,  merely  from  the  fact  that  he  stood 
upon  the  railway  track  from  five  to  thirty  seconds  without  looking  for 
approaching  cars,  when  he  had  no  reason  to  apprehend  tlio  approach  of 
the  car  hy  which  he  was  injured.     Barry  v.  Uannibal  etc.  R'y  Co.,  610. 
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B.  When  a  Question  of  Law  and  when  of  Fact.  — If,  upon  a  given  stata 
of  facts,  negligence  can  be  clearly  asserted,  then  the  court  may  so  de- 
clare; bnt  if  reasonable  men  may  differ  as  to  the  conclusions  to  be 
drawn  from  the  governing  facts,  then  the  question  of  negligence  must 
be  determined  from  all  the  surrounding  circumstances.  It  then  be- 
comes a  qaestion  of  mingled  law  and  fact,  and  must  be  determined  by  a 
jury.    Id. 

10.  CONTRIBUTORT  NEGLIGENCE.  — It  CANNOT  BE  HeLD  AS  A  MATTER  OF  LaW 

that  an  engineer  was  guilty  of  contributory  negligence  from  the  fact  that 
he  left  his  engine  for  the  purpose  of  getting  signals,  when  it  was  no  part 
of  his  general  duty  to  do  so.    Id. 

11.  Question  fob  Jury  —  Presumption  in  Favor  of  Infant.  —  A  child 
of  tender  years  is  prima  facie  exempt  from  responsibility.  If  he  is  of 
exceptional  maturity  and  capacity,  or  capable  of  taking  care  of  himself 
under  the  circumstances,  these  facts  must  be  pleaded,  and  then  the 
testimony  on  the  question  of  capacity  left  to  the  jury  as  a  question  of 
fact,  and  not  determined  by  the  court  as  a  question  of  law.  Wesibrooh 
y.  Mobile  etc  R.  R.  Co.,  587. 

12.  Contributory  Negligence,  Question  of,  Properly  Submittbdto  Jury 

WHEN.  —  Where  at  the  time  an  accident  occurred,  through  which  the 
plaintiff  was  injured,  he  was  riding  in  a  caboose,  used  as  a  tool-car,  near 
the  engine,  and  there  was,  at  the  other  end  of  the  train,  an  old  box-car, 
fitted  up  as  a  way-car,  but  it  did  not  appear  that  he  knew  that  the  box- 
oar  was  a  stronger  or  safer  car  to  ride  in  than  the  caboose,  and  it  further 
appeared  that  the  box-car  was  no  better  adapted  to  the  ase  of  travelers 
than  the  caboose,  but  was  less  convenient,  and  there  was  evidence 
tending  to  show  that  he  was,  on  the  occasion  of  the  accident,  one  of  a 
wrecking-crew,  riding  in  the  place  assigned  to  them,  the  question 
whether  he  was  guilty  of  contributory  negligence  in  riding  in  the  ca- 
boose instead  of  in  the  box-car  weis  properly  submitted  to  the  jury,  al- 
though the  event  showed  that  he  would  not  have  sustained  the  injury 
had  he  been  riding  in  the  box-car  at  the  time  the  accident  happened. 
Meloy  V.  Chicago  etc.  R'y  Co.,  325. 

18.  Instructions  as  to  Contributory  Negligence.  —  In  an  action  against 
a  railway  company  for  damages  for  personal  injury,  an  instruction  that 
if  the  injured  party  was  in  the  employ  of  defendant,  and  guilty  of  con- 
tributory negligence,  his  widow  could  not  recover,  is  properly  refused, 
when  the  injured  party  was  not  on  duty  at  the  time  of  the  accident,  but 
was  remotely  removed  from  the  scene  of  his  duties.  The  same  rule  was 
then  applicable  to  him  as  applies  to  the  general  public.  Savannah  etc 
R'y  Co.  V.  Flannagan,  183. 

14.  Instructions  Rbgarding  must  be  Specific. —  In  an  action  to  recover 
for  personal  injuries,  where  contributory  negligence  is  attributed  to 
plaintiff,  it  is  not  sufficient  to  instruct  the  jury  generally  that  if  plain- 
tiff is  guilty  of  contributory  negligence  he  cannot  recover;  but  the  court 
must  explain  to  the  jury  what  facts  would  constitute  such  negligence  in 
view  of  the  evidence  adduced.     New  York  etc.  R.  R.  Co.  v.  Enches,  848. 

16.  Contributory  Negligence  —  Presumption  in  Favor  of  Infant.  — 
Child  four  or  five  years  of  age  is  not,  as  a  matter  of  law,  chargeable  with 
contributory  negligence,  and  barred  from  recovery  in  an  action  brought 
by  him  or  in  his  behalf  for  injury  inflicted  upon  him  by  another,  be- 
cause he  did  not  exercise  reasonable  care  to  avoid  the  injury.  Weatbrook 
T.  MoUle  etc  R.  R.  Co.,  587. 
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16.  Neoligencb  on  the  Part  of  the  Plaintiff  will  wot  Preclude  Him 
FROM  Damages  Suffered  from  the  Negligencb  of  the  Defendant, 
UNLESS  plaintifif 's  negligence  contributed  to  the  injury  which  he  suflfered. 
Smith  V.  Irwin,  699. 

See  Carriers;  Evidence,  9-13;  Master  and  Servant;  Municipal  Cor- 
porations; Parent  and  Child,  8-10;  Phtsicians  and  Suboeons; 
Railroad  Companies. 

NEGOTIABLE  INSTRUMENTS. 

1.  Blank  Spaces  in  Promissory  Note,  Effect  of  Leaving.  —  The  fact  that 

blank  spaces  sufficient  to  admit  of  alterations  in  the  amount  are  left  in  a 
promissory  note  at  the  time  when  the  indorser  thereof  writes  his  name 
upon  it,  does  not  constitute  such  negligence  on  his  part  as  will  render 
him  liable  to  an  innocent  holder  for  value  for  the  amount  to  which  th« 
note  is  afterwards  wrongfully  raised  without  the  indorser's  knowledge  or 
consent.  The  indorser's  assent  to  the  alterations  cannot  be  inferred  from 
the  fact  that  blank  spaces  were  left  in  the  note,  in  which  there  was  room 
to  insert  a  larger  sum.    Buitows  v.  Klunk,  371. 

2.  Material  Alteration  of  Promissory  Note  Discharqes  Indorser. — 

Where  a  promissory  note  is  complete  at  the  time  of  its  indorsement,  an 
alteration  in  the  amount  thereof  subsequently  made  without  his  knowl* 
edge  or  consent  discharges  him  from  all  liability  thereon.     Id. 

3.  Rescission  of  Draft.  —  An  indorser  of  a  draft  who  deposits  it  with  a 

bank,  known  by  its  officers  at  the  time  to  be  insolvent,  may  rescind  and 
stop  payment  of  it  upon  discovering  the  insolvency  of  the  bank.  First 
Nat.  Bank  v.  Stratiss,  579. 

4.  Receiving  or  Accepting  Negotiable  Paper  before  maturity  as  security 

for  a  pre-existing  debt  does  not  constitute  the  holder  a  purchaser  for 
value,  in  Mississippi.     Id. 

5.  Garnishment  of  Negotiable  Instruments.  —  The  bona  fide  holder  of  a 

note  indorsed  to  him  before  maturity  may  recover  of  the  maker  the 
amount  thereof,  with  interest  and  costs,  notwithstanding  the  fact  that 
such  maker  has  been  examined  in  a  supplementary  proceeding  against 
the  payee,  to  which  the  holder  was  not  made  a  party,  and  in  which  the 
maker  admitted  the  indebtedness  to  the  payee,  and  under  order  of  court 
paid  part  of  the  amount  due  on  the  note  to  the  plaintiff  in  such  pro- 
ceeding. To  protect  himself,  the  maker  should  have  put  the  ownership 
of  the  note  in  issue  in  the  supplementary  proceedings.  Rice  v.  Jones,  801. 

6.  Presumption   of  Payment  of  Note  under  Seal  does  not  arise  until 

twenty  years  have  elapsed  from  the  time  it  matured;  and  the  circum- 
stance that  the  maker  was  able  to  pay  will  not  rebut  such  presumption. 
Morrison  v.  Collins,  827. 

7.  Payment  of  Note.  —  Presumption  that  Note  under  Seal  has  not  been 

paid  until  the  expiration  of  twenty  years  from  the  time  of  its  maturity 
can  only  be  rebutted  by  proof  of  facts  which  would  justify,  the  jury  in 
finding  the  fact  of  payment  within  twenty  years.  Thus  proof  that  the 
holder  had  been  constantly  pressed  for  money,  while  the  maker  was 
abundantly  able  to  pay,  may  justify  the  finding  of  payment  within  such 
time.     Id. 

8.  Presumption  as  to  Payment  of  Note  — Burden  of  Proof.  —It  is  pre- 

sumed that  a  note  under  seal  has  not  been  paid  until  the  expiration  of 
twenty  years  from  its  maturity;  and  the  burden  of  proof  ia  upon  the 
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maker  to  show  payment  within  twenty  years,  or  facta  from  which  the 
jury  may  properly  infer  payment.    Id. 

9.  Liability  of  Indorsers.  —  One  who  obtains  possession  of  a  bill  or  note, 

after  indorsing  it,  is  restored  to  his  original  position,  and  cannot,  nor 
can  a  purchaser  from  him  with  notice  of  the  facts,  hold  intermediate 
indorsers  liable  who  could  look  to  him  again;  and  when  such  indorse- 
ments are  in  blank,  parol  evidence  is  admissible  to  show  the  relation  ia 
which  they  stand.     Adrian  v.  McGasUll,  788. 

10.  Liability  of  Ii»dorsers.  —  The  purchaser  of  a  note  from  the  original 
payee,  bearing  upon  its  face  the  fact  that  he  was  also  the  first  indorser, 
is  chargeable  with  notice  that  subsequent  indorsers  were  the  indorsees 
of  the  payee.     Id. 

11.  Liability  of  Indorsers.  —  Bona  fide  purchaser  of  a  note,  without  any 
knowledge  or  notice  of  the  relation  sustained  by  prior  indorsers  to  the 
note,  may  fill  a  blank  indorsement  by  making  it  payable  to  himself  or 
any  one  else.  This  rule  does  not  apply,  however,  to  a  purchaser  from 
the  payee  or  a  prior  indorser.     Id. 

12.  Liability  of  Accommodation  Maker  of  Note.  —  The  cashier  of  a^ 
national  bank,  who  is  a  debtor  of  the  bank,  and  who  procures  the  mak- 
ing  or  indorsing  of  a  note  for  his  own  accommodation,  cannot  make  an 
agreement  binding  upon  the  bank  that  there  shall  be  no  liability  upon 
the  note.  Such  agreement  is  beyond  his  powers  as  cashier,  and  conse* 
quently  the  bank  is  not  bound.     Allen  v.  First  Nat.  Bank,  829. 

13.  Liability  of  Accommodation  Maker  of  Note.  —  An  accommodation 
maker  of  a  note  which  has  been  discounted  by  a  bank  cannot  defend 
payment  on  the  ground  that  the  bank  in  discounting  it  loaned  in  ez> 
cess  of  the  legal  limit  of  one  tenth  of  its  capital.     Id. 

14.  Accommodation  Indorser.  —  A  collateral  oral  agreement  between  the 
maker  and  an  accommodation  indorser  of  a  note  that  it  shall  be  payable 
at  a  certain  bank  does  not  affect  a  purchaser  of  the  note  for  value,  and 
before  maturity,  from  the  maker,  with  notice  of  the  agreement.  Parker 
r.  Sutton,  795. 

16.  Accommodation  Indorser  .of  the  Note  of  a  Married  Woman  cannot 
escape  lifibility  on  the  ground  of  her  coverture.  His  indorsement  is  an 
implied  guaranty  that  the  maker  was  competent  to  contract  in  the  man- 
ner in  which,  by  the  terms  of  the  paper,  she  purported  to  contract.  Ed-^ 
munda  v.  Rose,  704. 

See  B^NKa  ako  Bakkinq;  Bankruptcy  and  Insolvency;  Mortqaoe,  2-4.. 

NEW  TRIAL. 

1.  Where  Plaintiff  Recovers  on  a  diflferent  cause  of  action  from  that 
set  out  in  the  declaration,  the  verdict  and  judgment  are  contrary  to 
law,  and  a  new  trial  should  be  awarded.  Mayor  of  Montezuma  v,  Wilson, 
150. 

S.  Althodoh  in  Strict  Practice  a  Rule  Nisi  for  a  New  Trial  seems  requi- 
site, yet  it  need  not  be  separate  from  the  motion,  nor  be  signed  by  the 
judge,  if  the  judge  on  hearing  the  motion  can  and  will  recognize  as  the 
rule  that  which  has  been  signed  by  counsel.  More  especially  is  this  so 
where  opposing  counsel  has  also  recognized  it  in  his  acknowledgtrent  of 
service.  If  such  irregular  rule  has  not  been  entered  on  the  minutes,  it 
may  by  order  of  the  judge  be  entered  nunc  pro  tunc.  Qeorgia  etc  B'k'f 
Co.  V.  Usry,  140. 
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8.  Where  the  Court  Erroneously  Rules  as  to  the  number  of  peremptory 
challenges  to  be  allowed,  and  after  this  right  has  been  partially  exer- 
cised, the  ruling  is  corrected,  and  the  number  of  such  challenges  les- 
sened, but  the  parties  are  still  allowed  the  full  number  of  challenges 
sanctioned  by  law,  there  is  not  such  error  as  will  be  ground  for  a  new 
triaL     State  v.  Jacob,  897. 

See  Appeal  and  Error. 

NOTICE. 

1.  Name  "  Hesser  "  and  "  Hesse  "  are  so  Dissimilar  that  one  searching  for 

encumbrances  against  the  former  would  not  be  charged  with  notice  of  a 
judgment  against  the  latter,  nor  put  upon  inquiry.  JEtna  L\fe  Ins.  Co. 
V,  Hesser,  297. 

2.  Every  One  is  Authorized  to  Rely  on  Fullness  and  Correctness  of 

Index  of  all  liens  in  the  district  court,  which  the  clerk  is  by  law  re- 
quired to  keep  in  a  book  as  a  record  of  his  office.     Id. 

8.  "  Index  of  All  Liens  "  Shows  All  Judgments  in  the  Court  to  which 
the  records  pertain.  And  if  such  liens  may  be  found  by  consulting 
other  indexes,  the  searcher  is  not  required  to  resort  to  such  other  in- 
dexes after  having  examined  the  "index  of  all  liens,"  for  he  is  author- 
ized to  rely  upon  its  fullness  and  accuracy.     Id. 

4.  Purchaser  without  Actual  Notice  is  not  Bound  by  Judgment  not 
Indexed,  because  the  record  required  by  the  statute  to  impart  con- 
structive notice  does  not  exist  if  the  index  required  by  statute  be 
wanting.     Id. 

6.  Purchaser  of  Land  is  Conclusively  Presumed  to  know  what  appears 
on  the  face  of  the  deeds  under  which  he  claims.    Stewart  v.  Matheny,  538. 

6.  Tenant  for  Life  —  Claim  for  Improvements.  —  Purchaser  of  land 
must  take  notice  of  his  title  aa  being  a  life  estate  or  a  fee,  when  that 
title  is  disclosed  by  the  records.  If  he  purchases  a  life  estate  and  erects 
permanent  improvements,  he  cannot  charge  the  remainderman  with 
their  value  upon  the  termination  of  the  life  estate.     Id. 

See  Chattel  Mortgages,  1,  2,  3;  Judgments,  1-4;  Limitation  of  Actions, 
7,  8;  Municipal  Corporations,  3,  4,  5;  Sales,  4;  Schools,  2. 

NUISANCES. 

1.  Public  Nuisance  —  Remedy  of  Private  Individual.  —  The  obstruction 

of  a  navigable  river  is  a  public  nuisance,  the  remedy  for  which  is  by  in- 
dictment; but  an  individual  who  has  sustained  any  particular,  special 
injury,  over  and  above  that  sustained  by  the  public  generally,  as  the 
direct  result  of  such  obstruction,  may  also  sustain  a  civil  action  to  re- 
cover damages,  and  in  this  respect  a  plaintiflF,  though  a  chartered  cor- 
poration, stands  upon  the  same  footing  as  any  private  individual.  Steam- 
boat Co.  V.  Railroad  Co.,  923. 

2.  Public  Nuisance  —  Pleadings  by  Private  Party  Seeking  Damages.  — 

In  an  action  by  a  private  individual  to  recover  damages  for  a  public  nui- 
Bance  in  obstructing  the  navigation  of  a  navigable  stream,  the  plaintiflF 
must  allege  and  prove  a  special  and  peculiar  damage  to  his  property, 
differing  in  kind  from  that  sustained  by  the  general  public  and  resulting 
directly  from  the  obstruction  complained  of.  But  expense  incurred  in 
seeking  to  overcome  such  obstruction  ia  not  such  special  injury  as  will 
support  an  action.     Id. 
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3.  Evidence  that  Another  Sewer  did  not  Produce  Offensive  Sbiells 

IS  NOT  Admissible  in  an  action  for  a  nuisance  caused  by  maintaining  a 
sewer  which  emptied  near  the  plaintiff's  house,  where  it  is  not  proposed 
to  show  that  the  two  sewers  were  alike  in  their  construction,  and  not 
subject  to  different  conditions  in  their  use.     RandoJfv.  Bloomfield,  268. 

4.  Nuisance  to  Homestead,  Measure  of  Damages  for,  not  Confined  to 

Rental  Value.  — In  an  action  to  recover  damages  for  a  nuisance  affect* 
ing  the  plaintiff's  homestead,  he  is  entitled  to  recover  for  the  incon- 
venience  and  discomfort  suffered,  and  the  deprivation  of  the  comfortable 
enjoyment  thereof  by  himself  and  his  family,  and  he  is  not  limited  to 
the  damages  sustained  by  the  depreciation  of  the  rental  value  of  the 
property.     Id. 

5.  Plaintiff,  by  Maintaining  Another  Notsanck  of  his  Own,  does  not 

Contribute  to  the  injury  caused  by  the  maintenance  of  a  nuisance  by 
the  defendant.  The  doctrine  of  contributory  negligence  does  not  apply 
to  such  a  case.    Id. 

See  Injunctions,  2. 

OFFICE  AND  OFFICERS. 
See  Attachment  and  G-arnishment,  2-5;  Corporations,  2;  Criminal  Law, 
24-27;  Justices  of  the  Peace,  1,  2;  Official  Bonds;  Rbwabds,  1,  2. 

OFFICIAL  BONDS. 

1.  LiABiLiTT  OF  Sureties.  —  An  action  against  a  court  clerk  and  his  sure* 

ties  for  his  failure  to  properly  enter  a  judgment  is  an  action  on  his  of- 
ficial bond,  and  as  such  bond  is  not  for  the  payment  of  money  only, 
within  the  meaning  of  the  statute,  the  right  of  action  against  the  principal 
and  sureties  is  not  barred  until  the  expiration  of  twenty  years,  under 
section  111,  Code  of  South  Carolina.     Strain  v.  Babb,  905. 

2.  Measure  of  Damages  in  Action  on  Official  Bond.  —  Where  a  judg- 

ment lien  loses  its  rank  through  the  neglect  of  a  court  clerk  to  enroll  it, 
the  measure  of  damages  in  an  action  on  his  official  bond  is  the  amount 
lost  through  such  neglect,  depending  upon  the  amount  of  such  lien,  of 
junior  liens,  and  of  the  value  of  the  judgment  debtor's  property.    Id. 

3.  Judgment,  in  Actions  on  Official  Bonds,  should  go  for  the  penalty,  and 

stands  for  the  benefit  of  all  injured  parties,  who,  by  proper  proceeding, 
may  have  their  damages  assessed,  with  leave  to  issue  execution.     Id. 

4.  Sureties  on  an   Official  Bond   are  not  An.swerable  for  Defaults 

Occurring  Prior  to  ns  Execution,  unless  made  so  by  its  terms. 
State  V.  Finn,  654. 

5.  Official  Bonds,  when  Cover  Prior  Defaults.  —  A  bond  of  a  sheriff, 

which  recites  that  it  is  a  new  official  bond  given  by  order  of  court  in 
lieu  of  the  first  bond,  renders  the  sureties  thereon  responsible  for  their 
principal's  conduct  during  his  entire  term  of  office.  They  are,  therefore, 
answerable  for  his  defaults  committed  prior  to  the  execution  of  such 
bond.    Id. 

See  Justices  of  the  Peace,  1,  2. 

PARENT  AND  CHILD. 

1.  Adoption  is  the  Act  by  Which  Relations  of  Paternity  and  affiliation 
are  recognized  as  legally  existing  between  persons  not  so  related  by 
nature.    Morrison  v.  Sessions,  500. 
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2.  Effect  of  Adoption  is  to  Cast  Succession  on  the  Adopter  Child  in 

case  the  adopting  father  dies  intestate.  The  change  of  name  is  more  an 
incident  than  an  object  of  such  proceedings.     Id. 

3.  Adopted   Child   More   than  Seven  Years  of  Age  at  the  time  of  his 

adoption  will  be  presumed  to  have  assented  thereto,  if  for  his  benefit, 
unless  his  dissent  expressly  appears.    Id. 

4.  Habeas  Corpus  for  Custody  of  Infant  —  Order  Which  mat  be  Made.  — 

When  the  subject  of  a  writ  of  habeas  corpus  is  a  child,  or  other  person 
not  capable  of  self-protection,  the  court  may  take  the  subject  of  illegal 
restraint  from  the  custody  of  one  person  and  hand  it  over  to  another. 
The  court  may  stop  with  a  mere  removal  of  restraint,  or  it  may,  in  its 
discretion,  go  further,  and  determine,  for  the  time  being,  the  custodv  of 
the  subject  of  the  writ.  Richards  v.  Collins,  726. 
6.  Power  of  Chancery  over  Custody  of.  —  The  court  of  chancery  has 
an  inherent  jurisdiction  with  respect  to  the  right  of  custody  of  chil- 
dren, and,  in  the  exercise  of  this  jurisdiction,  may  permanently  fix  the 
status  of  infants,  even  in  disregard  of  the  legal  rights  of  parents,  where 
the  welfare  of  the  infants  requires  it.  Nor  is  it  material  to  the  exercise 
of  this  power  in  what  way  the  subject  is  brought  into  court.     Id. 

6.  Right  of  Parents  to  Custody  of  Children.  —  It  is  the  strict  legal  right 

of  the  parents,  and  those  standing  in  loco  parentis,  to  have  the  custody  of 
their  infant  children,  as  against  strangers;  but  the  court  will  not  regard 
this  right  as  controlling,  when  to  do  so  would  imperil  the  personal  safety, 
morals,  health,  or  happiness  of  a  child.     Id. 

7.  Custody  of  Children,  Wishes  of,  when  will  be  Considered  in  De- 

termining. —  When  resolving  the  question  what  will  best  subserve  the 
interest  and  happiness  of  a  child,  its  own  wish  and  choice  may  be  con- 
Btilted  and  given  weight,  if  it  be  of  an  age  and  capacity  to  form  a  rational 
judgment.  The  wishes  of  children  of  sufiicient  capacity  should  be  given 
especial  consideration  when  their  parents  have  for  a  long  time  voluntarily 
allowed  them  to  live  in  the  family  of  another.  A  parent,  by  transplant- 
ing his  offspring  into  another  family,  and  surrenderirg  all  care  of  it  for 
so  long  a  time  that  its  interests  and  afiectiona  attach  to  the  adopted 
home,  thereby  seriously  impairs  his  right  to  have  its  custody  awarded 
to  him  by  judicial  decree.     Id. 

8.  Infants  have  Legal  Rights  Distinct  from  their  Parents  to  security 

from  personal  injuries  caused  by  the  negligence  or  willful  wrong  of 
others;  and  the  negligence  of  the  parent  is  no  excuse  for  the  abuse  or 
misuse  of  the  child  by  another.      Westhrook  v.  Mobile  etc.  R.  R.  Co. ,  587. 

9.  Contributory  Negligence  of  Parent  toward  Child.  —  In  an  action  for 

negligent  injury  to  an  infant,  brought  by  a  parent  for  the  latter "s  bene- 
fit, the  contributory  negligence  of  the  parent  is  a  bar  to  the  action,  ex- 
cept when  the  injury  to  the  child  was  committed  wantonly,  willfully, 
or  recklessly.     Id. 

10.  Contributory  Negligence  of  Parent.  —Failure  of  parent  to  guard  and 
protect  his  infant  child  from  danger  is  negligence,  and  if  it  contriI)ute3 
directly  to  an  injury  sustained  by  the  child,  the  parent  is  guilty  of  con- 
tributory negligence,  and  cannot  recover  for  the  injury  in  his  own  be- 
half, except  where  the  injury  was  inflicted  wantonly,  recklessly,  or 
willfully;  but  when  the  action  is  brought  by  the  child,  or  for  his  bene- 
fit, the  negligence  of  the  parent  cannot  be  imputed  to  the  child.     Id. 

11.  Damages  to  a  Father  for  the  Death  of  his  Son.  —  An  instruction  to 
a  jury,  in  an  action  by  a  father  to  recover  for  the  death  of  his  son,  that 
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the  measure  of  damages  is  the  probable  earnings  of  the  deceased  during 
his  expectancy  of  life,  less  his  expenses,  taking  into  consideration  hi* 
age,  business  capacity,  habits,  health,  and  energy,  is  erroneous,  because 
the  expectancy  of  the  life  of  the  son  was  much  greater  than  that  of  the 
father,  and  the  jury,  in  following  the  instructions,  must  give  the  father 
damages  for  a  period  of  time  after  the  probable  termination  of  his  life. 
Fofdyce  v.  McCants,  69. 
12.  Damages  can  bb  Recovered  bt  a  Father  for  the  Death  of  his  Sow 
ONLY  by  showing  that  deceased  gave  assistance  to  his  father,  as  by  con- 
tributing money  to  his  support,  or  that  the  father  had  a  reasonable  ex- 
pectation of  pecuniary  benefit  from  the  continued  life  of  the  son.  In 
the  absence  of  such  proof,  only  nominal  damages  can  be  recovered.  Id. 
See  Conflict  of  Laws,  2. 

PARTITION. 

1.  Infant  Children  are  as  Much  Bound  by  Partition  Proceedings  a» 

adults,  if  they  are  regularly  brought  into  court,  and  guardians  appointed 
for  them.     Sites  v.  ELdredge,  769. 

2.  Partition  Proceedings  Valid  as  to  Parties  in  Court.  —  Proceeding* 

in  partition  are  not  void  or  voidable  as  to  parties  who  are  actually  or 
constructively  in  court,  even  though  the  court  does  not  acquire  jurisdic- 
tion of  all  the  parties  interested  in  the  real  estate.  If  the  persons  not 
made  parties  are  satisfied,  those  who  were  cannot  be  heard  to  complain. 
Williams  v.  Weacott,  287. 

3.  Service  by  Publication  in  Partition  Cases  is  Expressly  authorized  by 

the  Iowa  code,  and  is  sufficient  as  to  non-resident  minors;  and  if  a  guar* 
dian  ad  litem  is  appointed  and  answers  for  them,  the  judgment  will  con- 
clude them.    Id. 

4.  Party  to  Partition   Estopped  by  Acquiescence  and  Acceptance  oy 

Share.  — If  parties  to  a  suit  in  partition  acquiesce  in  the  proceedings, 
and  receive  and  retain  their  shares  of  the  proceeds,  they  will  be  estopped 
from  afterwards  questioning  the  validity  of  the  proceedings,  as  will  one 
who  takes  a  conveyance  from  them  with  knowledge  of  the  facts.  Id. 
6.  Dower  Extinguished  by  Partition  Sale  against  Husband.  —  A  sale  of 
land  in  partition  proceedings  is  a  judicial  sale,  and  such  a  sale  of  a  hus- 
band's interest  in  laud  in  a  proceeding  to  which  he  is  a  party  extin- 
guishes the  wife's  right  of  dower  therein,  although  she  was  not  made  a 
party  to  the  proceeding.    Id. 

PARTNERSHIP. 
1.  Partnir,  Liability  of  Person  Who  has  Held  Himself  out  as.  — The 
ground  of  liability  of  a  person  as  partner  who  is  not  so  in  fact  is  that 
he  has  held  himself  out  to  the  world  as  such,  or  has  permitted  others  to 
do  so,  and  by  reason  thereof  is  estopped  from  denying  that  he  is  one  as 
against  those  who  have  in  good  faith  dealt  with  the  firm  or  with  him  aa 
a  member  of  it.  But  it  must  appear  that  the  person  dealing  with  the 
firm  believed,  and  had  a  reasonable  right  to  believe,  that  the  party  he 
Beeks  to  hold  as  a  partner  was  a  member  of  the  firm,  and  that  the  credit 
was,  to  some  extent,  induced  by  this  belief;  and  it  must  also  appear  that 
the  holding  out  was  by  the  party  sought  to  be  charged,  or  by  his  au- 
thority, or  with  his  knowledge  or  assent.  This,  where  it  is  not  the 
direct  act  of  the  party,  may  be  inferred  from  circumstances,  such  a» 
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from  advertisements,  shop-bills,  signs,  or  cards,  and  from  various  other 
acts,  from  which  it  is  reasonable  to  infer  that  the  holding  out  was  with 
his  authority,  knowledge,  or  assent;  and  whether  a  party  has  so  held 
himself  out,  or  permitted  it  to  be  done,  is,  in  every  case,  a  question  of 
fact,  and  not  of  law.  Fletcher  v.  Puilen,  355. 
H.  Evidence  that  Plaintiff  Believed  Defendant  to  have  been  Part- 
ner, Admissibility  of.  —  In  an  action  against  a  party  seeking  to  charge 
him  as  partner  of  another  person,  letters,  circulars,  and  envelopes  writ- 
ten and  gotten  up  by  the  latter,  without  the  knowledge  or  consent  of 
the  defendant,  are  admissible  in  evidence  as  a  link  in  the  plaintifiTs  case, 
for  the  purpose  of  showing  that  he  believed,  and  had  good  reason  to  be- 
lieve, that  the  defendant  was  a  partner,  and  that  he  trusted  the  supposed 
firm  upon  the  faith  of  his  responsibility.     Id. 

3.  Jury  may  Infer  that  Person  wa-s  Held  out  to  Public  as  Partner 

with  h.s  knowledge  and  consent  from  the  fact  that  he  knew  that  his 
name  vas  signed  with  that  of  the  other  person  to  an  advertisement  call- 
ing attention  to  their  business,  and  soliciting  from  the  public  a  continu- 
ance of  confidence  and  orders,  and  did  not  insert  in  the  newspapers  in 
which  such  advertisements  were  published  any  denial  of  the  partner- 
ship, and  evidence  of  this  fact  is  admissible,  though  the  party  dealing 
with  the  supposed  firm  never  saw  the  advertisements,  where  it  hais  been 
shown  that  he  had  trusted  the  firm  in  good  faith  and  upon  good 
grounds.     Id. 

4.  Person  Knowing  that  He  is  Held  out  as  Partner  is  Chargeable  a.s 

one,  unless  he  does  all  that  a  reasonable  and  honest  man  should  do 
under  similar  circumstances  to  assert  and  manifest  his  refusal,  and 
thereby  prevent  innocent  parties  from  being  misled,  and  whether  or 
not  he  has  done  this  is  a  question  for  the  jury  to  determine.  Id. 
8.  Party  Sought  to  be  Charged  as  Partner  of  Another  may  Prove,  in 
defense  of  an  action  brought  to  charge  him  as  such,  that  he  refused  to 
pay  for  advertisements  of  the  alleged  partnership,  on  the  ground  that 
he  was  not  a  partner;  that  he  returned  to  the  postmaster  unopened 
mail  matter  addressed  to  such  firm,  stating  that  he  had  nothing  to  do 
with  such  other  person's  business,  and  was  not  his  partner,  and  that  he 
had  successfully  resisted  a  suit  which  had  been  brought  against  him  as 
partner  of  such  person.  And  he  may  also  introduce  in  evidence  a  lease 
between  him  and  such  other  person,  to  show  that  by  its  true  construc- 
tion it  merely  created  the  relation  of  landlord  and  tenant  between  them, 
and  not  that  of  actual  partnership.     Id. 

6.  Equity  of  Partnership  Creditors  under  Assignment  for  Benefit  of 

Creditors.  —  If  a  partner  who  holds  the  assets  of  a  dissolved  partner- 
ship subject  to  the  equities  of  its  creditors  makes  an  assignment  for  the 
benefit  of  creditors,  such  property  will  be  held  by  his  assignee  subject 
to  the  same  equities  as  against  all  the  personal  creditors  of  the  assignor 
who,  when  they  proved  their  claims,  had  notice  of  such  equities.  Arnold 
V.  Hagerman,  712. 

7.  Practice  —  Relief.  —  Where  a  bill  in  equity  was  filed  on  behalf  of  com- 

plainant alone  to  have  partnership  assets  applied  to  the  lien  of  his  judg- 
ment, and  the  facts  pleaded  and  established  did  not  show  him  to  have 
any  special  or  peculiar  lien,  but  only  a  right  in  common  with  all  other 
partnership  creditors  to  have  the  partnership  assets  marshaled  for  their 
benefit,  a  decree  may,  nevertheless,  be  entered  marshaling  such  assets 
for  his  and  their  benefit  in  the  same  form  as  if  the  bill  had  been  exhibited 
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on  the  behalf  of  the  complainant,  and  all  other  creditors  of  the  same 
class  who  might  come  in  under  it,  if  the  prayer  of  the  bill  was  for  an 
appointment  of  the  receiver  to  control  and  dispose  of  such  assets  under 
the  direction  of  the  court.     Id. 

8.  Right  to  have  Partnership  Property  Applied  to  the  Satisfaction  o» 

Partnership  Debts  is  a  right  which  each  partner  has  as  against  the 
other;  and  they  can  by  their  agreement  put  an  end  to  this  right,  as 
where  they  dissolve  the  partnership,  and  assign  its  property  to  one  of 
their  number,  or  to  a  stranger,  without  the  reservation  of  the  right.    Id. 

9.  Equity  of  Creditors  of   Partnership  to  have  its  Assets  Applied 

to  the  ExTiNcmoN  OF  ITS  Liabilities  continues  only  so  long  as  the 
right  of  partners  against  each  other  exists,  and  perishes  when  that  ter- 
minates, except  that  the  right  cannot  be  defeated  by  alienations  made 
with  intent  to  hinder,  delay,  or  defraud  the  firm  creditors  by  defeating 
their  equity.     Id. 

10.  Fraudulent  Transfer  of  Partnership  Assets.  —  Transfer  of  Part- 
HERShip  Property  by  the  copartners,  or  by  one  partner  with  the  consent 
of  the  other  partners,  to  pay  individual  debts,  is  fraudulent  and  void  as 
to  firm  creditors,  unless  the  firm  was  then  solvent,  and  had  sufficient 
property  remaining  to  pay  the  partnership  debts.     Id. 

11.  Transfer  by  One  Partner  to  the  Others  of  All  the  Partnership 
Property  in  consideration  of  his  assumption  of  the  partnership  lia- 
bilities, when  all  knew  that  the  firm  and  each  of  its  members  were  in- 
solvent, and  could  not  meet  his  or  their  mutual  obligations,  cannot  defeat 
the  right  of  the  firm  creditors  to  have  their  demands  satisfied  out  of  such 
property  before  any  of  it  shall  be  applied  to  the  payment  of  the  debts  of 
the  partner  to  whom  the  transfer  was  so  made,  because  from  such  trans- 
fer a  common  intent  to  hinder,  delay,  and  defraud  the  partnership  credi- 
tors must  be  inferred,  and  furthermore,  the  transfer  must  be  regarded 
as  voluntary.     Id. 

12.  Liability  of  Partnership  fob  Misappropriation  of  Trust  Fund  by 
Member  of  Firm.  —  The  mere  fact  that  a  partner  who  is  a  trustee  or 
fiduciary  improperly  employs  the  money  of  his  cestui  que  trust  in  the 
partnership  business,  or  in  the  payment  of  partnership  debts,  is  not, 
without  anything  more,  sufficient  to  entitle  the  cestui  que  trust  to  occupy 
the  position  of  creditor,  and  to  enforce  repayment  of  his  money  as 
against  the  firm.  To  render  the  firm  liable  in  such  case,  the  firm  itself 
must  be  shown  to  have  been  implicated  in  the  breach  of  trust,  and  this 
cannot  be  unless  all  the  partners  either  knew  whence  the  money  came, 
or  knew  that  it  did  not  belong  to  the  partner  making  use  of  it.  Englar 
V.  OffuU,  332. 

See  Master  and  Servant,  1,  2. 

PARTY-WALLS. 

1.  Where  the  Owner  of  Two  Adjoining  City  Lots  built  a  house  upon 

each  lot,  each  separated  from  the  other  by  a  brick  wall,  one  half  of 
which  was  on  each  lot,  and  afterwards  conveyed  the  houses  to  diff^erent 
grantees  by  separate  deeds,  and  in  each  deed  described  the  boundary  cis 
"  a  line  running  longitudinally  through  the  center  of  the  partition  wall  be- 
tween the  houses,"  the  wall  thus  referred  to  is  thereby  made  a  party- wall. 
Everett  v.  Edwards,  462. 

2.  Each  Owner  of  a  Party-wall  may  build  it  higher  and  use  it  as  the 

lateral  wall  of  such  house  as  he  may  desire  to  erect,   so  long  as  he 
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doeg  not  impair  the  value  of  the  wall  to  the  other  owner.  If  one  owner 
carries  up  the  wall,  the  addition  hecomes  part  of  the  party-wall,  the 
owners  have  an  equal  right  to  it,  and  the  value  of  the  wall  to  either  can- 
not  be  thereby  impaired,  and  neither  can  so  use  the  waU  as  to  weaken  or 
injure  it.  Id. 
Z.  In  an  Action  by  One  Owner  of  a  Party-wall  against  the  othej 
to  recover  damages  for  building  the  wall  to  a  greater  height,  plaintiff 
cannot  maintain  his  suit  merely  on  the  ground  that  th^wall  was  erected 
contrary  to  a  statute  or  an  ordinance.  He  must  at  least  show  some  dam- 
age or  detriment  to  himself  in  consequence.     Id, 

PAYMENT. 
See  Neootiablk  Instrumbnts,  6-8. 

PENALTY. 
Bee  CoNrLiOT  o»  Laws,  1;  Contracts,  5;  OmoiAL  Bonds,  S, 

PERSONAL  EXAMINATION. 
See  Trial,  11. 

PHOTOGRAPHY. 
See  EviDENCB,  9. 

PHYSICIANS    AND    SURGEONS. 

1.  Surgeon  is  Justified  in  Performing  Operation  upon  Married  Woman, 

with  her  consent,  if  he  deems  it  necessary  for  the  preservation  and  pro- 
longation of  her  life.    State  v.  Housekeeper,  340. 

2.  Wife's  Consent  to  Performance  of  Surgical  Operation  upon  Her  is 

Sufficient  to  justify  such  performance,  without  proof  of  her  husband's 
consent  thereto.     Id, 

3.  Consent  of  Person  Submitting  to  Surgical  Operation  is  Presumed, 

unless  he  W£is  the  victim  of  a  false  and  fraudulent  misrepresentation. 
If  want  of  consent  is  alleged,  it  must  be  proved  by  the  party  who 
charges  it.    Id. 

4  Surgeon  is  Bound  to  Exercise  Ordinary  Care  and  Skill  in  the  per- 
formance of  an  operation  upon  a  patient,  and  therefore  the  law  presumes, 
in  the  absence  of  proof  to  the  contrary,  that  the  operation  was  carefully 
and  skillfully  performed.     Id. 

6.  Death  of  Patient,  Surgeon  not  Liable  for,  whrn.  —  If  the  death  of  a 
patient  upon  whom  a  surgeon  has  performed  an  operation  results  from 
disease,  and  not  from  the  operation,  the  surgeon  is  not  liable  for  such 
death.  And  even  if  the  disease  resulting  in  the  patient's  death  is  caused 
by  the  operation,  the  surgeon  is  not  liable  if  he  performed  the  operation 
with  the  patient's  consent,  and  under  the  belief  that  the  operation  was 
proper  to  be  performed.     Id. 

6.  Degree  of  Care  and  Skill  Required  of  Surgeon  in  Performance  of 
Operation  upon  a  patient  ia  that  reasonable  degree  of  care  and  skill 
which  physicians  and  surgeons  ordinarily  exercise  in  the  treatment  of 
their  patients;  and  if  want  of  such  care  and  skill  is  alleged,  it  must  be 
proved  by  the  party  alleging  it.     Id, 
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PLEADING. 

1.  Dbolaration  nr  This  Casb  Hbld  SurFiciKirr  aoaih8T  Obneral  Dehtts- 

RER.    State  V.  Carrick,  387. 

2.  The  Demand  in  the  Complaint  is  No  Part  of  the  action,  and  does  not 

give  it  character.  The  facta  alleged  do  this,  and  plaintiff  is  entitled  to 
such  relief  as  they  warrant.    Strain  v.  Babb,  905. 

3.  Limitation  OF  Actions  —  Amendment  to  FLEAmNGs. — If,  in  an  action 

commenced  ifl  time  on  a  policy  of  insurance  providing  that  no  custion 
can  be  maintained  thereon  which  is  not  commenced  within  one  year  after 
the  death  of  the  insured,  judgment  for  plaintiff  is  reversed  because  the 
relief  asked  for  is  legal,  while  that  to  which  he  is  entitled  is  equitable, 
he  may  then,  though  more  than  a  year  has  elapsed  since  the  commence- 
ment of  the  action  and  the  reversal,  so  amend  his  original  pleadings  as 
to  demand  the  equitable  relief  to  which  he  is  entitled.  Newman  v.  Cov- 
enant Mutual  Int.  Aas'n,  196, 

4.  Motion  to  Set  Aside  Orders  and  Decree  Mads  through  Fajlore  or 

Counsel  to  Appear  and  Make  Resistance,  Denied  w^en.  —  Where 
the  attorneys  for  a  party,  against  whom  orders  and  decree  were  entered 
owing  to  the  failure  of  such  attorneys  to  appear  and  resist  the  making 
thereof,  resided  several  hundred  miles  from  the  place  where  the  court 
in  which  the  cause  was  pending  was  held,  and,  prior  to  the  making  of 
such  orders  and  decree,  wrote  a  letter  to  the  clerk  asking  to  be  advised 
of  papers  filed,  and  to  have  copies  sent,  "if  not  too  much  trouble," 
which  letter,  though  written  nearly  three  weeks  before  the  term  com- 
menced, was  never  answered,  and  the  attorneys  took  no  further  steps  to 
inform  themselves  of  the  condition  of  the  case  until  after  the  decree  was 
rendered,  their  failure  to  be  present  and  make  resistance  will  be  deemed 
inexcusable,  and  the  motion  to  set  aside  the  orders  and  decree  will  be 
denied.  Williams  v.  Wescott,  287. 
6.  Showing  of  Merits,  Insufficient  when.  —  An  affidavit  made  in  support 
of  a  motion  to  set  aside  a  default  judgment,  by  one  of  the  attorneys  of 
the  party  against  whom  the  judgment  was  rendered,  which  does  not  add 
materially  to  the  showing  of  merits  made  by  the  pleadings,  is  iusuffi- 
cient.  Id. 
See  Damages,  1;  Fraud,  7;  Limitaiion  of  Actions,  1;  Mortgages,  1. 

PLEDGE. 
See  Corporations,  8,  9. 

POUND-KEEPERS. 
See  Animals,  1.  2. 

POWER  OF  SALE. 
See  Wills,  20. 

PRESCRIPTION. 
See  Easements,  2. 

PRESUMPTIONS  AND  PRESUMPTIVE  EVIDENCE. 
See  Animals,  2;   Appeal  and  Error,  2;   Arbitration  and  Award,  2,  5; 
Evidence,  14;  Negligence,  11,  15;   Fraudulent  Conveyances,  7.  8; 
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Jtooments,  5,  6;  Limitation  of  Actions,  7;  Municipal  Corpora- 
TiONS,  3;  Negotiablk  Instruments,  6-8;  Notice.  5;  Parent  and 
Child,  3;  Physicians  and  Surgeons,  3;  Railroad  Companies,  6; 
Remaindermen  and  Reversioners,  2;  Wills,  7. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PROCESS. 
See  Holidays;  Partition,  1-3. 

PROXIMATE  CAUSE. 
See  Municipal  Corporations,  6;  Negligence,  2. 

PUBLIC  LANDS. 
See  Homesteads;  Limitation  of  Actions,  2. 

QUO  WARRANTO. 
See  Corporations,  1» 

RAILROAD  COMPANIES. 

1.  Railroad  Companies  have  a  Right  to  a  Clear  Track  in  the  prosecution 

of  their  lawful  business,  and  also  a  right  to  the  exclusive  use  and  enjoy- 
ment of  their  property,  subject  to  the  conditions  upon  which  all  others 
own  and  use  property;  namely,  that  they  must  so  use  it  as,  with  reason- 
able care,  not  to  injure  the  person  or  property  of  others.  New  Orkana 
R.  R.  Co.  V.  Bourgeois,  534. 

2.  CoNSTrruTiONAL  Law.  —  Railroad  Companies  are  not  Liable  in  Dam- 

ages  for  every  injury  inflicted  by  their  trains,  and  a  law  so  declaring, 
without  reference  to  whether  there  was  negligence  on  their  part  or  not, 
is  unconstitutional  and  void.     Id. 

3.  Railroad   Companies  are   Liable  for  Inevitable  Accidents  or  mis- 

fortunes, in  the  same  measure  as  natural  persons.  Id. 

4.  Duty  as  to   Animals  on  or  near  Track.  —  It  is  not  the  duty  of 

a  railroad  company  to  check  the  speed  of  or  stop  its  trains  when 
an  animal  is  seen  near  its  track,  unless  there  is  something  to  indicate 
danger  or  the  necessity  of  the  animal  going  upon  the  track.  If  the 
animal,  when  first  discovered  on  the  track,  is  so  near  the  engine  that 
collision  cannot  be  prevented  by  the  prompt  use  of  all  proper  appliances, 
and  the  animal  is  killed  or  injured,  the  company  is  not  liable  in  dam- 
ages.    Id. 

5.  Duty  as  to  Animals  near  the   Track.  —  The  use  of  the  whistle  or 

stock-alarm  is  generally  sufficient,  and  all  that  is  required  to  keep 
animals  out  of  the  way  of  the  train;  and  unless  appearances  reason- 
ably indicate  danger  of  their  going  upon  the  track,  neither  the  stopping 
nor  an  effort  to  stop  the  train  is  required;  but  when  sucii  danger  is 
snggested,  it  must  be  heeded,  and  a  failure  to  do  so  will  constitute  negli- 
gence.    Id. 

6.  PREsuMFnvB    Negligence  —  Evidence  to    Overcome. —  Proof   of  in- 

jury inflicted  by  the  running  of  the  trains  of  a  railroad  company  ia 
prima  facie  evidence  of  the  negligence  of  the  servants  of  such  companyj 
▲m.  St.  Rkp..  Vol.  XIV.— 6S 
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but  such  evidence  may  be  rebutted,  and  when  the  circumstances  attend- 
inj;f  the  injury  are  shown  by  the  evidence,  the  c£ise  must  be  determined  by 
the  jury  upon  the  facts,  and  not  upon  any  presumption  of  negligence.   Id. 

7.  EVIDKNCR   THAT   OXHER   TRAINS  WKRB  RuN  OVER   SaME   TrACK   ON    SaHB 

Day  at  Same  Rate  of  speed  as  the  train  on  which  the  plaintiflF  was 
injured  is  not  admissible  to  show  that  the  company  was  not  negligent 
in  running  such  train;  nor  is  it  admissible  to  show  that  the  company 
had  no  notice  of  the  condition  of  the  track  at  the  time,  when  other  evi- 
dence, which  this  could  not  overcome,  abundantly  proved  that  it  had 
such  notice.     Meloy  v.  Chicago  etc.  R'y  Co.,  325. 

8.  Jury  may  Find  that  Train  was  Negligently  Run  at  a  dangerous  rate 

of  speed,  without  the  aid  of  expert  or  direct  testimony,  where  the  evi- 
dence shows  that  the  track  was  uneven,  that  it  contained  short  curves 
caused  by  the  sliding  of  the  track  on  the  wet  clay,  and  that  in  places 
one  side  was  up  on  planks  while  the  other  was  out  of  sight  in  the  mud, 
and  the  rate  of  speed  was  described  by  the  witnesses.     Id. 

9.  Negligence  —  Evidence.  — Where  the  declaration  in  an  action  against  a 

railway  company  for  personal  injury  alleges  that  an  engine  was  old  and 
worn  out,  and  not  supplied  with  proper  brakes,  evidence  that  such  engine 
was  supplied  with  hand-brakes  only,  while  most  of  the  other  engines  of 
the  company  had  air-brakes,  is  admissible.  Savannah  etc  R'y  Co.  T. 
Flannagan,  183. 

10.  Negligence  —  Evidence  as  to  Speed  op  Train.  — In  an  action  against 
a  railway  company  for  personal  injuries,  evidence  is  admissible  to  show 
the  speed  of  the  engine  while  on  the  company's  property,  and  approach- 
ing the  street  where  the  accident  occurred.     Id. 

11.  Negligence  —  Evidence  of  Speed  of  Train. — In  an  action  against  a 

railway  company  for  personal  injuries,  evidence  of  the  habitual  high  rate 
of  speed  of  an  engine,  causing  the  accident,  when  run  by  the  same  engi- 
neer on  the  same  street,  is  admissible,  as  is  also  evidence  of  his  habitusd 
neglect  to  ring  the  bell.     Id. 

12.  Negligence.  —  Evidence  is  Admissible,  in  an  action  against  a  railway 

company  for  damages  for  personal  injuries,  to  show  that,  after  the  acci- 
dent, the  engines  of  the  company  ran  more  slowly  at  the  place  of  the 
accident  than  they  did  previously.     Id. 

13.  Nboliqencb. — General  Rule  is,  that  Neglioencb  cannot  bb  In- 

ferred from  the  rate  of  speed  alone  at  which  railway  trains  are  run. 
Dyson  v.  New  York  etc  R.  R.  Co.,  82. 

14.  Negliqence   in  Running   Train    at   High   Rati   of   Speed   over 

Crossing.  —  The  plaintiff 's  intestate  was  driving  an  omnibus  on  the 
highway,  and  was  ran  over  and  killed  at  a  highway  crossing  by  the 
defendant's  passenger  train,  which  was  running  at  a  high  but  not  un- 
usual rate  of  speed.  The  crossing  was  within  the  city  limits,  and  the 
highway  was  much  used,  though  the  locality  was  not  a  thickly  settled 
one,  and  the  city,  though  having  authority  under  its  charter  to  do  so, 
had  made  no  order  limiting  the  rate  of  speed  of  trains  within  its  limits. 
The  railroad  curved  as  it  approached  the  crossing,  and  the  view  was 
intercepted  for  the  distance  of  two  hundred  feet  on  the  highway,  until 
the  train  was  within  about  twenty  feet  of  the  crossing.  Under  thia 
state  of  facts,  it  cannot  be  held  that  the  defendant  company  was  negli- 
gent by  reason  of  the  rate  of  speed  maintained  at  the  crossing.  Id. 
16.  Danger  Signals  at  Crossings.  —  Railroad  Company  is  not  Guilty 
of  Negligence  in  not  providing,  at  highway  crossings,  additional  sig- 
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nals  to  those  required  by  statute,  the  statute  also  authormng  the  nul^ 
road  commissioners  to  require  other  signals  at  crossings  when  they 
should  deem  them  necessary  for  the  protection  of  the  public.  Such 
statute  is  exhaustive,  and  defines  the  whole  duty  of  such  companies  in 
the  matter  to  which  it  relates.  Id. 
18.  Cannot  be  Held  Liable  for  Injury  Caused  by  the  collision  of  a 
train,  run  at  a  high  rate  of  speed,  with  a  vehicle  at  a  highway  crossing, 
because  the  fireman  on  the  train,  although  he  saw  the  vehicle  at  some 
distance  from  the  crossing,  did  not  call  the  attention  of  the  engineer  to 
it  until  it  was  again  seen  just  before  the  collision.     Id. 

17.  No  General  Duty  Rests  upon  Locomotive-engineer  in  respect  to  a 
traveler  whom  he  sees  approaching  a  crossing.  Ordinarily,  he  has  a 
right  to  assume  that  the  traveler  will  regard  the  signals  if  they  have 
been  given,  and  he  is  only  called  upon  to  act  when  the  traveler  is  so 
near  the  crossing  as  naturally  to  startle  him  by  a  sense  of  danger.     Id. 

18.  Liability  for  Defective  Crossings.  —  It  is  the  duty  of  a  rail- 
way corporation  owning  tracks  running  across  a  public  street  in  a 
city  to  provide  good  and  safe  crossings,  such  as  will  enable  travelers  to 
pass  over  such  tracks  in  safety;  and  if  it  carelessly  and  negligently  per- 
mits the  rails  of  such  tracks  to  be  and  remain  several  inches  above  the 
road-bed  and  traveled  way  of  the  street,  and  above  the  ground  between 
such  rails,  thereby  rendering  such  crossings  dangerous  and  unfit  for 
travel,  it  is  answerable  in  damages,  if  a  person  driving  his  wagon  and 
team  along  the  street  at  the  crossing,  exercising  ordinary  care,  and 
having  his  load  in  a  reasonably  safe  condition  on  the  wagon,  is  thrown 
from  his  wagon  and  killed.     Tetherow  v.  St.  Joseph  etc.  R'y  Co.,  617. 

19.  Liability  for  Negligence  in  Operating  a  Construction  Train. 
—  A  railroad  company  which  agrees  to  furnish  all  motive  power  and 
cars,  and  operate  the  construction  trains  for  a  contractor  who  agrees 
to  lay  a  certain  number  of  miles  of  track  per  month,  is  not  liable  in 
damages  for  injury  to  one  of  the  contractor's  employees,  caused  by  the 
rapidity  with  which  a  construction  train  was  run,  when,  under  the  con- 
tract, the  company  had  no  control  over  the  construction  train,  though 
the  train  crew  were  on  the  pay-roll  of  the  company,  and  received  their 
pay  from  it.     Miller  v.  Minnesota  etc.  R'y  Co.,  258. 

520.  Devices  to  Prevent  Fires.  —  It  is  the  duty  of  railroad  companies 
to  use  the  best  devices  available  to  prevent  the  escape  of  fire  from 
their  engines,  irrespective  of  the  usage  of  other  roads;  and  when  an  in- 
vention or  appliance  has  been  tested,  and  generally  approved  as  I)etter 
than  that  already  in  use  by  it,  it  then  becomes  its  duty,  with  all  reason- 
able diligence,  to  adopt  and  use  such  invention  upon  its  engines,  and  it 
cannot  defer  doing  this  until  it  has  been  adopted  and  used  exclusively 
by  some  other  road.     Metzgar  v.  Chicago  etc.  IVy  Co.,  224. 

21.  Liability  for  Fires.  —  An  instruction  is  properly  refused  in  an 
action  against  a  railroad  company  for  damages  caused  by  fire  set  by 
its  engine,  which  ignores  the  fact  that,  so  far  as  danger  from  fire  is  con- 
cerned, the  company  might  reasonably  use  engines  with  one  sort  of 
smoke-stack  at  one  season  of  the  year,  and  in  some  localities,  without 
risk,  while  it  might  be  unable  to  use  the  same  engines  at  other  seasons 
of  the  year,  and  in  other  localities,  without  incurring  risk.     Id. 

8ee  Cakriers;  Evidknce,  5;  Master  and  Skkvant;  Muhioipai.  Cokpoba- 
TiONS,  14-25;  Neglioknc*. 
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RECEIVING  STOLEN  GOODS. 
See  Criminal  Law,  41. 

RECORDS. 
See  JuDouENTs,  1-4;  Nonoa. 

RECOUPMENT. 
See  Landlord  and  Tknant,  4,  6;  SxT-onr, 

REFORMATION. 
Dkeds,  1,  2. 

REMAINDERMEN  AND  REVERSIONERS. 

1.  Relations  between  Tenant  rou  Life  and  Remaindermen  are  such  that 
the  tenant  cannot  deal  to  his  advantage,  and  to  their  disadvantage,  bj 
buying  in  the  lands  under  a  trust  deed  made  by  a  former  owner,  for  the 
purpose  of  destroying  their  title,  and  acquiring  an  independent  title  of 
his  own.  A  release  of  a  right  made  to  a  particular  tenant  for  life  or  in 
tail  inures  to  the  benefit  of  him  or  them  in  remainder.  Allen  v.  De 
Ch-oodt,  626. 

3J.  Advancement  for  Children  of  Tenant  for  Life  will  be  Presumed 
TO  HAVE  BEEN  INTENDED  when  their  father  ia  such  tenant,  and  they  are 
remaindermen,  and  he  purchases  the  land  at  a  sale  thereof  for  taxes,  or 
under  a  trust  deed  made  by  a  former  owner.     Id. 

S.  Judgment  in  a  Tax  Suit  against  the  Tenant  for  Life  does  not  bind 
the  remaindermen,  and  a  sale  thereunder  cannot  divest  their  title.    Id. 

4.  Statute  of  Limitations.  — Remaindermen  cannot  Sue  for  Possession 

during  the  continuance  of  the  life  estate.  Therefore,  the  statute  of  lim- 
itations cannot  affect  them  until  the  termination  of  such  estate.     Id. 

5.  Improvements  —  Estoppel.  —  The  fact  that  a  remainderman  stood  by 

and  permitted  improvements  to  be  made  by  the  tenant  for  life  without 
giving  notice  of  his  claim  does  not  estop  him  from  claiming  such  improve- 
ments upon  the  termination  of  the  life  estate.     Steivart  v.  Mathtny,  5.38. 

6.  Tax  Title.  —  Tenant  for  life  cannot  acquire  the  title  of  the  remainderman 

by  purchase  at  a  tax  sale.     Id. 

See  Notice,  G;  Trusts  and  Trustees,  4. 

REPLEVIN. 

1.  Replevin  for  Property  Taken  by  an  Officer  under  a  Writ  of  attach- 

ment or  execution  against  its  owner  cannot  be  sustained,  though  the 
property  is  by  law  exempt  from  seizure  under  such  writ.  Hawk  v.  Lfp' 
vie,  677. 

2.  Appeal  Bond  must  be  Given  to  Stay  Execution  in  Replevin.  —  The 

new  condition  to  replevin  bonds  in  magistrates'  cases,  added  by  the  act 
of  1888,  chapter  235,  to  the  effect  that  the  plaintiff  will  not  only  abide 
by  and  perform  the  judgment  of  the  justice,  but  also  "of  the  circuit 
court  of  the  county  or  Baltimore  city  court,  as  the  case  may  be,"  does  not 
obviate  the  necessity  of  giving  an  appeal  bond  in  such  cases.  State  v. 
Carrick,  387. 

RESCISSION. 
See  Contracts,  7-10. 
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REWARDS. 

1.  The  Policy  of  the  Law  Forbids  a  Public  Officer,  or  thoes  called  to 

aid  him  in  the  discharge  of  a  public  duty,  receiving  for  his  or  their  ser- 
vices any  reward  or  compensation  beyond  that  allowed  by  law.  St. 
Louis  etc.  R'y  Co.  v.  Grafton,  66. 

2.  Persons  Acting  as  a  Posse  Comitatus  and  as  Special  Deputy  Sher- 

iffs, and  under  the  direction  and  immediate  control  of  the  sheriff  of  a 
county,  and  who,  while  acting  in  the  discharge  of  their  duty,  arrest  per- 
sons for  whose  arrest  and  conviction  a  reward  has  been  ofiFered,  are  not 
entitled  to  such  reward,  because  in  making  such  arrest  they  are  simply 
doing  their  duty.     Id. 

RIPARIAN  RIGHTS. 

See  Watercourses. 

RULE  IN  SHELLEY'S  CASE. 
See  Wills,  26. 

SALES. 

1.  Sals  bt  Samflk  —  Warranty.  —  A  sale  of  a  specified  number  of  "  bales 

Ceara  scrap-rubber,  as  per  samples  of  second  quality,"  import«  war- 
ranty that  the  goods  furnished  will  be  similar  to  the  samples,  and  that 
they  will  be  of  the  quality  promised,  and  there  is  a  breach  of  warranty 
when  the  goods  furnished  are  not  of  second  quality,  no  matter  whether 
they  are  equally  as  good  as  the  samples  or  not.     Gould  v.  Stein,  445. 

2.  Descbiption  —  Warranty.  —  Where  goods  on  a  sale  are  described  as 

of  certain  quality,  well  known  in  the  market  as  indicating  goods  of  a 
distinct  though  not  absolutely  uniform  grade  or  standard,  the  descrip- 
tion imports  a  warranty  that  the  goods  are  of  that  grade  or  standard, 
and  the  descriptive  words  are  not  to  be  treated  as  merely  words  of 
general  commendation,  but  as  words  having  a  specific  commercial  sig- 
nification.    Id. 

3.  Destruction    of   Property    before    Title    is    Acquired.  —  Where 

the  buyer  unconditionally  and  absolutely  promises  to  pay  a  certain 
gum  for  personal  property,  the  title  to  which  is  to  remain  in  the  seller 
until  full  payment  is  made,  the  fact  that  the  property  is  destroyed  by 
fire  before  the  time  for  the  last  payment  to  be  made  arrives,  and  while 
in  the  custody  of  the  buyer,  does  not  relieve  the  purchaser  from  the 
payment  of  the  full  price  agreed  upon.     Burnley  v.  Tu/t^,  540. 

4.  Purcha.ser    not    Affected    by  Fraud    of    Seller    unless   a  Party 

TO  It.  —  Though  a  sale  may  be  made  to  defraud  creditors,  the  pur- 
chaser is  not  affected  by  it,  unless  he  bought  with  intent  to  aid  the 
fraudulent  design  of  the  seller,  or  had  notice  of  it,  or  knowledge  of  such 
facts  and  circumstances  as  would  lead  a  reasonable  man  to  conclude 
that  fraud  in  fact  existed  or  was  intended  by  the  seller.  Tuleur  v.  C/uue, 
577. 
See  Agency,  3;  Bona  Fide  Purchasers;  Contracts,  5;  Factors;  Fraud; 
Fraudulent  Conveyances,  9,  10. 

SCHOOLS. 
1.  Electors  of  School  District  may  Ratify  Contract  Made  by  Direo- 
tors  of  the  district,  where  the  contract  ia  one  which  they  might  hav* 
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originally  anthorized  the  directors  to  make,  even  though  the  directors  in 
entsring  into  the  contract  exceeded  the  powers  conferred  upon  them;  and 
the  subsequent  action  of  the  electors  in  authorizing  the  settlement  of  a 
controversy  which  grows  out  of  the  contract  is  a  ratification.  Everts  v. 
District  Township,  264. 
2.  PossKssioN  OF  School  Site  is  Notice  to  Subsequent  Pukchasers.  — The 
possession  by  a  school  district  of  a  school-house  site,  under  a  contract 
with  the  owner  of  the  land,  is  notice  to  subsequent  purchasers  or  en- 
cumbrancers of  its  rights,  and  those  rights  are  not  divested  by  the  trans- 
fer without  reservation  of  the  tract  of  land  of  which  the  site  is  a  part.  Id. 
See  Corporations,  3. 

SEDUCTION. 

1.  Artimcb,  What    is    an.  —  Where   a  married    man  forty-two  years  old 

had  sexual  intercourse  with  his  domestic,  a  girl  fifteen  years  of  age, 
after  continuous  daily  love-making  for  some  months,  it  was  held,  in  an 
action  for  seduction,  that  if  the  means  made  use  of  by  the  man  were 
calculated  to  overcome  the  will  of  a  girl  of  her  years  and  experience,  and 
were  intended  to  create  in  her  mind  an  affection  for  him,  and  did  have 
that  effect,  and  if  under  that  influence  she  yielded  her  person  to  him, 
this  amounted  to  an  "artifice,"  within  the  meaning  of  the  law,  and  the 
sufficiency  of  the  evidence  to  establish  that  fact  and  constitute  it  seduc- 
tion was  for  the  jury.      Hawn  v.  Banghart,  261. 

2.  Damages  from  Loss  of  Social  Standing,  in  general,  may  be  consid- 

ered by  the  jury  in  estimating  damages,  but  the  fact  that  individual 
acquaintances  or  associates  of  plaintiff  have  refused  to  recognize  her 
since  her  seduction  cannot  be  taken  into  consideration  in  estimating 
vdamages,  or  for  any  other  purpose.     Id. 

See  Criminal  Law,  45. 

SET-OFF. 

1.  A  Defendant  cannot  Set  Uf  as  a  Counterclaim  a  claim  purchased 

by  him  after  the  commencement  of  the  action.     Enter  v.  Quesse,  891. 

2.  Defendant  will  not  be  Allowed  to  Interpose  as  a  Set-off  or  coun- 

terclaim, either  at  law  or  in  equity,  a  claim  against  his  creditor,  bought 
up  after  action  brought,  and  sought  to  be  interposed  on  the  ground  of 
the  insolvency  of  such  creditor.    Id. 

See  Fraud,  3. 

SLANDER. 
See  Libel  and  Slander. 

SPECIFIC  PERFORMANCE. 

1.  Sufficiency  op  Description.  —  A  contract  for  the  conveyance  of  land, 
which  describes  it  as  a  certain  congressional  subdivision  "lying  south 
of  the  grove,"  cannot  be  avoided  on  the  ground  of  vagueness  or  insuffi- 
ciency in  the  description.  Such  description  is  certain,  as  a  grove  may 
be  taken  as  a  land-mark  or  monument  designating  the  boundaries  of 
land.     Minneapolis  etc.  R'y  Go.  v.  Cox,  216. 

S.  Mutuality.  —  Where  a  contract  for  the  conveyance  of  land  is  made  in 
consideration  that  the  vendee  shall  erect  and  maintain  a  depot  at  a  des- 
ignated place,  after  the  depot  is  built  the  vendor  caiiuot  avoid  specitio 
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performance  on  the  ground  that  the  vendee  cannot  be  compelled  to  main- 
tain the  depot.     Id. 

8.  A  vendee  may  demand  specific  performance  of  a  contract  to  convey  land 
before  complying  --vith  certain  couditiona  subsequent,  when  the  perform- 
ance of  certain  conditions  by  the  vendor  are  necessary  to  secure  to  the 
vendee  his  rights  to  be  acquired  under  the  contract.     Id. 

4.  Construction  of  Contract.  —  Where  a  contract  for  the  convey- 
ance of  land  is  made  in  consideration  that  a  depot  will  be  located, 
erected,  and  maintained  at  a  certain  place,  and  that  trains  will  be 
run  to  and  from  such  place  before  a  given  time,  the  contract  cannot 
be  avoided  on  the  ground  that  the  depot  was  not  built  by  the  time  pre- 
scribed in  the  contract.  The  contract  prescribes  only  the  time  when 
trains  shall  be  running,  and  not  the  time  when  the  depot  shall  be  built 
Id. 

6.  A  contract  for  the  conveyance  of  land  cannot  be  avoided  on  the  ground 
that  it  does  not  embody  the  agreement  of  the  parties,  and  was  signed 
in  ignorance  of  such  variation  from  the  agreement.      Id. 
See  Wills,  10. 

STATUTE  OF  FRAUDS. 
See  Easements,  1;  Wills,  10,  11. 

STATUTES. 

1.  Fundamental  Canon  of  Construction  is,  that  a  statute  shall  always 

be  interpreted  so  as  to  operate  prospectively,  and  not  retrospectively, 
unless  the  language  is  so  clear  as  to  preclude  all  question  as  to  the  inten- 
tion of  the  legislature.     Lanes  A ppeal,  94. 

2.  Curative  Act,  What  Defects  in  Proceedings  of  Board  of  Super- 

visors MAY  be  Cured  by.  —  If  the  proceedings  of  a  board  of  super- 
visors of  a  county  be  void  for  want  of  jurisdiction,  and  if  the  thing 
wanting  in  such  proceedings,  or  which  failed  to  be  done,  is  something 
which  the  legislature  might  have  dispensed  with  by  a  prior  statute,  it  is 
within  the  power  of  the  legislature  to  dispense  with  it  by  subsequent 
statute.  Where,  therefore,  a  county  board  of  supervisors  proceed  to 
construct  a  levee,  and  to  assess  the  cost  thereof  against  certain  lauds 
supposed  to  be  benefited  thereby,  but  its  proceedings  are  adjmlged  to 
be  void  for  want  of  jurisdiction,  solely  because  "  a  petition  was  not  filed 
in  the  office  of  the  county  auditor,  signed  by  a  majority  of  the  persons, 
residents  of  the  county,  owning  lands  adjacent  to  the  improvement,  set- 
ting forth  the  same,  and  the  starting-point,  route,  and  termini"  an  act 
of  the  legislature  subsequently  enacted  to  validate  such  proceedings 
will  not  be  unconstitutional,  since  the  jurisdictional  act  was  one  with 
which  the  legislature  could  have  dispensed  in  the  first  instance.  Ricli- 
man  v.  Supei-vitors,  308. 

8.  Curative  Act  Which  Provides  Opportunity  for  Hearing  upon  No- 
tice before  a  burden  by  way  of  assessment  shall  attach  to  pro[)erty 
supposed  to  be  benefited  by  a  public  improvement  is  not  obnoxious  to 
the  constitutional  objection  that  it  is  an  attempt  to  take  private  prop- 
erty without  just  compensation.     Id. 

4.  Local  and  Special  Legislation,  when  Permissible.  —An  act,  though 
both  local  and  special  in  its  application,  where  the  accomplishment  of 
its  principal  object  would  be  very  difficult,  if  not  impossible,  may  not 
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be  so  obnoxious  to  a  constitutional  requirement  that  the  legislature 
ihall  not  pass  local  or  special  laws  where  the  general  law  can  lie  made 
applicable  as  to  justify  an  interference  by  the  courts.  And  where  sucb 
is  the  case,  the  act  will  not  be  declared  unconstitutional.     Id. 

6.  TiTLK  OF  Act  not  Obnoxious  to  Constitutional  Provision  when.  — 
An  act  entitled  "An  act  to  legalize  the  proceedings  of  the  boards  of 
supervisors  of  Muscatine  and  Louisa  counties  in  locating  and  construct- 
ing a  levee  on  Muscatine  Island,  in  said  counties,  and  to  provide  for 
an  assessment  of  the  costs  thereof  on  the  lands  benefited  thereby,"  is- 
not  repugnant  to  a  constitutional  provision  requiring  that  "every  act 
shall  embrace  but  one  subject,  and  matters  properly  connected  there- 
with."   Id. 

6.  Special  Statutes.  —  While  the  legislature  may  pass  laws  which  affect 
only  certain  localities  and  classes,  still  it  cannot  make  an  exemption 
from  the  operation  of  a  general  stock  law  in  a  particular  locality,  and 
then  go  further,  and  make  an  exception  of  certain  individuals  of  a  par- 
ticular class  within  that  exemption,  simply  on  the  ground  that  they 
had  "  conformed "  to  such  general  law,  especially  when  the  special  ami 
the  general  law  are  so  essentially  connected  that  the  former  cannot 
take  effect  separately.  Such  a  law  is  unconstitutional  and  void.  Utseif 
V.  Hiott,  910. 

See  Elections,  1. 

SUNDAY. 
See  Holidays. 

SURETYSHIP. 

1.  Whbrk  therb  are  Two   Sets  of  Sureties  ot  an  Executor  or  Ad- 

ministrator upon  bonds  given  at  different  times,  both  sets  are  an- 
swerable for  breaches  committed  prior  to  the  execution  of  the  second 
bond.     Dugger  v.   Wright,  48. 

2.  Contribution  among  Sureties.' — 'V^^le^e  there  are  two  or  more  sureties- 

for  the  same  principal  debtor  and  for  the  same  obligation,  whether  by 
the  same  or  different  instruments,  they  are  co-sureties,  and  as  between 
the.mselves  are  under  obligation  to  equalize  their  common  burden.     Id. 

8.  Co-surety's  Right  to  Contribution  arises  out  of  his  payment  of 
more  than  his  due  proportion  of  the  joint  obligation,  and  dates  from 
such  payment,  unaffected  by  the  fact  that  the  statute  of  limitations  has^ 
barred  any  direct  liability  of  his  co-surety  to  the  creditor.  Martin  v. 
Frantz,  859. 

See  Attachment  and  Garnishment,  2-4;  Executors  and  Administra- 
tors, 3;  Official  Bonds,  1,  4,  5;  Limitation  of  Actions,  6. 

TAX   TITLES. 
See  Remaindermen  and  Reversioners,  3,  6. 

TELEGRAPHS. 
I.  LxABiLiTT  FOR  Delat  IN  TRANSMITTING  MESSAGE.  —  Where,  in  response 
to  an  offer  to  sell  land,  it  is  sought  to  accept  the  offer  by  telegraphy 
and  a  message  authorizing  the  purchase  is  paid  for  and  delivered  to  the 
authorized  operator  of  the  company,  who  is  informed  of  the  purpose 
of  sending  the  message,  and  of  the  importance  of  its  being   sent  and 
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delivered  promptly,  but  owing  to  the  delay  and  negligence  of  the  com- 
pany  and  its  agents  in  the  transmission  and  delivery  of  the  message, 
the  purchase  of  the  land  is  lost,  the  company  is  liable  in  damages  for 
the  dififereace  in  price  at  which  the  land  was  offered  and  its  actual 
market  value  at  the  time  the  message  should  have  been  delivered. 
Alexander  v.  Western  Union  Tel.  Co.,  556. 
2.  General  Duties  and  Liabilities.  —  Telegraph  companies  undertake  to 
serve  the  public,  and  must  perform  their  duties  and  comply  with  their 
contracts  in  good  faith;  and  their  failure  to  discharge  their  functions 
with  reasonable  care  renders  them  liable  la  damages  for  losses  and  in- 
juries  that  maybe  traced  directly  or  with  reasonable  certainty  to  their 
negligence.    Id. 

Sec  Banks  and  Bankino,  4. 

TORTS. 
See  Arrest;  Fraud,  7 

TOWNSHIPS. 
See  Highways,  2,  3. 

TRESPASS. 
Non-prejudicial  Error  in  Charge  to  Jury.  —  In  trespass  quare  ctaumm 
fregit,  where  the  plaintiff  claimed  title  by  adverse  possession,  a  charge 
to  the  jury  that  "interruption  by  a  stranger  is  not  sufficient  to  destroy 
or  interrupt  title  by  adverse  possession,"  though  erroneous,  is  not  preju- 
dicial, where  there  is  uo  evidence  tending  to  show  that  the  plaintiff's 
possession  had  been  interrupted.  Wren  v.  Parker,  127. 
See  Evidence,  4. 

TRIAL. 

1.  Pleading  and  Practice.  —  Under  a  general  exception  or  objection  to  a 

charge,  one  cannot  be  allowed  to  select  afterwards  particular  phrases, 
and  found  special  exceptions  thereon.    Commonwealth  v.  Tolman,  414. 

2.  Jury  and  Jurors.  —  A  juror,  in  weighing  the  credibility  of  testimony, 

has  a  right  to  take  into  consideration  his  own  knowledge  of  the  character 
of  the  witness  delivering  such  testimony.     State  v.  Jacob,  897. 

5.  Jury  and  Jurors.  —  Credibility  of  Testiajony  Substantially  Uncon- 

tradicted is  for  the  jury,  and  it  is  not  within  the  province  of  the  court 
to  discredit  such  testimony  in  its  instructions.    Dibble  r.  NorUiern  Aaaur. 
Co.,  470. 
4.  Instructions  not  Based  upon  Any  Theory  raised  in  the  case  are  prop- 
erly refused.     Metzgar  v.  Chicago  etc.  R'y  Co.,  224. 

6.  Request  for  Instruction  may  be  Refused  when  the  legal  principles 

contained  therein  have  been  fully  and  clearly  presented  to  the  jury  in 
their  instructions.     Smith  v.  Irwin,  699. 

6.  Instruction.  —  A  Party  is  Bound  by  the  Theory  of  his  Own  In- 

structions, and  cannot  complain,  after  obtaining  certain  instructions, 
that  the  court  refused  to  give  other  instructions  inconsistent  therewith. 
Tetherow  v.  St.  Joseph  etc.  R'y  Co.,  617. 

7.  Instructions  need  not  be  Given  to  the  Jury  on  Questions  of  Law 

mot  Suogbsted  at  the  tim«  by  the  partita  or  their  counsel.     Id. 
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8.  Spectal  Issues.  — The  Court  need  not  Submit  to  the  Jurt  a  Special 

Issue  already  incladed  in  those  submitted,  nor  need  it  snbmit  any  ques> 
tion  which  may  be  answered  aflSrmatively  or  negatively  withont  affect- 
ing  the  general  verdict.     Id. 

9.  Charge  on  MArrEB  or  FAcr.  —  To  say  to  the  jury  about  an  unimpeached 

witness,  "Now,  do  you  believe  the  witness?  It  is  not  a  question  as  to 
her  veracity.  I  have  heard  no  evidence  agaunst  her  veracity.  But 
counsel  argue 'that  she  was  mistaken," — is  not  a  charge  in  respect  to 
matter  of  fact  so  as  to  constitute  error.     State  v.  Jacob,  897. 

10.  Charge  o:<  Matter  of  Fact.  —  Where  the  court  tells  the  jury  that  an 
unimpeached  witness  having  testified  to  a  material  fact,  it  is  not  prob- 
able that  he  was  mistaken,  and  that  if  defendant  had  willfully  misstated 
that  one  fact,  it  could  be  safely  concluded  that  she  would  make  other 
false  statements,  this  is  a  charge  as  to  matter  of  fact,  and  erroneous. 
Id. 

11.  Damages —  Power  to  Order  Personal  Examination  op  Plaintifp.  — 
Where  a  party  claims  damages  for  an  injury  alleged  to  be  permanent,  the 
court  has  power,  in  its  discretion,  to  order  a  compulsory  personal  ex- 
amination of  plaintiff,  for  the  purpose  of  ascertaining  the  nature  and 
extent  of  his  injuries,  by  experts  selected  by  the  court  and  paid  by  th« 
party  at  whose  instance  the  examination  is  ofiade.  Bichmond  etc  R.  R. 
Co.  V.  Cliiklreas,  189. 

12.  Contrary  Ruungs  —  Which  Controls*.  —  Where  a  demurrer  to  a  peti- 
tion for  a  writ  of  certiorat-i  is  overruled,  and  the  defendant  makes  a  re- 
turn, and,  on  a  trial  of  the  issues  made  thereby,  questions  legitimately 
arise  involved  in  the  issues  presented  by  the  demurrer,  and  after  the  de- 
termination of  the  demurrer  there  is  a  change  in  the  peisonnel of  the  court, 
it  is  the  duty  of  the  court,  as  then  constituted,  to  pass  upon  such  issues; 
and  if,  in  such  case,  the  court  holds  at  variance  with  the  ruling  on  the 
demurrer,  the  li.jc  ruling  must  control.     Richman  v.  Supei-vuors,  308. 

13.  Objection  to  Almanac  as  Evidence.  —  That  counsel  used  an  almanac 
in  bis  argument  to  the  jury,  to  show  that  a  witness  testified  falsely  as  to 
a  certain  date,  is  not  open  to  objection  on  the  ground  that  such  use  of 
the  almanac  deprived  plaintiff  of  the  benefit  of  argument  upon  it.  Such 
rarprises  are  incident  to  every  trial,  and  within  the  discretion  of  the 
eofirt.     Wilson  t.  Van  Leer,  854. 

See  Cbuunal  Law;  Elections,  9. 

TROVER. 
CoHTERSioir.  —  Where  a  Warehouseman  unlocks  his  warehouse  upon  the 
demand  of  an  officer,  and  shows  him  particular  goods  of  another  stored 
therein,  whereupcn  the  officer  attaches  such  goods  under  a  writ  in  his 
hands,  the  warehouseman  is  not  guilty  of  conversion,  although  the  goods 
attached  do  not  belong  to  the  party  named  in  the  writ.  CUgg  v.  Boston 
Stoi'oge  Wareltouse  Co.,  436. 

See  Landlord  and  Tenant,  6;  Mortoaqis,  6. 

TRUSTS  AND  TRUSTEES. 

I.  Trust  Funds  Mixed  with  Those  op  Trustee,  Identification  op.  —  So 

long  as  trust  funds  which  the  trustee  has  misapplied,  or  converted  into 

other  property,  or  mixed  with  his  own  funds,  can  be  traced,  the  court 

will  always  attribute  the  ownership  thereof  to  the  cestui  que  trust,  and 
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will  not  allow  his  right  to  be  defeated  by  the  wroagfal  act  of  the  tnute* 
or  fidaciary  in  mixing  or  confusing  the  trost  funds  with  hia  own,  or  erea 
with  those  of  a  third  party.     Englar  ▼.  Offuti,  332. 

2.  Right  of  Owszr  o»  Fcsd  Traced  to  PossEasios  of  Axothek.  —The 

true  owner  of  a  fnnd  traced  to  the  posaedsion  of  another  haa  a  right  to 
have  it  restored,  not  aa  a  debt  dne  and  owing,  but  becaoae  it  is  hij  prop> 
erty  wrongfully  withheld  from  him;  and  it  makes  no  difference  whether 
the  fnnd  be  traced  into  a  bank  account,  the  possession  of  an  indiridual, 
or  into  the  hands  of  a  firm  composed  of  many  individuals,  if  the  essen- 
tial facts  are  shown  by  which  the  identification  of  the  fund  can  be  estab- 
lished, and  no  superior  rights  of  innocent  third  parties  have  interTene<l. 
Id. 

3.  Tecst  PEoraBTT,  Howrrnt  Cbasckd,  CosmruEg  Subject  to  TErsr.  — 

As  between  eeatvi  que  trust  and  trustee,  and  all  parties  claiming  under  the 
tmstee,  otherwise  than  by  purchase  for  valuable  consideration  withoct 
notice,  all  property  belonging  to  a  trust,  nowerer  much  it  may  be 
changed  or  altered  in  its  nature  or  character,  and  all  the  fruit  of  such 
property,  whether  in  its  original  or  in  its  altered  state,  continues  to  be 
subject  to  or  affected  by  the  trust.     Id. 

4.  Wheke  a  Tkc3T  is  Created  bt  Wnx  in  faror  of  the  testator's  daughter, 

and  her  children  then  or  thereafter  bom,  the  daughter  to  have  the  pos- 
session, use,  profits,  enjoyment,  and  control  of  the  property  during  her 
life,  then  to  descend  eqxially  to  her  children  and  grandchildren,  the  ap- 
pointment of  a  new  trustee  for  the  daughter  alone,  upon  the  petition  of 
herself  and  the  first  trustee,  but  without  the  consent  of  the  remainder- 
men, will  not  vest  in  the  trustee  so  appointed  the  legal  title  to  the 
estate,  so  that  he  can  convey  it  in  fee  without  the  consent  of  the  remain- 
dermen. He  has  only  a  legal  estate  proportional  with  the  daughter's 
estate  for  life,  and  the  first  trustee  is  still  clothed  with  his  executory 
trust  for  the  remaindermen.  Lamar  v.  Pearrt,  168. 
6.  Stattte  of  LnciTATioss.  —  Where,  under  a  trust  for  life,  with  remainder 
over,  the  trustee  has  the  legal  title  to  the  estate,  commensurate  only 
with  the  life  estate  of  the  beneficiary,  the  trustee  and  such  beneficiary 
cannot  convey  the  estate  in  fee  without  the  consent  of  the  remainder- 
men, and  if  such  conveyance  is  attempted,  the  statute  of  limitations 
will  not  begin  to  run  against  the  remaindermen  until  tha  death  of  the 

tenant  for  life.     Id. 

See  Pabttebship,  12. 

USAGES  AND  CUSTOMS. 

1.  CcsTOM,  TO  BE  Proved,  mcst  BE  PLEADED;  SO  held  where  it  was  attempted 

to  prove  a  ctutom  of  bankers,  in  paying  drafts  on  thein,  to  pay  exchiags 
in  addition  to  the  face  of  the  draft.     Lindey  v.  /'«>«<  XiX.  B'ltJi.  254. 

2.  K.^-OWLEDGE   OF   A     UsAGE    :<EED    SOT   BE    SHOWS    BT    DiBECT    EviDE>CE, 

BUT  MAT  BE  IsFESRED  from  circunistanccs  or  implied  from  its  noto- 
riety. Hence  it  may  bo  inferred  that  the  superior  officers  of  a  corpo- 
tion  knew  of  a  custom  existing  in  violation  of  a  rule  of  such  corporation, 
when  such  custom  was  well  known  among  its  employees,  and  erf  long 
•tending.     Barry  r.  Hannibai  etc  Ify  Co.   610. 

USURY. 
I.  Statutk  of    Abiassas    DESOCSCE3   the    teking  of    usury,   and    upoo 
aU  c<mtr»ct«  for  lU  payment  impresses  the  sUmp  of  absolute  nalliiy;  and 
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this  blight  covers  the  entire  transaction.  It  extends  to  the  principal  a» 
well  as  to  the  unlawful  interest  contracted  for.      Vahlberg  v.  Keaton,  73. 

2.  Usury  cannot  be  Imputed  to  the  Reservinq  and  Receiving  in  Advance 
the  highest  lawful  rate  of  interest.     Id. 

8.  Discount.  —  The  interest  for  ordinary  paper  having  the  usual  time 
to  run,  such  as  is  the  custom  of  banks,  may  be  taken  in  advance  by  way 
of  discount,  and  not  subject  the  paper  to  the  taint  of  usury.      Id. 

4.  Constitutional  Law.  — The  provision  of  the  constitution  of  Arkansas  de- 

nouncing the  taking  of  usury  must  be  understood  as  prohibiting  that 
which  had  been  judicially  determined  to  be  usury  under  pre-existing 
statutes  of  the  state,  or  under  the  act  of  12  Anne,  upon  the  same  sub- 
ject, and  a  statute,  therefore,  does  not  violate  this  constitution  because 
it  permits  interest  to  be  taken  in  advance.     Id. 

5.  What  a  Borrower  Pay.s   to    his  Own  Agent  for  procuring  a    loan 

is  no  part  of  the  sum  paid  for  the  loan  or  for  the  forbearance  of  money, 
and  therefore  cannot  be  regarded  as  impressing  the  transaction  with 
the  taint  of  usury.     Id, 

6.  Bonus  Paid  to  Lender's  Agent.  —  If  the   agent  of    the  lender   re- 

ceive from  the  borrower  a  bonus  in  excess  of  the  highest  lawful  rate  of 
interest,  either  with  the  lender's  knowledge  or  under  circumstances 
from  which  the  law  presumes  he  had  knowledge,  then  the  transaction  is 
usurious;  while  if  the  agent  receives  the  bonus  without  the  lender's 
knowledge,  and  under  circumstances  from  which  knowledge  cannot  be 
reasonably  presumed,  the  transaction  is  not  usurious.  If  a  lender  places 
money  with  an  agent  to  be  loaned,  with  the  understanding  that  he  must 
receive  the  highest  lawful  interest,  and  must  look  to  the  borrower  for 
his  commission,  the  circumstances  necessarily  import  knowledge  of  the 
lender  of  a  usurious  bonus  received  by  the  agent;  and  if  the  money  was 
so  placed,  and  nothing  said  as  to  the  compensation  of  the  agent,  the  same 
result  must  follow,  unless  the  relations  between  the  lender  and  his  agent 
are  such  as  to  reasonably  justify  the  belief  that  the  agent  would  act 
solely  for  the  accommodation  of  the  lender,  and  without  expectation  ot 
reward.     Id. 

VENDOR  AND  VENDEE. 
Vendor's  Lien  does  not  Exist  when  the  vendee,  in  consideration  of  the 
conveyance  of  land  to  him,  gives  his  contract  to  deliver  the  vendor  speci- 
fied quantities  of  personal  property.     Bell  v.  Pelt,  57. 
See  Specific  Performance,  1-6. 

VOLUNTARY  CONVEYANCES. 
See  Fraudulent  Conveyances,  6-8. 

WARRANTY. 
See  Sales,  1,  2. 

WATERCOURSES. 
1.  Title  to  Ice  on  Great  Pond  is  in  the  public,  and  an  individual  can- 
not appropriate  a  part  thereof  by  scraping  the  snow  from  it,  and  set- 
ting up  stakes,  so  as  to  maintain  his  action  against  one  who,  five  days 
thereafter,  began  to  cut  ice  from  the  portion  of  the  pond  thus  staked  off. 
People's  Ice  Co.  v.  Davenport,  425. 
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2.  RiPARiAW  Proprietors  —  Relative  Rights  of  Upper  and  Lower. — 

The  lower  owner  of  land  on  a  stream  has  the  right  to  have  the  water  which 
flows  from  the  land  of  an  upper  owner  in  as  pure  and  wholesome  a  con- 
dition as  a  reasonable  and  proper  use  of  the  stream  by  the  upper  owner 
will  permit.  The  upper  owner  will  not  be  allowed  to  poison  or  corrupt 
the  stream,  but  he  may,  as  a  rule,  use  it  in  a  reasonable  manner,  for  rea- 
sonable purposes,  even  for  the  purpose  of  carrying  off  waste  matter;  and 
whether  the  use  to  which  he  puts  it  is  reasonable  or  not  must  be  deter- 
mined by  the  circumstances  of  the  case.  Ferguson  v.  Fii-menich  Mfg. 
Co.,  319. 

3.  Pollution  op  Stream  —  Liability  of  Upper  Owner  for  Contributino 

TO.  — If  an  upper  owner  on  a  stream  contributes  to  its  pollution  after  it 
has  been  already  polluted  above  him,  but  what  he  contributes  renders 
the  water  unfit  for  stock  and  charges  it  with  noxious  gases,  when  before 
it  was  fit  for  stock  and  free  from  such  gases,  he  will  be  liable  in  damages 
to  the  lower  owner.     Id. 

4.  Lower  Owner  Who  Contributes  to  Pollution  of  Stream  cannot  Re- 

cover damages  of  the  upper  owner  for  polluting  it,  if  his  own  acts  con- 
tribute to  cause  those  things  of  which  he  complains.  But  if  he  sustains 
damage  from  the  wrongful  acts  of  the  upper  owner,  to  which  he  has  not 
contributed,  he  may  recover.     Id. 

a.  Measure  of  Damages  for  Pollution  of  Stream.  — Where  the  upper 
owner  on  a  stream  so  pollutes  it  as  to  not  only  render  the  water  unfit  fo^ 
stock,  but  to  make  it  a  source  of  sickness,  pain,  and  discomfort  to  the 
lower  owner  and  his  family,  the  lower  owner  is  entitled  to  recover  uoi 
only  for  the  depreciation  in  the  rental  value  of  the  premises  caused  by 
the  nuisance,  but  also  such  other  damage  as  he  may  have  sustained,  in- 
cluding that  which  has  resulted  from  bodily  sickness,  pain,  and  dis- 
comfort.    Id. 

€.  Floatage  —  Rights  op  Mill-owner.  —  The  floatage  capacity  of  a  small 
stream  cannot  be  added  to  by  means  of  dams,  and  other  expedients  and 
artificial  means,  so  as  to  deprive  the  owner  of  a  mill-site  of  the  use  of  it, 
and  he  may  enjoin  the  wrong-doer  from  retaining  water  to  such  an  extent 
as  to  prevent  the  mill  from  getting  constantly  the  natural  volume  of  the 
stream,  and  from  letting  out  floods  which  will  injure  his  dam.  Koopman 
Blodgett,  527. 

7.  Right  of  Floatage.  —  While  the  public  right  of  floatage  exists  in 
streams  capable  of  furnishing  valuable  facilities  for  moving  logs  cut  in 
the  vicinity,  still  the  public  have  no  other  rights  than  those  furnished 
by  the  natural  water-way.  The  riparian  owners  have  a  right  to  the  en- 
joyment of  the  natural  flow  of  the  stream  with  no  burden  or  hindrance 
imposed  by  artificial  means.  No  easement  beyond  the  natural  one  can 
be  obtained  without  authority,  and  no  further  public  facility  can  be  ex- 
acted without  some  dedication  or  condemnation.     Id. 

6.  Right  of  Floatage  in  public  navigable  streams  is  general,  but  the  rule 
which  makes  private  streams  subservient  to  floatage  is  baseii  on  their 
natural  surroundings,  and  rests  on  convenience,  if  not  on  necessity. 
They  cannot  be  treated  as  public  highways  for  floatage  from  all  quarters, 
nor  subjected  to  burdens  from  distant  localities.     Id. 

9.  Rights  of  Mill-owner.  —  A  party  owning  a  suitable  place  for  a  mill-site 
cannot  be  deprived  of  it  simply  because  some  one  else  has  wrongfully 
interfered  with  the  stream  above  him.     Without  either  such  a  lapse  of 
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time  as  will  bar  a  suit  or  indicate  acquiescence,  or  oome  act  of  estoppel, 
his  rights  of  property  are  not  barred.     Id. 

10.  Mill-owner's  Waiver  of  OB.TEarroN  to  Right  of  Floatage. —  While 
straightening  the  channel  of  a  stream  above  his  mill  by  the  owner,  at 
the  expense  of  a  log-runner,  indicates  an  admission  that  logs  might  be 
run,  and  that  the  channel  was  thereby  made  safer  for  his  own  premises 
as  well  as  more  convenient  during  log-driving,  still  this  admission  in 
no  way  authorizes  the  use  of  the  river  so  as  to  crowd  it  beyond  its  fair 
capacity,  or  to  take  such  action  as  involves  danger  to  the  mill.     Id. 

11.  Surface  Water.  — Owner  of  higher  land  has  no  right  to  collect  surface 
water  in  drains,  trenches,  or  otherwise,  and  precipitate  it  in  a  body  upon 
lower  land,  to  the  damage  of  the  owner  thereof.  Rychlicki  v.  City  of  St. 
Louis,  651. 

12.  Surface  Water.  —  A  Municipal  Corporation  may  not,  in  the  Con- 
STRUciiON  of  its  Streets,  coUect  surface  water,  and  then,  by  means  of 
drains  and  conduits,  discharge  it  in  volume  upon  the  lauds  of  an  adja- 
cent proprietor.     Id. 

13.  Surface  Drainage  and  Cultivation  of  Land.  —  The  owner  of 
land  on  the  slope  of  a  hill  running  down  to  a  mill-pond  on  the  laud 
of  another  is  not  liable  for  filling  such  pond  by  cultivating,  manuring, 
and  surface-draining  his  own  soil  in  the  ordinary  way,  for  the  purpose  of 
raising  garden  vegetables.     Middlesex  Oo.  v.  McCue,  402. 

14.  Damage  to  Lower  Proprietor  resulting  from  the  usual  and  rea- 
sonable cultivation  of  his  land  by  the  upper  proprietor  is  not  ground 
for  an  action,  but  the  lower  proprietor  may  protect  his  land  by  building 
a  wall  upon  it  to  prevent  the  damage.     Id. 

See  Nuisances,  1,  2. 

WILLS. 

1.  Testamentary  Capacity.  —  One  who  at  the  time  of  executing  his  will  was 

capable  of  recollecting  the  property  he  was  to  dispose  of,  understanding 
the  manner  of  disposition  therein  set  forth,  the  objects  of  his  bounty, 
and  the  nature  of  the  business  in  which  he  was  engaged,  is  possessed  of 
requisite  testamentary  capacity,      Waddinrjton  v.  Biizhy,  706. 

2.  Undue   Influence. — The  Influence   Which  will  Vitiate  a  Will 

must  be  such  as  in  some  degree  destroys  the  free  agency  of  the  testator, 
and  constrains  him  to  do  what  is  against  his  will,  and  which  he  is  un- 
able to  refuse  or  too  week  to  resist.    Id. 

3.  Draughted  by  Interested  Party.  —  The  fact  that  a  will  was  drawn 

by  one  who  was  made  executor,  and  whose  children  were  the  favored 
legatees,  while  it  calls  for  suspicious  scrutiny  of  the  circumstances, 
does  not  of  itself  invalidate  the  will.  Whether  a  will  so  drawn  shall  be 
permitted  to  stand  or  not  must  depend  on  the  circumstances  of  each 
particular  case;  no  general  rule  must  be  made  applicable  to  all  cases.   Id. 

4.  Execution  of  a  Will  is  Sufficiently  Proved  when  it   appears  that 

it  was  executed  in  the  presence  of  two  witnesses,  though  the  clause 
of  attestation  does  not  say  that  they  signed  in  the  presence  of  the  testa- 
tor, if  it  is  shown  that  the  testator  and  the  witnesses  were  all  together 
when  he  signed,  and  that  he  requested  them  to  sign  as  witnesses  of  such 
will.  Id. 
6.  Subscribing  Witness  to  a  will,  if  in  all  respects  eligible,  assumes 
a  serious  duty  and  a  legal  relation  thereto  necessary  to  its  validity,  if 
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there  are  but  two  subscribing  witnesses,  and  important,  however  many 
there  may  be.  This  duty  he  cannot  cast  ofiF  for  any  cause  at  his  pleasure 
without  the  consent  of  the  maker  of  the  will,  given  in  his  lifetime. 
Having  subscribed  as  such  witness,  the  law  holds  him  to  the  legal  con- 
sequences of  such  relation.     Boone  v.  Lewis,  783. 

6.  Subscribing  Witness,  to  bb  Held  Liable  to  the  legal   consequences 

following  such  relation,  must  have  consented  to  sign  as  such,  and  must 
have  subscribed  to  the  will  as  a  witness  thereof  in  the  presence  of  the 
testator.     Id. 

7.  Subscribing    Witness  —  Presumption.  —  When  a   person's  name  ap- 

pears in  or  about  the  place  where  subscribing  witnesses  place  their 
names  to  a  will,  it  is  presumed  that  he  is  a  subscribing  witness  thereto, 
but  this  may  be  explained  by  him,  or  by  any  party  interested,  by  show- 
ing how  and  why  the  subscription  came  to  be  made,  and  that  in  fact  the 
person  so  subscribing  was  not  a  witness  as  he  is  purported  by  the  writ- 
ing to  be.     Id, 

8.  Subscribing    Witness.  —  A  person  purporting  by  the  will    itself  to 

be  a  subscribing  witness  thereto,  but  not  present  when  it  was  proved, 
may  afterwards  show,  before  a  court  having  jurisdiction,  in  a  proper 
case,  that  he  was  not  such  witness,  and  though  the  burden  of  proof  is 
on  him  to  show  this,  still  when  he  proves  it,  he  is  entitled  to  any  bene- 
fits conferred  upon  him  by  the  will,  and  which  must  be  withheld  were 
he  a  witness  thereto.     Id. 

9.  Subscribing    Witness.  —  A    person    purporting    to    be  a    subscribing 

witness  to  a  will,  from  the  fact  that  his  name  appears  thereon  at  or  near 
the  place  where  subscribing  witnesses  sign,  may  nevertheless  prove  that 
he  was  not  requested,  nor  did  he  consent,  to  witness  the  will  under  which 
he  claims;  that  he  simply  witnessed  the  signature  of  a  witness  to  the 
will,  who  identified  himself  and  his  signature  by  his  cross-mark,  suppos- 
ing that  such  attestation  itself  required  a  witness.     Id. 

10.  Will  as  Con veyanck  —  Statute  of  Frauds  —  Specific  Performance. 

A  will  providing  that  the  beneficiary  thereunder  shall  have  immediate 

possession  of  the  land  of  the  testatrix,  provided  he  shall  take  the  latter 
and  care  for  her  as  one  of  his  own  family  during  her  natural  life,  is  a  suf- 
ficient compliance  with  the  statute  of  frauds,  where  the  beneficiary  takes 
possession  and  complies  with  his  part  of  the  contract  as  indicated  by  the 
paper;  and  in  such  case,  the  fact  that  it  is  not  to  take  effect  finally  until 
the  testator's  death  will  not  prevent  specific  performance  during  the  tes- 
tator's lifetime.     Smith  v.  Tuit,  851. 

11.  Ejectment  —  Statute  of  Frauds  —  Will  as  Conveyance.  —  Defendant 
in  ejectment,  who  has  taken  and  retains  possession,  and  has  performed  his 
part  of  the  contract  as  indicated  in  the  will  of  a  living  person,  provi.ling 
that  he  shall  take  immediate  possession  of  the  land  in  dispute,  on  condi- 
tion that  he  will  take  and  care  for  testatrix  as  one  of  his  own  family 
during  her  natural  life,  cannot  be  deprived  of  his  possession  because  the 
contract  is  contained  in  the  will.  The  latter  is  a  sufficient  compliance 
with  the  statute  of  frauds,  as  constituting  a  memorandum  for  the  sale  of 

lands.     Id.  ,      ..      i 

12  Validity  of  Execution  of  Will  is  to  be  Determined  by  the  law 
in  force  at  the  time  of  its  execution,  and  not  by  the  law  in  force  at  the 
death  of  the  testator,  unless  the  later  law  is  clearly  retrospective.  Lane't 
Appeal,  94. 
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13.  In  Construino  Will,  Court  should,  it  Possible,  Avoid  Ant  Cow- 
STRUCTiON  which  would  result  in  partial  intestacy.  Another  principle  is, 
that  the  construction  should  be  such  as  not  to  disinherit  the  heirs  at 
law,  unless  on  so  strong  a  probability  that  an  intention  to  the  contrary 
cannot  i-easonably  be  supposed.     Peckham  v.  Lego,  130. 

14.  In  Interpreting  Wills,  the  cardinal  principle  is,  to  arrive  at  and 
carry  out  the  intention  of  the  testator,  if  it  is  lawful.  Mon-iaon  r,  Ses- 
aionti,  500. 

16.  Adopted  Child  —  Construction  ov  Words  "Lawful  Heirs."  — 
Where  a  testator  bequeaths  his  property  to  his  "lawful  heirs,"  it  will 
be  held  that  he  intended  to  include  only  a  class  upon  whom  descent  of 
property  is  cast  by  the  statutes  of  descent,  and  not  to  include  an  adopted 
child  as  one  of  his  heirs.     Id. 

16.  Construction  and  Effect.  —  In  the  absence  of  a  clear  manifesta- 
tion of  intent  on  the  part  of  a  testator  to  postpone  to  an  uncertain  and 
possibly  distant  time  after  his  death  the  vesting  of  the  title  to  his  es- 
tate in  his  children,  the  law  prefers,  and  presumes  that  he  intended, 
that  it  should  vest  at  the  moment  when  the  will  should  become  opera- 
tive.    Johnea  v.  Beers,  101. 

17.  Rule  is  Well  Established,  that  where  there  is  a  bequest  or  devise 
to  A,  and  in  case  of  his  death  to  6,  if  A  survives  the  testator,  he  takes 
absolutely,  there  being  nothing  else  in  the  will  decisive  of  the  matter. 
And  where  a  testator  left  part  of  his  estate  in  trust  for  the  use  of  his 
widow  for  life,  and  after  her  death  to  be  converted  into  money  and 
divided  equally  among  his  children,  and  in  case  of  the  death  of  any  of 
his  children,  the  share  of  the  decedent  to  go  to  his  or  her  issue,  or  if 
there  were  no  issue,  then  to  the  surviving  children  or  their  issue,  it 
was  held  that  the  general  rule  applied,  and  the  children  of  the  testator 
surviving  him  took  their  shares  absolutely,  subject  to  the  life  use  of  his 
widow.     Id. 

18.  A  Testator  Lett  the  Residue  of  his  Estate  in  Trust  for  his 
Four  Children,  to  be  converted  into  money  upon  his  decease  and 
divided  equally  among  them,  and  if  either  of  his  children  should  die 
"before  he  or  she  shall  have  received  his  or  her  share,"  then  such  share 
to  go  to  his  or  her  lawful  issue,  or  if  there  was  no  issue,  then  to  the 
surviving  children,  or  their  issue,  if  deceased.  In  such  case,  the  words 
"shall  have  received  "are  to  be  interpreted  as  meaning  "shall  have 
become  entitled  to  receive  by  surviving  me  ";  and  the  children  surviv- 
ing the  testator  are  entitled  to  take  absolutely  at  his  death.     Id. 

19.  When  Estate  Vests  in  Devisee.  —  In  common  understanding,  the 
devisee  of  an  estate  in  fee-simple  absolute  "  receives  "  it  at  the  mo- 
ment of  tlie  testator's  death,  although  the  enjoyment  may  be  postponed 
to  a  future  time.     Id. 

20.  Power  of  Sale  in  a  Will,  Termination  of.  —  If  a  devise  is  made  to  one 

who  is  also  appointed  sole  executor,  and  authorized  as  such  to  sell  and 
convey  property  at  any  time  he  may  deem  expedient,  without  designat- 
ing any  object  for  which  the  power  should  be  exercised,  the  power  ter- 
minates with  the  life  of  such  devisee  and  executor.  Sites  v.  Eldredge, 
769. 

21.  Gift  op  Use  and  Imrovement  of  Estate  during  Lives  of 
Beneficiaries.  —  A  testatrix,  by  her  will,  gave  to  F.  and  his  wife 
the  "use  and  improvement"  of  certain  estate  "during  their  natural 
lives,"  continuing  aa  follows:  "Should  it  be  necessary  for  their  personal 
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comfort  to  use  any  portion  of  said  property,  it  is  my  will  that  they  do 
■o,  exercising  good  judgment,  and  saving  as  much  of  it  as  possible  for 
the  children  born  to  them."  Under  this  will,  the  estate  given  to  F.  and 
his  wife  was  a  life  estate  only,  with  the  right  to  use  any  portion  of  the 
property  to  the  extent  needed  for  their  support  in  a  manner  suited  to 
their  condition  and  circumstances  in  life;  and  the  remainder  was  given 
to  the  children  born  to  F.  and  his  wife,  and  not  the  heirs  of  the  testatrix 
generally.      Peckham  v.  Lego,  130. 

22.  Construction  —  Life  Estate.  —  A  bequest  by  a  testator  of  the 
"improvements"  and  "income"  of  his  dwelling-house  and  lot  to  his 
wife  for  her  own  use,  "  so  long  as  she  keeps  my  name,"  with  directions 
that  she  should  pay  his  debts,  and,  if  necessary,  sell  so  much  of  the  land 
as  should  be  required  for  that  purpose,  and  to  keep  the  rest,  and  in  case 
of  her  remarriage,  she  was  to  have  "one  half  of  all  my  real  and  personal 
property  for  her  own  use,"  creates  only  a  life  estate  in  the  devisee  dur-> 
ing  widowhood.     Long  v.  Paul,  862. 

23.  Construction  or  WoRDa  "Dying  without  Childrbn."  —  Where 
a  testator,  after  giving  all  his  estate  to  his  wife  for  life,  and  creating  a 
trust  of  five  thousand  dollars,  to  take  effect  at  her  death,  in  favor  of  his 
son  for  life,  then  bequeaths  "the  rest,  residue,  and  remainder"  of  his 
estate  remaining  after  the  death  of  his  widow  to  his  "  daughter  Han- 
nah, her  heirs  and  assigns,"  and  if  the  latter  "should  die  without  child 
or  children,"  then  his  estate  to  be  equally  divided  between  his  brother 
and  sisters,  an  indefeasible  estate  in  fee  is  created  in  the  daughter  if  she 
survives  her  mother,  as  the  words  "should  die  without  child  or  chil- 
dren "  evidently  mean  die  without  child  or  children  during  the  lifetime 
of  the  testator's  widow.      McCormick  v.  McElUgott,  837. 

24.  Real  Estate  when  Included  in  a  Devise.  —  A  clause  in  a  will  stating 
that  the  testator  gives  and  bequeaths  to  his  wife  "  all  my  real  and  per- 
sonal estate,  consisting  of  clothing,  jewelry,  money,  and  all  the  instru- 
ments, desks,  office  appurtenances,  and  other  property  of  like  nature 
now  belonging  to  me,  and  purchased  prior  to  May  1, 1884,  and  now  in  the 
office  of  the  firm  of  S.  &  H.,"  vests  in  the  wife  all  the  real  estate  of  the 
testator.  The  word  "real,"  as  used  in  this  clause,  is  not  cut  down  or  lim- 
ited by  the  context  so  as  to  make  it  include  only  the  chattels  nominated. 
SUea  V.  Eldredge,  769. 

25.  Restraint  on  Possession.  —  Provisions  in  a  will,  requiring  a  trus; 
tee  to  hold  and  manage  the  trust  property  until  the  beneficiary  reaches 
an  age  beyond  twenty-one  years,  are  not  necessarily  void  if  the  interest 
of  the  beneficiary  is  vested  and  absolute.  Under  this  rule,  the  testator 
may  direct  the  trustee  to  pay  portions  of  the  trust  funds  to  the  benefici- 
ary when  he  reaches  the  age  of  twenty-one,  twenty-five,  and  thirty 
years,  respectively;  and  such  direction  is  not  void  as  against  public 
policy,  nor  inconsistent  with  the  beneficiary's  rights  of  property.  Claf- 
tin  V.  Clajlin,  393. 

26.  Rule  in  Shelley's  Case,  Leasehold  PRorERTY  within.  --  Where  a 
testator  by  his  will  gives  and  bequeaths  all  his  property,  consisting  of 
houses  and  vacant  lots,  to  his  adopted  child  "during  her  natural  life, 
with  remainder  over  to  the  heirs  of  her  body,  if  she  should  have  any," 
said  property  being  leasehold  property,  and  in  a  subsequent  clause  of 
the  will  gives  to  her  all  the  residue  of  his  property,  of  whatsoever  name 
or  nature,  without  limitation  or  restriction,  the  bequest  in  the  firsf 
clause  is,  by  analogy  at  least,  directly  within  the  rule  in  Shelley'i  case; 
AM.  ST.  Kep..  Vol.  XIV. -64 
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the  gift  of  the  leasehold  interest  to  said  child  for  life,  with  remainder 
over  to  the  heirs  of  her  body,  entitles  her  to  the  absolute  interest,  which 
it  not  restricted  by  the  words  "if  she  should  have  any  heirs ";  and  even 
if  the  provisions  of  the  second  clause  indicate  that  the  testator  intended 
to  give  her  only  a  life  estate  under  the  first  clause,  the  words  actually 
used  in  the  first  clause  bring  the  gift  within  the  rule,  and  the  intention 
must  give  way,  and  the  fixed  rule  must  be  followed.  Hughes  v.  Nikkis, 
377. 

27.  Lbgaot  —  Coupon  Bond.  —  A  specific  bequest  of  a  bond  carries  with 
it  an  overdue  negotiable  coupon  physically  attached  to  it  at  the  time 
of  the  testator's  death.     Ogden  v.  Pattee,,  401. 

28.  Lkoacy.  —  Interest  must  be  allowed  on  a  pecuniary  legacy  after  one 
year  from  the  testator's  death,  notwithstanding  the  fact  that  the  will 
was  not  proved  until  six  months  after  the  expiration  of  the  one  year.   Id. 

29.  Conversion  or  Rbal  Propbrtt  into  Personalty  bt  Will,  so  as  to  Cut 
OFF  the  Title  of  the  Heirs,  does  not  take  place  unless  the  executor 
or  other  donee  of  the  power  takes  the  fee  by  necessary  and  inevitable 
implication,  or  such  fee  is  in  express  terms  conferred  on  him.  Eneberg 
V.  Carter,  664. 

30.  Gift  —  Public  Charity.  —  A  gift  by  will  to  a  supposititious  and  non- 
existing  corporation,  by  name,  is  not  a  public  charity,  and  cannot  be 
claimed  by  another  incorporated  institution  of  nearly  similar  name  and 
nature,  under  the  doctrine  of  cy-pres.  Even  if  the  supposititious  donee 
was  in  existence  at  the  date  of  the  will,  still  the  charity  would  terminate 
if  the  donee  ceased  to  exist  before  coming  into  possession  of  the  gift,  and 
it  would  go  to  the  heirs  at  law  and  next  of  kin  of  the  testator,  as  unde- 
vised property.     Stratton  v.  Physio-Medical  College,  442. 

21.  What  is.  —  A  Devise  of  Property,  to  "  Constitute  a  Sacbbd  Trust 
ior  the  express  purpose  of  spreading  the  light  of  social  and  political  lib- 
erty and  justice  in  these  United  States  of  America,"  creates  a  charitable 
nse.     George  v.  Braddock,  754. 

32.  The  Only  Restriction  Which  has  been  Imposed  on  Devises  for  the 
Better  Disthibution  of  Specified  Writinqs  or  Books  is,  that  the 
writings  to  be  circulated  must  not  have,  when  considered  with  respect 
to  their  purpose,  a  general  tendency  of  hostility  to  religion,  law,  or 
morals.    Id. 

33.  The  Courts  will  Permit  the  Enforcement  of  a  Testamentary  Use 
which  is  designed  to  circulate  works  calling  in  question  fundamental 
rules  and  establishments  of  the  law,  and  agitating  the  question  whether 
such  law  has  or  has  not  any  better  foundation  than  wrong  and  injustice. 
Id. 

34.  A  Dbvisb  of  Propbrtt  to  be  Used  in  Distributing  over  the  Land 
the  publications  of  Henry  George  on  the  land  question  and  cognate  sub- 
jects will  be  sustained  and  enforced,  though  all  such  publications  teach 
doctrines  antagonistic  to  the  law,  in  this,  in  teaching  that  the  earth 
belongs  to  all  mankind,  and  is  an  inalienable  heritage,  and  that  no  pri- 
vate ownership  can  rightfully  exist  therein.     Id. 

See  Ejectment,  2;  Evidence,  7,  8. 

WITNESSES. 

1.  Compbtenct  to  Provb  Handwritino.  — It  is  within  the  province  of  the 
court  to  hold  a  witness  competent  to  testify  as  to  the  genaineuess  of 
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handwriting,  on  the  ground  of  his  familiarity  with  it,  though  the  witness 
has  not  seen  the  alleged  writer  write  later  than  thirty-two  years  before 
the  trial,  and  then  had  only  seen  him  write  two  or  three  times.  The 
jury,  however,  are  the  judges  of  the  weight  to  which  such  evidence  is 
entitled.      Wilson  v.   Van  Leer,  854. 

2.  CoMPETKNCY  TO  Pkove  Handwritino.  —  No  arbitrary  limit  of  time  can 
be  fixed  within  which  a  witness  must  have  seen  writing  done  in  order  to 
be  competent  to  testify  to  its  genuineness.  His  intelligence,  habits  of 
observation,  and  apparent  strength  and  confidence  of  memory  must 
first  be  considered  by  the  court,  and  if  it  determines  to  admit  his  evi- 
dence, the  jury  must  then  determine  what  weight  they  will  accord  it. 
Id. 

S.  CoMPETENcr  OF  LEGATEE.  —  In  an  action  by  an  executor  or  administra- 
tor, based  on  a  claim  in  favor  of  the  estate  he  represents,  a  legatee  or 
distributee  who  has  parted  with  his  interest,  either  by  release,  payment, 
or  assignment,  ia  a  competent  witness  for  plaintiff,  unless  there  is  some 
ground  of  exclusion  other  than  the  fact  that  he  is  a  legatee  or  distrib- 
utee, and  as  such  was  previously  interested  in  the  result  of  the  auit. 
Jle/i  V.  Ogle,  839. 

4.  Competency.  —  A  person  who  has  merely  an  incidental  interest  in  the 

result  of  a  suit,  such  as  arises  entirely  out  of  the  fact  that  the  record 
may  be  evidence  for  or  against  him  in  some  other  action,  may  divest 
himself  of  such  interest  at  any  time  before  he  offers  himself  as  a  wit- 
ness, and  if  he  does  so,  his  evidence  is  not  inadmissible  on  the  ground  of 
interest.     Id. 

5.  Impeachment  op  Foreign  Witness.  — The  bad  character  of  a  witnesa 

who  has  removed  to  and  resided  in  another  state  for  eight  years  before  the 
time  of  trial  may  be  shown  by  proof  of  his  character  at  the  time  h» 
removed  to  such  other  state,  although  the  impeaching  witnesses  do  not 
know  the  character  which  he  bore  at  the  latter  place.  Watkins  v.  State, 
155. 

6.  Cross-examination  —  Whole  of  Conversation  Admissible.  —  Where  a 

witness,  on  cross-examination,  is  asked  as  to  a  certain  conversation, 
with  a  view  to  laying  the  foundation  for  his  impeachment,  he  has  a  right 
under  all   circumstances  to  give  the  whole  of  the  pertinent  matter  of 
such  conversation  in  evidence.     Savannah  etc  R'y  Co.  v.  Holland,  168. 
See  Civil  Rights,  2,  4;  Libel  and  Slander,  8,  9;  Wills,  6-9. 

WOMAN'S  RIGHXa 
See  Elsotions,  1. 
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